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DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.

Attorney Ceneral Shel don Whitehouse and Governor Lincoln
Al nond (“defendants”) undertake a Hercul ean effort to save Rhode
| sland’s ban on partial birth abortions, R1. Gen. Laws § 23-4.12
(1996) (the “Act”). Two years ago, this Court opined that the
Act appeared presunptively unconstitutional, even with al
presunptions applied in favor of the law. That proved true.

The Act sprouted am d a national debate about a relatively-
new surgi cal procedure described below as a “D&X.” When the Act
first passed in 1997, the Rhode |Island General Assenbly (the
"Legislature”) was tilling soil already occupied by nearly three

decades of abortion jurisprudence. Alnost imediately, this case



was filed, and this Court predicted that constitutional pruning
woul d be necessary. Thus in 1998, the Legislature transpl anted
| anguage from a Congressional bill in the hopes of escaping the
shears. That anmended Act is under review here.

At trial, defendants argued that the term“partial birth
abortion” refers only to the D&X procedure. Doctors accept a
definition of the D&X, and defendants claimthat the Legislature
trussed the Act to alimted trellis and banned that single
procedure. However, the reality is that the Legislature rejected
t he nedi cal exegesis. The Act defines “partial birth abortion”
with conpletely different words and enconpasses a conpletely
different set of operations. As such, the Act’s canopy stretches
to overshadow constitutionally-protected abortions.
Qobstetricians Pabl o Rodri guez and Benjam n Vogel, along with
Pl anned Par ent hood of Rhode Island and the Rhode |sland Medi cal
Society (collectively “plaintiffs”), have denonstrated nultiple
flaws in the Act — two provisions that strangle constitutional
rights and two m ssing exceptions required by the United States
Suprene Court.

Put sinply, the Legislature did not wite into | aw what
defendants now claimthat it intended. No reasonable reading of
the Act matches what defendants see there. This is a nation of
| aws, not of legislative history or attorney general advisory

opi nions. No amount of governnent prom ses can sal vage this Act.



Thi s case does not deci de whet her defendants may proscribe the
D&X because this Act bans far nore and, not coincidentally, far
nore than the Constitution allows. The Suprenme Court instructs
that a law this unrestrained and pernicious to the Constitution
must be torn out by the roots.?

As expl ai ned bel ow, the Act violates the Constitution for
four distinct reasons. Because of the likelihood of |egislative
amendnents, this Court seeks to be perfectly clear where the Act
grows into a protected plot. First, the entire Act is
unconstitutional because the definition of “partial birth
abortion” is vague and infringes on the D&E procedure which is
legally protected. Second, the entire Act is unconstitutional
because it |acks an exception for the nother’s health. Third,
the entire Act is unconstitutional because the “nother’s life”

exception is inadequate. Fourth, the civil renedies are

! Abortion is protected, but it is still brutal. Over
four days, this Court heard graphic descriptions of abortion
procedures and conplications that acconpany them In testinony,

the doctors used nedi cal | anguage. Sone of these terns are

enpl oyed for their precision, but often they are nerely bl oodl ess

substitution for comon words. This Court will not offer the

Di sney version of this dispute. Therefore, this Court adopts

common terns where appropriate, including:

o “fetus” for the offspring of human bei ngs before birth,
ot herwi se descri bed as “enbryo,” “pregnancy” or “child”

“dilate” for “dilitate”

“di smenber” for “disarticul ate”

“brain” for “intercranial contents”

“D&X" for the procedure defined in Section I1(A)(1)(e),
infra, otherw se described as “intact D&E" or “dil ation
and extraction”

 “vacuum aspiration” for “suction curettage”
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unconstitutional because they place an undue burden on a woman’s
right to an abortion.

This Court declines to reach plaintiffs’ “legitimte state
interest” argunment, which affects equal protection and
substantive due process. These argunents would be relevant if
the Legislature were to replace the Act's definition with the
detail ed, nedically-accepted D&X definition. That, however,
woul d be a different case and controversy.

Therefore, this Court issues a permanent injunction against
the enforcement of R 1. Gen. Laws § 23-4.12. This Act violates
the Constitution and 42 U S.C. § 1983. Plaintiffs are also

entitled to attorneys’ fees and costs.

FACTS

Parties

Drs. Rodriguez and Vogel are physicians who perform
abortions in Rhode Island. Planned Parenthood is a Rhode Island
corporation that hires doctors to performabortions at its
facility. The Rhode |Island Medical Society (the “Mdi cal
Society) is an association of doctors. The defendants are the
Attorney Ceneral and Governor of Rhode Island.

1. Abortion Practice

Pursuant to Federal Rule of Cvil Procedure 52(a), this



Court may enter judgnent followng a trial without a jury. See
Fed. R Cv. P. 52(a). |In crafting a decision follow ng a bench
trial, the Court “shall find the facts specially and state
separately its conclusions of law thereon.” 1d. It is within
the purview of the trial court to weigh the credibility of

W tnesses for the purpose of making findings of fact. See id.
This Court draws its factual evidence froma bench trial
conducted May 3-6, 1999. The nedical facts depend primarily on
the testinony of three doctors who were certified as experts in
abortion practice: plaintiff Rodriguez of Whnen & Infants
Hospital, (see P.s' Ex. 6 (resune)); plaintiffs' witness Phillip
Stubbl efield of Boston Medical Center, (see P.s' Ex. 8 (resune));
and defendants' w tness Frank Boehm of Vanderbilt University
Hospital, (see D.s' Ex. J (resune)).

A. Abortion Procedures

An abortion occurs any tinme that a pregnancy ends w thout a
vi abl e baby being born. The Act concerns itself only with
i nduced, rather than natural, abortions, so the parties in this
case use the term “abortion” w thout nodification.

Doctors separate abortion procedures into six distinct types
defined bel ow. The procedures are perforned at different stages
of pregnancy and are acconpani ed by different risks and
conplications. The age of a fetus is neasured in weeks, counting

backwards to the first day of the woman’s nost-recent nenstrua



peri od.

One of the procedures — the D& — is relatively new, and
several courts have differed on whether it is distinct fromthe
est abl i shed procedure known as the D&E. However, the evidence in
this case is clear that, even if there was confusion several
years ago, the dust has settled. Based heavily on a 1997
definition by the American Coll ege of Obstetricans and
Gynecol ogi sts (“ACOG ), doctors recogni ze the difference between
the D& and t he D&X

As an aside necessary to defining the words in the Act, this
Court recogni zes that doctors use the term “procedure” in a
particularly diffuse fashion. It seens that any distinct action
by a doctor can be defined as a procedure. Thus, the abortion
operation is a procedure, and it is nmade up of conponents that
are al so procedures, such as injecting anesthesia, cutting an
i nci sion through a woman’ s abdonen, or scraping the uterine wall.
Those, in turn, are nade of up even nore-basic and discrete
procedures. Based on the testinony at this trial, this Court
finds any distinct action can be nedically defined as a
procedure, but that doctors define only sone actions as
“procedures.” Apparently, an action — nuch |ike esteened people
— nust have sone recogni zed significance to qualify for a title.

1. Types of abortions

a. Vacuum aspiration




In a vacuum aspi ration abortion, the physician dilates the
cervix and then renoves the fetus and the ot her products of
conception with a tube or syringe that is inserted into the
uterus. This is the procedure that carries the least risk to the
woman, and it is the nost-common type of abortion during the
first 12 weeks of pregnancy.

The fetus can pass through the suction tube (called a
“cannul a”) either intact or disnmenbered. Wile disnmenbered parts
of the fetus are suctioned out of the uterus, part of the fetus
remains in utero and may have a heartbeat. The vacuum aspiration
becones i npossi ble when the fetus grows too large for the
avai l abl e tubes, typically after the first trinester.

Dr. Stubblefield and Dr. Rodriguez described instances in
whi ch portions of the fetus jamthe suction tube. [In that
situation, the physician nust renove the tube fromthe patient’s
body and clear the tube. The fetal tissue thereby passes through
t he vagina as the doctor renoves the tube. The doctor then
returns the tube to the uterus and continues the abortion.

b. D&E

In a D&E, the physician dilates the cervix and uses a
conbi nati on of suction and traction to disnmenber the fetus inside
the woman’ s body. The pieces are pulled out of the uterus
t hrough the vagina, generally with forceps. The D&E, al so known

as dilation and extraction, is the nost-comon technique used



bet ween 12 and 23 weeks.

The physician generally dilates the cervix with dilators
t hat can be nechanical or osnotic, those which absorb noisture
and expand slowy in the cervix. Once the cervix is open
sufficiently and the dilators are renoved, the doctor reaches
into the uterus with an instrunent and ruptures the amiotic sac.
Then, using a conbination of suction curettage and forceps, the
physi ci an renoves the fetus. Normally, the fetus is renoved in
parts. The physician pulls on fetal body parts until the portion
slides into the vagina and the remai nder of the body jans agai nst
the cervix. The doctor tries to pull as nuch of the fetus as
possible. Traction tears apart the fetus’ body.

Theoretically, a D& is possible until the fetus becones
vi able. However, the fetus’ bones becone stronger as weeks pass,
and the D&E becones nore and nore difficult. Generally, this
procedure may be perfornmed until about 23 weeks.

At times, the physician can renove the fetus intact. This
occurs when the cervix has dilated enough to allow the entire
body to pass through intact. This is an unintended consequence
and not the standard procedure for a D&. Dr. Rodriguez
described the rare event when the body will be delivered up to
the head, which jans at the cervix because it is generally |arger
than the body. He said that the skull nust be crushed for the

head to pass.



The specific procedures in a D&E depend on a nunber of
vari ables including the size and orientation of the fetus, the
anmount of dilation, the condition of the cervix and uterus, and
the patient's overall health and nedical condition.
C. | nducti on

I n an induction, the physician induces premature |abor by
adm ni stering nedi cations, including prostaglandin, saline or
urea. The fetus is born, and because it is not old enough to
survive outside the wonb, it dies either during |labor or within
m nutes of birth. These procedures are perforned in a hospital
or hospital-like setting, as opposed to a doctor’s office or
| ess-prepared clinic. Inductions generally are not perforned
before 16 weeks because, prior to that point, the uterus is |less
responsi ve to | abor-inducing nedications. From16 to 20 weeks,
they are conmmonly done with prostaglandin and after 20 weeks with
saline. They can be perfornmed until viability.

Sonetinmes a separate procedure i s necessary to renove the
pl acenta and ot her renmaining products of conception. Dr.
St ubbl efi el d described a rare conplication, simlar to the rare
D&E conplication described above, in which the nother’s cervix
dil ates enough that the fetus’ body passes into the vagi na but
the head jans at the internal os, the edge of the uterus where it
neets the vagina. Even if the fetus is alive at this point, it

is destined to die. However, that could come about in at | east



three ways: the doctor nmay inject poison into the fetus' heart;
the doctor m ght crush the skull; or the doctor could wait for
the fetus’ blood supply to be strangled as the unbilical cord is
conpressed between the skull and the uterine wall.

d. Hyst er ect ony and hysterotony

A hysterotony is essentially a pre-term caesarian section.
The physician makes an incision in the uterine wall and renoves
the fetus through the abdonen. Hysterectony is the renoval of
the uterus as well as the fetus, and it renders the woman
sterile. These are nuch | ess commopn than years ago because they
have been suppl anted by newer techniques with fewer risks to the
mother’s health and life. Only 44 hysterectom es and
hysterotom es were reported nationwi de in 1995 as a neans of
performng an abortion. (See P.s' Ex. 4 at Table 18.)
e. D&X

In the past decade, physicians have publicized the D&X, a
variation of the D& that they performin |later term abortions,
generally after the 24th week. In the D&X, the physician
extracts the fetus intact, feet first, until the cervix is
obstructed by the fetal skull. The skull is crushed either with
forceps or by inserting a sharp instrunent at the base of the
fetal skull and evacuating the brain. This procedure is also

called the “intact D&E,” “intact dilatation and extraction” or

the “partial birth abortion.” This Court uses the term D&X for
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sinplicity’ s sake.

This procedure was first publicized by Dr. Martin Haskell in
1992 in a paper that he delivered at a convention. (See D.s' EX.
A.) Oher courts have found that doctors could not distinguish
between a D& and a D&X. However, all witnesses in this case
recogni zed the distinct procedure based on descriptions offered
by Dr. Haskell and Dr. Janes McMahon, (see D.s' Ex. B), and based
on a definition witten by the executive board of ACOG in 1997.
ACOG defined the D&X as having all four of the follow ng
el enent s:

1. deliberate dilatation of the cervix, usually over a
sequence of days;

2. instrumental conversion of the fetus to a footling
br each;

3. breech extraction of the body excepting the head,

4. partial evacuation of the intracranial contents of a
living fetus to effect vaginal delivery of a dead but
ot herwi se intact fetus.

(D.s'" Ex. D [hereinafter the “ACOG definition”].)

As will become clear below, it is crucial to enphasize that
Drs. Rodriguez, Stubblefield and Boehmrelied on the ACOG
definition to delineate the D&. This Court finds that the ACOG
definition created a common ground that doctors understand. The
ACOG definition is the nedically-accepted definition of D& and
this Court uses D& to refer to the ACOG defined operation.
Still, the D& is a variant of the D&. Any and all of the steps
that occur during the D& can occur during a D&. The D&X i s

nmerely a subset, a defined group of procedures that woul d have
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been called a D& until doctors and nedical groups carved it out.

2. Ri sks of different procedures

Cenerally, the risk to a woman’s health or life created by
an abortion increases wth the nunber of weeks of the pregnancy.
A vacuum aspiration carries less risk than a D&, which carries
| ess risk than an induction, which carries less risk than a
hysterotony or hysterectony. Doctors have not done statistical
studies as to the relative risk of a D&X, although the doctors
testified that it was equal to or less than the risk of a D&E
The conplications related to abortions can range fromshort-term
fevers or bleeding to long-terminability to carry future babies
totermto life-threatening endonetritis or henorrhage.

The D&E procedure is particularly inportant for wonen whose
fetuses have genetic or congenital anomalies. Some of these
anomalies are fatal within days, or even mnutes, of birth.
Because nost fetal anomalies cannot be detected before the 16th
to 18th week and the results of these tests take two to four
weeks, D&E procedures are extrenely inportant because they can be
used to term nate these pregnancies safely.

B. Abortions in Rhode |sland

1. Doctors’ intent on begi nning operations

When a doctor wal ks into an operating roomto perform an
abortion, he or she intends to performone of the six abortion

types descri bed above. Doctors understand the differences, and
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t hey give evidence of their choice both through the consent forns
that patients sign and through notes or hospital forns that the
doct or signs.

Complications during the abortion — sone rare, sone comobn —
may cause a doctor to change the procedure that he or she is
perform ng. For exanple, extrene enmergency may cause a doctor to
undertake a hysterectony or hysterotony even though the initial
intent had been to conduct an induction.

2. Abortions by Rhode |Island doctors

In 1995, Rhode I|sland doctors perforned 5,707 abortions.
(See P.s' Ex. 4 at Table 8.) No doctor perforns the D& i n Rhode
I sland. No evidence was offered that a D&X has ever been
performed in the state.

Pl anned Par ent hood only offers vacuum aspirations.
| nductions are only perforned in Rhode Island at Wonen & Infants

Hospital in Providence. Sone |ate-term procedures are not done

at all in Rhode Island, so patients are sent out of state, often
t o Boston.
I11. The Act

The Act’s | anguage was drawn froma bill that Congress

passed but President Clinton vetoed. See H R 1122, 105th Cong.
(1997) (the language); D.s' Ex. BB (Governor Al nond noting the
simlarity in | anguage).

A. The Language
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The Act, after the 1998 anendnents, includes the | anguage at
issue in this case:
23-4.12-1 Definitions.

(a) Partial birth abortion. For purposes of this chapter,
"partial birth abortion" neans an abortion in which the
person performng the abortion vaginally delivers a living
human fetus before killing the infant and conpleting the
del i very.

(b) Fetus and infant. For purposes of this chapter, the
terms "fetus" and "infant" are used interchangeably to
refer to the biological offspring of human parents.

(c) As used in this section, the term"vaginally delivers a
living fetus before killing the infant”" neans deliberately
and intentionally delivers into the vagina a living fetus,
or a substantial portion thereof, for the purpose of
perform ng a procedure the person perform ng the abortion
knows w Il kill the infant, and kills the infant.

23-4.12-2 Prohibition of partial birth abortions.
No person shall knowi ngly performa partial birth abortion.
23-4.12-3 Life of the nother exception.

Section 23-4.12-2 shall not apply to a partial birth
abortion that is necessary to save the life of a nother
because her life is endangered by a physical disorder,
physical illness, or physical injury, including a life-
endangering condition caused by or arising fromthe
pregnancy itself; provided, that no other nedical procedure
woul d suffice for that purpose.

23-4.12-4 Cvil renedies.

(a) The worman upon whom a partial birth abortion has been
performed in violation of § 23-4.12-2, the father of the
fetus or infant, and the maternal grandparents of the fetus
or infant, and the maternal grandparents of the fetus or
infant if the nother has not attained the age of eighteen
(18) years at the tinme of the abortion, may obtain
appropriate relief in a civil action, unless the pregnancy
resulted fromthe plaintiff's crimnal conduct or the
plaintiff consented to the abortion.
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(b) Such relief shall include:

(1) Money damages for all injuries, psychol ogical and
physi cal occasioned by the violation of this chapter; and

(ii) Statutory damages equal to three (3) tines the cost of
the partial birth abortion.

(c) If judgnment is rendered in favor of the plaintiff in an
action described in this section, the court shall also
render judgnment for a reasonable attorney's fee in favor of
the plaintiff against the defendant. If the judgnent is
rendered in favor of the defendant and the court finds that
the plaintiff's suit was frivol ous and brought in bad faith,
the court shall al so render judgnent for a reasonable
attorney's fee in favor of the defendant agai nst the
plaintiff.

23-4.12-5 Penalty.

(a) Performance of a partial birth abortion deliberately and
intentionally is a violation of this chapter and shall be a
f el ony.

(b) A worman upon whom a partial birth abortion is perforned
may not be prosecuted under this chapter for violating this
chapter, or any provision thereof, or for conspiracy to
violate this chapter or any provision thereof.

23-4.12-6 Severability.

(a) If any one (1) or nore provisions, clauses, phrases, or
words of 8 23- 4.12-3 or the application thereof to any
person or circunstance is found to be unconstitutional, the
sane i s hereby declared to be inseverable.

(b) If any one (1) or nore provisions, sections,
subsections, sentences, clauses, phrases or words of the
remai ni ng sections or the application thereof to any person
or circunstance is found to be unconstitutional, the sane
are hereby declared to be severable and the bal ance of the
chapter shall remain effective notw thstanding such
unconstitutionality. The |egislature hereby declares that it
woul d have passed this chapter, and each provision, section,
subsection, sentence, clause, phrase, or word thereto, with
t he exception of 8 23-4.12-3, irrespective of the fact that
any one (1) or nore provisions, sections, subsections,

sent ences, cl auses, phrases, or words be decl ared
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unconstitutional.
R 1. Gen. Laws 8§ 23-4.12 (enphasis added).

B. Hi story of the Leqislation

On July 2, 1997, Governor Al nond signed the first bil
passed by the Legislature to ban partial birth abortions. This
Court issued a tenporary restraining order agai nst enforcenent of
the Act on July 11, 1997.2 The case was |later stayed to all ow
the Legislature to anmend the Act, and in July 1998, Governor
Al nond signed a bill that responded to this Court’s comments.
That anmendnent created the Act at issue in this case.

The |l egislative history entered into evidence in this case
suggests that neither Governor Al nond nor the | egislative
sponsors | obbied for the Act to ban all abortions. Wen
| egislators raised the possibility during the debate, Rep. Frank
Anzeveno said that he wished that it would ban all abortions,
but he said he did not think it reached so far. (See D.s' Ex. AA
at 6, In.15-16.) Governor Al nond enphasized his [imted intent
in both of his transm ssion nessages when he signed the bills.

(See, e.q., D.s' Ex. BB & CC.) Many supporters nentioned “a

2A TRO has been in effect consistently since July 1997 and
only ceases to exist because it is replaced by a permanent
injunction as a result of this opinion. Despite the attorney
general’s newfound skepticismof federal power, this witer, on
Sept enber 4, 1998, applied the TRO to prohibit enforcenent of the
amended Act until the case was heard on prelimnary injunction.
(See Sept. 4 Tr. at 17-18.) This Court heard the trial on the
merits rather than on prelimnary injunction.
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procedure” or simlar |anguage that suggests that they were
of fended by and hoped to ban a single procedure. (See, e.q.,
D.s'" Ex. AA at 2, In.19-21 (Rep. Anzeveno offering to describe a
partial birth abortion).) But there is no definitive evidence of
how t he Legislature defined that procedure other than the Act's
| anguage. (See D.s' Ex. AA at 7, In.11-12 (Rep. Anzeveno
declining to explain the procedure that woul d be banned: “Part of
the baby is delivered. Part is not.”).)

| SSUES OF LAW

V. Overview of Suprene Court’'s Abortion Jurisprudence

A woman’s right to an abortion before the fetus is viable is
guaranteed by the Due Process C ause of the Fourteenth Anmendnent.

See Planned Parenthood v. Casey, 505 U. S. 833, 846 (1992); Roe v.

Wade, 410 U. S. 113, 153 (1973).
The Sixth Circuit neatly summarized the Suprenme Court’s
jurisprudence on two settled principles:

(1) states may ban a particul ar abortion procedure
pre-viability as long as the regul ati on does not create an
undue burden on a woman's right to choose an abortion; and
(2) subsequent to viability, states may regul ate and even
proscribe, abortion except where it is necessary, in
appropriate nedical judgnment, for the preservation of the
life or health of the nother.

See Wnen's Med. Prof’l Corp. v. Voinovich, 130 F.3d 187, 193

(6th CGr. 1997) (quoting Casey, 505 U S. at 879). The Suprene
Court plurality explained that "[a] finding of an undue burden is

a shorthand for the conclusion that a state regul ation has the
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purpose or effect of placing a substantial obstacle in the path
of a woman seeking an abortion of a non-viable fetus." Casey,
505 U.S. at 877. This "undue burden" standard is the central
focus of the Court's analysis.

At least four district courts have exam ned other state | aws
wi th language that parallels the Act. Al four reported opinions
found that |anguage drawn fromthe federal bill violated the

Constitution. See R chnond Med. Cr. v. Glnore, — F. Supp.2d -,

1999 W 507453 (E.D. Va. July 16, 1999), appeal docketed, Nos.

98-1930 & 99-2000 (4th Cr. July 29, 1999); Planned Parenthood v.

MIller, 30 F. Supp. 2d 1157 (S.D. lowa 1998), appeal submtted on

briefs, No. 99-1372 (8th Cr. July 1, 1999); Planned Parenthood

v. Verniero, 41 F. Supp.2d 478 (D.N. J. 1998), appeal docketed,

No. 99-5042 (3d Gr. Jan 28, 1999); Eubanks v. Stengel, 28 F

Supp. 2d 1024 (WD. Ky. 1998), appeal docketed, No. 98-6671 (6th

Cr. Dec. 11, 1998).

One circuit court examned the Virginia | aw before the
district court opinion cited above. A Fourth Crcuit judge
sitting alone on an appeal of a prelimnary injunction held that

the law only applied to the D&. See Ri chnond Med. Cr. v.

Glnore, 144 F.3d 326, 331-32 (4th Gr. 1998). Judge J. M chae
Luttig held that the Virginia plaintiffs |acked standi ng because
the limting interpretation offered by the governor and

prosecutors neant that the law did not cover the abortions that
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t he doctors perforned.
V. St andi ng

Standing is the constitutional requirenent that a plaintiff
allege a judicially cognizable and redressable injury in order to

pursue a lawsuit. See Lujan v. Defenders of Wldlife, 504 U S

555, 559-61 (1992). The inquiry involves constitutional
limtations to federal court jurisdiction and prudenti al

limtations to its exercise. See Warth v. Seldin, 422 U S. 490,

498 (1975). Because standing is an el enment of subject matter

jurisdiction, plaintiffs bear the burden of proof. See Aversa v.

United States, 99 F.3d 1200, 1209 (1st Cr. 1996). An analysis

of a plaintiff's standing focuses not on the claimitself, but on
the party bringing the challenge; whether a plaintiff's conplaint
could survive on its nerits is irrelevant to the standing

inquiry. See Libertad v. Welch, 53 F.3d 428, 437 n.5 (1st G

1995) (civil RICO case dealing with abortion protests).
Al t hough the standing doctrine is not easily susceptible to

mechani cal application, see New Hanpshire Right to Life Political

Action Comm v. Gardner, 99 F. 3d 8, 12-13 (1st Cr. 1996), the

Suprenme Court and First Crcuit have adopted a four-part test
where a plaintiff facially challenges a crimnal statute, see

Babbitt v. United Farm Workers Nat’'l Union, 442 U.S. 289, 298-99

(1979); Grdner, 99 F.3d at 14.

Plaintiffs in these cases need not violate the | aw and
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vol unteer their heads on the chopping bl ock. See Babbitt, 442

U S at 298; Gardner, 99 F.3d at 13. It is enough that the party
denonstrate that:

1) he or she intends to engage in a specific course of
conduct .

2) the conduct arguably is affected with a constitutional
i nt erest

3) the conduct is proscribed by the statute; and

4) a credible threat of prosecution exists.

See Babbitt, 442 U. S. at 298; Gardner, 99 F.3d at 14. See also

Rhode Island Ass’'n of Realtors, Inc. v. Witehouse, - F. Supp.2d

—, 1999 W 382486 at *3 (D.R 1. June 9, 1999) (Torres, J.)

[hereinafter R 1. Realtors], appeal docketed, No. 99-1812 (1st

Cr. June 30, 1999).

A The “Babbit” Test

1. “Intends to engage in conduct”

Dr. Rodriguez explained that he perforns D&Es, vacuum
aspirations and both saline and prostagl andin i nductions.
Simlarly, he testified that Pl anned Parenthood, where he is
medi cal director, hires doctors to perform vacuum aspirations.

The evi dence was | ess clear about Dr. Vogel or the Medical
Society. Vogel did not testify, and the i medi ate past President
of the Medical Society, Dr. Mchael Mgliori, did not allege that
any Soci ety nenbers planned to undertake any particul ar
procedures. Dr. Rodriguez testified that Vogel perfornms both D&E
and vacuum aspiration abortions. He also testified that 16 or 17

doctors besides Dr. Vogel and hinself perform abortions and
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belong to the Medical Society. Wnen & Infants Hospital Seni or
Vice President Mary Dowd said that doctors perform abortions at
Wnen and Infant’s Hospital, but she did not testify about

whet her those doctors belong to the Society.

2. “Affected by a constitutional interest”

Abortions are conduct affected by constitutional interest.
See Casey, 505 U. S. at 846. Physicians have standing to seek
pre-enforcenent review of their constitutional clains because
they may face crimnal prosecution or civil suit under the Act.

See Doe v. Bolton, 410 U S. 179, 188 (1973). The owners of a

medi cal clinic that provides abortions have simlar standing.

See Planned Parenthood v. Doyle, 162 F.3d 463, 465 (7th G

1998). Physicians nmay assert their own constitutional clains as
well as those of their patients because their reaction to the
statute affects patients’ rights and because patients face
practical obstacles to asserting their own clains. See Casey,
505 U. S. at 869 (discussing wonen's |iberty in case brought by

doctors); Singleton v. Wilff, 428 U S. 106, 115-16 (1976).

3. “Proscribed by the statute”

Plaintiffs |l ack standing where their interpretation of the

statute is unreasonably broad. See Rodos v. M chaelson, 527 F.2d

582, 585 (1st Cr. 1975) (finding that doctors |acked valid
fear). Thus, defendants are correct that standing turns on an

initial construction of the Act. But there is no requirenent
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that plaintiffs seeking standing for a facial chall enge nust
adopt the attorney general’s narrow construction of the statute.
Nor should the Court, at this prelimnary stage, interpret the

Act as if it were deciding the case on the nerits. See Gardner,

99 F.3d at 16 (“[I]t is risky business for a district court to
enter final judgnent at the prelimnary injunction stage.”) See
also Warth, 422 U S. at 500 (standing does not turn on the
merits, but it often turns on the nature and source of the
claim. Construction is the pith of this case, so interpreting a
statute in the guise of standing nerely permts a court to

di si ngenuousl y disguise a decision on the nerits. But see

Ri chmond Med. Cr., 144 F. 3d at 331-32 (interpreting the statute

and rejecting standing).

Taking the test from Babbitt and Rodos, this Court exam nes
whet her the conduct woul d be proscribed by a reasonabl e reading
of the statute. The standard is such that actual injury exists
where a regul ati on woul d have a chilling effect on the exercise

of a constitutional right. Cf. Gty of Akron v. Akron Cr. for

Reproductive Health, Inc., 462 U S. 416, 427 (1983) (explaining

that abortion right requires physician have roomto exercise

judgnent), overruled on other grounds, Casey, 505 U S. at 881-82.

See Richnond Med. &r, — F. Supp.2d at -, 1999 W. 507453 at *15-

16. For the issue of standing at a mninum the Act can be read

to crimnalize D& s and vacuum aspirations as doctors nust
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performthemin response to predictable conplications described
above. In deciding the nerits of the case, this Court m ght
accept sone state-provided narrow construction that keeps the Act
from banni ng the operations, but that would not affect the

obj ectively reasonable belief that plaintiffs’ had when they
filed suit that they could have run afoul of the Act. They need
this Court to settle the issue.

4. “Credible threat of prosecution”

Even if the statute would proscribe their conduct,
plaintiffs |ack standing where they face no credible risk of

prosecution. See Gardner, 99 F.3d at 14. The First Grcuit is

clear that *“credible threat of prosecution” is a forgiving
standard. See id. Were a statute facially restricts expressive
activity, the First Crcuit presunes a credible threat in the
absence of conpelling contrary evidence. See id. at 15. Nothing
in Gardner suggests that the Crcuit would limt the presunption
to First Amendnent cases, especially since it cited contraception
and abortion cases in its analysis. See id. (citing Doe, 410

US 179 (1973) (abortion) and Poe v. Ul nman, 367 U. S. 497 (1961)

(contraception)). At the least, Gardner shifts the burden
regarding statutes that facially restrict constitutional rights
onto the state to “convincingly denonstrate that the statute is
nmoribund or that it sinply will not be enforced.” 1d. at 16.

Taki ng that cue, defendants say that the Act only
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proscribes the D& and prom se that they would not prosecute any
physi ci an who perforned a “conventional abortion.” In simlar
cases, courts have found no standi ng where the governnent

concedes the unconstitutionality of a statute, see Sanger V.

Reno, 966 F. Supp. 151, 162 (E.D.N. Y. 1997), and where the

gover nment has prosecuted a single case in 80 years, see Poe, 367
U S at 507-09. Simlarly, courts have noted instances in which
t he governnment had prosecuted for many years based on a limting

construction. See Witing v. Town of Westerly, 942 F.2d 18, 22

(st Gr. 1991) (town had interpreted “sleep” as “lodge” for
years) (deciding vagueness, not standing).

But neither situation exists in this case. First, this |aw
was in effect for no nore than a week, so defendants’
f orebearance is not weighty evidence. See Doe, 410 U. S. at 188
(di stinguishing Poe because statute at issue was recent);
Gardner, 99 F.3d at 15 (citing Doe). Second, defendants never
definitively distinguish a conventional abortion from what they
woul d prosecute. Wthout knowi ng where prosecutors draw the
line, doctors nust rely on the Act — and litigation — to explain

what is illegal.® Third, an attorney general’s non-binding

®Plaintiffs are correct that no evidence exists that either
Attorney Ceneral Witehouse or his predecessor publicized this
[imted readi ng beyond maki ng argunents in this case. However,
the publicity surrounding this case nmakes it the ideal forumto
publicize those views.

Plaintiffs are also correct that one of defendants' early
briefs appears to say that a D&E as Rodriquez perfornms it "would
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prom se not to prosecute does not elimnate plaintiffs’ standing.

See Chanber of Commerce of the United States v. FEC, 69 F.3d 600,

603 (D.C. Cir. 1995) (cited with favor by the First Crcuit in
Gardner, 99 F.3d at 15). In Chanber of Commerce, the D.C

Crcuit found standing even where the plaintiffs were “not faced
wi th any present danger of an enforcenent proceedi ng” because
not hi ng kept the Federal Election Comm ssion fromchanging its

mnd in the future. See i d. See also RI. Realtors, - F.

Supp. 2d -, 1999 W 382486 at *4 (noting that current attorney
general does not bind future attorneys general). |In this case,
the Attorney CGeneral or his successors m ght change their m nds,
and even nore powerfully, the Act’s private right of action makes
the threat of prosecution nore credible and nore inmnent than in

Chanber of Commerce because civil plaintiffs would never be bound

by the attorney general’s narrow construction.* Defendants need

be mansl aughter under the current state of the law" See May 4
Tr. at 22-25 (citing Mem in Supp. of Qobj. to Mot. for Prelim
Inj. at 15 n.3). Defendants' counsel say she neant illegal under

the "quick child law," but that was not clear or even suggested
by the writing.

Even if plaintiffs had been out of |ine, defendants evened
the score by making the outrageous allegation that plaintiffs
m ght inflict upon a patient “nedically inappropriate abortion
technique for political reasons.” (D.s' Post-Trial Mem at 94.)
Phrasing the slur as a question did not make it appropriate for a
| egal brief.

“1n fact, Superior Court plaintiffs would not be bound by
this Court’s construction. This Court — |ike all federal courts
- "lack[s] jurisdiction authoritatively to construe state
| egi sl ati on” and bar prosecutors or plaintiffs fromfiling suit.
Pl anned Parenthood v. Ashcroft, 462 U S. 476, 502 n.8 (1983)
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not change their mnds for plaintiffs to face civil suits. Any
patient, father of a fetus, or maternal grandparent of a fetus
could file at any time, so defendants cannot prom se that
plaintiffs “can | eave this Court secure in the know edge that the
Act will be narrowy construed and does not apply to the
conventional abortions that they perform” (D.s’ Pre-Trial Mem
at 15.)°

B. VWich Plaintiffs Have Standi ng

Under the Babbitt and Gardner analysis, Dr. Rodriguez and
Pl anned Par ent hood have standing to contest the Act. These two
of fered evidence that the Act coul d descri be D&Es, vacuum
aspirations and inductions that they or their agents perform At
the | east, the non-nedical |anguage of the Act clouds the extent
of its coverage. That nurkiness chills their and their patients
constitutional rights and potentially exposes themboth to
crimnal prosecution by the state and to civil suit by hundreds
of potential plaintiffs a year. That valid fear distinguishes

this case from Rodos, 527 F.2d at 585. See also R chnond Med.

(Bl ackmun, J., concurring and dissenting) (citing Gooding v.
Wlson, 405 U.S. 518, 520 (1972)).

® The sane anal ysis defeats the ripeness argunent that
defendants raised early in this case, (see D.s’ Pre-Trial Mem at
16-17), and seemto have conceded by raising it only in the nost-
skel etal fashion at trial. One thing is clear — there is no
possibility that the attorney general has the final word on the
construction of the Act. The Act’s private right of action
encourages civil actions against plaintiffs.
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Cr., — F. Supp.2d at —, 1999 W. 507453, at *18 (collecting
simlar cases that found standing).

There is a dispute as to whether Vogel or the Medica
Soci ety has standing. As to Vogel, this Court can assune that
any doctor who perforns abortions would have a reasonabl e fear of
application of the Act to his conduct. As to the Medical
Society, the 16 or 17 nmenbers other than Dr. Rodriguez who
perform abortions can qualify the Society for associational

standing. See UFCW Union Local 751 v. Brown G oup, Inc., 517

U S. 544, 551-54 (1996) (discussing the doctrine); Anerican

Postal Workers Union v. Frank, 968 F.2d 1373, 1375 (1st G

1992) (sane). However, defendants correctly note that neither
Vogel nor the Medical Society put on direct evidence about their
intentions or expectations. |In the end, the issue is noot
because the standing of Dr. Rodriguez and Pl anned Parent hood is
sufficient to pursue the injunctive relief that plaintiffs seek.
Plaintiffs were represented by a single set of attorneys and seek

the sane relief. See Babbitt, 442 U S. at 299 n.11 (finding one

plaintiff had standing).

VI. Abortion Jurisprudence Applies to the Act

Def endants argued that the Suprenme Court’s abortion
jurisprudence did not apply to the Act, but this is a specious
contention. The procedures described by the Act are abortions,

the termnation of a pregnancy before birth. The Act does not
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[imt itself to viable fetuses, so this is not a |aw that covers
infanticide, parturition or the killing of “quick” children, see
RI1. Gen. Laws 8§ 11-23-5 (outlawing willful killing of a quick
child); RI1. Gen. Laws 8 11-23-5(c) (defining “quick” in a way
consistent with the use of “viable” during this trial). Nor does
defendants’ fascination wth the internal os bear any | egal
wei ght. Defendants invite this Court to create sone new
protection for fetuses in the vagina, but the Suprene Court drew
its line for protection at a tine — viability - not at a place -
the lip of the uterus.

In their post-trial nmenorandum defendants struggle to |ink
the Act to the Texas parturition statute that the Suprene Court

| eft untouched in Roe. See Roe, 410 U.S. at 117-18 n.1 (citing

| aw codified at Tex. Rev. Cv. Stat. Ann. art. 4512.5). However,
the Texas statute only applied to babies who “woul d ot herw se
have been born alive.” Tex. Rev. GCv. Stat. Ann. art. 4512.5.

It covers only parturition, the birth of a viable baby. See id.
The Act’s ban has no such restriction. |In their menorandum

def endants appear to assune that the use of the words “parti al
birth” sonmehow nmakes the Act apply only to viable births. The
aut hor of that passage seens to ask this Court to trunp the Act’s
definition of “partial birth abortion” with sonme reckoning
deduced froma nedical dictionary's definition of “conplete

birth.” Partial birth, defendants suggest, nmeans “the inconplete
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separation of the infant fromthe maternal body.” (D.s' Post-
Trial Mem at 68.) That is facetious. First, partial birth
means what the Act says it nmeans. This Court | ooks to the
legislation’s definition, which is broader and does not
di stingui sh between pre- and post-viability. Second, the
menor anduni s definition i s neaningless and hopel essly vague.
“I'nconpl ete separation” sounds as if it refers to abortions that
wer e abandoned in m d-operation.

Therefore, this is a dispute over abortion, and it is
controlled by the case | aw headlined by Roe and Casey

CONSTRUCTI NG THE ACT' S DEFI NI TI ON

VIl. How To Read The Act

The Act bans partial birth abortions. Plaintiffs argue that
the definition of partial birth abortions extends to cover al nost
all abortions perforned in the state. Defendants denur. In this
Section, this Court decides what |anguage is at issue and how
t hat | anguage shoul d be constructed under the Suprene Court’s
rules on interpreting state statutes. |In Section VIIl, this
Court will apply that | anguage to the nedically-accepted abortion
types to decide prelimmnarily whether it could ban any of them

A. What Lanquage is at |ssue?

The issue here is the Act’s definition of partial birth
abortion in RI1. Gen. Laws § 23-4.12-1. Not at issue are

definitions offered by the AMA, ACOG and nedi cal dictionaries.
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Nor the articles witten by Drs. Haskell and McMahon with their
details about Metzenbaum scissors and three days of dilation.

Def endants proved that sonme people use the words “parti al
birth abortion” to refer to the D& They offered AMA and ACOG
docunents that appear to equate the terns although partial birth
abortion has no settled neaning, especially not a nedical one.
They even offered Dr. Boehmis hoary theory of statutory
construction that he believes limts the Act’s | anguage to an
i ntentional performance of an ACOG defi ned D&X

But the Legislature did not rely on the nedically-accepted
interpretation of “partial birth abortion.” The Legislature
created a specific definition. It did not adopt the ACOG
definition of D&X. It did not use the words “D&X’ or “intact
D&E.” It did not reference the papers by Dr. Haskell or Dr.
McMahon. It did not even | eave the termundefined and rely on
general usage or dictionaries. Legislatures have the power to
define words in legislation even to the point of conflicting with
t he words’ conmon neaning. See, e.qg., 18 U S.C. § 924(c)(2)
(defining “drug trafficking” convictions to include drug
possession convictions if they were felonies). But when that
| egi sl ati on cones under constitutional attack, |egislatures nust
live with the definitions that they have chosen

It would be unreasonable for doctors to ignore the Act’s

definition and to trust that “partial birth abortion” neans
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“D&X.” Certainly, sonme physicians and nedi cal organi zations use
the terns interchangeably, but those third-party definitions do
not overrule the |language utilized by the Legislature. They are
relevant only as they weigh on the reasonabl eness of plaintiffs’
definition of terns within the Act. |In deciding this case, this
Court focuses on R 1. Gen. Laws 88 23-4.12-1(a) & (c).

B. Comity and the Presunption of Constitutionality

This Court recognizes that the Act nust be read in a |ight
favorable to seeing it as constitutional. A federal court nust
consider Iimting constructions offered by the state, in this

case by the Attorney Ceneral. See Forsyth County v. Nationali st

Movenent, 505 U. S. 123, 131 (1992) (First Anendnent case);

Kol ender v. Lawson, 461 U.S. 352, 355 (1983) (14th Amendnent

case); Wiiting, 942 F.2d at 21 n.3 (14th Amendnent case). Even
if the state offered no imting construction, a state statute
enj oys the presunption of constitutional validity, soin this
facial challenge, this Court nust apply any reasonabl e

construction that would be constitutional. See Edward J.

DeBartolo Corp. v. Florida @Gulf Coast Bldg. & Constr. Trades

Council, 485 U.S. 568, 575 (1988).

But the text of the Act amounts to nore than lines in the
sand for this Court to erase and redraw in a constitutional
design. A limted construction only applies where, as the

Suprenme Court has alternatively said, the lawis “readily
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susceptible” or the construction is “reasonable and readily

apparent.” See Reno v. ACLU, 521 U. S. 844, 884 (1997); Boos v.

Barry, 485 U. S. 312, 330 (1988); Virginia v. Anerican Booksellers

Ass’n, 484 U.S. 383, 397 (1988). This Court will narrow the Act
where the statute or legislative intent “identifie[s] a clear
line that th[e] Court could draw.” Reno, 521 U S. at 884.

C. VWhat The Definition Means

Throughout this dispute, defendants offered a wi de variety
of narrow constructions. Because the |[imted reading of the Act
was so central to their case, defendants proffered a novel one at
al nost each step of litigation. Although nost had the rickety
| ook of lawyerly rationalizations, this Court remains m ndful of
t he doctrines above and considers even those that conflict with
each other. |If any reasonable reading could be viewed as
constitutional, then the Act could be narrowed and coul d survive.
However, by thrashing about, defendants — |ike swmers adrift in
a shark-infested |lagoon — only call attention to their dire
pr edi canent .

1. Def endant s’ unr easonabl e constructions

Most of defendants’ offerings were so unreasonable that this
Court can dispose of themsummarily. Rather than paraphrase
reasoning that varied slightly as defendants reargued the issues,
the Court cites archetypal phrasings of three argunents from

def endants’ witten briefs.
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a) “The Act targets the intentional performance of the type of
abortion described by ACOG ”

(D.s' Post-Trial Subm ssion at 19.)

Not hing in the Act nmentions ACOG Nothing in the Act
mentions four distinct steps, which is a key to the four-part
ACOG definition. Nothing in the Act cones close to using terns
akin to “instrunental conversion of the fetus to a footling
breach,” “breech extraction,” or “partial evacuation of the
intracranial contents.” Dr. Boehmis claimthat the Act only bans
ACOG- defined D&Xs was the | egal conclusion of a nedical partisan.
The Act could never reasonably be read to limt partial birth
abortions to ACOG defined D&Xs.

b) “The [Act does] not apply to anything except the delivery of
an intact fetus or a substantial portion of an intact fetus,
and not to the extraction of disnenbered body parts, no
matter how substantial.”

(D.s' Pre-Trial Mem at 19 (citing Virginia Med. Cr., 144 F.3d

at 328-29)(enphasis in original).) (See also D.s' Post-Tri al
Subm ssion at 32 (equating the D& to the “killing of a live,
intact fetus that is wholly or substantially outside of the
uterus”).)

This tack m ght appeal to an activist judge, but this Court
does not wite legislation. The Act does not nention an “intact”
fetus. In fact, it explicitly equates a living fetus with a
“substantial portion thereof.” R I. Gen. Laws. 8§ 23-4.12-1(c).

Def endants said thensel ves that the Legislature did not use the
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word “intact” because it would create too many | oopholes. (See

D.s' Post-Trial Subm ssion at 54.) Adding a termlike “intact”

to the definition wuld, at best, be creating law fromthin air

and woul d, at worst, be contradicting the Act’s plain | anguage.

c) “A‘partial birth,” therefore, is the inconplete separation of
the infant fromthe maternal body. . . [A partial birth
abortion] is the abortion of a birth-in-progress.”

(D.s" Post-Trial Subm ssion at 68.)

As noted in Section VI, the Act does not Iimt itself to
viable births, so partial birth abortion cannot nean only an
abortion during the birth of a viable child. Thus, this
definition, built in contrast to a nedical dictionary’s
definition of “conplete birth,” is meaningless and unreasonabl e
before it is even placed into the context of the Act. It
descri bes an operation in which the infant is left attached in
sone fashion to the nother. The idea is barely explained in the
brief, and the idea is as hal f-baked as it was hal f-argued.

This definition and the discussion that surrounds it in
Def endants’ Post-Trial Subm ssion incorporate another argunent
that perneates their reading of the Act. Defendants suggest that
the Act is limted to operations in which the procedure that
kills the child occurs in the vagina. Defendants differentiate
between a fetus killed in the uterus and one killed in the
vagina. (See, e.qg., id. at 69. See also D.s’ Cosing Argunent,

May 6 Tr. at 40-42.) This is unreasonabl e because, as a matter
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of fact, it is inpossible for doctors to differentiate between
procedures that occur in the uterus or vagina. There is no
bright line. |In fact, many crucial events occur on both sides of
the os. For exanple, the doctors testified that they often grasp
a portion of the fetus inside the vagina and pull until the body
jans at the os and tears apart. A leg mght be yanked off the
body. Trauma and bl eeding lead to death, but it is unclear

whet her that procedure occurred in the vagi na where the | eg was
pulled or in the uterus where the bl eeding trunk of the fetus
remai ns. Conversely, the D& requires the doctor to deliver the
body feet-first until the head | odges at the os and then to
puncture the skull and suction out the brain. Even though this
woul d constitute the classic situation that defendants seek to
outl aw, the puncture and suctioning occurs inside the uterus even
t hough the heart and body die in the vagi na.

Therefore, it would be unreasonable to read into the Act any
[imtation based on a conparison with the nedical definition of
“conplete birth” or based on the |ocation of the procedure that
kills the fetus.

2. How t he Act will be read

The keys to construing the Act are the sequencing of actions
and the scienter clause. The reasonable reading that cones
cl osest to being constitutional — although certainly not the

nost -reasonabl e reading — is that doctors nust performthree
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actions in order, that they intend to kill the infant, and that
t hey act know ngly.

The sequenci ng requirenent is suggested by the Act’s
| anguage because the definition of partial birth abortion
requires that a person vaginally deliver the fetus, then kill the
infant, and finally conplete the delivery. See R 1. Gen. Laws 8§
23-4.12-1(a). The intent to conduct an abortion is inherent
because the Act defines partial birth abortion as “an abortion,”
see id., and limts “vaginally delivers” to delivering “for the
purpose” of killing the infant, see RI. Gen. Laws § 23-4.12-
1(c). This excludes unintended deaths that occur during the
natural birth of a child because the doctor would not vaginally
deliver the baby with the intent of killing it. The scienter
el enment is included both in the “for the purpose of” killing the
infant, see RI. Gen. Laws 8 23-4.12-1(c), and in the criterion
that a partial birth abortion nust be perforned “know ngly,” see
R1. Gen. Laws 8§ 23-4.12-2. This excludes any deaths caused by a
doctor’s negligence or reckl essness.

Therefore, this Court holds that the Act’s definition nust
be read as follows: To face prosecution for conducting a partial
birth abortion, physicians nust intend to conduct an abortion and
then follow a series of actions. They nust deliver a
“substantial portion” of the fetus into the vagina; then perform

a procedure dependent on that delivery that kills the infant; and
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then conplete the delivery. This progression violates the Act
only if the first elenent is done with the purpose of killing the
fetus and if each elenent is done know ngly.

VIIl. Prelimnary Question: Does the Act Ban Any Abortions?

As a prelimnary step, this Court conpares this | anguage to
t he abortion procedures conducted in Rhode Island. As an
anal ogy, this step parallels considering a notion for sunmmary
judgnent. The issue of whether “substantial portion” is vague
remai ns undeci ded. However, this Court can w nnow ot her issues
because several abortion procedures would be untouched by the Act
even if this Court assunes that “substantial portion” is vague.
If the definition's other facets had made the Act inapplicable to
any abortion procedure, then this case could have ended at this
juncture. As it turns out, the definition may descri be the D&E
and this Court nust continue in Section | X to discuss vagueness
and undue burden. However, this Section’s precursory analysis
sinplifies the pivotal discussion in Section |IX

A. The Act's Effect on Hysterectonies and Hysterotonies

The Act coul d never ban hysterectom es and hysterotom es as
described at trial. In both, the fetus is renoved through the
wall of the uterus rather than through the vagina. The baby is
never vaginally delivered.

B. The Act's Effect on Vacuum Aspirations and | nductions

The Act could never outlaw vacuum aspiration or inductions
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as described at trial.

The vacuum aspiration depends on the di snmenbernent of the
fetus inside the uterus with a suction wand. Death results from
trauma and bl ood | oss as the doctor breaks up the tiny body.
There is no delivery into the vagina for the purpose of
perform ng a subsequent procedure that will kill the infant.
Plaintiffs highlighted the predictable conplication when fetal
body parts congest the cannula. At those tinmes, the doctor nust
pull the wand through the vagi na and outside the wonman’s body to
cl ear the obstruction. The cannula is then returned to the
uterus. However, that “delivery” through the vagina is not for
t he purpose of conducting anot her procedure that kills the fetus.
No doctor asserted that such a conplication would separate the
operation into two procedures. Rather, they all portrayed the
vacuum aspiration as having a single, unified step. They
portrayed the suctioning as a single procedure. Factually, the
Act does not describe the vacuum aspiration as doctors descri bed
it at trial.

Plaintiffs argue that this passage of fetal parts through
the vagina is “for the purpose” of clearing the canella and
returning it for the fatal blows. Gammtically, they w sh
“procedure” in 8 23-4.12-1(c) to nmean the entire abortion
operation. But that reading would make any action by the doctor

related to the abortion “for the purpose” of killing the fetus.
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Such an interpretation would make the phrase neani ngl ess and
woul d ignore the reasonable reading that the delivery into the
vagi na nust be for the purpose of a subsequent procedure that
kills the fetus. That “procedure” in 8 23-4.12-1(c) nust be a
sub- procedure of the entire abortion operation.

Simlarly, the induction depends on fetal death caused
either by the injection or by premature birth. Ei ther the fetus
dies in the uterus, or it dies after being born because its |ungs
and heart are too young to survive w thout its nother.

Therefore, the delivery into the vagina is not induced for the
pur pose of perform ng another procedure that kills the fetus.
Its death is inevitable once the induction begins. Plaintiffs

point to the predictable conplication where the fetus’'s head jans

at the os because the cervix has not dilated sufficiently. 1In
t hose cases, the doctor may crush the skull, killing the fetus if
it still lives, but those conplications are unexpected and, as

the doctors testified, unwanted. Therefore, the purpose of
delivering the child into the vagina is not to performthe
subsequent head- crushi ng.

C. The Act's Effect on D&Es

The Act could make doctors crimnally liable for performng
the D&E as described at trial. |If “substantial portion” includes
a fetus’s armor leg, then the Act’s definition describes a D&E

A doctor performng a D&E tears the fetus’'s body into pieces
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using instrunments. One of the basic techniques is to reach into
the uterus and grasp an extremty. The doctor extracts as nuch
of the body as possible into the vagina, and the remai nder jans
at the os. Then, the doctor pulls until the traction against the
uterine wall breaks apart the fetus. Needless to say, the injury
causes trauma and bl eedi ng.

| f “substantial portion” is either vague or includes an
extremty, then this series of actions violates the Act when it
is read in the only reasonabl e construction that m ght survive
the Constitution. See Section VII(C(2), supra. The doctor
grabs a substantial portion of the fetus and delivers it into the
vagina. This is done with the intent of perform ng a second
procedure — the pulling and traction — that the doctor knows wl|
kill the child. The pulling and traction kill the child. Then,
t he doctor conpletes the delivery. The doctors described these
as distinct procedures, (see May 5 Tr. at 51-53 (Dr.
St ubbl efield)), which factually distinguishes the D& fromthe
vacuum aspiration.

THE ACT’ S UNCONSTI TUTI ONAL FLAWS

| X. The Definition Is Unconstitutional

This Court now cones to the crux of the legal analysis. The
definition in Section VI1(C)(2) is reasonable, but to be useabl e,
it must be clarified. What is a “substantial portion” of a

fetus? How do doctors know when they would violate the |aw? The
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Act does not offer a definition. The witnesses in this case
could not agree. In fact, they offered definitions that were not
even simlar: a toe (Dr. Rodriguez), any extremty, (Dr.
Stubbl efield), any fetal part nore than a single armor leg, (Dr.
Boehn), and either a head or at |east both |l egs and half the
abdonen (Dr. Boehm). (For these definitions, see respectively
May 3 Tr. at 147-48; May 4 Tr. at 86; Video Tr. at 131-33; Video
Tr. at 66-67.) In their Post-Trial Subm ssion, defendants did
not even offer their own proposal. They cited excellent
precedents for the proposition that “substantial” is not
i nherently vague, (see D.s’ Post-Trial Subm ssion at 57-59), but
they do not explain what "substantial portion" neans in the Act.
There are two possible answers: either “substantial portion”
is vague or it has a reasonable definition that doctors could
accept. After hearing the evidence in this case, this Court
finds that “substantial portion” is vague and does not provide
doctors with sufficient guidance to know what the Legislature has
made illegal. As explained at |ength bel ow, doctors have no way
to decide what “substantial portion” nmeans, so they nust assune
that an armor |leg would qualify under the Act. That neans they
must assune that the D& is illegal. This chilling effect bans
the D&, and any | aw that bans the D&E pl aces an undue burden on
a wonan’s ability to receive an abortion.

A. The Definition |I's Vague
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1. The | aw of vaqueness

Laws are unconstitutionally vague where they fail to provide
the requisite notice and underm ne public confidence that the

laws are equally enforced. See Gty of Chicago v. Mrales, -

US -, -, 119 S.Ct. 1849, 1859 (1999): Grayned v. Gty of

Rockford, 408 U. S. 104, 108-09 (1972); United States v. Hilton,

167 F.3d 61, 74-75 (1st Cir. 1999). The standard for overturning

a |law based on this doctrine is stringent. See Hlton, 167 F. 3d

at 75. A statute will not be held void for vagueness unless it
fails to define the offense with sufficient definiteness that
ordi nary people can understand what conduct is prohibited and in
a manner that does not encourage arbitrary or discrimnatory

enforcenent. See G ayned, 408 U.S. at 108; Hlton, 167 F.3d at

75.
A plaintiff may make a facial vagueness chal |l enge even where

no First Amendnent right is at play. See Morales, — U S at —,

119 S.Ct. at 1856-57 (affirmng the invalidation of a loitering
ordi nance that infringed on a 14th Amendnent right).
The vagueness analysis is inherently fact-based and shoul d

not be applied nmechanically. See Village of Hoffman Estates v.

Flipside, Hoffrman Estates, Inc., 455 U S. 489, 498 (1982)

(“depends in part on the nature of the enactnment”); United States

v. Bay State Anbul ance & Hosp. Rental Serv., Inc., 874 F.2d 20,

32 (1st Gr. 1989). However, the First Crcuit has boiled down
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Suprene Court precedents to enphasize four factors that a trial
court shoul d consi der:

1) economc regulation is subject to a | ess-strict test.

2) there is greater tolerance of enactnents with civil
rather than crimnal penalties.

3) a scienter requirenent may mtigate a | aw s vagueness,
especially with respect to the adequacy of notice to
t he defendant that his conduct is proscribed.

4) perhaps the nost inportant factor is whether the | aw
threatens to inhibit the exercise of constitutionally
protected rights.

See Bay State Anbul ance, 874 F.2d at 32. See also Vill age of

Hof f man Estates, 455 U.S. at 498-99.

2. “Substantial” is vague

“Substantial portion” is the statute’s |linchpin because
evidence in this case suggests that it would be close to
i npossible to deliver the entire fetus into the vagi na and then
conduct anot her procedure before conpleting delivery. A fetus in
the | ater stages of pregnancy is |longer than the vagina. So by
the time the entire fetus has conpletely left the uterus, its
| eadi ng edge has al ready begun |l eaving its nother’s body.
Conpl ete delivery cones rapidly, if not inevitably, because there
is nothing to retard the progress. Therefore, the vast majority
of situations in which the Act would apply would involve a
“substantial portion” of the fetus being delivered before sone
procedure was done to it.

As noted above, the doctors who testified in this case could

not reach a consensus about the neaning of “substantial portion.”
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In fact, their interpretations ranged between extrenes, which
wer e obviously influenced by their ideological views: toe (Dr.
Rodri guez), any extremty, (Dr. Stubblefield), any fetal part
nore than a single armor leg, (Dr. Boehn), and either a head or
at least both legs and half the abdonmen (Dr. Boehn). (For these
definitions, see respectively May 3 Tr. at 147-48; May 4 Tr. at
86; Video Tr. at 131-33; Video Tr. at 66-67.) Certainly, the
medi cal community has not been assisted by defendants, who
gyrated on whet her they thought the definition included an
inplied “intact” or mrrored the ACOG i nterpretation.
See Section VII(C)(1).

The hefty dictionary that has served this witer for nore
than a decade defines “substantial” with several inches of tiny
type. See Webster’s Third New Int’| Dictionary 2280 (1986). See

also id. at 2279 (defining “substance”). The gist is a

“substantial” portion of sonething is an inportant portion, an
essential portion.

The crux of this dispute is about a “substantial portion” of
a fetus being pulled into the vagina. Wtnesses tal ked about
measuring a fetus by body parts (i.e., an armor two |egs being
substanti al because of their size), by percentage of its total
mass (i.e., 51% being substantial because it was nore than hal f),
and by functionality (i.e., a head being substantial because its

loss is fatal). Wtnesses di sagreed about whether the portion
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had to be still attached to the remaining body. Even after
trial, defendants advocated two different ways of neasuring
“substantial” -- one by volune (“at | east one-half of the fetus”)
and one by function (the head alone). (See D.s’ Post-Trial
Subm ssion at 15.) Thus fair-m nded people could di sagree about
t he nmeani ng and could not predict what would violate the | aw.
This is not a matter of an anbi guous di spute between two
possi bl e answers. In fact, nothing in the Act suggests a clear
line for this Court to draw. See Reno, 521 U.S. at 884. Wuld a
l[imb qualify? Wat is an essential or inportant part of a fetus?
Does the neasurenent depend on whether the portion is still
attached to the fetus’s body? Those questions are unanswerabl e
by doctors, prosecutors or the |ay people who could be civil
plaintiffs or jurors. They would have to guess at when the Act
applied. Therefore, the phrase is so vague as to be neani ngl ess.
The scienter element of the statute cannot cure this
vagueness. A scienter requirenent may mtigate vagueness in sone

cases, see Village of Hoffman Estates, 455 U. S. at 499, but it

does not automatically save the statute, see Colautti v.

Franklin, 439 U S. 387, 395 n.13. In First Crcuit cases,
scienter requirenents cured vagueness about notice where the
government had to prove that crim nal defendants had know ngly

violated a statute. See, e.qg., Hlton, 167 F.3d at 75 (know ngly

possessed pornography that depicted nodels that appeared to be
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under 18 years old); Bay State Anbul ance, 874 F.2d at 33

(knowi ngly made paynents to induce fraud). 1In both cases, the
United States had to prove that a defendant understood the |egal
standard — underage appearance and i nducenent to fraud,
respectively — and that the defendant thought his act violated
t he | aw

In contrast, the Act is vague when it describes the |egal
standard; “substantial portion” is indispensable because it
defines what the Act proscribes. In Hlton, there could be no
vagueness because the defendant had to subjectively believe that
t he nodel s appeared to be younger than 18. In Bay State
Anbul ance, the defendant had to subjectively believe that the
paynment was made to induce fraud. |In this case, neither doctors
nor this Court can tell what a defendant would have to know. The
Act’s scienter requirenment nodifies a vague term Wil e people
can know what it neans to pay to induce fraud, they cannot know
how to define “substantial portion” of the fetus, so the scienter

requi renent cannot save the Act.®

® The vagueness test asks whether doctors could interpret
the Act. If this Court had found that the phrase was clear and
doctors accepted a definition of “substantial portion,” then that
definition would need to pass constitutional nuster.
Specifically, the definition could not ban the D&E or ot her
prot ect ed operations.

That woul d be a | egal decision left up to the Court.
Because the D&E is protected by the Constitution, any accepted
definition of “substantial portion” would have to excl ude
what ever portions of the fetus are normally delivered into the
vagi na during a D&E
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In sum ordinary physicians have no notice of what is
illegal under the Act. At the peril of life, liberty or
property, they must specul ate on the nmeani ng of “substanti al

portion.” See Mirales, - US at — 119 S .. at 1860 (plurality

opi nion). Those who perform D& Es are incapable of avoiding the
| aw wi t hout stopping their practice because the only reasonable
construction of the statute describes the D&E

Def endants shoul d not be shocked by this outconme. Their
counsel enphasized in her closing argunent that the Act nust be
broad in order to be “workable,” nanmely to guarantee the
outl awi ng of all operations that offended the Legislature. (See
May 6 Tr. at 43-45.) She explained that anendnents that woul d
limt the scope would al so open | oopholes for doctors to escape

ltability. (See id. See also D.s’ Post-Trial Subm ssion at 52-

53.) Therefore, the Legislature staked out broad | anguage and
avoided a bright line. The problemis that the D& is a vari ant
of the D&E, a procedure that follows simlar steps and relies on
the same pool of surgical techniques. The D& fell under the
shadow of the Act because the Act sinply spreads out too far.

B. The Vagueness Creates An Undue Burden

1. “Casey” and “Sal erno”

Courts di sagree about whether the Suprenme Court has created
a special procedure in evaluating the constitutionality of

abortion laws. On the one hand, the Suprenme Court’s general rule
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is that a court may only invalidate a |law on a facial chall enge
where “no set of circunstances exists under which [the |aw] woul d

be valid.” United States v. Salerno, 481 U S. 739, 745 (1987).

On the other, the sane court invalidated the law in Casey even
though it accepted that it created no burden for the vast
majority of wonmen. See Casey, 505 U. S. at 894. The Casey Court,
wi t hout nentioning Salerno, instructed a court to invalidate a
| aw t hat woul d operate as a substantial obstacle to a woman’s
choice of abortion in a large fraction of the cases in which it
applies. See id. at 894-95.

Circuits have split over whether Casey effectively overrules
Salerno, at least in the forumof abortion rights. Conpare

Pl anned Parenthood v. Mller, 63 F.3d 1452, 1458 (8th Cr. 1995)

(finding Salerno to be “effectively overruled”) with Barnes v.

Moore, 970 F.2d 12, 14 n.2 (5th Cr. 1992) (finding no
overruling). Even Suprene Court justices disagree on whether the

Sal erno standard has been suppl anted. Conpare Fargo Wnen’s

Health Org. v. Schafer, 507 U.S. 1013, 1014 (1993) (O Connor, J.,

concurring) (Casey analysis controls) with Ada v. Guam Soc’y of

Qbstetricians & Gynecol ogists, 506 U S. 1011, 1011-13 (1992)

(Scalia, J., dissenting) (Salerno analysis controls). The First
Crcuit has not weighed in on this issue yet.
This Court holds that Casey provides a specific test for

courts to apply in the abortion context. This conclusion foll ows
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in the wake of the majority of circuit courts who decided this

i ssue. See Pl anned Parenthood v. Lawall, 180 F. 3d 1022-1027,

(9th Gr. 1999); Wnen's Med. Prof’l Corp., 130 F.3d at 193-97

(6th Gr. case); Jane L. v. Bangerter, 102 F.3d 1112, 1116 (10th

Cr. 1996); Mller, 63 F.3d at 1456-58 (8th G r. case). But the
true justification for the holding is that, as the Eighth Crcuit
wrote so trenchantly, the outconme in Casey depended on the
creation of the new test:

We choose to follow what the Suprenme Court actually did —
rather than what it failed to say — and apply the
undue-burden test. It is true that the Court did not
expressly reject Salerno's application in abortion cases,
but it is equally true that the Court did not apply Sal erno
in Casey. If it had, it would have had to uphold
Pennsyl vani a' s spousal -notification | aw, because that |aw

i nposed "al nost no burden at all for the vast mpjority of
wonen seeki ng abortions.” Casey, 505 U. S. at 894.

| nstead, the Court held that "[t]he proper focus of
constitutional inquiry is the group for whomthe lawis a
restriction, not the group for whomthe lawis irrelevant.”

Id. If the lawwi ||l operate as a substantial obstacle to a
wonman' s choice to undergo an abortion "in a large fraction
of the cases in which [it] is relevant, ... [i]t is an undue
burden, and therefore invalid." [d. at 895.

We believe the Court effectively overruled Sal erno for
facial challenges to abortion statutes.

MIller, 63 F.3d at 1458 (citations updated).

Certainly, the Suprene Court could have explained its
anal ysis nore explicitly in Casey. However, this Court is
confortable relying on the new test because it is a core hol ding
of the Suprene Court’s decision. The Suprene Court has recently

cautioned |l ower courts against construing an opinion as overrul ed
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unl ess the Suprene Court speaks explicitly. See Hohn v. United

States, — U S -, -, 118 S .. 1969, 1978 (1998); Agostini V.

Felton, — U.S. -, -, 117 S. . 1997, 2017 (1997). But the fact
is that Casey is “the case which directly controls” this issue.

See Agostini, — US at — 117 S.C. at 2017. By voiding the

Pennsyl vania | aw, the Casey Court created a new standard.

2. The | aw of undue burden

A finding of an undue burden is a shorthand for the
conclusion that a state regul ation has the purpose or effect of
pl aci ng a substantial obstacle in the path of a woman seeki ng an
abortion of a nonviable fetus. See Casey, 505 U S. at 877. A
statute with a valid purpose that places a substantial obstacle
in the path of a woman's choi ce cannot be considered a
perm ssi ble nmeans of serving its legitinmate ends. See id.

The Act is not a structural nechanismthat Rhode Island uses
to express an interest in fetal life. See Casey, 505 U S. at
877-78. This is not a way to informwonen or persuade themto
choose childbirth. See id. Instead, the Act’s clear purpose is
to cull the list of available abortion techniques. Sonme
operations that were legal in 1996 would be illegal under the
Act. The breadth of that culling is in dispute, but even
def endants do not suggest that the Act chanpi ons sone educati onal
agenda.

3. Banni ng the D&E creates an undue burden
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The D&E is a crucial procedure for wonen who want abortions,
especi ally those seeking abortions between 12 and 20 weeks when
vacuum aspirations or inductions are generally unavail abl e.

Wnen need not explain to the governnment why they want an
abortion. However, the reasons that wonen seek abortions after a
vacuum aspiration is unavail able include the nother’s nedical
conplications, genetic flaws di scovered by prenatal testing, or
the cost of the operation. |In addition, the D& m ght be
preferable to the induction procedure between 20 and 23 weeks
even though either woul d be avail able. For exanple, a woman may
be too ill to endure labor, or she may want to avoid the physi cal
and psychol ogi cal effects that acconpany a still-birth.

By banning the D&E, the Act would force wonen to trave
across state lines or to undergo operations that would be nore
dangerous. That danger could cone about fromthe inherently
greater risk of an induction, or it could result from del ayi ng
the abortion until after the 20th week when inductions are
avai l able. Those effects, to return to Casey, anount to a
“substantial obstacle in the path of a woman seeki ng an abortion
of a nonviable fetus.” Casey, 505 U S. at 877. Thus, the Act is
unconstitutional.

X. The Statute Lacks the Health Exception

The Suprenme Court requires an exception to any abortion ban

that would allow a woman to undergo an abortion if her pregnancy
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woul d constitute a threat to her health. See Casey, 505 U. S at
879-80; Roe, 410 U. S. at 164-65. This exception nust apply even
after viability. See Casey, 505 U. S. at 879. A state cannot
precl ude womren with physical or nental problens from pursuing the

saf est abortion. See Thornburgh v. ACOG 476 U.S. 747, 768-69

(1986) .

The D&E is often necessary for a woman’s health. Plaintiffs
expl ai ned several conditions, such as renal failure, depression
or primary pul nonary hypertension, that could nmake abortion
necessary. Especially where the pregnancy has advanced past the
time for vacuum aspiration, the D& wi Il often be a safer
alternative to inductions or hysterotomes. This Court has
al ready held that the Act bans the D&E, so the Act requires a
heal t h excepti on.

Even if the Act only banned the D& as defined by ACOG it
woul d require a health exception. Defendants claimthat a D&X
coul d never be necessary to save a wonan’s health, but the
evidence at trial failed to support that contention. Such
assertion by Dr. Boehm was unbelievable, especially when he al so
noted that people cannot “make a bl anket statenent about
energency abortions.” (Video Tr. at 56.) Defendants’ own
evi dence - the statement by ACOG that all the doctors treated
with deference - denonstrates that doctors believe the D& “nmay

be the best or nost appropriate procedure in a particul ar
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circunstance to save the life or preserve the health of a woman.”
(D.s'" Ex. D at 2.) The D&X may not be taught in medical schools
or tested in peer-reviewed journals, but the fact that a
procedure is newis not grounds to say it cannot be used. There
are wonmen who cannot undergo an induction or hysterotony, and the
D&X is either as safe or safer than the D& for those wonen,
particul arly because the D&X requires fewer passes of sharp
instrunments into the uterus. Therefore, this Court finds that
the D&X could be used to preserve a wonan’s heal th and nust be
avai |l abl e to physicians and wonen who want to rely upon it.

In summation, the Act | acks a heal t h-of -the-not her
exception. The flawis as sinple to see as the exception would
be to draft. The state may not strip a woman of her right to
medi cal care. Thus, the Act is unconstitutional.

XlI. The Statute Lacks a Proper Life Exception

The Suprenme Court requires an exception to any abortion ban
that would allow an abortion to save the |life of the nother. See
Casey, 505 U.S. at 879; Roe, 410 U.S. at 164-65.

The Act has such an exception, but it limts the exception
to tines when “no other procedure would suffice.” R I. Gen. Laws
8§ 23-4.12-3. That is an unconstitutionally neager exception. |If
a woman could die, then she has the constitutional right to have
any and all operations that would save her |ife. She and her

doct or deci de what operation is appropriate. During an
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ener gency, doctors nust act rapidly and address ever-changi ng
crises. The state may not risk a woman’s life nerely because the
tool for saving her life would be a particular abortion

t echni que.

As noted above, this Court has found that the Act bans the
D&E along with the D&. The D&E can certainly be used to save a
woman’s life, and therefore, this Act is void for failing to
allow for an appropriate “woman’s |ife” exception.

But to enphasize the flaw, this Court assunes defendants’
limted interpretation arguendo. Defendants argue that because
the D&X as defined by ACOG cannot be done rapidly, it cannot be
used to protect a nother’s life. However, defendants introduced
the ACOG statenent explaining that a D& nay be the best or nost
appropriate procedure to save a life. (See D.s' Ex. D at 2.)
Merely because an operation nust be done over hours or days does
not nmean it cannot be used to save a woman’s life. The
constitutional exception is not limted to exigent circunstances;
it is concerned with life-saving generally. [|f the D&X were
necessary to save a life, then wonen nust be all owed access to
it.

Wt hout a proper exception to save the |ife of the nother,
the Act is unconstitutional.

XIl. The Private Right of Action |Is Unconstitutional

A state may not require a married woman to notify her
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husband before she undergoes an abortion because that places an
undue burden on her constitutional right. See Casey, 505 U. S at
887-898. The Suprene Court expl ai ned why wonmen woul d be
reluctant to notify their husbands. See id. at 888-94. The
Court found that a notification requirenent is |likely to prevent
a significant nunber of wonen from obtaining abortions. See id.
at 893-95. The Casey Court characterized this as a substanti al
obstacle. See id. at 893-96. The wonman’s right to an abortion
overcones a husband’s interest in the pregnancy. See id. at 895-
98.

Adul t wonmen need not consult with their parents or other
people in the fashion that mnors may be required. See Casey,
505 U.S. at 895 (noting the difference between m nors and
adul ts).

It is a fact that the private right of action in R 1. Gen.
Laws 8§ 23-4.12-4 will cause doctors to require pre-abortion
consent fromthe father of the fetus and the nother’s parents.
Dowd and Rodriguez testified persuasively that Wonmen & Infants
and Pl anned Parent hood, respectively, would avoid suits by
requi ring consents fromthose persons for all abortions. Any
prudent doctor would do the sane, although this ruling could
convince themto seek permssion only for D&s. The Act’s
private right of action gives fathers — even those not married to

the nother — and wonen’s parents the right to sue a doctor who

55



violates the Act. Based on the credibility of the trial wtness,
this Court finds factually that clinics and hospitals wll
contract that right away by requiring consent frompatients
parents and sexual partners simlar to the “inforned consents”
used before patients undergo operations.

The burden created by the Act is even greater than the one
created by the law voided in Casey. First, it gives power over
the abortion decision to people nore attenuated fromthe
pregnancy than the husbands nentioned in the Pennsylvania | aw.
The Casey Court found that a woman’s right to an abortion trunps
her husband’s interest, so her right certainly nust triunph over
the interests of an unmarried father of the fetus or her own
parents. Second, it gives greater power to these third parties.
Qovi ously, a person who nust consent to an abortion nust be
notified about it. Thus, the Act forces wonen to notify their
parents and sexual partners; plus it forces themto ask these
third parties to consent to the abortion.

For the sanme factual reasons identified by the Casey Court,
this Court finds that sonme wonen will be reluctant to contact
their parents and sexual partners for consent. As the Casey
Court instructs, this Court considers this group of wonen when it
wei ghs the effect of the Act. As explained above, the Act’s
burden is even heavier than the one voided in Casey. Mrre wonen

will be affected, and the third parties wll have even nore power
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to thwart a woman’ s deci si on about her pregnancy.

Therefore, this Court holds that a state nay not create a
private right of action through which any person other than the
pati ent could sue a doctor for providing an abortion.’” A wonan
has the right to an abortion. She has the right to make the
ultimate deci sion about her pregnancy. The threat of civil suit
will be enough to keep doctors from providing abortions w thout
consents. Such required consents constitute significant
obstacles to obtaining abortions. Therefore, the private right
of action contained in RI. Gen. Laws § 23-4.12-4 is
unconstitutional.

XI1l. Substantive Due Process and Equal Protection

The Court declines to reach plaintiffs’ argunments about
subst antive due process and equal protection. The issues would
appear relevant where the governnent bars a single procedure and
doctors or wonen argue that there is no justification for the
ban. For exanple, a state m ght ban the D&X as defined by ACOG

Cf. Planned Parenthood v. Danforth, 428 U S. 52, 78-79 (1976)

(it nvalidating ban on saline inductions). However, this Court has
found that the Act does not fit that bill. The Act is so

different and the issues are so intricate that this nust await a

" Nothing in this holding would affect Rhode Island s
medi cal mal practice law. Allegations of negligence in the
per formance of an abortion should be handled in the sanme fashion
as allegations of negligence in any nedi cal procedure.
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different case and controversy.
CONCLUSI ON

Thi s di spute has been a singul ar exanple of disciplined
| awyering amd a | arger debate that incorporates noral and
controversial elenments extrinsic to a constitutional challenge.
Counsel for both sides presented sterling briefs and argunents
t hat surpassed any m ssteps nentioned in this Decision. In
particular, plaintiffs’ Post-Trial Reply Menorandum was witten
w th devastating clarity. This Court relied heavily on the
parties’ thorough research and sophisticated anal ysis.

Def endants’ entire case rests on the assunption that the Act
bans only a tiny swath of abortions. Defendants argue that this
Court nust defer either to legislative intent or to the attorney
general’s narrow construction. To the contrary, the plain
| anguage of the Act is at the core of this dispute, and the Act
bans far nore than just the D& Defendants’ ever-changing
expl anati ons about what the Act bans were nuddl ed and untenabl e,
and the Fourth Crcuit’s detailed editing of simlar |anguage
confirnms that a court could only save the Act by stepping in as a
super-1legislature. The fundanental nature of defendants’ fl awed
view is exposed in their alternating argunents that the Act’s
definition is narrow enough to survive a constitutional challenge
yet wi de enough to offer doctors no | oopholes to escape.

To summari ze, the Act suffers from four distinct
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constitutional flaws. First, the Act defines “partial birth
abortion” in a fashion that vaguely defines what it outlaws such
t hat doctors would not know whether it bans abortions known as
D&Es. As such, the entire Act is unconstitutional because it

pl aces an undue burden on a woman’s right to an abortion. Second
and third, the entire Act is unconstitutional because it |acks

t he exceptions for the woman’s health and |ife mandated by the
Suprene Court. By its own terns, the current “life of the

nmot her” exception cannot be severed fromthe Act. Fourth and

i ndependently, the private right of action is unconstitutional
because it places an undue burden on the woman’s right to an
abortion. This Court notes that none of these flaws depend on
the Act’s status as a state law. They would exist in a federal
statute with the sane | anguage.

This Court does not decide whether the Legislature nmay ban
the D&X procedure as defined by ACOG It holds that the Act as
currently witten does not do that.

Therefore, this Court issues a permanent injunction against
the enforcenent of Rhode Island s ban on partial birth abortions,
RI1. Gen. Laws 8§ 23-4.12. Plaintiffs shall draft a form of
j udgnment containing that injunction. Al so, plaintiffs may nove,
wi thin 30 days of the date hereof, for attorneys’ fees and costs
based on a detail ed, contenporaneous accounting as required by

Gendel’s Den v. Larkin, 749 F.2d 945, 952 (1st G r. 1984).

59



It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
August , 1999
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