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OPINION

CLAY, Circuit Judge. Plaintiffs, Michael, Sharon and Ashley Blackard, filed thenirestdion in the
United States District Court for the Western District of Tennesseagrgdléhat Defendants, Memphis Area
Medical Center for Women, Inc. ("MCW") and Fazel Manejwala, M.D., violated the $sead’arental
Consent for Abortion by Minors Act (the "Act” or the "Parental Consent Act"), Term€xs#e Annotated
88 37-10-301 to -307 (1996). Plaintiffs claim that Defendants performed an abortion on Ashleydlackar
who was then a seventeen-year-old minor, without the consent of her parents, Michael and |Stkacdh, B
and assert a battery claim, based on the alleged violation of the Act and common laifis Riadhtael and
Sharon Blackard also asserted a claim for interference with familyoreddiased on the Act.

On November 19, 1999, the district court entered an order granting Defendants' motion foomekef fr
prior order denying their respective motions to dismiss ("motion for relief from aquder"). The district
court's November 19, 1999 order held that Plaintiffs could not rely on the Parental Consent Badiasa
their claims because its enforcement was enjoined at the time that Ashd&grBlabtained her abortion.
Although Ashley Blackard's common law battery claim was permitted to go forward, Matth&haron
Blackard's claims were dismissed. Plaintiffs now appeal from the final judgmrgenng that the district
court's order granting Defendants' motion for relief from a prior order was erroneous. feasthies that
follow, we AFFIRM the district court's November 19, 1999 order and thus the final judgment.

BACKGROUND

On March 26, 1998, Ashley Blackard, who was seventeen years old at the time, traveled with her
boyfriend to MCW to obtain an abortion, which was performed by Defendant Manejwala. AshlkgrBlac
consented to the abortion procedure, but neither she, Defendant Manejwala, nor Defendant Nit&d/ obta
consent for the abortion from Ashley's parents, Michael and Sharon Bldtkémndact, Plaintiffs Michael
and Sharon Blackard were unaware that their daughter was pregnant. When they |learnedanittiier's
abortion approximately six months later, after Ashley Blackard became pregnant agaiopged dut of
school, Plaintiffs Michael and Sharon Blackard filed a suit on their own and on Ashley's(Bghalf

In their diversity action, Plaintiffs alleged that Defendants violated thetBb@amsent Act when
Defendant Manejwala performed an abortion on Ashley Blackard without her parents' cdagsifts P
alleged that a violation of the Act provided Michael and Sharon Blackard with a causemfarctortious
interference with family relations. Plaintiffs also claimed that Defetsdeommitted common law battery
and that a violation of the Act constitutedma facieevidence of the battery.

The Parental Consent Act, upon which Plaintiffs rely, requires that an abortidag éagdhysician obtain
the written consent of the parent or legal guardian of a minor prior to performing an abortionnomaonat
Tenn. Code Ann. 8 37-10-303(a). The Act provided that in cases where the minor did not wish to seek the
consent of the parent or legal guardian, the minor could petition the juvenile court for wahecohsent
requirement. Tenn. Code Ann. 8§ 37-10-303(b). A violation of the Act is a misdemearwimaadacie
evidence of failure to obtain informed consent and of interference with familyoredati appropriate civil
actions. Tenn. Code. Ann. 88§ 37-10-306 to -307.
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At the time that Ashley Blackard obtained her abortion, however, there was an injuncti@e in pla
enjoining the enforcement of the Parental Consent Act, particularly the judicial lpypasdure. The
injunction resulted from an action filed in the United States District Court fdviitiéle District of
Tennessee, the Honorable John Nixon, captidmechphis Planned Parenthood, Inc. v. Sundqaist. Supp.
2d 997 (M.D. Tenn. 1997). This action involved a suit against the Governor of Tennessee, Don Sundquist,
Attorney General John Knox Walkup, and the Administrative Director of the Courts ("ACi@es Ferrell
challenging the constitutionality of the Parental ConsentIAct.

InMemphis Planned Parenthogithe plaintiff argued that the Parental Consent Act was unconstitutional
because the judicial bypass procedure was flawed inasmuch as it presented dubstestiaf the minor's
right of confidentiality and an expeditious disposition of her case. 2 F. Supp. 2d at 1000. The plaintiff in tha
case filed a motion for a preliminary injunction which was granted by the district ltbat.1009. The
preliminary injunction enjoined enforcement of the Parental Conserih Aatio, finding that severability was
not an optionld. The preliminary injunction, which was effectimenc pro tuncAugust 26, 1997, further
provided:

It is FURTHER ORDERED that, pending further order of this Court, the defendants, their
respective officers, agents, servants, employees, and attorneys, and all other pecsiwes in a
concert or participation with them, are hereby restrained and enjoined from enforcing Tenn.
Code Ann. 88 37-10-301 through 37-10-307, the Parental Consent for Abortions by Minors Act.

(J.A. at 57.)

The defendants appealed to this Court, which reversed the grant of the preliminary injunctagnson M
1999.Memphis Planned Parenthood, Inc. v. Sundquigd F.3d 456 (6th Cir. 1999). After a petition for
rehearingen banowvas denied, the mandate of the Court reversing the grant of the preliminary injunction was
issued on August 24, 1999.

On remand to the district court, thiemphis Planned Parenthoarties entered into a joint temporary
restraining order which prevented the enforcement of the Parental Consent Act tirtiilnguas the State of
Tennessee could ensure that the bypass procedure was in accordance with the Act, thied@pasti the
opinion of this Court.

In their respective answers to Plaintiffs' complaint, Defendants allegebdeHhzdrental Consent Act was
inapplicable to their case becauseMemphis Planned Parenthoagunction prevented the enforcement of
the Act at the time that Ashley Blackard obtained her abortion. The district court, mpgravnted a motion
by Plaintiffs to strike Defendants' defense insofar as it relied oMénephis Planned Parenthoagjunction.
Defendants thereafter filed a joint motion to reconsider, contending that the P@&ardaht Act could not
be applied constitutionally to abortion procedures during the pendencyMéthphis Planned Parenthood
case because the injunction halted the implementation of the judicial bypass proceddistri€heourt
denied Defendants' joint motion because, based on the record before it, it could not deterrhigretinnet
Tennessee courts were within the scope of the injunction.

Defendants thereafter filed a motion for summary judgment or, in the alternatefefyoeh a prior order
under Rule 60. The district court asked for and the parties submitted supplemental breféngabts
submitted affidavits from Andrew Shookhoff, a juvenile court judge at the time of AshlekaBtbs
abortion, who stated that it was his understanding that juvenile court judges did not have the pawver to he
judicial bypass cases while the injunction was in place. In addition, Defendants sdilamig&iidavit from
the Clerk of the Juvenile Court of Memphis and Shelby County, C.R. "Bob" Martin, who stated tedahe/hi
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court would have accepted for filing petitions for a judicial bypass, the court would not have@Emtethose
petitions until after the injunction was lifted. Plaintiffs also submitteda¥iits, including an affidavit from
the current ADC and a juvenile court judge. Plaintiffs’ affidavits essentialdstiaat the ADC did not have
supervisory authority over the juvenile court judges.

After a review of the record, the district court granted Defendants' motion féfnainea prior order. In
granting Defendants' motion for relief from a prior order, the district court detetrtfinethe Tennessee
juvenile court system was in active concert with the ADC and was therefore aswdrijom hearing
petitions for a waiver of consent under the Act. The district court also concluded teav#isein fact no
judicial bypass procedure in effect at the time of Ashley Blackard's abortion. Accgrdnegtlistrict court
concluded, the Act could not constitutionally be enforced uBd#otti v. Baird 443 U.S. 622 (1979). A
violation of the Act therefore could not be a basis for Plaintiffs' claims.

The district court's order had the effect of dismissing Plaintiffs Michael amdrSBkackard from the suit
because their claims were based solely on the Parental Consent Act. Plahigff Blackard's common law
battery claim, however, remained viable. On this claim, the case went to triay. fagud that Plaintiff
Ashley Blackard was a "mature minor" under the laws of Tennessee and that her cotirgeabbrtion
procedure was therefore valid. Plaintiffs filed a motion for a new trial, whicldesgied. Judgment was
thereafter entered in Defendants' favor.

Plaintiffs now appeal that judgment. Plaintiffs do not challenge the jury finding thayyAhtkard was
a mature minor under the laws of the state of Tennessee. Plaintiffs instead aagpeairthat the district
court erred in granting Defendants' motion for relief from a prior order and thus preventmfydherelying
on the Parental Consent Act as a basis for their claims.

DISCUSSION
Standard of Review

We review the district court's order granting a Rule 60(b) motion for relief from aopiferor judgment
for abuse of discretiolConte v. Gen. Housewares Cqrpl5 F.3d 628, 639 (6th Cir. 2000)frs." Indus.
Relations Ass'n v. East Akron Casting,G& F.3d 204, 207 (6th Cir. 1995). As always, however, we review
guestions of lavde novoand questions of fact for clear erronited States v. Murph41 F.3d 447, 456 (6th
Cir. 2001). The district court's determination that the Tennessee juvenile courias aeiee concert with
the ADC is a finding of fact which we will only reverse if it is clearly errone8eg. Reliance Ins. Co. v.

Mast Constr. Cq.159 F.3d 1311, 1319 (10th Cir. 199BRIC v. Faulkner 991 F.2d 262, 267 (5th Cir. 1993).

Analysis

InBellotti v. Baird 443 U.S. 622 (1979), the Supreme Court held that while states can require minors to
obtain the consent of their parents prior to obtaining an abortion, the state must also provetaativalby
which a minor can go directly to the courts to obtain authorization for the abortion without notifyying he
parents. Statutes which do not contain an alternative or a judicial bypass proceduumtesr\stach contain
a judicial bypass procedure which unduly burdens the right of a minor to obtain an abortion are
unconstitutionalBellotti, 443 U.S. at 639-44.

The district court granted Defendants' motion for relief from a prior order aftdudngthat, based
upon the expanded record, the scope oMbmphis Planned Parenthoagjunction included the Tennessee
juvenile courts. The district court concluded that the reasoning of its earlielodesss flawed in that it
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thought the injunction only applied to enforcement of the criminal provision of the statute, bredéred
that the plain language of the injunction applied to the Parental Conseanttéit The district court also
found that the there was in fact no judicial bypass procedure in place at the time tbgtBAabkard
received her abortion. Accordingly, the consent provision of the Act could not be enforced within the
parameters of the Constitution aBdllotti, which require effective judicial bypass procedures in order to
have a constitutionally sound parental consent statute. The district court stated,

[i]t is clear to the Court, from the record now presented, that Judge Nixon's injunctidivetifec
blocked enforcement of the judicial bypass procedure contemplated by the Consent Act, and that
no such judicial bypass procedure existed at the time of Ashley Blackard's abortion. For this
reason, the Defendants cannot be charged with violating § 37-10-307 for failing to comply with
Tennessee's abortion judicial bypass procedure. . ..

(J.A. at 618.)

Plaintiffs contend that the district court erred in granting Defendants’ motioniébifn@h a prior order.
We disagree. The district court did not abuse its discretion in granting Defendants' motedief from a
prior order. The district court's finding that the Tennessee juvenile courts wersvéncacicert with the ADC
was not clearly erroneous. The district court properly found that the juvenile courts were bdumd by t
Memphis Planned Parenthoagunction. The district court also properly found that there was no judicial
bypass procedure in place at the time that Ashley Blackard received her abortion. Thegi¢chealirt's
conclusion that Defendants could not be liable under the Parental Consent Act in the absgudieiaf
bypass procedure was proper. Absent the judicial bypass procedure, the Parental Conealt Aat c
operate to require either Defendants or Ashley Blackard to obtain parental conseot Asioley Blackard's
abortion.See Bellot{i443 U.S. at 643.

The status of the judicial bypass procedure, i.e., whether it was enforceable, at tifeAsinley
Blackard's abortion, turns on the scope ofNtemphis Planned Parenthoagjunction. Contrary to what
Plaintiffs would have this Court conclude, if the Tennessee juvenile courts weire ttvettscope of the
injunction, the juvenile courts could not ignore the injunction and enforce the Parental ConsaritsAct
judicial bypass procedur@/olff Shoe Co. v. United Statds<ll F.3d 1116, 1122 (Fed. Cir. 1998) ("'[P]ersons
subject to an injunctive order issued by a court with jurisdiction are expected to obey teatutitit is
modified or reversed, even if they have proper grounds to object to the order.™) (GaiDErgylvania, Inc.

v. Consumers Union of the United States,, 445 U.S. 375, 386 (1980)) (alteration in original). The law is
clear that parties bound by an injunction are obligated to abide by that injunction when it istiewedfteif it

is later determined to be erroneous. We conclude that the Tennessee juvenile cewishivethe scope of
the Memphis Planned Parenthodgjunction and could not enforce the statute during the pendency of that
injunction.

Federal Rule of Civil Procedure 65(d) governs the scope of a preliminary injunction issueddénab f
court. It provides that an injunction,

is binding only upon the parties to the action, their officers, agents, servants, employees, and
attorneys, andpon those persons in active concert or participation with tvbim receive
actual notice of the order by personal service or otherwise.

Fed. R. Civ P. 65(d). Rule 65(d) "is derived from the common law doctrine that a decree ofdnjaotti
only binds the parties defendant but also those identified with them in interest, in 'prititshewn,
represented by them or subject to their conti®egal Knitwear Co. v. NLRB24 U.S. 9, 14 (1945). To
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determine whether a person is one who acts in concert or is identified in intehetftenehjoined party, the
court must look to the actual relationship between the person enjoined and the person thought to be bound
the injunction.d.

In the instant case, the district court examined the relationship between the gwvenisnd the ADC by
looking at the statutory relationship between the two. Tennessee Code Annotated § 16-3-803 governs the
powers and duties of the ADC. Section 16-3-803 provides in pertinent part:

(a) The administrative director of the courts shall work under the supervision anadicé¢he
chief justice and shall, as the chief administrative officer of the statesy@iieim, assist the chief
justice in the administration of the state court system to the end that litigatyooenexpedited
and the administration of justice improved.

(b) The administrative director of the courts shall serve as secretary to thal joduncil, shall
perform those duties enumerated in § 16-3-502, and shall attend to such other duties as may be
assigned by the supreme court or chief justice thereof. As secretary to the padioil, the
administrative director of the courts shall provide staff and secretarial stigpalitfunctions of

the judicial council.

* % %

(d) The administrative director of the courts shall, within budgetary limitations dertive

judges of the trial courts of record with minimum law libraries, the nature and exightobf

shall be determined in every instance by the administrative director on the basis oflheed. A
books furnished shall remain the property of the state, and shall be returned to the custody of the
administrative director by each judge upon the retirement or expiration of the offices dtit

such judge.

* % %

(N(1) The administrative director of the courts shall, within the limit of appatgutifunds,

prepare for the supreme court's approval an annual judicial education plan providing for the
orientation and continuing training and education of all elected or appointed judges of trial and
appellate courts of record of this state.

* % %

(g) The administrative director of the courts shall continuously survey and study the operation of
the state court system, the volume and condition of business in the courts of the stateoivhether
record or not, the procedures employed by those courts, and the quality and responsiveness of all
of the courts with regard to the needs of civil litigants and the needs of the crimiical just

system throughout the state. The administrative director of the courts shall also patsate

and staff support to the judicial council with regard to the responsibilities of thegjucbcincil

in the above areas.

(h) The administrative director of the courts shall establish criteria, developdures and
implement a Tennessee court information system (TnCIS). The system shall provide a
integrated case management and accounting software system addressing the statutory
responsibilities of the clerks of the general sessions, chancery, circuit, andgwaemis. . . .
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* % %

(i) For the purposes of monitoring the operation of the state court system, reducing unpecessar
delay, and assessing the responsiveness of the state court system to the needssovlitigas

of crime, and the citizens of the state, the administrative director of the dmaittsas/e the
responsibility for annually collecting, compiling, analyzing, and publishing caseload ssatisti
pertaining to the state court system. It is the responsibility of the administtageeor of the

courts to develop, define, update, and disseminate standard, uniform measures, definitions, and
criteria for collecting statistics pertaining to the state court systense®tandards and reporting
requirements shall be used for uniform statistical data collection in all obtines ¢hroughout

the state as established by the rules of the supreme court.

Tenn. Code. Ann. § 16-3-803.

After a review of the record, including affidavits from both parties regarding the iojunitte duties of
the ADC, and the statutory relationship between the ADC and the Tennessee courts, irtctudvenile
courts, the district court held that,

the Administrative Director of the Courts of Tennessee acts 'in active conpartioipation

with' the courts of the State of Tennessee, including the juvenile judges who were respansible
implementing the judicial bypass procedure under the Consent Act. . . . From this review of the
Administrative Director's duties, it is clear to the Court that the Admitiigtr®irector is in a

privity relationship with the courts of the State of Tennessee.

(J.A. at 616-17.)

We do not believe the district court's conclusion was clearly erroneous. The relatiotvsegntibe ADC
and the courts of Tennessee demonstrates that the Tennessee courts werd identérest with the ADC.
The ADC is responsible for the orientation and continued education of the judges of the statencbiar
the orderly operation of the court system. It naturally follows that the ADC would be rddpdosi
educating the state court judges on injunctions prohibiting the enforcement of potentially turtommesiti
statutes. And while the ADC does not have direct supervisory authority over the judges d@aétbeuwstsa, the
ADC is responsible for assisting the chief justice of the Supreme Court, who does leaatbodty, with
the administration of the state court system. Furthermore, the ADC is the "thimiistrative officer of the
state court system." Tenn. Code Ann. 8§ 16-3-803. Based on the duties of the ADC, it was not clearly
erroneous for the district court to conclude that the ADC and the state courts, includingeitile jcourts,
were in active concert and participation. In other words, the relationship between@hanéiDhe state
courts demonstrates that there was an identity of interests or privity between .tNéetconsider a contrary
conclusion to be misguided inasmuch as the judges of the court system have the actual powee @ enfor
statute, not the ADC, despite that he or she is the "chief administrative offiber sthte court system.” To
enjoin the ADC without having that injunction reach the judges of the various courts would be meaningle
where the purpose of the injunction is to prevent the enforcement of a potentially uncondtitdaioie

Plaintiffs argue that the district court's determination that the juvenile @genésn active concert with
the ADC was erroneous because the ADC did not have supervisory authority over the juveniléncourts
support of their contention, Plaintiffs submitted two affidavits. The affidavit ofulret ADC, Cornelia A.
Clark, stated that the ADC had no statutory or other authority to control the juvenile court Ridgesfs
also submitted the affidavit of a juvenile court judge, who stated that the ADC, actingdatbnet have
supervisory authority or control over juvenile court judges. As the district court concludediff®lai
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definition of "in active concert or participation” is overly narrow and does not comporthsitaw. It is not
necessary that the enjoined party control the third party in order for the third party to be bound by the
injunction. The third party is bound by an injunction if that party is identified with the named, enjortyed pa
in interest, in 'privity’ with it, represented byoit subject to its controRegal Knitwear324 U.S. at 14. In the
instant case, despite the fact that the ADC may not have supervisory authority or contitod gwegnile

court judges, the ADC is identified in interest and acts in concert or participatiotheistate court system
including the juvenile court judges. We therefore reject Plaintiffs' argument and coti@duti®e consent
provision of the Parental Consent Act could not be enforced constitutionally where the jogartifeidges
were enjoined from enforcing the judicial bypass procedure of the Act.

Furthermore, the district court properly concluded that there was in fact no judiciad pypaedure in
place at the time of Ashley Blackard's abortion even if it existed theoreticallypaper. Th&ellotti
principle that a state may not require parental consent before a minor may obtain an abtré absence
of an adequate judicial bypass procedure has been reaffirmed time and timelagaed Parenthood of
Southeastern Pa. v. Cas&p5 U.S. 833, 899 (1992) ("Our cases establish, and we reaffirm today, that a State
may require a minor seeking an abortion to obtain the consent of a parent or guardian, provided that there
an adequate judicial bypass procedure.”). A state statute requiring parental conseat pass
constitutional muster merely because a judicial bypass procedure exists in theory or.orpagequate
judicial bypass procedure must ensure that the issue of waiver of the parental cops@ment is
resolved, including appeals, in a sufficiently anonymous and expeditious fashion to provide areeffecti
opportunity for an abortion to be obtain@llanned Parenthood of Blue Ridge v. Camplds$ F.3d 707, 710
(4th Cir. 1997) (citindBellotti, 434 U.S. at 643-44).

In the instant case, there was uncontroverted evidence before the district courtffeatine mechanism
for a judicial bypass existed at the time of Ashley Blackard's abortion. Defendantisdlamiaffidavit
from the clerk of the juvenile court, who stated that,

... [d]uring the time that [thlemphis Planned Parenthofpicjunction was in force and effect,

and in compliance with this . . . injunction, the Juvenile Court of Memphis and Shelby County,
Tennessee did not implement or operate the judicial bypass procedure provided by the Tennessee
Parental Consent for Abortions by Minors Act.

3. To my knowledge, the Juvenile Court of Memphis and Shelby County Tennessee has not heard
any judicial bypass petitions since 1995.

4. As the Clerk of the Juvenile Court of Memphis, Shelby County, Tennessee, if a citizen had
attempted to file a petition for a judicial bypass of the Parental Consent for Abdnyidhisiors

Act under Tennessee Supreme Court Rule 24 in March 1998 or at any time when the injunction
was in effect, | would have accepted the petition for filing. However, as an officer afuhel

would have obeyed the above referenced injunctive Order of the United States Distri¢dbCour
the Middle District of Tennessee and therefore would not have acted upon the Rule 24 judicial
bypass petition, nor would the Juvenile Court have acted on the petition.

(J.A. at 422-23) (affidavit of C.R. "Bob" Martin, Court Clerk of the Juvenile Court of MemphiShelby
County, Tennessee). In addition, Defendants submitted the affidavit of a former jueenilpidge who was
an active judge at the time of Ashley Blackard's abortion; this affidavit provided that:

3. Among my responsibilities during my tenure as a judge was presiding over petitions filed by
minors seeking waiver of the requirement that they obtain a parent's consent for tennoinat
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pregnancy. The requirement that the minor obtain parental consent, and that she be able to
petition the juvenile court for a waiver of the consent requirement, was established by the
Parental Consent for Abortions by Minors Act, Tenn. Code Ann. 88 37-10-301 to -307. In
particular, the Act conferred upon minors who elected not to seek consent of a parent the right t
petition the juvenile court for relief. While on the bench, | presided over a number of bypass
hearings pursuant to this law during those periods when the Act was not enjoined.

4. During my time on the bench, | complied with the requirements of the law regarding the
Parental Consent for Abortions by Minors Act. On more than one occasion during my tenure, the
Act was enjoined by Judge Nixon of the United States District Court. When these injunctions
were in effect against the Act, it was my understanding that the juvenile court did ndidave t
legal authority to hear a minor's petitions for judicial waiver of the parental coesgiriement.

(J.A. at 535-36) (affidavit of Honorable Andrew J. Shookhoff).

There was also additional evidence which supported the district court's conclusionjtidititleoypass
procedure did not in fact exist at the time of Ashley Blackard's abortion. After thisr@eersed Judge
Nixon's order granting the injunction in tMemphis Planned Parentho@dse, on remand, the parties
entered into a joint temporary restraining order (the "joint TRO"). The joint TROnceatito enjoin the
enforcement of the Parental Consent Act until such time as the defendants enswead thatahe judicial
bypass procedure would be in compliance with the requirements of the Parental Conshatdedision of
this Court, and the Constitution. The joint TRO further provided that counsel for the defendadtsveood
the judges that the Parental Consent Act would not become effective until December 15, fi@®atsAf
submitted in support of the joint TRO provided that communication with various entitiesctknatige
implementing the Act including the juvenile court system and the Tennessee Depart@ieiidreh Services
indicated that the State of Tennessee was not prepared to implement the judicepbypaedure required
under the Act as of August of 1999. The affidavits showed that some county juvenile courtsheere eit
unaware of the judicial bypass procedure or did not currently have the means by which to implément i
other counties such as Shelby County (Memphis) where the juvenile courts stated thatehrepdyeto
implement the judicial bypass procedure, other essential constitutional elereemtacking, such as
established policy and procedures or training for the court advocates that were suppossdhe assors.

Though Plaintiffs failed to contest this evidence in the district court, they now contetidsti@durt
should not consider it. They argue that (1) the district court did not make a finding as to whetheatha
judicial bypass procedure in place at the time Ashley Blackard received her ab@jtibiat the
supplemental briefing order focused on the issue of whether the juvenile court judges amedrinvath
the ADC; and (3) Ashley Blackard never sought a judicial bypass. The first contentioplis satrue as
clearly indicated by references to the record above. The second and third contenticeleeaatrit is
irrelevant that the supplemental briefing order specifically requested briefilng 8mtactive concert" issue
inasmuch as Plaintiffs, if they thought the statements of the affidavits submitiefdrydants were false,
nevertheless could and should have presented evidence demonstrating the falsity. lyisretiant that
Ashley Blackard did not actually seek a judicial bypass because even if she had, the evidens&ates
that the bypass procedure would not have been available to her.

The evidence on the record is sufficient to support the district court's finding that éisame judicial
bypass procedure in place at the time that Ashley Blackard obtained her abortion. Althougltitide judi
bypass procedure existed on paper and in theory, there was no working mechanism by which Ashley
Blackard, or any other minor for that matter, could have obtained a waiver of the consent provisgthdur
relevant time period. Because there was no judicial bypass procedure, the consent pravisi®antal
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Consent Act cannot constitutionally be enforced against Defen&e#<Caseyp05 U.S. at 899. Therefore,
the district court properly concluded that Defendants could not be held liable under thd@téailteg to
obtain consent from Ashley Blackard's parents prior to performing her abortion.

Despite our belief that the law is clear regarding the outcome of this case, weevauieless address
the arguments raised by Plaintiffs as to why the preliminary injunction should not be imiddras the
court intended. Plaintiffs argue that the preliminary injunction, which prevented theesnémrcof the
judicial bypass procedure of the Parental Consent Act, should have no bearing on their casgué&tiegtar
(1) because they and Defendants were not parties Mahghis Planned Parenthodalvsuit, they could not
be bound by the injunction, nor could they be collaterally estopped from bringing their claims; (2iritte dis
court is not a state actor and therefore cannot declare a state statute unooastemd (3) even if the
injunction was binding on the courts of Tennessee, Defendants violated the statute antipeiricand
cannot now claim immunity from suit. To the extent that these arguments are credible, exress no
confidence in their credibility, they are misplaced and clearly demonstratddimiff@ misunderstand the
rationale of the district court's decision.

Plaintiffs first contend that because neither they nor Defendants were atttiel8iemphis Planned
Parenthoodsuit, they could not be bound by the injunction issued in that case. This argument clearly misses
the point. The district court's ruling did not hold that Plaintiffs or Defendants were ehmyjrike injunction.
We agree with Plaintiffs' argument that such a ruling would likely offend the principtegeqgirocessSee
United States Steel Corp. v. United Mine Workers of Bi® F.2d 1236, 1246 (5th Cir. 1975). However, no
such ruling was made by the district court in this case. The district court insteaudicietethat the courts of
the State of Tennessee were bound by the injunction and the effect of that injunction waly tin@ulli
judicial bypass procedure of the Parental Consent Act, a constitutionally necessaoyneonnof the Act.
While the court's ruling that the Act could not be enforced in the absence of the judicial bgpadsigr
resulted in the dismissal of Plaintiffs Michael and Sharon Blackard's clairmeniedid not conclude that
Plaintiffs themselves were specifically enjoined. Plaintiffs' argumeaheigfore misplaced.

Plaintiffs next argue that the district court's injunction could not render the P&ensaint Act
unconstitutional because Judge Nixon, the district court judiyeemphis Planned Parenthopodas not a
state actor. This argument is as equally flawed as the first inasmuch assergpra fundamental
misunderstanding of this case. Plaintiffs' argument suggests that a fedeclabsiti could never exercise
jurisdiction to enjoin the enforcement of a state law even if it determines tHatti& unconstitutional. This
logic, however, does not follow from the case law and the jurisdiction of the federal cassiset
injunctions and entertain federal questions, including constitutional queSemnfoud v. Hodg850 U.S.
485, 487 (1956) ("This Court has never held that a district court is without jurisdiction t@aiengeptayer
for an injunction restraining the enforcement of a state statute on grounds of alleged reptagtienc
Federal Constitution . . . . We hold that the District Court has jurisdiction of this dause."

The premise underlying Plaintiffs' argument is also erroneous. The requirementréhbetbiate action in
the context of constitutional violations refers to government action--state orlfeseogpposed to private
action.Dobyns v. E-Systems, In667 F.2d 1219, 1220 n.1 (5th Cir. 1982); Black's Law Dictionary 1407 (6th
ed. 1990) (state action refers to "term used in connection with claims under due pacsssict Civil
Rights Act for which a private citizen is seeking damages or redress becauseopeingmvernmental
intrusion into his life"). We therefore reject Plaintiffs' second contention.

Lastly, Plaintiffs' argument that even if the injunction was binding on the courts of Temaessthe
bypass procedure did not exist at the time of Ashley Blackard's abortion, Defendants \helatedlte at
their own peril and cannot now claim blanket immunity from suit is without merit. Plaiatgue that "the
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issuance of Judge Nixon's injunctiatbestacted as a temporary bar to plaintiffs bringing a cause of action,
but did not absolve the defendants of liability under the Act." Appellant's Br. at 42 (emphagjsad)or
Essentially, Plaintiffs are arguing that the parental consent provision of theduttl e enforced against
Defendants despite the fact that Ashley Blackard could not seek a judicial waivat pifovision. Such a

result, however, would unduly burden a minor's right to an abortion. If there is no judicial bypass procedure
in place, neither the minor nor her physician can legally be required to seek parental Saes€aise\605

U.S. at 899. As Defendants have noted, to allow this litigation to go forward would be tantamount to
fostering an unconstitutional regime.

To support their contention, Plaintiffs cite Justice Stevens' concurring opirkidigan v. MiteCorp., 457
U.S. 624, 647 (1982). However, tBdgarcase is distinguishable from the case at batdgar, Mite
brought a suit seeking to enjoin an lllinois law, after it had already violated the law, to axsedyiron by
the state of lllinois. In this case, however, Defendants' relied on a previously issuedoaceidhd
injunction. In addition, wheredsdgarinvolves business rights, this case involves the fundamental right of a
female minor to have an abortion. The district court effectively addressed this atguime order denying
Plaintiffs' motion for a new trial:

Apart from the fact that Justice Stevens [sic] views were not endorsed by aynodjibre
Court, his reasoning iBdgaris not controlling for two reasons. The first reasons [sic] is that the
lllinois statute made the underlying activity (engaging in corporate take-overs) nimatdif
but not impossible to perform without violating the statute. While the preliminary inppnets
in effect, individuals who desired to tender a take-over offer without risking violation of the
statute needed only to comply with the statute's requirements by registering with theiaigpropr
state entities, giving the required notice, etc.

In the casesub judice however, Judge Nixon's preliminary injunction made it not just
difficult, but impossible for some minors (including Ashley Blackard) to receive aberti
without violating the statute. As this Court previously found, the effect of Judge Nixon's Order
was to prevent the implementation of the Tennessee judicial bypass procedure. Yet, ¢n¢ Cons
Act required minors with unconsenting parents to obtain judicial consent prior to obtaining an
abortion. This consent was simply impossible to obtain due to the absence of a bypass procedure.
In such circumstances, minors with unconsenting parents were required to violateutbarsta
order to exercise their fundamental right to an abortion.

A second reason that tBdgarcase is not analogous is that reliance upon a declaratory
judgment action is not constitutionally sufficient recourse in the context of abortion ghhéori
an abortion is constitutionally protect&&eePlanned Parenthood of Southeastern Pennsylvania
v. Casey505 U.S. 833, 869 (1992). States may impose certain restrictions upon the right to an
abortion, but those restrictions may not impose an "undue burden” on a woman's right to receive
an abortionld. at 874. States may constitutionally require minors to obtain a parent's consent to
an abortion, but only if the state also provides a judicial bypass procedure by which the minor
may obtain judicial consent to an aborti@eeBellotti v. Baird 443 U.S. 622, 643 (1979). To be
constitutional, such a bypass procedure must "be completed with anonymity and sufficient
expedition to provide an effective opportunity for an abortion to be obtaiBedotti, 443 U.S.
at 644. It cannot be reasonably disputed that requiring a minor to file a declaratory judgment
action in federal court in order to obtain an abortion would not meet the constitutional
requirements of expediency or confidential@ge, e.gPlanned Parenthood of Southern
Arizona v. Lawall 180 F.3d 1022, 1027-30 (9th Cir. 1999) (holding that a bypass scheme which
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did not contain specific deadlines within which the court must rule on the consent reqoest is a
"undue burden” on the right to an abortion).

UndeBellotti, the constitutionality of Tennessee's parental consent requirement hinged upon
the actual implementation of a judicial bypass procedure. The mere theoreticabpro¥is
bypass procedure in an enjoined statute is not sufficient. Even though Judge Nixon's preliminary
injunction was ultimately overturned, the fact remains that his injunction had thealraffiect
of preventing the bypass procedure from becoming a reality during the time that the injunction
was in effect. Until such time as the judicial bypass procedure was actuallyniembés,
Tennessee could not constitutionally require minors to obtain parental consent to an abortion, and
could not impose civil liability upon persons who failed to comply with the Consent Act.

(J.A. at 685-86.) We therefore reject Plaintiffs’ contention that Defendants tiaibdotain the consent of
Ashley Blackard's parents at their own peril.

CONCLUSION

We conclude that the district court properly granted Defendants' motion for relief fnoon arder. The
district court did not commit clear error in determining that the Tennessee jusemits were in active
concert and participation with the ADC, a named Defendant iMdmphis Planned Parenthoedse, and
were therefore enjoined from enforcing the Parental Consent Act and its judiciat bypesdure. The
record also supports the district court's determination that no judicial bypass proonddate@xisted at the
time of Ashley Blackard's abortion. The district court therefore could not, consisteiedlotti and its
progeny, hold Defendants liable for failing to obtain the consent of Ashley Blackard's pair@nts her
abortion as required by the Parental Consent Act. AccordinglpR#&¢RM the district court's order
granting Defendants' motion for relief from a prior order and thus the final judgment ingéis ca

Footnotes

! Prior to signing two informed consent forms, Ashley Blackard was informed of the risks afitsbene
associated with her pregnancy and the abortion. She also viewed a videotape explaining the abortion
procedure and discussed the abortion procedure with her counselor.

2 When Ashley Blackard obtained the age of majority, she was added as a plaintiff in heghdwin ri

addition, Plaintiffs amended the complaint to add Defendant Manejwala, whose idextitiff®were not
aware of when the suit was initially filed, as a named defendant.
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