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Any witnesses in the roora that you see that we need to ask
to leave?

MS. SNYDER: No, thank you. ] indicated that Tamara is
going to be our agency representative and a witness.

HEARING OFFICER KEPKO: That's fine.

MS. BRANCH: No objection to that.

HEARING OFFICER KEPKO: Anything else?

Everybody's exchanged document lists and exchanged
documents, witness lists? No problems?

MS. BRANCH: Yes. No problems.

MS. PACIOREK: No problems. Thank you.

MS. SNYDER: Thank you.

HEARING OFFICER KEPKO: po 50U want {¢ make an epening
statement?

MS. SNYDER: 1 do,

Good morning again. This case is really simply a case about
a facility that wants to operate as an Ambulatory Surgical
Facility that doesn't meet the requirements for licensure, 1
think some background is important here with respect to what an
Ambulatery Surgical Facility is. And ASF is a free-standing
facility where outpatient surgery is routinely performed. A
facility like that that wants to operate in the State of Ohio
has to have a license. In order to have a license, the
Department of Health's rules require the facility has something
call a Written Transfer Agreement or have a variance of that
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we sit here today, nor has it yet received a variance.

That brings us to the second part of the hearing. The
second part of the hearing involves Lebanon Road's current
request for a variance from the director. That part of the
hearing is not held pursuant 119, and that is the result of a
6th Circuit decision that involves a clinic that Dr. Haskel!
owns, WMPC, Women's Medical Professional Center, ! believe is
what the acronym stands for, versus Baird. The cite for that is
438 F 3d, 595.

Unider that decision, the 6th Circuit held that we have to
have a hearing so that Dr, Haskell can provide evidence or
information in support of his request for a variance. But that
decision also made it very clear that the Hearing Examiner does
not have jurisdiction to make a recommendation regarding whether
the director should grant or deny the variance request. That is
in the sole discretion of the director. So really, in short,
this is Dr. Haskeil's opportunity to give the director further
information about the variance that they've requested.

The notice letters, and I'm going to talk about the two
notice fetters as well. But the notice letters both set forth
the director's concerns about granting the pending request for a
variance, Those are just that: Those are concerns. Those
aren't facts that the State has to prove, because, again, we're
not operating at this part of the hearing pursuant to 119,

What the State intends to do is call Dr. Haskell in its case
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requirement that is granted by the director of the Department of
Health.

To get a variance, the facility has to show that it meets
the requirements for a Writien Transfer Agreement in some
alternate way. Now, what's very important is that the director
has the sole discretion of whether to grant or deny a variance
of the Written Transfer Agreement.

{.ebanon Road Surgery Center has been licensed and operating
as an ASF since 2010. It applied in 2012 for renewal of that
license. It does not now, nor has it ever had a transfer
agreeroent. Rather, in 2010 and 2011, it received vanances from
the director of the Department of Health. It has asked for a
variance to meet the requirements for the 2012 application as
well.

It's important, as we go forward with the hearing, to
understand, kind of, the procedural posture of this case. This
is not a typical adjudication under 119. Rather, this case has
two distinct parts:

The first part is an adjudication under 119, and the sole
issue for the first part of the case is whether the facility
meets the requirements for licensure because it has either a
Written Transfer Agreement with the hospital or & variance of
that requirement from the director.

Now, the State doesn't anticipate that there will be a
dispute that the facility does not have a transfer agreement as
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on the 119 portion as to whether the facility has a transfer
agreement, whether this meets the requirements for licensure and
then continue its questioning for efficiency about the requested
variance and issues pertinent to the requested variance. But,
again, pursuant that court case, the Hearing Examiner does not
have jurisdiction to make any recommendations to the director or
make a decision regarding whether fo grant or deny that
variance.

The State will also call Tamara Malkoff to just explain
generally, the licensure process of ASF, and Shannon Richey to
explain, again, generally the process of a variance request.

Also here today is Roy Croy. Roy Croy, who for 30 vears has
been an invaluable member of the ODH team, has retired, but has
come back in case we have any questions for hir.

And as | mentioned earlier, and as we discussed in, at
least, one teleconference, there are two Notice for Opportunity
for Hearing letters in this case: One was issued in October of
2012, and another one was issued in November of 2012.

The first one was a proposal not to renew the 2012
application. Unfortunately, when processing that application,
human error struck. The button was pushed, a letter was
automatically generated by a computer. It went to Dr. Haskel
saying, "Your license has been granted." The Department of
Health quickly learned about that error, and we'll have some
testimonty about that today. I contacted Dr. Haskell and said
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that that was an error.

The second Notice of Opportunity was issued in November.
The second one has some language saying we don't want to waive
the fact the facility never did comply and never qualified for
the renewal; however, it called it a revocation.

Procedurally, no matter how we proceed today, it doesn't
really matter. The standard of review is the same fora
proposal not 1o renew or a proposal fo revoke. The evidence is
the same, The arguments will be the same, so it would be the
same way under either.

And, at the conclusion of the hearing, the State would
respectfuily request that the Hearing Examiner appropriately
find that the facility does not meet the requirement for
licensure because it does not currently have a Written Transfer
Agreement.

Thank you.

HEARING OFFICER KEPKO: Thank you.

Do vou want to make your opening now? I'l give you an
opportunity in your case-in-chief or you can waive,

MS. BRANCH: I'l make an opening now. I think that would
be helpful.

HEARING OFFICER KEPKO: Very good. Go ahead.

MS. BRANCH: Again, I'm Jennifer Branch, and I represent
Eebanon Road Surgery Center, Dr. Haskell and Valerie Haskell
here at this hearing.
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filed that renewal application a year ago. So i sounds lke
the department has guestions for Dr. Haskell, and today will be
the first titne we will learn of those.

The Lebanon Road Surgery Center is an ASF, and it performs
abortions. Ithink that is the real reason that we are here.
Dr. Haskelt and LRSC has not been able to get a Written Transfer
Agreement from any hospital in the Cincinnati area. Lebanen
Road is in Sharonville, Ohic. That's Hlamilton County, Ohio.
That's in the Cincinnati snburbs.

The hospitals in the Cincinnati area have all declined to
give a Written Transfer Agreement fo Dr. Haskell's previous
Cincinnati elinic, to his Dayton clinic, and now to his new
¢linic in Sharenville. Dr. Hassle has no control over any of
those hospitals issuing him a Written Transfer Agreement. In
fact, in his prior Cincinnati clinic, Women's Med Center on
Jefferson Avenue, in the Clifton neighborhood of Cincinnati, the
Jewish Hospital did issue a Written Transfer Agreement, but,
eventually, rescinded that Written Transfer Agreement; and,
since then, he's not been able to receive one in the Cincinnati
area.

Dr. Haskeli is a licensed medical doctor in Ohio and in
other states. He has been performing abortions and treating
women for over 30 years. He operates, currently, two clinics;
one in Cincinnati and one in Dayton. I'll only briefly say the
Dayton clinic also does not have a Written Transfer Agreement
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I think I should start with a description of what we thought
this hearing was about. [ understand now from hearing the
opening from the department that they are here for a different
hearing than [ thought I was here for,

T understood that we were here because [ filed the Notice of
Appeal for both the October proposed nonrenewal of the license
and a Notice of Appeal on the November proposed revocation of
the license. In both of those letters, the director invited
Dr. Haskell and Lebanon Road Surgery Center to come to the
hearing and provide evidence about the variance.

As far as we understand, and have been told by the
department, the variance that was granted in 2010, and then
modified and granted in 2011 is still in effect. It has never
been revoked, and it has never been rescinded, and Dr, Haskell
and LRSC have been operating under that variance for the last
{wo years.

The renewal of the license in question was filed with the
department timely last August, August 0f 2012, And that renewal
application was requesting the license to be renewed for the
same reason it has been renewed for every year prior, and that
the variance reguirements were being met because we provided all
the information that the department needed and had never
received notice from the department, untif this mormning, that
that variance was no longer in effect. And the department has
never asked Dr. Haskell for any additional information since we
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and also is operating under the variance. It's been approved
for a variance. There were years of litigation aver that. But
eventually, the department granted a variance. And the
application for renewal for Dayton has also been pending for
over a year. And, in fact, the renewal for 2013 has been
applied for last month and that's been pending, The depariment
has made no decision on the Dayton clinic. He still operates
that clinic every day under the variance that was granted to him
many years ago.

Abortions are legal in Ohio. Performing abortions has been
legal for more than 30 years. I understand it's a controversial
topic and it is a political issue. You will see that -- we will
put into evidence letters, e-mails, complaints from members of
the public, over 200 of them, asking the director of the
Department of Health to revoke Dr. Haskell's license and not
renew his variance, Actually, they're pretty specific requests.
240 -- 1 think 240 e-mails asking that the variance not be
renewed.

You'll hear a little bit of evidence about that. You'll
also kear from Dr. Haskell to explain what the variance has been
and how it's operated, and why we believe that it meets the
requirements of the Written Transfer Agreement,

Today, as we sit here, a Written Transfer Agreement is a
regulatory requirement, and it is a part of the Administrative
Code. It is not a statutory requirement. A few weeks from now,
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1 itwill become a stafutory requirement because the Legislature | 1 A. I'm employed with the Ohio Department of Health.
2 changed that with the Budget Bill int June. 2 (. What is your position with the Department of Health?
3 The director, if is my understanding of why we're here, the | 3 A. lam currently the chief of the Bureau of Information and
4 director has proposed to not review LRSC's license and fo revoke 4 Operational Support and the Division of Quality Assurance. And
5 the license that's already been granted because there'sno | 5  just for ease, Bureau of Information and Operational Support is
6 Written Transfer Apreement., We are all in agreementthat | 6  often referred to as BIOS, B-LO-S.
7 there's no Written Transfer Agreement, and there's no waythat | 7 Q. Thank you for that,
8 we will get one. 8 How long have you been the chief of BIOS?
8 The purpose of the variance is to provide an alternative | 9 A. Pve been the chief since May of this year.
10 method for an AFS to meet the rule if they can't meet it |10 Q. What was your position prior 1o that?
11 head-on. 11 A, Prior to that, from June 2012 untii May, I was the assistant
12 We would ask, at the end of the hearing, for a 12 chief of BIOS.
13 recommendation from you, this Hearing Officer, to the director |13 Q. How long have you been with the Department of Health
14 that the variance requirements in place at LRSC satisfy the |14  overall?
15 Written Transfer Agreement requirement and that the variance |15 A. Iworked for the Department of Health in two different time
16 procedures used at LRSC provide care - sufficient care tothe |16 frames.
17 patients who need to be transferred to a hospital, 17 Q. Okay.
18  And 11 say that, for the three years that LRSC has been |18 A, Most recently, from October 2000 until the present.
19 operating and the many patients they have treated, only one has |19  Previously, 1 worked with the Department of Health from 1989 to
20 ever needed to be transferred to o hospital. The department {20 1994,
21 ipvestigated that situation and found that Dr. Haskell and LRSC |21 Q. What did you do from 1989 to 19949
22 in were in compliance and that that patient was cared for 122 A, I'was an in-house attorney for the Department of Health. 1
23 properly. 23 represented, at that time, the -- it was referred as to the
24 Soat the end, I, unlike the department, we would ask fora |24  Bureau of Medical Services. Today it's referred to as the
25 recommendation on whether the variance is appropriate. |25  Division of Quality Assurance.
Page 18 Page 21
1 Thank you 1 Q. And from QOctober of 2000, until you became assistant chief
2 HEARING OFFICER KEPKO: Very good. Thankyou. | 2  in 2012 of BIOS, what was your position?
3 Ms. Snyder, do you want to call your first witness? And | 3 A. Iwas an attorney with the Ohio Department of Health
4 Tl justremind both parties, I can tell you've been very well | 4 representing the Division of Family and Commumity Health
5 prepared, and I know very little about this case. Illneedthe { 5  Services.
6 procedural end of it also, as well as the substance of law, So | 6 Q. What do your job duties include in your current position?
7 just keep that in mind as you present your testimony today. | 7 A. As chief of BIOS, I oversee and manage the functions of the
8 Do you want to call your first witness? 8 Bureau of Information and Operational Support and 39 employees
9  MS. PACIOREK: Wit that in mind, well call Tamara Malkoff | 9  in that bureau. The function of the bureau include finance
10 first 10  administratior, information and data management, and we also
11 (Witness sworn.) 11 have some licensing and certification administration
12  HEARING OFFICER KEPEO: stae your fall neme and spell yor | 12 responsibilities. So we process applications for facilities
13 lastname, please 13  that are required to have a license, and we process applications
14  THE WITNESS: My name is Tamara Malkoff. The lastname is |14  for facilities that apply for Medicare,
15 spelled M-A-L-K-O-F-F. 15 Q. Okay. And your bureau, you said, is within the Division of
16  HEARING OFFICER KEPKO: Very good. Go ahead. |16  Quality Assurance?
17 --- 17 A. Yes.
18 TAMARA MALKOFF, L8 Q. What is the Division of Quality Assurance responsible for?
19 being first duly sworn, as prescribed by law, was examined and {19 A, The Division of Quality Assurance is one of three divisions
20 testified as follows: 20 within the Department of Health, And within the Division of
21 PIRECT EXAMINATION 21 Quality Assurance, we have four bureaus. BIOS is one bureau.
22 BY MS. PACIOREK: 22 ‘We have two survey bureaus. One is a survey bureau of long-term
23 Q. Good morning, Tamara. 23 care facilities, nursing homes and residential care facilities.
24 A, Good morning. 24 The other survey bureau is the Burean of Community Health Care
25 Q. Can you tell us where you're employed? 25  Facilities and Services, otherwise referred as to the
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1 Non Long-term Care Survey Bureaw. 1 Written Transfer Agreement?
2 We also have 2 Bureau of Regulatory Compliance that makes | 2 A. Yes. Most facilities are required. There is one provision
3 recommendations on the types of enforcement action. The | 3 in our rule that says if the facility is a provider-based entity
4 Division of Quality Assurance has several functions, and as you | 4  of a hospital, then they do not need to have a formal agreement,
5 can guess, probably, from my testimony, primarily, the 5  they have to have a policy.
&  division's responsible for overseeing the licensing and Medicare & Q. Can youtell us what a Written Transfer Agreement is?
7 Medicaid certification compliance of heakh care facilitics and | 7 A. The Written Transfer Agreement is a written agreement that's
8 suppliers. Thatincludes pursing homes, residential care | 8  between the Ambulatory Surgical Facility and a hospital for the
9 facilities, and it includes health care facilities, which 9 transfer of patients from the facility to the hospital in the
10 Lebanon Road Surgery Center is a health care facilityasa |10  event of medical complications, emergency sttuations, or as
11 licensed surgical facility, and several other types of 11 other needs arise.
12 facilities. 12 Q. How often do facilities need to apply for renewal?
13 Q. Okay. Are Ambulatory Surgical Facilities then considered |13 A. Annually.
14 health care facilities? 14 HEARING OFFICER KEPKO: I'msorry. Tdidn't hear you
15 A. Yes. 15  THE WITNESS: Annually. F'm sorry.
16 Q. Whatrole does BIOS play in the licensure process? |16 BY MS. PACIOREK:
17 A. When an application comes in for licensure, BIOS will review {17 Q. And do they need to submit the transfer agreement annually
18 that application to determine is the application complete. We (18  with each renewal?
15 often will check the application to make sure, if it'san |19 A, Yes.
20 entity, that they are registered with the Secretary of State. {20 Q. Are transfer agreements processed by BIOS?
21 We check to make sure it's complete. If it is not complete, 121 A. Okay. The bureau -- we play a roll in reviewing the
22  then we generally send out a Request for Information, ora |22  transfer agreement. The way our process is set up, when the
23 letter that we refer to as an RFL, to the facility inan effort (|23 transfer agreement comes in, I have been reviewing them for
24  to obtain a complete application. And, then, once we determine |24  BIOS. We also have a staff member in our legal office review
25  we have a complete applications, then that is, formost |25  them, and we have a staff member in the Non Long-term Care
Page 23 Page 25
1 application, referred then fo the survey bureau, whether it's a 1 Survey Bureau review them. We review them at once so if there's
2 nursing home, bureau of long-term care, quality, or ifit'sa | 2  is a question, we can coordinate a response and send one request
3 non long-term care facility, it would go to the Bureau of | 3 out for information rather than have that broken up.
4 Non Long-term Care. 4 Q. If a facility, for some reason, can't obtain a Written
5 Q. Qkay. What is necessary for a complete application? | & Transfer Agreement, is there an alternate way that they can
& A. If we're talking about Ambulatory Surgical Facilities, there | 6  achieve licensure?
7  is either a paper application form or it can be submitted | 7 A. Yes. Qur rules provide a process for requesting a variance
8 electronically. It includes various information that's set | 8  to a requirement.
9  forth in our rule that's required for an application. The | 9 Q. And what exactly is a variance?
10 facility also needs to submit an application fee, They arealse |10 A. A variance is an alternative manner of meeting the intent of
11  required to submit 2 corrent Siate Fire Marshal's report showing |11 the requirement.
12 that the facility is in compliance with the fire code. 12 Q. Does a facility that has been granted a variance to the
13 If the facility is accredited by an accreditation 13 Written Transfer Agreement have to renew ils variance request
14 organization, they have to submit an award letter showing that |14  with its license every year?
15 they are aceredited. And if the facility is required to have 2 {25 A. Yes.
16 iransfer agrecment, we ask for the transfer agreement at the |16 Q. Is that a new requirement?
17 time of the renewal application. 17 A. It's my understanding that that was implemented in November
18 Q. And what happens if an application does not have all of the |18  of 2011.
19 required paperwork? ) 19 Q. And does BIOS process the variance requests?
20 A. For example, for an Ambulatory Surgical Facility, if it's |20 A. No. We if we obtain the variance request in lieu of a
21 prior to the end of the renewal month, and there's still time, |21 transfer agreement, then we will forward that to the survey
22 we atternpt to collect that information by notifying the facility |22  burean with the application.
23 and asking them for additional information. 23 Q. Who makes the decision about whether to grant a varjance?
24 (. When you're processing an application for an Ambulatory [24 A, Our rules provide that the director has the authority to
25  Surgical Facility, are those facilities required to havea |25  grant a variance.
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1 Q. Does anyone else have that authority? 1 A. Ide. Thisis a letier dated October 8th, 2012, that was

2 A. No. _ 2 submitted on behalf Lebanon Road Surgery Center requesting a

3 Q. Howmany Ambulatory Surgical Facilities docs ODH license? 3  variance.

4 A Earlier this week when I checked, we have 267 licensed | 4 Q. Has the director made a decision about this variance

5  Ambulatory Surgical Facilities. 5 request?

6 Q. Does that number fluctuate? 6 A. Not that I'm aware of.

7 A, Itcan fluctuate. Yes. 7 Q. Car you tum to what's been marked as State's Exhibit 22.

8 Q. About how much per year would you say it fluctuates? | 8 Do you recognize this document?

8 A. Ihave not really looked at that, but I would say fiveto | 9 A. Ido. This is a letter dated October 18th, 2012, and it is
10 maybe ten a year, 10 signed by Bridgette Smith, licensere administrator. This was a
11 Q. How many of those facilities have been unable to obtain |11  Jetfer that was sent out in error informing Dr. Haskel] that the
12  Written Transfer Agreements? 12 renewal application had been approved.

13 A, I'm aware of two. 13 Q. Did Lebanon Road meet the requirements of licensure when

14 Q. Do you know the names of those facilities? 14  this was sent out?

15 A, Lebanon Road Surgery Center, the facility we're here talking |15 A, They did not.

16 about, and Women's Med Center of Dayton. 16 HEARING OFFICER KEPKO: If I may ask a question,

17 Q. Are you familiar with Lebanon Road Surgery Center? |17 MS. PACIOREK: Sure.

18 A. Ifam. i8 HEARING OFFICER KEPKO: When a letter tike this goes ont

19 Q. And how are you familiar with them? 19 indicating that the licensure has been approved, does that

20 A. The renewal application for Lebanon Road Surgery Center came |20 include the variance?

21  in. Their renewal month was October 2012, 1participated in |21 THE WITNESS: This ietter does not make any decision of the

22  the review of that application. 22  varance, This letler is saying we're renewing your renewal —

23 Q. Is Lebanon Road an Ambulatory Surgical Facility? 23 approving your renewal application, but does not indicate one

24 A. Yes,itis. 24  way or the other whether the variance has been --

25 Q. So as an Ambulatory Surgical Facility, is it required to |25 HEARING OFFICER KEPKO: But if the director renews the
Page 27 Page 29

1 have a Written Transfer Agreement? 1 application, doesn't that, by implication, indicate that the

2 A, Yes,itis. 2 variance has been approved?

3 Q. When was Lebanon Road first licensed? 3 THE WITNESS: In this case, the director had not made that

4 A. It was first licensed in October 2010. 4 decision. It was a lower-level staff person, who, through our

5 Q. Do you know whether it had a transfer agreement atthat | 5  slectronic database, keyed in strokes that automatically sends

6 time? & the letter out.

7 A It did not. 7 HEARING OFFICER KEPKO: But let's assume the letter was

8 Q. Did they obtain a variance, then, in 20107 8 correct. Justin general, when a letter like this is sent out,

9 A Yes. 9 does it indicate also that the variance, if a variance request
10 Q. Can you tumn to Exhibit 2. Do you recognize this document? |10  has been made, is approved also?

11 A. Yes. Thisis the renewal application that was submitted in |11 THE WITNESS: For a letier to be sent saying we're approving
12 October 2012. 12  the application, that would imply that there's either a transfer
13 Q. Sothis is its most recent renewal application? 13 agreement or a variance.

14 A. Yes. 14 HEARING OFFICER KEPKO: Olay. Go ahead, Counsel 'm
15 Q. Did Lebanon Road submit a transfer agreement with this {15  sorry.

16 application? i6 BY MS. PACIOREK:

17 A. They did not. 17 Q. Ithink, maybe to clarify some things, we need to address
18 Q. Did it submit a transfer agreement at any time after the |18  how things used to work versus how things work now.
19 filing of the initial renewal application? 19 A, Okay.

20 A. No. 20 Q. Prior to 2012, did the department process the transfer
21 Q. Did they submit a variance request? 21  agreement or the variance at the time of the initial application
22 A. Yes. 22 renewal?

23 Q. Can you turn to what's been marked as State's Exhibit 3. |23 A. Prior to August 2012, the transfer agreement was not
24 A. Okay. 24 considered at the time of renewal.

25 Q. Do you recognize this document? 25 Q. And so if a facility did not submit a Written Transfer
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1 . Agreement with its application, but had all of the other | 1 A. Imay have seen something. 1 don't recall.
2  information at that time, would the facility be licensed? | 2 Q. Okay. And I'm just curious. Was my filing the Notice of
3 A. Yes. It was more of an automatic paper review process prior | 3 Appeal on the e-mail, which basically undid the renewal, was
4 to August 2012, At that time, transfer agreements were not 4 that ever processed and brought to hearing, like we are here
5  submitted with the renewal application with all of the other | 5  foday?
& paperwork, and if we had a complete application, thenthe | 6 A. Not that I'm aware of.
7  license renewal was approved. 7 Q. After | filed that Notice of Appeal, the director drafied a
8 Q. And then, once it was approved, when was the transfer | 8 Notice of Proposed Revocation of this renewal; is that right?
9 agreement reviewed? 9 A. Iknow that a letter went out in November.
10 A. For Ambulatory Surgical Facilities thet are leensed only, |10 Q. Okay. And the November letter, if you need to look at it,
11 we do on-site visits prior to the renewal application. The |11 that's Exhibit 1 in the book that's in front of you.
12  wansfer agreement would be reviewed by surveyors at the on-site {12 A. Yes.
13 visit prior to August. 13 Q. That's the one that's proposing to revoke the license, |
14 Q. Okay, Now, you said in August of -- October of 2012, things {14  think that's the one where -- maybe we're proceeding under both
15 changed at the department? 15  because I've filed so many Notices of Appeal.
16 A. In August 2012, mid August to late August, we began |16 But this letter proposed to revoke the license; right?
17 requesting the renewal — with the renewal application, acopy [17 A, Yes.
18  of the transfer agreement. 18 Q. And, then, the October letter, which is also in Exhibit 1,
19 Q. Why was that change made? 19 that's going to be at page 7, that's the letter from the
20 A. That change was made because when we reviewed our ales |20 department proposing to refuse to renew the license; right?
21 under the Administrative Code, we came to the conclusion that, (2% A. Yes.
22  ifyou look at rule - I believe it's under Rule 3701-83-04, the |22 Q. And that letter was sent immediately after that e-mail to
23 renewal application should inelude any other agreements thatare | 23 Dr. Haskell saying he had been renewed?
24  required by the chapter. So 10 be in compliance with thatrule, |24 A. Right.
25 we began asking for the transfer agreement at the time of |25 Q. So the sequence of events were, October 18th, 2012, he gets
Page 31 Page 33
1 renewal. 1 the e-mail saying here's your license, you've been renewed, and
2 Q. Going back to Exhibit 22, you said this was an errorthat | 2 he also gets a letter from the department; right? He didn't
3 was made by a licensure specialist just keying in the wrong - | 3 just get the e-mail.
4 A. Keystroke. 4 A. The letter was attached to the e-mail.
5 Q. Okay. Did you inform Dr. Haskell of the error? 5 Q. Okay. And the letter was signed by Bridgette Smith?
& A. Yes. The same day when we — actually, I'm the person who 6 A. Yes.
7 noticed that the letter had been sent out. I talked with 7 Q. That's the standard letter he would have gotten in prior
8 Bridgette Smith and asked her if she was aware it had been sent | 8  years?
9 out, and she was not. At that time, we sent an e-mailto | 9 A. Right
10 Dr. Haskell informing him that this was sent in error and that {10 Q. He got that on the 18th. Also on the I8th, he got the
11 the renewal application was still under review. 11 e-mail rescinding all that from Bridgette Smith?
12 . Can you turn to what's been marked as State’s Exhibit 23. 112 A. Yes,
13 A. Yes. 13 . And then, the next day, the 19th, the director issued this
14 (). Isthis the e-mail that the department sent to Dr. Haskell |14  proposed refusal to renew the license; right?
15 informing him of the error? 15 A. Yes.
16 A. Yes. Underneath the line that's across the page, that's the |16 Q. But the license had been renewed the day before; right?
17 e-mail that went out from Bridgetie Smith to P)r. Haskell. |17 A. Ithink that's the question -- one of the questions is the
18 MS. PACIOREK: We have nothing further right now. |18 letter went out saying the renewal application had been
19 HEARING OFFICER KEPKO: Cross-examination. |19 approved, and we sent an e-mail saying it had not been approved,
20 MS. BRANCH: Yes, thank you. 20  itwas in error. It's stifl pending.
21 e 21 Q. So we appealed this letter; right?
22 CROSS-EXAMINATION 22 A. Yes.
23 BY MS. BRANCH: 23 . And, then, when the November lefter came out, page of 1 of
24 Q. Are you aware that | appealed this e-mail? I filed a Notice |24  Exhibit 1, we appealed that one as well?
25 of Appeal on the e-mail. 25 A. Yes.
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1 Q. Justto set the record that we're here at this hearing, I | 1 get into the mind of the director. Ithink you can question her

2 believe, under both of those letters. Although, they bothdo | 2 about the letter, which you're doing, but I'm not sure the

3 two different technical things: Refuse to renew and revoke, the | 3 intent of the director is within her knowledge.

4 reasons for it are both the same; right? 4 BY MS.BRANCH: .

5 A. Correct. 5 Q. After reading these two sentences in these two letters, if

&6 . And it's in these letters that the director has pretty much | 6  you were the recipient of these letters, would you believe you

7 said that, because LRSC docs not have a Written Transfer | 7 could bring evidence of the variance for consideration by the

8  Agreement, they don't get a license; right? 8 department af the hearing?

9 A. Yes. 9 A, Yes.

10 Q. That's been true since -- I mean, LRSC hasn't ever hada |10 Q. And that the purpose of the hearing is for the Hearing
11  Written Transfer Agreement? 11 Officer io make recommendations to the director; is that right?
12 A. That's my understanding. 12 A. It's my understanding that the Hearing Officer is to make a
13 Q. And also, I just wanted to ask about the offer in this |13  recommendation on the proposal to revoke or the proposal to not
14 proposed revocation letter, Exhibit 1, page 3. Fil ask youto (14 review. ,
15 look at the first full paragraph on page 3, that starts, "You [15 Q. Okay. Does the Hearing Officer also have the ability to
16 1may request a hearing before me." Do you see that? 16 consider and make a recommendation on the variance?
17 A. Yes. : 17 A. 1don't feet I'm qualified to auswer that question.
18 Q. Inthe second sentence, it says, "At any such hearing, |18 Q. Who would be?
19  evidence regarding the variance may also be presented for 119 A, To me, it appears to be more of a legal question.
20 consideration.” Did I read that correctly? 20 Q. And would the director know what his ntent was?
21 A. Yes, you did. 23 A. I'would think the director would know what his intent is.
22 Q. And did the director mvite Lebanon Road Surgery Center to |22 Q. Okay. So maybe I need to ask the director thai?
23 do the same thing in the October Proposed Refusal to Renew, |23 A. Is that a question?
24  which would be same exhibit, and it would be at the bottom of |24 Q. Yes. If you asked the director that question.
25 page §7 25 A. Iden't think I can answer that.

Page 35 Page 37

1 A, Yes. 1 Q. Have you had any conversations with the director about this

2 Q. Final paragraph, again, starting with, "You may request a 2 hearing?

3 hearing.” Second sentence, "At any such hearing, evidence | 3 A. 1havenot.

4  reparding the evidence may also be presented for consideration.” | 4 Q. If you could turn to Exhibit 18 in this same book. I'm

5 Did ] read that correctly? 5 sorry. Wrong one. Exhibit 20 in the same book.

6 A. Yes, you did. 6 This is a July 27, 2012, letter from Rebeccea, is it Maust?

7 Q. Was that the director's intent to give Lebanon Road Surgery | 7 I've never heard it, so T guess I've never pronounced it

8 Center the opportunity to bring the evidence ~- 8 correctly myself.

g MS. PACIOREK: Objection. 9 This is a July 27th, 2012, letter from Rebecca Maust to
10 HEARING OFFICER KEPKO: Pardon. Holdonzminute. I |10 Dr. Haskell and Lebanon Road Surgery Center; is that right?
11 thought I heard an objection, 11 A. Yes. I'm not familiar with this letter personally. T've
12 MS. BRANCH: I didn't get question out. 12 seenit. It'saletter dated July 27th, 2012, to Dr. Haskell,
13 HEARING OFFICER KEPKO: Let me hear what's -- [13  and it's signed by Rebecea Manst.

14 MS. PACIOREK: Go ahead. I'm sorry. 14 Q. And this would be the month before the renewal of the
is5 HEARING OFFICER KEPKO: There's no objection? 115  license; is that right?

16 MS. SNYDER: We need to hear the full question. 16 A. [believe the license renewal month is October.

17 HEARING OFFICER KEPKO: 6o ahead and ask your quession. | 17 Q. Oh, that's right, for Lebanon Road Surgery Center it's
18 BY MS. BRANCH: 18 October. You're correct.

19 Q. And it was the director's intent to give Lebanon Road |19 So this is the month before that change was made that you
20 Surgery Center the opportunity to present evidence of the |20  talked about during your direct in August of 20129

21 request for a various at the hearing? 21 A. Yes. This was the month before we started requesting
22 MS. PACIOREK: Objection. She can’t testify tothe |22  transfer agreements with the renewal application.

23 director's intent, 23 Q. Allright. Ijust want to ask vou about a sentence in her
24 HEARING OFFICER KEPKO: She just asked if the director's |24 letter at the top of page 2. The beginning of the sentence is,
25 intent was — [ would agree. Ithink that this witness can't |25  "Therefore, we remind you that your variance continues at the
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1 director’s discretion.” Do you see that? 1 transfer agreement or the Request for Variance?

2 A, Ido. 2 Q. Either one.

3 Q. Do you know, sitting here today, if the director has ever | 3 A, The letier that we sent out talked about the requirement o

4 rescinded the variance that was pranted for LRSC in 20117 | 4 have the transfer agreement submitied with the renewal

5 A. lam not aware. 5 application. Idon't believe there was any mention of a

6 Q. Do you know if the director has revoked the variance that | 6  variance in that letter,

7 was granted in 20117 7 Q. Was there anything in writing to -- let me back up, Maybe I

8 A. I'mnotaware. 8 don't understand your change in August of 2012.

9 Q. The change that was made in August that you testifiedto | 9 Was the change just to ASFs Written Transfer Agreements,
10 that, now, a Written Transfer Agreement would need to be |10  submit your Written Transfer Agreements?

11 presented with the renewal. 11 A. No.
12 A, Yes. 12 Q. bidit also require Dr. Haskell, since he's the only one
13 Q. Was that change in writing? Is that a rule changeora |13  with the variance, to also submit a new Request for Variance?
14 regulation change? 14 A. It did not address the variance.
15 A. It was not arule change. We interpreted the rules to |15 Q. So there was no change, then, in the process that, let's
16 require it. 16 say, was in effect the year before, in 2011, for Dr. Haskell?
17 Q. And when you made that interpretation, how did you inform |17 A. If you're referring to the variance, it's my understanding
18 the ASFs of that rule change? 18  that there was, in November 2011, a written protocol that was
19 A. We began requesting the transfer agreement, if it wasn't |19 sent to all licensed Ambulatory Surgical Facilities that
20  sent in with Request for Information letiers. We alsosenta |20  addressed the protocol for variances and when they expired.
21 letter in October 2012 to all licensed Ambulatory Surgical {21 Q. Okay. And we'll get to that in a second. Other than that
22 Facilities telling them. It also went {0 -- there was a letter |22 October -- | think the letter was sent in November. No. The
23 that went to health care facilities that are required to havean 123 protocol was changed in November 2011, and the letter was sent
24 agreement. So it went to licensed Ambulatory Surgical |24  in December of 20117
25 Facilities, licensed dialysis centers, and licensed birthing 25 A. Yes.
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1 centers, that, at the time of renewal, if they are requiredto | 3 Q. Other than that November 2011 protocol change, was there

2 have a fransfer agreement of some kind depending on therule, | 2  anything else in writing given to LRSC, or Dr. Haskell, that

3 that they would have to submit that with the renewal 3 would alert him to the fact that when he renews from row on his

4  application. 4  ASF license, he also needs to renew his variance request?

5 Q. And that was October 20127 5 A. Tcan only speak to -- I'm not aware of anything that came

& A, Yes. 6 out of BIOS.

7 Q. The same month that this facility needed to renew its | 7 Q. Are you aware -- 50 out of BIOS, nothing came out?

8 license? 8 A. Notthat1 can recall.

9 A. Same month. 9 Q. How about the whole department? Are you aware of that?
10 Q. Do you have a copy of that letter? 10 A. Ican'tsay. The survey bureau, oftentimes, will have
11 A. Idon't have a copy with me. We generated a letter and did |11 communication with our licensed facilities, so I don't know if-
12  amail merge, so they were sent out, and it automatically |12  there was communication between the survey bureau and
13 inserted the address to all licensed facilities. 13  Dr. Haskell, but Tm not eware of anything coming out of BIOS.
14 €. Do you have a copy that was sent to Dr. Haskell or LRSC? |14 Q. And is Rebecca Maust from the survey bureau?

15 A. Idon't have it with me. 15 A. No. She's the division chief. She's over all of the
16 Q. Sothe change was made mid August of 20127 16 bureaus.

17 A. Yes. 17 (. She would be able to answer questions about that survey
18 Q. Atthat time, Dr. Haskell and LRSC were not notified of that 118  bureau?

19 change at all; right? 19 A. Sheshould. Idon't know what she can answer, but she is
20 A. 1don't know for sure whether or not they received a Request |20  responsible for the Division of Quality Assurance.

21 for Information. I don't know. 21 Q. It's under her?

22 (). Ifthey did oot receive a Request for Informatior, then they |22 A. It is under her.

23 would not have been notified that the variance needed to be |23 Q. That is helpful.

24 resubmitted for 2012; is that right? 24 If you could turn to the other book, this is the LRSC
25 A. I'mconfused by your question. Are we talking about the [25  Exhibit Book, Exhibit A, and along with Exhibit A is going to be
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1 Exhibit B, Exhibit B is the Operation Procedure Variance | 1 of a variance currently that they needed to do anything about
2 Request Processing Ambulatory Surgical Facility Transfer | 2 their current variance for the Written Transfer Agreement rule?
3 Agreement Requirement. Is that the appropriate title of that | 3 A. [ don't see anything.
4 procedurs? 4 Q. So if T understand your testimony, then, somewhere after
5 A. Yes. 5 this December 11 letter was sent out with the new protocol
6 Q. My shorthand for that has been the variance protocol; is | 6  internally at ODI, the process changed where a variance would
7 that fair? 7 need to be requested every time a renewal was requested; is that
B8 A, That will work for me, 8 right?
9 . Okay. So this variance protocel was drafted by ODH i | 8 A. Yes. That's how I read the variance protocol.
10 November of 2011; is that right? 10 Q. Andhow was that decision communicated to Pr. Haskell or
11 A. Correct. 11 LRSC?
12 HEARING OFFICER KEPKQ: voure refeming o Bibie 3now? | 12 A I don't have knowledge of that.
13 MS. BRANCH: Yes. I'm focusing on Exhibit B, 13 Q. Do you know if it ever was?
14 BY MS.BRANCH: 14 A. Idon't have knowledge of whether it was,
15 Q. This exhibit was not done through regilar administrative |15 Q. Are you familiar with House Rule 59, the Budget Rill?
16 rule making; is that right? 16 A. A little bit,
17 A. It was not adopted as a rule. 17 Q. Does that make changes in the variance for a Written
18 Q. Okay. H's an internal procedure at the department? |18  Transfer Agreement?
19 A. Correct. 19 A. Idon't remember the exact details, but it does put the
20 Q. Butyou wanted the ASFs for whom this would apply toknew |20 requirement for a fransfer agreement and variance request in
21 about it; right? 21  stafute.
22 A. That's my understanding. This predated me comingtothe |22 Q. And if this isn't a fair question for you, just tell me.
23 Division of Quality Assurance, but that's my undersitanding. |23 A. Okay.
24 Q. Dr. Haskell is the only one for whom this would apply at the |24 Q. Is it Fair to summarize that all of your internal protocols
28  time? 25  in Exhibit B have been codified now into statute?
Page 43 Page 45
1 A. Ibelieve so. 1 A. Ibelieve it's very -- [ don't know if it's exact word for
2 Q. His two clinics: Dayton and Cincinnati? 2 word, but if's very close.
3 A. [ believe so. 3 Q. And those changes take place at the end of this month?
4 (). Let's go back to the cover letter then, and that's Exhibit . 4 A, That's my understanding, yes.
5 A. That's the letter explaining to the ASFs withan ODH | 5 Q. And has the department issued any new rules or internal
€& variance the new procedure for reviewing variance requests; is | 6  procedures or protocols to help you comply with House Bill 597
7 that right? 7 A. No, we have not adopted any rules at this time.
8 A. Yes. It's my understanding that this is a letter that was | 8 Q. Have you proposed any or drafted any?
9  sent out to all licensed surgica! facilities with the variance. | 9 A. Not that P'm aware of.
10 Variance protocol. 10 Q. Has the department alerted the ASFs in any way how they need
11 Q. Inthe second paragraph, it says, "Please take amomentto {11  to comply with House Bill 597
12 review the attached internal review process at the Bureau of |12 A, | don't know if the department has. I'm not aware.
13 Community Healthcare Facilities and Services within the Division |13 Q. Who would know that, if there was?
14 of Quality Assurance. We'll use this operational procedure for 114 A. There could be notification by various different meetings,
15 certain variances requested in the future"; is that right? |15  We have provider meetings where associations come to meet,
16 A. Yes. 16 Q. Who from the departrment would know the answer to that
17 Q. Would #t be fair for the recipient of this letter to expect |17 question? I'm looking for a witness.
18 that, if he were to request a variance in the future, this 118 A. Communication comes out of our legal office. Tt could come
19 protocol would need to be followed? 19 out from various areas of our department.
20 A. Yes. 20 Q. You said in your testimony that the director is the only
21 Q. Is there anything in this cover letter that alerts the ASF |21 person of authority to grant a variance?
22 that currently has a variance that they need to follow the [22 AL Yes.
23 protocol in December of 20117 23 Q. Do you know whether the variance is currently under review
24  A. 1don't see anything. 24 by the director for Lebanon Road Surgery Center?
25 Q. Isthere anything in this letter that alerts the recipients |25 A. My understanding is that the variance request that was
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1 submitted in October with the renewal application ispending, | 1  was in April of 2012.
2 . And do you have any input into that decision? 2 A. Ido know that they had on-site visits, yes.
3 A Idonot 3 Q. All of those visits found that they were in compliance with
4 Q. And has anybody asked you -- it's a Request for 4  the regulations?
5 Information -- to send out any RFIs to Dr. Haskeli or Lebanon | 5 A. That's my recollection. Yes,
6 Road Surgery Center? 6 ). Would a new survey be needed, then, in October or would the
7 A. Not in the - through our renewal process, no. 7 last one done in April be sufficient?
B . So nothing in the last year that you've needed to send out a 8 A, That's really a decision that's made by the Non Long-term
g RIF? 8  Care Survey Bureau.
10 A. @havenot. Correct. 10 Q. Is that something Rebecca Maust would know?
11 Q. Do you know what's holding up that variance? 11 A. She may know that.
12 A. Idonot 12 Q. Andthe other rules for an Ambulatory Surgery Center cover
13 MS. PACIOREK: Objection. 13 everything from patient care to credentialing of doctors to
14 BY MS. BRANCH: 14 policies and procedures to equipment?
15 Q. Do you know anything about the Dayton license for the |15 A. Yes.
16 Women's Med Center, which Dr. Haskell also works at? |16 Q. All kind of things are covered under all the other rales?
17 A, Iknow that the renewal application is pending. 17 A. Yes. '
18 Q. Okay. And that one's been pending for over ayear? |18 Q. And those are to ensure that the patients are cared for and
18 A. I believe so, yes. 19 get appropriate medical care while they're in the facility?
20 Q. And they submitted a new one for 2013; is that right? |20 A. Yes.
21 A. Yes. 21 Q. That's the purpose of having those rules; right?
22 Q. And that's also pending? 22 A. Yes.
23 A. Yes. 23 Q. And making sure the ASF is in compliance with those rules?
24 Q. And do you know whether that variance has ever been {24 A. Yes,
25  rescinded or revoked for the Dayton clinic? 25 Q. Are you aware of the reasons that the director gave in his
Page 47 Page 49
1 A. Idon'tknow. 1 Proposed Revocation and Proposed Nonrenewal letters?
2 Q. And do you know if that's also pending by the director? . 2 A. I'm only aware from reading the letter,
3 [t's pending for the director's decision on that one as well? | 3 Q. He had some concerns zbout information that he felt hadn't
4 A. Yes. 4 been provided in a timely manner to the department?
5 (. Have you been asked to send out any Requests for Information | 5 A. That's what the letter seems to say. Yes.
6 on that one in the last year? 6 Q. Are you aware of any of the details of those issues?
7 A. No. 7 A. Only from what I've read in the letter.
8 Q. The renewal application that Dr. Haskell did submit for LRSC 8 (. Have vou had any communication with the governor's office
9 in October of 2012, did that application meet all of the ASC | 9  about Dr. Haskell or Lebanon Road Surgery Center?
10 regulations and requirements other than the one for the Written |10 A, I have not.
13 Transfer Agreement? 11 Q. Are you aware that the Department of Health communicates
12 A. I'd have to look for sure, but that's what I recall is that {12  with the governor's office about the licensure for Dr. Haskell's
13 they don't have a transfer agreement, and that was the {13 two clinics?
14 only piece of the information that did not make the application {14 A. I'm aware that there is communication with the governer's
15 complete. I guess, it was forwarded then to the Non Long-term |15  office. My experience in the Office of the General Counsel is
16 Care Survey Group. 16 it's very common and very frequent for the department to
17 Q. Ifthere had been a Written Transfer Agreement, the |17 communicate with the governor on any high-profile cases, and we
18 application would have been approved? 18 are -- so I'm aware that there's been communication; I don't
19 A, If there had been a transfer agreement? 19 know what that communication is.
20 Q. Correct. 20 Q. Let me see if you're on this e-mail. Were you aware that
21 A. Ican'tsay that because there's another step in the 21  the Department of Health received any complaints by e-mail from
22 process. The application gets forwarded to the Non Long-term |22 the public about Dr. Haskell's variance at Lebanon Road Surgery
23  Care Survey Group for an on-site visit. 23 Center?
24 (). Were you aware that the Lebanon Road Surgery Center had had | 24 A. Thaven't scen any, but I've heard there were e-muails that
25  several on-site visits in the calendar year 20127 The lastone |25  ecame in.
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1 Q. Okay. Oune of the summaries of all of those e-mails was from | 1 Q. "Weneed to get the okay from legal before we renew." That
2 aRobert Jennings. Do you know who he is? 2 was for the Dayton center?
3 A. Yes. 3 A. Yes
4 Q. He's with the department's press -- 4 Q. Do you know what legal was doing with 7
5 A. Yes. Head of our Public Affairs Office. 5 A. Because we would hear from legal oftentimes whether or not
8 Q. Itlooks hke he tallied up 240 e-mails related to 6  the variance request had been approved or denied, so that was
7 Dr. Haskell's variance, 7 just -- we don't go forward with either approving or sending it
8 MS. SNYDER: Are you looking at a specific document? | 8  over to the enforcement bureau without knowing whether the
9 BY MS. BRANCH: 9  director had granted a variance.
10 Q. I'm looking atf the - you're welcome to look at thisto see |18 Q. Legal was your -- the way of knowing what the director
11 whether you were on ii, and | notice you weren't. Ht's Exhibit {11 decided?
12 CCin our book, and it's page 2. 12 A. That's a lot of times our communication goes through our
i3 He just makes reference to 240 e-mails to the director of |13 Jegal office. Yes.
14  Heaith's public e-mail account from citizens who would ke ODH {14 Q. And that was true, also, I guess, for the Cincinnati center;
15 o rescind a variance issued to Dr. Haskell. 15 that you're waiting for fusther notice from the legal department
16 A. Yes. 16  on the variance?
17 Q. And you're aware of that public communication to the [17 A. Yes.
18 department? 18 Q. And from the director?
18 A. P'm aware that e-mails came in. Idid not see any ofthe {19 A. Yes.
20  specific e-mails, 20 Q. You mentioned Rule 3701-83-04,
21 Q. There's mentioned in another e-mail about Dr. Haskell's |21 A, I believe that was the correct rule.
22  clinics being red flagged. Are you familiar with that 22 Q. I'm not going to hold you to it.
23 term? This would be in the next page, page 3. 23 A. Thank you.
24 A. Under Exhibit CC? 24 (). Buf you went back and looked at the regulations for an ASF
25 Q. Letme see if | can find the one that uses that word. |25  to submit the renewal application?
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1 A. No. 1 A. Yes.
2 Q. Iguess it didn't use that phrase there. Tthink it mustbe | 2 Q. And you did that when you came in as the assistant director?
3 adifferent e-mail. 3 A Yes
4 Were you aware that the legal department at ODH had anything | 4 Q. Isaw a bunch of e-mails about that  If T don't summarize
5  to do with the variance requests? 5 correctly, just go ahead and correct me. ‘When you came in and
& A. It's our policy, when the information is submitted tothe | 6 noticed that, you started to make some changes on how those
7 director, it goes through our legal office. 7 processes would be done?
g HEARING OFFICER KEPRO: The variance request goes through 8 A. Not me alone. I called in other people in the division and
9 the legal department? 9  we discussed the language of the rule and our process; and we
10 THE WITNESS: Just about everything that goes tothe |10  were in agreement that we should request the transfer agreements
11  director for signature is routed through our legal office first. 111 along with the renewal application.
12 HEARING OFFICER KEPKOQ: soafter it's gone thraugh areview | 12 Q. Was it your understanding that that regulation required the
13 process within your bureau, it then is sentto fegal; isthat |13 Written Transfer Agreement to be submitied with each
14 comrect? 14 application?
15 THE WITNESS: It goes from my bureau to the survey bureaw. 115 A, I believe the rule -- and don't hold me to it. I'm
16 From there, oftentimes, the procedure I'm talking ahout, in |16 paraphrasing, 1believe the rule lists different documents that
17 general, will go through the division chied, through legal to |17  need to be submitted with the renewal application, and it says,
18 the director's office. 18 "Any other agreements that are required by the chapter." And
12 BY MS. BRANCH: 19  since the transfer agreement is required under our rules, we
20 Q. Onpage 4, I think you're on this e-mail. This is an e-mail |20  felt that it needed to be submitted with the renewal
21 about the Dayton center. 21  application.
22 A. I'msomry. On page 4 of the same exhibit? 22 Q. Were those agreemients that had changed since the last time,
23 Q. Yezh. You know, I numbered these pages on the bottom {23 or just any agreement?
24 lefi-hand corner. There are lots of numbers on these pages. |24 A, With every renewal application, we are asking for the
25 A. Ididn't see that. 25 transfer agreement. We believe that's what the rule requires.
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1. Q. Has there been any clarification of 3701-83 tomake ita | 1  this has been the practice of the department since these letters
2 formal rule of the department about what needs to be submitted | 2  went out in October, November?
3 with an application with regard to Written Transfer Agreements? | 3 THE WITNESS: This is the written protocol. 1 believe
4 A. I'mnot sure ] can -- can you ask that again? 4  there's been a variance protocol much longer than that, but the
5 Q. Sure. You interpreted this rule in a certain way? 5 written protocol was from November 2011,
8 A. Yes. 6 HEARING OFFICER KEPKO: Exhibit B?
7 Q. Has the rule been amended to make it clear to AFSs? | 7 THE WITNESS: Yes.
8 A. The rule has not been amended. 1 felt it was clear. 8 HEARING OFFICER KEPKO: and that has been the practice of
5 Q. And that rule did not address variances; is that right? | @ the department since this protocol was published?
10 A. No. Variance is addressed in a different rile. 10 THE WITNESS: Yes.
11 MS. BRANCH: I have no further questions for you now. |11 HEARING OFFICER KEPK O anc that protoeol now s going to be
12 Thank you. 12  in the formal statute?
13 THE WITNESS: Thank you. 13 THE WITNESS: Yes.
14 HEARING OFFICER KEPKQ: Any redirect? 14 HEARING OFFICER KEPKO: Okay.
15 MS. PACIOREK: Just a few. 15 BY MS. PACIOREK:
16 --- 16 Q. And you also testified that this went out to Lebanon Roead in
i7 REDIRECT EXAMINATION 17 December 2011; correct?
i8 BY MS PACIOREK: 18 A. Yes. It's my understanding this went out to all licensed
19 Q. Can you tura back to State's Exhibit 22, please. Thiswas |19  Ambulatory Surgical Facilities.
20  the letter that went out in error confirming the renewal; |20 Q. And if you go to State's Exhibit - I'm sorry. We're going
21 correct? 21  back and forth. ¥ apologize.
22 A. Yes. 22 A. That's okay.
23 Q. Atthe time that this letter was sent, did the facility meet |23 Q. State’s Exhibit 3. This is Lebanon Road's variance request
24  the requirements for licensure? 24 for 2012; correct?
25 A. No, they did not. 25 A. Yes.
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1 Q. Does BIOS play any part in gathering information also for | 1 Q. And what's the date on this?
2 the director to consider to variance requesis? 2 A. October 8th, 2012,
3 A. No. Other than if the variance request itself come in, it's | 3 Q. And did this request come in around the same time as the
4 attached to the application and forwarded to the Non Long-term | 4  application for renewal?
5 Care Survey Bureau. 5 A. Yesit
6 Q. Okay. So that is not your or your burean's responsibiliy? | 6 Q. So it was submitted with the application?
7 A. Correct. 7 A. Yes. Sometimes they come in -- if they come in
8 Q. Ifyoucan go to State's Exhibit 11, 8 electronically, the documents may be faxed, but it came in
9 HEARING OFFICER KEPKO: I'm sorry. What number? | ¢ around the same time as the renewal application.
10 MS. PACIOREK: Since we started in theirs, we'll doitin |20 Q. Okay. Is it normal for the department to communicate with
11 theirs. 13 the governor's office?
12 BY MS. PACIOREK: 12 A, Based on my experience, it is common for every Jevel agency
13 (. Exhibit B, page 4, Paragraph 7. 13  to have communication with the governor's office about a varjety
14 In the second sentence of that, it says, "A variance shall |14 of policies.
15 ot exceed the length of the requesting facility's Hicense and |15 MS. PACIOREX: We have nothing further.
16 shall be requested each applicable license period.” DidIread |16 BEARING OFFICER KEPKO! Than you for your testimony today.
17  that correctly? 17 THE WITNESS: Thank you.
18 A. Yes, youdid 18 MS. SNYDER: The State would like to call Dr. Hasketl,
19 HEARING OFFICER KEPKO: andifljust may ask, thisisthe | 19 please.
20  variance protocol that we're discussing now? 20 HEARING OFFICER KEPKO: Dr. Haskell, do you want 1o have 2
21 THE WITNESS: Yes. 21  seat at the head of the table there.
22 HEARING OFFICER KEPKO: And that's what's being codified in | 22 {Witness sworn.)
23 House Bill 597 23 HEARING OFFICER KEPKO! Do you want to state vour full nam,
24 THE WITNESS: Yes. 24  sir, and spell your last name.
25 HEARING OFFICER KEPKO: And even thove its being codified, | 25 THE WITNESS: William Mudd, two I's, Martin Haskel,
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1  H-A-S-K-E-L-L. 1 Q. Did you ever practice in Kentucky?
2 HEARING OFFICER KEPKO: Very good. 2 A. No.
3 --- 3 Q. And your education here, in the middle of the page, it says
4 WILLIAM M. M. HASKELL, 4 that you went to medical school at the University of
5 being first duly sworm, as prescribed by law, was examined and | 5  Alabama School of Medicine in Birmingham?
6 testified as follows: 6 A. Correct.
7 CROSS-EXAMINATION 7 Q. And you graduated in 19727
8 DBY MS. SNYDER: g A. Correct.
9 Q. Thank you. Hi, Dr. Haskell. 9 Q. Youreceived your BA from Ohio Wesleyan in 19687
10 A. Hi. How are you today? 16 A. Correct.
11 Q. We met off the record. I'm Melinda. I'malawyer forthe |11 Q. And your professional training. Could you please walk me
12 Department of Health. [ understand there's a lot of background |12 through your postgraduate medical education, starting right out
13 poise. If you can't hear me, let me know. I'll just repeat the |13 of medical school?
14 guestion. 14 A. Let's start down at the bottom of the page. That's the
15 A. Isure will 15 rotating infernship in anesthesia at the University of Alabama
16 Q. Youknow, I think that your counsel has a copy of your CVin |16  in Birmingham. That was for one year, July '72 through June of
17  that binder right there, and I believe it's been marked as |17 '73.
18 Respondent's H. If you could tum to that, I'd like to ask you |18 Subsequent to that, I took a year off and went to south
19 some information about your background. ' 18  Alabama for an general practitioner. And, then, in the
20 MS. BRANCH: HH. 20 meantime, | had found a residency in general surgery at the
21 MS. SNYDER: Thank you. 21  University of Cincinnati. T came here in 1974 and did roughly
22  BY MS.SNYDER: 22 18 months in a general surgery residency program at the
23 Q. HH. All of the way to the back. 23 University of Cincinnati.
24 And 1 assume, since we're putting this inio evidence today, [24 There was a six-month hiatus during which | worked mostly in
25 you've reviewed this before you came today? 25  emergency rooms around the state of Ohio on, sort of, a locums
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1 A. I'vereviewed it in the past. [ did not review it before | 1  tenens basis. In July of ‘76, I started residency in family
2 sending it to Ms. Branch. 2 practice. I served as a chief resident, actually for, I think,
3 Q. Does it look, as you sit here today, like 2 currentand | 3 only for six months was the chief residency period, not a full
4  accurate copy of your CV? 4 years. Otherwise, I was a senior resident during that period of
5 A. My District of Columbia, I did not review, soitwouldbe | 5 time. I completed a family practice residency and took my
6 inactive. 6  boards and passed my boards in family practice in 1978, which is
7 Q. Walk me through. 8o DC -- you're under "Licenses™ atthe | 7  indicated right above the word "Education.”
8 top of the page? 8 Q. Thank you. I was looking at that.
9 A. Correct. 9 So you, at one point, were board certified in family
10 Q. District of Columbia, you did not renew. When did that {10  practice?
11 expire? 11 A. That's correct.
12 A. It expired within the last three months. 12 Q. Are you currently board certified in any specialty area?
13 Q. Soin2013? 13 A. lam not.
14 A. Yes. 14 Q. You are not?
15 Q. Okay. Are all of the other licenses active? 15 A. Yes.
16 A. Indiana, Illinois, Maryland. Yes. 16 Q. Okay. And is there areason that you let your board
17 Q. Alabama, inactive; and Kentucky inactive? 17  certification go in 19857
18 A. Correct. 18 A. Ihad not been practicing family practice for over six
19 Q. Why are those licenses inactive? 19 years, and I didn't feel, nor was I doing any kind of general
20 A, It's been years. 20  practice or general medicine of any kind. At that point, my
21 Q. You just didn't renew them? 21  practice was 100 percent pregnancy terminations, and 1 just did
22 A, {trained in Alabama. A{some point, I stopped renewing it. |22 not feel the need to put forth the effort to bring myself up to
23 Kentucky, initially, I thought, because I was writing 23 date on all of the broad spectrum of activities that are
24 prescriptions for patients in Kentucky that I needed a Kentucky |24 required in family practice.
25 lcense, and then I realized I didn't. 25 Q. Okay. Let's look at your professional experience on page 2,
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1 please. 1 A. They notified me in a meeting.
2 A. Uh-huh. 2 Q. Did you get any follow-up documentation regarding vour
3 Q. Ithink you've already testified about your emergency room | 3 affiliate staff privileges?
4  work. Thatwas 1974 toc 19787 4 A. Well, I would have gotten a letter that said I had been
5 A. Well, I did moonfight. 1 mean, what I indicated earlier was | 5 approved for affiliate staff. Yes.
6 thatin the hiatus between '75 and '76, 1 was doing fulltime | 6 Q. You'll have to bear with me. I'm not a physician, so I'm
7  emergency room work with and a hiatus between my two residency | 7 going to muddle my way through the process here. Dr. Wymyslo is
8 programs. But all through my residency programs, I did dosome | 8  actually the physician. So I'm going to defer to him.
9  evening or weekend moonlighting in various emergency rooms 9 A. Excuse me. Would you pronounce his name again?
10  around the state, 10 Q. Wymyslo. There'sa Y in there.
11 Under "Professional Experience,” that would be -- well, I 111 A. The Y is silent.
12  said 74 through -- comrect there. [ was also medical director 112 Q. Yeah. There's a Y in there that's silent.
13 ofthe emergency room in Jewish Hospital afler | finished with |13 Under your "Professional Experience,” you have medical
14 my family practice residency, from "78 through '79, for a period |14  dirsctor and chief surgeon, Women's Med Plus Centers, 1579 to
15 about a year and a half. was actually running the Jewish {15  the present.
16 Hospital emergency room. 16 A. Correct.
17 (. And while we're on the topic of Jewish Hospital, youhave in {17 Q. Does that title include the Lebanon Road Surgery Center?
18  the middle of the page, "Hospital Affiliations.” 18 A. Yes.
19 A. Uh-huh. 18 Q. So you're the medical director for Lebanon Road Surgery
20 Q. You have that you're currently affiliate staff at Jewish [20 Center? :
21 Hospital; is that correct? 21 A. That's correct.
22 A. That is correct. 22 (. Are there other facilities -- there are plural of Women's
23 Q. Do you hold admitting privileges at any other hospital right |23 Med Centers. What are the other facilities that you're the
24  now? 24 medical director for?
25 A. No. 25 A. The Women's Med Center, Dayton, and Women's Med of
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1 Q. It states that you, at one point, held courtesy staff 1 Indianapolis.
2 positions at Jewish Hospital from 1978 to 20117 2 Q. And are you the medical director at all three facilities?
3 A. Correct. 3 A Yes.
4 Q. Why the change to affiliate from courtesy staff? 4 Q. Do you also practice medicine or perform surgeries at all
5 A. Lack of admissions. In other words, the hospitals in 5  three facilities?
6 Cincinnati -- and { don't know if this is 2 JACCO requirement or & A. Notso much at Dayton curreptly, occasionally, maybe. But
7  aCMS Medicare requirement. But they are having to develop | 7  Indianapolis and Cincinnati regularly.
8  rubrics or processes for determnining the quality of careona | 8 Q. And how do you divide your time between the facilities?
9  physician-by-physician basis. In order for them to do that, you 9 A, A dayatatime.
10 have to have admissions. 10 Q. Really? So you just -- one day a week at a different
11 So, if you have no admissions, they have no way of attesting |11 center?
12  tothe quality of your care being delivered. So afl physicians [12 A, Ido a couple of days in Cincinnati, then I do a couple of
13 at Jewish Hospital that 'm most familiar with -- I'm also ;13  days in Indianapolis, and 1 have an office day.
14 familiar with several instances at Christ Hospital -- physicians 114 Q. Lebanon Road. If you don't mind, Il refer to it as
15 with few or no admissions don't have privileges elsewhere where |15 Lebanon Road, and youll know that I'm referring to the surgery
16 they have a high volume of patients that could be used asatool {16  center. Lebanon Road has been licensed as an Ambulatory
17  for measuring quality. Physicians in a situation like mine who |17  Surgical Facility in Ohio; right?
18 have no hospital admissions are being converted to this {18 A, Yes.
18 eguivalent of affiliate status. 19 Q. H was originally licensed 20107
20 Q. You held that courtesy staff position for a long time? |20 A. Right.
21 A. Yes. This rule change, if you will, is recent. 21 Q. And you were the medical director in 20107
22 Q. Did the hospital notify you of the reason why they changed |22 A. Correct.
23 your status from courtesy to affiliate? 23 Q. Without gefting into too much of the business structure of
24 A. Yeah. Aslexplained, because I have no admissions. {24  that facility, are you also an owner of that fucility?
25 Q. Did they notify you by letter? 25 A. Indirectly. Actually, no. Not at the facility itself,
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1 Well, not of the building, 1 Q. There has not been any break in the facility’s business

2 Q. Oh, okay. 2 since October of 2012; right?

3 A. The license is owned by the building corporation. The | 3 A. Correct.

4 professional cooperation, TriOn, operates the facility for the 4 Q. Andby "break," T mean an unscheduled one. Obviously, not

5 license holder. 5 days off, buf unscheduled in breaks in performing medical care;

6 Q. Andyour wile is alse involved with the running of the | 6  is that right?

7 facilities; is that right? 7 A, Right.

8 A. Not directly in running the facilities, no. 8 Q. Do you personally currently perform surgeries at this

9 Q. How is she involved in the facilities? 9 clinic?

10 A. She provides administrative -- she oversees the 10 A. Yes.
11 administrative corporate functions, H.R., leases, property 111 Q. Could you estimate -- I think you testified that you do kind
12 management. Those kind of things. 1z of arotating visit. Are you there once a week?
13 Q. Ibelieve, in your 2010 application, it refers to her asthe |13 A. I'm there Tuesdays and Wednesdays for the most part.
14  office manager, and we'll look at it in a minute. Butisthat |14  Occasionally, I'll work a Friday.
15  what you would characterize her work at the facility as an |15 . So how many hours, approximately, a week do you work at
16 office manager? 16 Lebanon Road?
17 A. I'would have to look. 17 A. Tento 12, :
1B Q. Let'stake a fook. You want this binder now. This one has {18 Q. Are there other physicians that also work at Lebanon Read?
19 the numbers. 19 A. Yes.
20 A. Okay. 20 Q. Who are those other physicians?
21 Q. Ifyou could go to what's been marked at State's Exhibit 4, {21 A. Neil Strickland and Roslyn Kade, K-A-D-E,
22 andIcan take you right to the page. It's Bates stamped at the |22 Q. Dr. Kade, how long has she been with that facility?
23  bottom. It's page 3. At the top of the page, there's a 23 A, Since it started. 1 think the same for Dr. Strickland also.
24 Paragraph 27. Do you see where I am? 24 Q. Does Dr. Stickland had admitting privileges at any local
25 And it says, "Officer's names, titles, addresses and phone |25 hospitals?
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1 numbers.” 1 A. No, he does not.

2 A, Okay. This says "manager,” not "office manager.” She'sthe | 2 Q. Is he board certified in anything that we know of?

3 managing member of the LLC. LLCs are typical Chapter C | 3 A. I'm not aware, off the top of my head. I know he practiced

4 Corporations 50 she's the managing member, 4 obstetrics and gynecology for many vears and he also worked

5 Q. So as managing member, what are her jobs responsibilities? 5  emergency rooms for many years, but I'm not sure about board

6 A. Asamanaging member of the LLC, it's to collect rent, € certification.

7 HEARING OFFICER KEPKOQ: I'm sonry. Ididnthearyou. | 7 Q. And I'll ask you another layman's question. OB and GYN,

8 THE WITNESS: To collect rent. 8  those are two different specialties; right?

8 BY MS. SNYDER: 9 A. They're two different - it's considered one specialty but
10 Q. Is she good at it? 10 with two subcompenents, if you will. In other words, when
11 A. Very good. 11 physicians frain, they are trained in obstetrics and gynecology,
12 . Okay. Does she have - 12  they're nof just trained in one or the other. They are trained
13 A. My pound of flesh. 13  in both and become board certified typically in both.

14 (. She's in this application, however, and she's, you know, |14 Then, later, they may choose  path that leads them
15 No. 28, the statutory agency's name. [ think that we'll see, as |15  ejther - most general OB/GYNs do both until they get tired of
16 we po along through these exhibits, that her name occursin |16 getting up in the middle of the night, and, then, they may drop
17 several pieces of correspondence with the Department of Health. 117 the obstetrics part and continue with the gynecology part. But
18 A. Yes. 18  there are some people who specialize in gynecology ancology,
19 Q. What involvernent does she have in unning the actual medical |19 gynecologic cancer. The initial training for anyone that is
20 clinic? 20  board certified includes both the obstetrics and gynecology,
21 A. Day-to-day operations, she has no involvement. 21  and, then, you have additional subspecialty training beyond
22 . Okay. Lebanon Road Surgery Center is currently open? |22  that.

23 A, Right. 23 Q. Thank you.

24 Q. And performing surgery as we sit here today? 24 Do you have an anesthesiologist on site at Lebanon Road?
25 A, Right. 25 A, No. We use a nurse anesthetist.
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1 Q. Ifyou could look in your exhibit book, please, to what's | 1 Q. Would you have backup physicians if it weren't for the need
2 been marked as State's Exhibit 3. I'm going to take vou back | 2 to get a variance of the transfer agreement requirement?
3 onemore. If you can go to Exhibit 2, we'll start there, 3 A. lalways have.
4 please. This is an application for a renewal of Lebanon Road's 4 Q. And when vou say "always have," take me back to when that
5 license to operate as an Ambulatory Surgical Facility; correct? | 5 started.
6 A. Uh-huh. &6 A. 1978,
7 Q. This is the application that was submitted in October of | 7 Q. Why do you have backup physicians, and especially in 1578
8 20127 If it might help, 'm looking at page 2. The very bottom | 8  when you had admitting privileges at that time?
9 right-hand comer. 9 A. Well, | had admitting privileges, but that doesn't
10 A. That's correct. 10 necessarily mean that [ had the privileges that would aliow me
11 Q. This facility does not currently have a Written Transfer |11  to personally deliver the care that was needed. I've always had
12 Agreement with the hospital; right? 12 physiciaes that I could call upon if a patient needed abdominal
12 A. That is correct. 13 surgery, for instance, If there was a perforation of the uterus
14 Q. This facility has never had a Written Transfer Agreement |14  that required repair, my admitting privileges would never have
15  with a hospital? 15 allowed me o do that type of surgery in a hospital, nor am I
16 A. Thatis correct. 16 qualified to do that type surgery in the hospital.
17 Q. Soin order to meet the licensure requirement in the past, {17 Q. There is a Jetier where you are -- and we can look at it in
18  this facility has asked for a variance of that requirement; |18  a minute, but I want to ask you a question about it first,
19 right? 19  There's a letter where you were responding to an inguiry from
20 A. That is correct. 20  the Department of Health, and you are referring to consultants.
21 Q. And those variances have typically relied ont what T'm going | 21 A. Uh-huh.
22 to refer to as backup physicians to meet that requirement in |22 Q. Does your definition of backup physician differ from your
23 alternative ways; correct? 23 definition of a consultant?
24 A, Right. 24 A. Not necessarily. I mean, you could have consultants that
25 Q. We're probably going to talk a lot about backup physicians. |25  aren't necessarily backup physicians, but I'm not sure that
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1 5o what is your understanding of what a backup physician iswith | 1  there’s necessarily a difference in the sense of how [ used the
2 respect to meeting the variance requirement for 2 Written | 2 two words,
3 Transfer Agreement? X 3 Q. With respect to backup physicians that you had to meet the
4 A. Sure. A backup physician is a physician who would agreeto | 4 variance for the transfer agreement requirement in the past,
5 accept your patients for admission to a hospital, if you had a 5 have you kept a list of your backup physicians, so, in the event
€ patient who, for some reason, needed admission fo the hospital | 6  of an emergency, you could go dowa alist? How did that work?
7 becavse they nceded care beyond the scope or the ability of the 7 A. I'know who they are,
8  Ambulatory Surgical Facility to provide that care. 8 Q. Youknow who they are. What if it's not you? What if it's
8 Q. And backup physicians don't necessarily have to work within | 9  a nurse?
10 your facility; is that your understanding? 10 A. We're a very small group practice, and we all know who they
11 A, Correct. 11 are, the three of us.
12 HEARING OFFICER KEPKO: 1 going o askyou soth o speax | 12 Q. Do you have their numbers memorized?
13 upjusta ligtle bit, I'm having a little trouble, and I'm sure {13 A. No, they're written down and they're available.
14 the courtreporter is. 1 know you get comfortable - 14 Q. How do you pick which one to call?
15 THE WITNESS: If you'd like me to move down nexttoher - |15 A, They're in my cell phone. Tt depends or the circumstance,
16 HEARING OFFICER KEPKO: No, its good where you e, Jun | 16 and, you know, the issue. To the degree that there are
17 make believe you're talking to her. 17  different hospitals, there might be a choice of hospital,
18 THE WITNESS: Okay. 18 €. Do your backup physicians provide 24-hour-a-day coverage for
19 HEARING OFFICER KEPK.O: Go ahead. 19  your facilities?
20 MS. SNYDER: Thank you. 20 A. Yes.
21  BY MS. SNYDER: 21 Q. Do youkeep a schedule to know who's available during what
22 Q. Do you have backup physicians at your facility solelyto {22 times?
23 meet the variance or 10 get a variance of the transfer agreement |23 A. Irely on them {0 let me know when they're going to be out
24 requirement? 24  oftown. Two of our physicians are currently in practice
25 A. No. 25 together, and they're not out of town at the same time.
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1 Q. I'm sorry. I missed that. 1 Q. And this is Dr. Kade's letter of reappointment; right?
2 A. The two physicians that are in a practice together, one of | 2 A. That is correct,
3 them is always in town. 3 Q. And it says, in the Re line, "Reappointment (Cycle) 3-1-2010
4 Q. The physicians fhat practice at the clinic? 4 through 2-28-2012."
5 A. No. Two of the backup physicians. 5 A. Uh-huh.
6 Q. Who are your backup physicians currently? & Q. Did [ read that correctly?
7 A. Chandra Gravely, Cynthia Hansel and David Schwartz. | 7 A. Yes.
B8 Q. I'll refer you to what's been marked as State’s Exhibit 5. | 8 Q. Thank you.
9 This letter is dated September 15th, 2010; correct? 9 So her appointment, at that point, was set to expire
10 A. Yes, that's correct. 10 Febroary 28th of 2012?
11 Q. And i signed by Valerie Haskell, managing member, at the |11 A. Correct.
12  bottom of the document? 12 Q. Andifyou could flip one more page to page 4 of this
13 A. That's correct. 13  document This was provided with your Request for Variance;
14 Q. And this was the facility’s request for a variance ofthe |14  correct?
15 transfer agreement requirement in 2010; correct? 15 A. Yes.
16 A. Thatis correct. 16 Q. And this is a delineation of Dr. Kade's privileges at Christ
17 Q. And I'm going to read into the record, starting with the |17  Hospital; correct?
18  third paragraph down, "The medical director." Do you see where 118 A. Correct.
19 Tam? 19 Q. And at the top of the page, there are columns down the
20 A. Ubh-huh. 20 left-hand side, and there are places where vou can check. This
21 Q. "The medical director for the proposed facility, Martin |21 was one has an X next to "admit patients.”
22 Haskell, MD., has courtesy admitting privileges at Jewish |22 A. That's correct.
23 Hospital in Cincinnati." Did I read that correctly? 23 Q. And it says, "Admit, treat patients to inpatient services
24 A. Ub-huh 24 and direct the course of treatment.” Did 1 read that correctly?
25 Q. Thank you, 25 A. Yes.
Page 75 Page 77
1 I'm going to skip down to the next paragraph. "In 1 Q. When it says "direct the course of treatment,” what does
2 addition." Do vou see where [ am? 2 that mean?
3 A. Uh-huh. 3 A. Thatmeans that you can give orders for the hospital nursing
4 Q. "In addition, his associate, Roslyn Kade, M.D)., has 4  staff to execute and/or order diagnostics for the patient, It
5  admitting privileges at Christ Hospital in Cincinnati,” Did 5 means you can direct what the patient's care will be in the
6 read that correctly? 6 hospital. )
7 A Yes. 7 Q. Okay. So at the time that you submitted your Request for
B Q. Atthistime, in 2010, you held courtesy privileges at 8 Variance in 2010, you believed that Dr. Kade's and your
9 Jewish Hospital? 9  privileges met the requirements of a Written Transfer Agreement
1¢ A. That's correct. 10 in the alternate way?
11 Q. Andifyou could turn fo the next page, please. Page 2 of |11 A, Thatis correct.
12  this document, Exhibit 5. This is a letter from the hospital |12 HEARING OFFICER KEPKO: tmsorry. Inan alternate way?
13 reappointing you to that position; correct? 13 MS. SNYDER: In an alternate way,
14 A. Thatis correct. 14 BY MS. SNYDER:
15 Q. And it says, at the bottom of the last sentence of that |15 Q. And your privileges with Jewish Hospital, at that time, were
16  first paragraph, “This appointment is effective 10-10£2009 and {16  limited to family practice; is that correct?
17 remains valid throngh 9-30 of 2011." Did I read that correctly? 17 A. That is correct.
18 A. That is correct. 18 Q. And, similarly, Dr. Kade's privileges were limited to family
19 Q. Andso, as yowr CV indicates, when your courtesy privileges |19  practice at The Christ Hospital?
20 expired, you were transferred to the affiliate forthe - {20 A. That is correct,
21 A. That's correct. 21 €. You could both admit patients -- do you need some water?
22 Q. If you could look at page 3 of this document, please. This |22 THE WITNESS: I do as, a matter of fact.
23 isa letter dated February 23rd, 2010, from Christ Hospital; (23 MS. SNYDER: I'm happy to take a five-minute break.
24  correct? 24 HEARING OFFICER KEPK.O: Why dont we take five or ten
25 A. Uh-huh. 25  minutes.
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1 MS. SNYDER: Obviously, with the understanding that we don't 1 A. Uh-huhb. That's cotrect,
2 talk o the witness while we're breaking. 2 Q. Thank you. And this letter is asking the department for,
3 HEARING OFFICER KEPKO: Absolutely. 3 essentially, a modification of that 2010 variance; is that
4 {Recess taken.) 4 correct?
5 HEARING OFFICER KEPKO: Goshead Backontherecord, | 5 A. That's correct.
6 BY MS. SNYDER: 6 (. And it's asking to take you off the variance and put in
7 Q. Doctor, when we left off for the break, I think wewere | 7  Drs. Bowers and Schwartz; is that correct?
8 talking about your and Dr. Kade's admitting privileges in 2010 8 A. The intent was just to have it be for Drs. Bowers and
9 A. That's correct. 9  Schwartz.
10 . And I think you've already testified that your privileges - |10 Q. The intent was to take you out?
11 your courtesy privileges with Jewish Hospital expired. Didyou |11 A. And Dr. Kade too.
12 request for your courtesy privileges to be renewed at Jewish |12 Q. And Dr. Kade too. This letter doesn't mention Dr. Kade,
13 Hospital? 13 does it? :
14 A, Yes. 14 A. Doesn't mention her, That's correct.
15 Q. And what was the response to your request? 15 Q. Solet's look at this letter. Paragraph 2, "Recently.” Do
16 A. Well, like I said, we had a meeting with the officials of 116  you see where I am, Dr. Haskell?
17  the medical staff and the hospital, and they explained tome why |17 A. Uh-huh
18 they would be changed to affiliate status, not having anything 18 Q. "Dr. Haskell has expressed a desire to be less involved with
19 todo with - you know, it wasn't a disciplinary type of change; |19  the day-to-day activities of the center and that he wishes to
20 it was due to the fact of this new requirement in the JACO or {20  spend an increased amount of time traveling away from Cincinnati
21 CMS rules with being able to atest to the quality of care |21 in the coming year." Did I read that correctly?
22 delivered by physicians with admitting privileges. 22 A. Uh-huh.
23 Q. Have you applied for privileges since your privileges |23 Q. And then going down to the last paragraph starting with, "I
24  expired at the Jewish Hospital, your courtesy privileges? |24  wish to substitute."
25 A. Uh-huh. 25 A. Uh-huh.
Page 79 Page 81
1 Q. Have vou applied for privileges at any other hospital? | 1 Q. "I wish to substitute Dr, Schwartz and Dr. Bowers as the
2 A. atempted to apply, at one point. I'm not sure exactly | 2  physicians providing hospital admitting services i the variance
3 the time table for Christ. But most -- I think all hospitalsin | 3  granted to the center.” Did I read that correctly?
4 the city of Cincinnati require board cerfification for 4 A. Thatis correct.
5 privileges at this point. 5 Q. So Dr. Kade is not mentioned in the letter; right?
6 . Your request for a variance in 2010 was granted; right? | & A. That is comrect.
7 A. That's correct. 7 Q. If you could flip to the second page of that document, stifl
8 Q. If you could look at Exhibit 6, please, in your binder. On 8  in Exhibit 8. This appears fo be a letter from Dr. Bowers to
9 page ! of that document, the very bottom paragraph, the very | @ Murs. Haskell, and it appears to be kind of an agreement to act
10  last scatence starts with, "This variance is conditioned upon.® 110  as a backup physician for the center; is that right?
11 Do you see where I am? 11 A, Thatis correct.
12 A. Uh-huh. 12 Q. And the next page appears to be the same thing, but from
13 Q. I'm going to read that for the record. 13 Dr. Schwartz; is that correct?
14 "This variance is conditioned upon: 14 A. Thatis correct.
15 *Ng. 1. The continued association with Lebanon Road Surgery |15 Q. Now, the language in these two letters is identical, except
16 Center of the two physicians named with admitting privileges to |16  for the phone numbers of the physicians.
17 aCincinnati area hospital." 17 A. Thatis correct.
18 Did 1 read that correctly? 18 Q. Did LRSC wriie these letters?
18 A. That's correct. 19 A, Yes. Iwrote the letters subject to their review, and then
20 Q. And, in the paragraph above, it indicates the two physicians [20  they put it on their letterhead.
21 with admitting privileges are you and Dr. Kade; correct? |21 Q. Allright. And so we're in August of 2011, We are about a
22 A. That's correct. 22 month before your privileges are set to expire at Jewish;
23 Q. Ifyou could now flip to Exhibit 8, please. Thisisa [23 correct?
24 letter from your wife to the Department of Health, orto {24 A. Right.
25 Mr. Croy, dated August 31st of 2011; is that correct? 25 Q. And Dr. Bowers and Dr. Schwartz both signed off on these
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conversation with Dr. Bowers and sent him this letter for his
approval.

letters; right? 1
A. Right. 2
€. How did their coverage work? [mean, earlier, you testified | 3 Q. With your one phone conversation that you had with

that you don't necessarily keep a list of your backup 4 Dr. Bowers, what did you discuss?

physicians. What was your arrangement with Dr. Bowers and | 5 A. Just confirming his willingness, and [ thanked him for being

Dr. Schwariz about when they would be covering the facility? | 6  willing to sign a backup Leiter of Agreement and to get his
A. Well, they were available 24 hours a day. Dr. Schwattz, | 7  phone number so that I had it.

when he is out of town, has a another physician whom hehad | 8 Q. Are you on Dr. Bowers' letter?

cleared who would be willing to take our patients at the time he 9 A lam.

10  was ouf of town. So we had an altermnative that wasn't |10 Q. I'm in State's Exhibit 8 on page 2. Dr. Bower's letter,
11 necessarily named in the letter, but he was reachable through {11 middle paragraph, "I have unrestricted admitting privileges in

W oo~ o N

12  the same phone number that Dr. Schwartz was. 12  obstetrics and gynecology at The Christ Hospital in Cincinnati”
13 Q. How did you know Dr. Schwartz? 13 Did 1 read that correctly?

14 A. I've known him for years. We didn't train together. He |14 A. Yes, you did.

15 trained, I think, a few year after I did. But he worked for |15 Q. Okay. So you testified that you wrote this letter; right?
16 Dr. Bliss at Women for Women, which was -- he owned a clinicon |16 A, Correct.

17 Jefferson Avenue that I subsequently bought. Anyway, |17 Q. And Dr. Bower's signed off on that?

18 Dr. Schwartz had worked for Dr. Bliss, and { knew him somewhat |18 A, Correct.

19 by reputation. [dida't know him very well personally, butl |19 Q. Do you know, as we sit here today, whether that's {rue; that

20 knew who he was and knew of his abilities. 20  Dr. Bowers had unrestricted admitting privileges in obstetrics
21 Q. When vou say -- just a point of clarification. When yousay ;21  and gynecology at The Christ Hospital?

22 "We didn't train together,” vou did not formally have any 122 A. Partially true.

23 post-graduate medical education in OB/GYN; correct? [23 . What part isn't true?

24 A. No, that's not correct. As family practice, we did 24 A, Based on the information that you provided to counsel
25  yotations on OB/GYN because basic obstetrics and gynecology isa |25 yesterday, I believe the letter from Christ Hospital -
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1 part of the family practice curriculum. 1 apparently, he had not renewed his obstetrical privileges prior
2 Q. Did you do any fellowships in OB/GYN specifically? | 2  to the signing of this letter, maybe just some months prior.
3 A. Ididn't do any formal training. The question was: DidI | 3 Q. Did you receive - in the 2010 variance request, you
4 have some formal training in OB/GYN? I did have some formal 4  provided the Department of Health with the reappointment letters
5 training in OB/GYN. Was | trained as an obstetrics and | 5  for you and Dr. Kade; right?
6 gynecologist, no, I was not. 6 A. That's correct.
7 Q. And my follow-up question is: You didn't have any 7 Q. Did you receive, when you entered into agreements with
8 fellowships in OB/GYN? 8 Dr. Bowers and Dr. Schwartz, similar appointment letters from
9 A. Youdon't get a fellowship in a specialty until voudoa | 9 those physicians?
10 residency in that specialty, Jt would not have been appropriate |10 A. No, I did not.
11 as a family practice physician. 11 Q. Did you have any proof that their privileges were what they
12 Q. And how did you know Dr. Bowers? 12  said they were?
13 A. Iknew him by reputation also. He had worked for Women's |13 A. No, I'believed them. Iknow that Dr. Schwartz was admitting
14  Services, which was another abortion climic in town. Iknewhim |14  patients regularly at Christ and so was Dr. Bowers. There
15 by reputation. ‘ 15 wasn't any guestion that they were admitting patients, so they
186 Dr. Schwartz had actually -- when [ approached 16 had to have privileges to admit patients.
17  Dr Schwartz - actually, I've had 2 — what's the date of |17 Q. Did you verify with the hospitals that the physicians held
18 Dr. Schwartz's letter here. He didn't have adate on his {28  those privileges?
19 letter. I've had, actually, an earlier agreement with him just |19 A. No, not specificatly.
20 because [ was concemed with having, you know, quality backup |20 Q. H you could turn, please, to State's Exhibit 9. I'm going
21 and care. When I knew that [ was going to be stepping out, |21  to go to page 2 of that decument. Have you seen this document
22  slowing down, I was concemed about having a second gualified |22  before? And by “this document,” FIl narrow it down. 1t's
23  backup physician. Dr. Schwartz, actually, recommended |23 Bates stamped 2 and 3. That document.
24 Dr. Bowers, and, actuaily, did all of the negotiations getting |24 A. Well, Fm not sure about this specific letter. [ doubt that
25 Dr. Bowers on board with us. [ think I had one phone |25  T've seen this letier. I have previously reviewed the hearing
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1 file that was available online. At some point, L reviewed that. | 1 "A. The licensee shall not engage in the practice of
2 ). By "hearing file," do you mean through the e-licensing | 2  obstetrics and shall not perform any obstetric procedure.”
3 website for the State Medical Board of Ohio? 3 Did I read that correctly?
4 A. Yes. 4 A. That's correct. This would apply only to the state of
5 Q. Onthat website, you looked up Dr. Bowers, [ assume? | 5  Kentucky.
6 A, Yes. 6 Q. Which applied to the state of Kentucky. Thank you.
7T Q. So that website brings up his information, and it says | 7 H you look above that, in Paragraph 1, it says, "shali be
8 "Formal action exists"? 8 subject to this Agreed Order for a period of five vears from the
9 A. Yes. 9 date of the filing of this Agreed Order." Did I read that
10 Q. Did you click here for "Formal action exists"? 10 correctly?
11 A. Right. 11 A. That's correct.
12 (. That likely had this letter. If vou want to take a minute [12 Q. Thank you.
13 to review just page 2 and 3. 13 And, then, at the very end of this document, it is Bates -
14 A. Iread it this moming. 14 stamped page 11 - actually, I'tl take you back one to 10,
15 Q. You read this this moming? You're one step ahead of me. |15  Under Paragraph 4, it says, "So agreed on this 20th day of
16  All right. 16 January, 2011;" correct?
17 So the date of this letter is May 11th, 2011; correct? {17 A. Yes. .
18 A. That's comrect. 18 Q. So asof January of 2011, Dr. Bowers' ability to practice
19 Q. And this is a letter from the State Medical Board of Ohioto |19 obstetrics in the state of Kentucky had been limited; correct?
20  Dr. Bowers; correct? 20 A. Thatis correct.
21 A. Correct. 21 Q. He couldn't do it; right?
22 Q. And it's essentialiy 2 Notice of Opportunity for hearing; (22 A. In Kentucky.
23 right? 23 Q. In Kentucky. Okay.
24 A. Right. 24 Were you aware, before you reviewed the documents in
25 Q. And the basis of the board's proposal to take action on {25  preparation for today’s hearing, that Dr. Bowers' license was
Page 87 Page 89
1 Dr. Bowers' license is the fact that he had action taken again 1 limited in the state of Kentucky?
2 him in Kentucky; right? 2 A. Before today, ves, [ knew before today.
3 HEARING OFFICER XKEPKO: 'm sorry. Tdidn'thearyou | 3 Q. Were you aware before you entered into the agrecment that he
4 BY MS. SNYDER: 4 actas a backup physician for your facility that kis license had
5 Q. It's the fact that he had action taken against him in 5 been limited in the state of Kentucky?
6 Kentucky? 6 A. No, I was not.
7 A. Right. 7 Q. Did you check Dr. Bowers' license status with the State
8 Q. If you turn to page 4 of this document, stifl in Exhibit 9, | 8 Medical Board of Ohio before entering into an agreement that he
9 did you also then have an opportunity to review this document | &  act as backup for your facility?
10 either this moming or on the board's website? 1¢ A. No, I did not.
11 A. Probably both. 11 Q. Why not?
12 Q. Okay. So this is an Agreed Order from the State of 112 A. Because I knew he was practicing medicine at Christ
13 Kentucky; correct? 13 Hospital, and I relied on their eredentialing process, and I saw
14 A. That's correct. 14 the recommendation of Dr. Schwartz.
15 Q. And it is for Dr. Bowers; right? 15 Q. Ifyou could turn in the other exhibit binder, please, to
16 A. That's correct. 16 what's been marked as Respondent's Exhibit E.
17 Q. And if you could, go to page 7 of that document, please. {17 HEARING OFFICER KEPKO: Let me ask you, before we go o
18  And under "Agreed Order,” Paragraph 2, I'm going to start with, 118  Are we going to have any dispute about these exhibits in terms
19 "During the effective period.” Do you see where [ am? (19  of admissibility?
20 A. Starting with what word? 20 MS. SNYDER: Not from my end,
21 Q. Paragraph 2, "During the effective period." 21 HEARING OFFICER KEPKOQ: 8o as far as identification, they
22 A, Uhb-huh. 22 are all going to be -- there's also going to be a request to
23 Q. "During the effective period of this Agreed Order, the {23  admit all of these exhibits? I'm keeping track of identities,
24 licensee's medical license shall be subject to the following |24  and I don't want to really do that if everyone's going to agree
25 terms and conditions: 25  that both books are going to be made part of this record.
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1 MS. SNYDER: There are numerous Joint Exhibits that we both | 1 information attached).” Did I read that correctly?
2 have in our binders, I'm happy to mark those as Joint Exhibits. 2 A. That's correct.
3 HEARING OFFICER KEPKO: 1 dont care, asJongas Tnowthat | 3 Q. So, in 2008, for WMPC, you've provided the department with
4 Respondent's exhibits are going in without objection, as well as 4  the license information for your propesed backup physicians;
5  the State's are going in without objection, then I don't have to 5 right?
6 maintain any kind of list, por dees the court reporter have to. 6 A, That's right.
7 MS. BRANCH: Conld I ask a question? 7 Q. Iassume, since it's in the letter, you thought that that
8 HEARING OFFICER KEPKQ: Sure 8 information was pertinent to the Department of Health's
9 MS. BRANCH: The State had two new exhibits this moming. | 9  consideration; is that right?
10  One was the 6th Circuif decision. What was the other one? |10 A. My aftorney certainly did.
11 MS. SNYDER: The other one was the adjudication order for |11 Q. She's very smart.
12 WNPC with the attached court recommendation. 12 A. She's more detailed than I am.
13 HEARING OFFICER KEPKO: Are they in your book? |13 Q. QOkay. Would it have affected your decision to ask
14 MS. SNYDER: They are. They're 24 and 25. 14 Dr. Bowers to act as a backup physician for your facility if you
15 MS. BRANCH: I think the only objection { can foresee thati |15  had known at the time you entered the agreement that his license
16 would make is on the one we're talking about now, the Medical (16  had been limited in the state of Kentucky?
17 Board file on Dr. Bowers. That has more o do with relevancy | 17 A. Yes. That was a concern when I learned of it.
18 than identily and foundation so I don't think you need tokeep |18 Q. Was it equally concerning, then, when you learned that the
19 track. 19  State Medical Board of Ohio is proposing to take action on his
20 HEARING OFFICER KEPK.O: Mot so much as to admission? |20 license?
21 MS. BRANCH: Right. 21 A. It wasaconcern. Yes.
22 HEARING OFFICER KEPKO: 'm poing to take it that both of | 22 Q. Because if a state takes action on a physician's license,
23 these volumes will be admitted. 23 that can affect his credentials at the hospital; right?
24 MS. BRANCH: That's fine. 24 A. Ttcould, depending on the type of discipline that's
25 HEARING OFFICER KEPKO: we can go from there. Good. Go | 25 involved. Yes.
Page 91 Page 93
1 ahead. I'm sorry to interrpt you. 1 Q. Going back to your Request for Modification. That request
2 MS. SNYDER: Thank you. 2 was granted; right?
3 BY MS.SNYDER: 3 A. Yes.
4 Q. Dr. Haskell, are you on Respondent's Exhibit E? 4 Q. We're in 2011 now.
5 A. Yes, maam. 5 A Yes.
6 (. This is a leiter to Dr. Jackson of the Ohio Department of | 6 Q. So if you could tumn to State's Exhibit 10, please, This is
7  Health; is that correct? 7 acopy of the variance that was granted to Lebanon Road Surgery
8 A. Thatis correct. 8 Center by the Ohio Department of Health in 201 1; correct?
9 (. AndDr. Jackson was the then director of the Ohio Department | 9 A. Correct.
10 of Health? 10 Q. Inthe middle of the page, it indicates, “David B, Schwartz
11 A. That's correct. 11  has unrestricted admitting privileges at The Christ Hospital."
12 Q. This letter is dated February 28th of 2008; is that right? |12 A. Uh-luh.
13 A. Yes. Uh-huh. 13 Q. "And Walter T. Bowers, I, has unrestricted admitting
14 Q. And this letter concerns Women's Medical Professional :14  privileges at The Christ Hospital™; correct?
15  Corporation, DBA Women's Med Center of Dayton; is that right? |15 A, That's correct.
16 A. That's correct. Uh-huh. 16 Q. And, then, if you go down to the third full paragraph,
17 Q. And I'll let your counsel cover the rest of this letter in (17  starting, “Lebanon Road Surgery Center's variance.” Do you see
18 her questions. But I want to go right down to Paragraph 2, {18  where ] am?
19 second sentence. Well, we'll start with the first sentence. {19 HEARING OFFICER KEPKO: Where are you at?
20  Are you in Paragraph 27 20 MS. SNYDER: I'm in the third full paragraph. It starts,
21 A. Uh-huh, 21 "Lebanon Road Surgery Center's variance continues to be," and
22 Q. Allright. "The backup physicians have admitting privileges |22  then there are some numbers.
23 at Miami Vailey Hospital and maintain a regular presence in the |23 HEARING OFFICER KEPKO: Got it.
24 hospital for patient care. They are all licensed medical |24 BY MS. SNYDER:
25 doctors in good standing with the Ohio Medical Board (ficense |25 Q. "Lebanon Road Surgery Center's variance continues to be
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1 conditioned on: 1 Q. Whereas, if a physician direct admits a patient, that

2 "1. The continued association of the Lebanon Road Surgery 2 physician maintains control over that patient; right?

3 Center with the three physicians named in this letter.” 3 A. Thatis correct.

4 Did 1 read that correctly? 4 HEARING OFFICER KEPKO: Is that waat courtesy admitting

5 A Yes. 5 privileges are?

& Q. So the first two are Dr. Schwartz and Dr. Bowers; right? | 6 MS. SNYDER: Thank vou

7 A. Right. 7 THE WITNESS: Shali [ explain that?

8 Q. And then the third was Dr. Kade? 8 BY MS.SNYDER:

9 A. Correct. g Q. I'm going to ask it in two questions. First of all, if
10 Q. And then the next paragraph of this letter, the second |10 you're aware, do all hospilals have the same designation of
11 sentence -- the last sentence, "It is my understanding that |11 privileges? So, in other words, do they all have the category
12 Roslyn Kade, M.D, will continue working at the facility and that |12  courtesy versus affiliate?

13  her privileges at The Christ Hospital remain valid through |13 A. Some do.
14 February 28th of 2012." Did [ read that correctly? 14 Q. Soyour understanding of courtesy privileges, what do
15 A. Right. 15  courtesy privileges mean?
16 Q. SoDr. Kade's privileges did change in 20612; right? |16 A. IfI may, let me distinguish between affiliate, courtesy and
17 A. They did. 17  active.
18 Q. And you told the Department of Health about that; right? |18 Q. Ckay.
15 A, That's correct. 19 A. Affiliate is used by Christ Hospital and used by Jewish
20 Q. Ifyou could look at Exhibit 13, please. Thisisaletter |20 Hospital, and it's sometimes also referred to as refer and
21 from The Christ Hospital to Dr. Kade; correct? 21 follow. In other words, you refer the patient to the hospital,
22 A. Uh-huh. 22 and, at that poind, the hospital assumes care, as you previously
23 Q. Dated 2-20-2012. You provided this letter to the Department |23  described. The physician with those privileges is allowed to
24 of Healih; right? 24  come into the hospital and follow the patient and make comments
25 A. Idon't know specifically if I did. Ijust don'trecall. |25 in the patient's chart, but not to direct care.
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1 Q. You've seen the letter before? 1 In other words, he's not able to order medications. He's

2 A. I have seen the letter before, Yes. Yes, Fdid. Jtakeit | 2 notable to order lab tests, not in & position to tell the

3  back. Yes, Idid. Idid submit it to the department. [just | 3 nursing staff what to do in caring for the patient.

4  had to think through it. 4 Then admitting privileges, and there are courtesy admitting

5 Q. Tunderstand. A lot of facts going on here. 5 privileges, and full or active admitting privileges. The

6 So in 2011, you already testified that she had courtesy | 6 terminology, maybe, is a little different, but the concept is

7  privileges; correct? 7  the same from hospital to hospital. Usually, when vou're on the

8 A. She did at the time. Correct. B courtesy staff, you have full admitting privileges. You can do

g Q. Allright. This letter, I'm looking at the Re line. It 9  all of the same things for a patient a person with full
10 says, "Re-appointment 2-29-2012 to 2-28-2014"; correct? |10 admining privileges can do, but you're typically limited to
11 A. Uh-huh. 11  six, eight, ten admissions a year, depending upor the parficuiar
12 Q. Itsays, "Transferred to affiliate staff status withno |12 hospital. ‘

13 clinical privileges.” Did I read that correctly? 13 A person with courtesy admitting privileges doesn't have any
14 A. That's comrect. 14 duties for committee appointments or attending general stafl
15 Q. So under affiliate staff status, Dr. Kade was able torefer |15  meetings. They are permitted to come to staff meetings, but

16 patients to The Christ Hospital, but not to directly admither {16 theyrenot required to. Whereas, a physician with an active --
17 own patients; correct? 17  in Christ Hospital's terms, active membership on the medical
18 A. Thatis comrect. 18  staff, would kave to attend - would have o accept committee
19 Q. When you refer a patient, you stop having control of that |19  appointments and attend medical staff meetings to a certain
20 patient at the door; right? 20 percentage sach vear in order fo maintain that active status,
21 A, That's correct. 2% Courtesy privileges are fading away for the reasons I've
22 Q. So that patient is referred to another physician in that {22  discussed. It does apply to admissions. And the only place
23 hospital? 23 where they're really going to probably survive is with some
24 A. Well, it could be the emergency room physician first, and |24 consulting physicians, sore specialty consulting for a specific
25 then the appropriate consultant physician would follow. (25  practice, primarily at Hospital A, but conld maintain courtesy
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1 privileges at B, C, and I; he could go into those hospitals and | T A. Uh-huh.
2 consult in his area of specialty. 2 Q. -- of Exhibit 21, This letter is dated January 24th of
3 So there will be some limited use of courtesy privileges | 3 2012; right?
4  still for those types of situations, but physicians in a 4 A. Correct. :
5 situation like Dr. Kade and like me, and other general practice | 5 Q. And this is to Mrs. Haskell; right?
6  physicians that don't regularty admit patients to the hospital | 6 A. That's correct.
7  wen't be, at Jeast in Cincinnati, given something equivalent for | 7 Q. And this is a letter from Drs. Gravely and Hansel agreeing
8  that status. B to be backup physicians for your facility; correct?
9 Q. Asyou understard this movement, a physician with aboard | 8 A. That is correct.
10 certification would still be able to have courtesy privileges [10 Q. Did they become active backup physicians for vour facility
11 just because of the board certification? 11, at that point? In other words, if there had been an emergency
12 A. No. Not if they're not actively admitting patients in some 112  in your facility in January, would you have called one of these
13  hospital. In other words, Hospital A can ask Hospital Bto {13 physicians?
14  certify -- say a physician has regular admitting privileges at |14 A. Possibly, [ mean, you know, possibly. Dr, Schwartz or
15 Hospital B, he has a body of work there that can bereviewedand |15 possibly Dr. Bowers.
16 evaluated. Hospitai A can ask for Hospital B to certify his |16 . Because at this point, Dr. Kade can't; right?
17 credentials and then have courtesy privileges. Butifhe'snot {17 A. She can. This is January.
18  actively admitting - for instance, a dermatologist who doesn't |18 Q. I'msorry. You'reright. January. Okay. So in another
19 regulerly admit patients, he will not get courtesy privileges. 119  month, she can't?
20 Q. Thank you. 20 A. Idon't know that.
21 Going back to Dr. Kade. As of this letter, she was notable |21 Q. You don't know that?
22 o direct admit patients? 22 A. That's correct. I didn't know her status until I received
23 A. That's correct. She can refer. 23 the letter from Christ.
24 Q. She can refer. 24 Q. lunderstand. But looking back now, yvou know that, as of
25 And, at this time, she did not hold privileges with any |25 February, she wasn't going to be able to be used?
Page 99 Page 101
1 other bospital; correct? 1 A. Iknow now that, as of February, she could not be used.
2 A. That is correct. 2 Q. Right You would have put these two physicians, kind of,
3 . The department questioned you about whether Dr. Kade's | 3 into that active offer of backup physicians the facility could
4  affiliate status met the requirements of the 2011 variance; | 4  eall?
5 right? 5 A. Yeah. Sure.
6 A. They did. € (). If you could look at Exhibit 19. Before we talk about this
7 Q. Ifyou could look at Exhibit 12, please. Thisisachainof | 7 document, did you ever contact either Roy Croy or anybody from
B e-mails back and forth between you and Roy Croy; isthat | 8 the Depariment of Health in Fanuary to let them know that you
9 correci? 9 entered into this agreement with Drs. Gravely and Hansel?
10 A, That's correct. 10 A. Idid not feel it was necessary. There was nothing in the
11 Q. AndRoy Croy, at that time, worked for the Department of |11 department’s communication to indicate that it would be
12 Health, as far as you know; right? 12 necessary for me to inform them of every backup physician that 1
13 A. That is correct. 13  had
14 Q. Youdidn't ask the Department of Health at this point fora {14 Q. Butyou had done that in the past; right?
15 modification of the variance, did you? 15 A. No. .
16 A. No,Idid not. 16 Q. Well, let's think about your 2010 variance. That was
17 Q. But youdid go out and get two more backup physicians? |17  conditioned on you and Dr. Kade,
18 A. Right. 18 A. Right.
19 Q. Drs, Hansel and Gravely? 19 Q. When your privileges were sef to change, vou asked for &
20 A. No. 1did that much earlier. 20  modification to bring in Bowers and Schwartz; right?
21 Q. ifyou could look at Exhibit 21, please. 21 A Correct.
22 A. 1did get them, but earlier, not in response to what we're |22 Q. You would agree that this is, kind of, a similar situation?
23 talking about here, 23 A. When it came up subsequently, yes. But the question was --
24 Q. Let's just zero in on that date of when you got them. In |24 as [ understand the question, when I kind signed them on that [
25  this document, it's Bates stamped page 5 - 25  notified the department at that time. I had had backup letiers
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1 with Dr. Schwartz long before 1 asked Dr. Schwartzto be puton | 1 HEARING OFFICER KEPKO: resomry. What wes your answer?

2  the variance reguesi with the department. So when it became 2 THE WITNESS: The physicians that they accepted in the

3 necessary that I - let me back up and say that my goal has | 3 acceptance letters of the variance requirements,

4 always been to have a more robust plar in place for the careof | 4 BY MS. SNYDER:

5  patients that may need care beyond what we can do in the surgery | 5 Q. Again, going back to the 2011 variance, which at this time,

6 center than what was required of me by the department. | 6 and currently we're still under, that relied on Kade, Bowers and

7 So the fact that I had Dr. Schwartz in a formal backup | 7 Schwartz; right?

8 agreement letter long before he was ever listed as a backup | 8 A. That's correct.

g physician with the department, the fact that I approached 9 Q. But you've changed your list? You changed your hst‘7
10 s, Gravely and Hansel before they were actmally needed is just |10 A. No, no. Well, I didn't change my list. I had an additional
11  part of my wanting to be sure that | had a very robust plan in |11 resources available beyond what the department was requiring of
12 place to care for any patient that may need care. 12 e at the time.

13 (). Sothey became needed in February when Dr. Kade's privileges [13 Q. If you conld look at Exhibit 19, please. I think you are
14 changed? 14 already opened to that.
15 A. I felt that it was a good idea to put them on in February, |15 A. Yes.
16 also with Dr. Bowers' problems. 16 €. This is a letter dated May 24th, 2012; right?
17 Q. And in February, you didn't tell the Department of Health (17 A. That's correct.
18 that you had put them on; right? 18 Q. And it's written by your counsel, Ms, Branch -
19 A. We stili had Bowers in place and Schwartz in place, sothey |19 A. That's correct.
20 weren't necessarily needed, but they were available. 20 . --to the Department of Health - to Rebecca Maust at the
21 Q. Inyour interactions with WMPC that we saw in Respondent's {21  Department of Health; right?
22 Exhibit E, and in some of interactions with the Department of |22 A. Right.
23  Health, you had seen that the Department of Health checks the |23 (., This is the first time that your facility notified the
24 credentials of the physicians that you use as backup physicians; |24  Departinent of Health that you will be using Hansel and Gravely;
25  correct? 25  right?
Page 103 Page 105

1 A. Thatis correct. 1 A. Correct

2 Q. Did you consider the fact that the Department of Health | 2 Q. The second paragraph of this letter, starting with, "The

3 would have wanted to have checked the credentials of 3 facility has contracted.” And I'll spare us all. I won't read

4 Drs. Gravely and Hansel before you started using them? | 4  that for the record. But, basically, the letter is telling the

5 A. Nomore than they checked the credentials of the physicians 5  Department of Heaith that it's contracted with Drs. Gravely and

& af transfer agreement hospitals, The department — youknow, my | 6 FHansel for them to act as backups; comrect?

7 understanding is that the department necded to be sure that | 7 A. That's correct.

8  there was a plan in place, not that they needed to knowevery | 8 Q. And, then, that bottom paragraph, second sentence,

9 physician that we may call upon for care at any point in time. | 9 "Dr. Bowers." Do you see that? First line of the very last --
10 My understanding of the variance was that there wasa |10 A, Same thing.

11  minimum standard of care available, and so the fact that we |11 Q. It says, "Dr. Bowers, who was previously a backup physician,
12  exceeded that minimum standard of care by having redundant {12  will no longer be serving in that role.”

13  backup, to me, was - I didn't feel that there was aneedto |13 A. Right.

14 inform the department of that.  had no objectiontoit. I |14 Q. When did you take Dr. Bawers off your list?

15  didn't -- there was nothing in the department's communication, |15 A. The day before, May 23rd.

16  you know, over a long period of time that indicated that they |16 Q. But he actually sold his practice on May Ist; right?
17 need to know the physicians we might use. 17 A. That is what he informed me on May 23rd.

18 . You said your understmding of the minimum standard of care {18 €. So he didn't tell you about it until May 23rd?

19 that a variance has to meet. 19 A. He wrote a letter on May 21st; I received it on the 23rd.
20 A. Ub-huh, 20 That was the first time.

21 Q. Isthat your testimony? 21 Q. And this letter was in response to an inquiry from the
22 A. Well, the minimum standard required in the variance. |22 Department of Health; right? Tl just direct you to the first
23 (. What was your understanding of the minimum standard required |23 sentence of the letter.

24 tomeet the variance? 24 "This letter responds to your May 4th, 2012, letter to
25 A, That the physicians that they accepted. 25 Dr. Haskell asking how the Lebanon Road Surgery Center meets the
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1 patient'’s safety and contimuity-of-care concems, address | 1 Q. "As requested, attached is a copy of the emergency protocol

2 (inaudible) protocel.” Did I read that correctly? 2 that was in effect at the time this patient was transferred,

3 A, Right 3  The red-line type indicates additions and changes to the

4 Q. Allright. Now that we've mentioned the word protocol, I'd | 4  protocel made subsequent to the time the variance was granted.”

5 also like to talk to you about your facility’s protocol. I'd | 5 A. Uh-huh.

&  like to take you back to Exhibit 10, please. This is the 2011 & (. I you could now turn to page 4, the next page, this is the

7 variance that was granted by the Department of Health; right? | 7 protocol with the changes that you provided to the Department of

8 A. Yes. Uh-huh. 8 Health; correct?

8 Q. Do you understand this variance to still be in effect? | 8 A. Uh-huh.

10 A. According to counsel, that is my impression. yes. Minus ;10 Q. This protocol has, at the botfom of it, a date of

11 Dr. Bowers. 11 February 22nd of 20127

12 (. Minus Dr. Bower and Dr. Kade? 12 A. That's correct.

13 A. And Dr. Kade. That's correct. 13 Q. Is that when the protocol went into effect?

14 Q. If you could -- again, I'm looking at the conditions set |14 A. That's correct.

15 forth in the variance. Ht's the third paragraph down, 15 MS. BRANCH: Do you have an extra copy? The book she gave

16 A. Ub-huh. 16 me didn't have - it stopped at page 3.

17 Q. It'sNo. 3. Itsays, "3. The strict adherence to the 17 MS, SNYDER: I'm sorry. Absolutely.

18 Lebanon Road Surgery Center emergency protocol by all staffof |18 MS. BRANCH: Thank you.

19 the facility.” 19 MS. SNYDER: Do you want a minute to look through that?

20 A. Ubh-huh. 20 MS. BRANCH: No. You can go ahead.

21 Q. DidIread that correctly? 21 BY MS. SNYDER:

22 A, That's correct. 22 Q. Solthink you just testified that this protocol was

23 Q. You had submitied emergency profocol to the Department of {23 effective February 22nd, 20127

24  Heaith as part of your variance request; right? 24 A. Correct.

25 A. That's correct. They asked for it. 25 Q. Butyou didn't provide it to the Department of Health until
Page 107 Page 103

1 Q. They asked for #t. They asked for it in 2010, too; right? | 1 May of 2012; correct?

2 A. Ibelieve so. 2 A. Apparently not.

3 Q. ifyou could go to Exhibit 5, please, page 13, Actually, I | 3 MS. SNYDER: Thank you, Dr. Haskell. 1don't think I have

4 pgucess if you would look at the first page, keeping yourhandon | 4 any further questions at this time.

5 page 13. If you look at the first page, we've already talked | 5 HEARING OFFICER KEPK.O: Did you calt him on cross?

6 about this letter, but this is the facility’s request for a 6 MS. SNYDER: I called him on cross.

7 variance; correct? 7 MS. BRANCH: I will reserve my questioning of Dr. Haskell

8 A. Correct, 8 until our case.

8 Q. Ofthe transfer agreement? g HEARING OFFICER KEPKO: very gooz. Thonk vou, Ds. Haskell,
10 And, then, page 13, is the - starting at page 13 isthe {10 MS. SNYDER: Well, in that case, we don't have our next
11 emergency medicai protocol that the facility provided to the |11 witness because { was anticipating that Dr. Hassle would go with
12 Department of Health for consideration of that request; right? |12 Jennifer. We can get her down here, but we need a couple of
13 A. That's correct. 13 minutes fo do that,

14 Q. Your protoco! has changed since then for Lebanon Road; |14 HEARING OFFICER KEPKO: That's good. [ think it's about
15 right? 15  time for about a 20-minute break or a hatf-hour. How about you
16 A. It's changed for all of our facilities. Yes. 16 all? Do you want {o do something about funch?

17 Q. Deall of your facilities have the same emergency protocol? |17 MS. BRANCH: Is there something close by?

18 A, Yes, 18 HEARING OFFICER KEPKO: there's s cafeterin downstairs, T |
19 Q. And you provided the new protocol to the Department of 119 believe. ‘
20 Health. If could you turn to Exhibit 17, please. Thisisa |20 MS. SNYDER: They have sandwiches.

21 letter from you to, again, Rebecca Maust; right? 21 HEARING OFFICER KEPKO: Good enugh. Cotne back sbout £-10,
22 A. Ub-huh. 22 .-

23 Q. It's dated May 3rd of 2012, If you could ook at the third |23 And, thereupon, a luncheon recess was taken.

24 page of the letter, last paragraph, it starts, "As requested.” |24 ..

25 A. Ub-huh. 25
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% FRIDAY AFTERNOON SESSION 1 facility surveyor in the Bureau of Long-term Care Quality until

3 _ . SEFTEMBER 8, 2033 | 5 2000. From 2000 to 2003, I was an assistant supervisor in the

4 EEARTHG OFFICER KEPKD: Let's go back on the record. 3 Columbus district office in the Bureau of Long-Term Care

5 Your nesxt witness. 4 Quality. From 2003 to 2008, I was the technical assistance

g M, SNYDER: Thark you. The Stake would iike to caiy | O  Programmanager, and we provided education and training for

7 Shannon Richey. 6 nursing home providers. From 2008 to current, T have been the

8 (Witness sworn.) 7 assistant bureau chief in Non Long-term Care.

9 KEARING OFFICER KEFKo: State yows fall ame and spell yous 8 (). Could you please give us a brief overview of your job duties
10  1lamst mame for the record. 9 s assist-ant bureau chief in Non Long-term Car'c? Non Long-term
11 IHE WITNESS: Shannon May Richey, R-I-C-E-E-Y. 10 Car.c, 1s that the same as the very long title that you just

11 testified to?
iz HEARING OFFICER KEPKO: Thank you. .
13 o 12 A. Comect. The Buresu of Community Health Care Facilities and
14 SHANNON M. RICHEY, 13  Services is otherwise known as the Non Long-term Care Bureau,

14 and that's because we have oversight of all non long-term care
15 being farst duly svorn, as presorised by dav. ves examined € g5 pailities <o all other health care providers that are not
16  testified as follows: 16 nursing homes or residentiat care facilities.
17 DIRECT EXAMINATION 17 Q. Thank you.
18 BY MS. SNYDER: 18 If you could now give me a brief averview of the job duties.
18 0. Hi, Ms. Richey. How are you? 19 A. Sure. Ihave an administrative and supervisory role in the
20 aA. I'm good. 20 regulation of non long-term care facilities. I oversee
21 o 5o I'ma soft talker; you're a soft talker. Plomse keep |27  gurveyors, and I answer questions for providers, and I respond
22  yeur voice up for the court reporter, or else she'il tell you |22 f{p provider inquiries.
23  she can't hear. 23 Q. Are health care facilities considered non long-term care
24 Ms. Richey, who is your employer? 24 facilities under your purview?
25 A. 7he Chio Department of Health. 25 A. Yes.

Page 111 Page 113

1 Q. And what's your position with the Ohio Department of Health 1 Q. Are Ambulatory Surgical Facilities under your purview?

2 currently? 2 A. Yes.

3 A. P'mthe assistant burcau chief in the Bureau of Community | 3 Q. Are Ambulatory Surgical Facilities kind of a subset of a

4 Health Care Facilities and Services, otherwise known as the | 4  health care facility?

5 WNon Long-term Care Program. 5 A. Yes. Ambulatory facilities fall under health care

6 Q. Is your bureau different than the BIOS? 6 facilities.

* A Yes. 7 Q. Are you involved in the regulation of Ambulatory Surgical

8 Q. Okay. How are they different? 8 Facilities for the Department of Health?

8 A. They are different -- we are two different bureaus that fall | 9 A. Yes, I am.

10 under the same division. So there are four bureaus inthe (10 Q. How?

131 Division of Quality Assurance: BIOS, Bureau of Information (11 A. Iprovide an administrative and supervisory role. Treview
12  Operational Support; Burcau of Community Health Care Services | 12 some of the survey reports that are submitted by the surveyors.
13  that oversees the regulation of non long-term care facilities. {13 [ respond to provider inquiries, if there are questions about
14 Q. Thank you. Could you give us an overview of your education, |14  the regulations or rules surrounding Ambulatory Surgical
15 starting with your undergraduate? 15 Facilities, and I do participate in the processing of variance
16 A. Ihave an undergraduate degree in nursing, and lama |16  requests, and I review transfer agreements.

17 Registered Nurse, 17 Q. What is an ASF?

18 Q. How long have you been with the Department of Health? |18 A. An ASF is an Ambulatory Surgical Facility, and that is a
18 A, Twenty-two years. 19 facility who provides surgical procedures on an outpatient
20 . And have you always been in the same position that youre in |20 basis.

21 today? 21 Q. And I think you testified in an overview of your job duties
22 A. No. 22  about transfer agreements. You're familiar with the term
23 Q. Would you walk us through your positions with the Department | 23 "transfer agreement"?

24  of Health, starting when the came on 22 years ago? 24 A. Yes,lam.

25 A. Sure. When I came on in July of 1991, | was a healthcare |25 Q. What is a transfer agreement?
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1 A. A transfer agreement is set forth in the rule; however, it | 1 Q. And does a facility have to provide the names of the backup
2 is an agreement between 2 hospital and an Ambulatory Swrgical | 2 physicians it intends to use in Heu of having a Written
3 Facility to provide care or medical care for patientsinthe | 3  Transfer Agreement?
4  event of medical complications, emergency situations, or forapy | 4 A. Yes, they do.
5  other needs that might arise. 5 Q. Why?
6 Q. Does a facility have to have a Written Transfer Agreement 6 A, So that we can verify their credentials and their admitting
7 with 2 hospital in order to receive a license to operateasan | 7 privileges at the hospital.
8 ASF in the State of Chio? 8 Q. Who decides whether to grant or deny a Request for Variance
9 A. Yes. They may request a variance to the requirements ofa | 9  of the Written Transfer Agreement?
10 transfer agreement. 10 A. The director of Health.
11 Q. And what is 3 variance? 11 Q. Do you make a recommendation to the director at the
12 A. A variance is a method in which they can meet the intent of |12 Department of Health how to proceed with a request for a
13 that rule in an alternate manner. 13 variance of the Written Transfer Agreement?
14 Q. Since you started your position in 2008, how many facilities |14 A. No, 1 do not.
15 have requested variances of the Written Transfer Agreement 115 . When was Lebanon Road initially licensed to operate as an
16 requirement? 16 ASF?
17 A. Tomy knowledge, there have been two. 17 A. In2010. .
18 . Are you aware of any Ambulatory Surgical Facilities that |18 Q. And when it originally applied in 2010, did it have a
19 have requested a variance from the Written Transfer Agreement {19  Written Transfer Agreement with the hospital?
20 that have been denied that request? 20 A. No, they did not.
21 A. No. 21 Q. Did it request a variance of that requirement?
22 Q. Areyou familiar with I.ebanon Road -- 22 A. Yes, they did.
23 A. Yes,Iam. 23 Q. Ifcould you turn, please, to State’s Exhibit 5. Could you
24 Q. -- Surgery Center? 24  identify that document for the record, please?
25 A. Yes, Iam. 25 A, This is the request from Lebanon Road Surgery Center for a
Page 115 Page 117
1 Q. How are you familiar with Lebanon Road? 1 variance.
2 A. I have reviewed survey inspections from Lebanon Road Surgery | 2 Q. 'Was this Request for Varjance granted?
3 Center, and I also have participated in gathering information 3 A. Yes.
4  for their variance request. 4 Q. If you could tum, please, to Exhibit 6. Could you identify
5 . And what is vour typical role in the processing of a 5 this document for the record, please?-
6 variance request? & A. This'is ODH's approval of that request for a variance,
7 A. Typically, I just gather the information, and if we're 7 €). Was this variance that was granted by ODH conditioned on the
8 missing any information that might be helpful in the director 8 facility's association with certain physicians?
9 making a determination as to whether or not to approve that | 9 A. Yes.
10 variance, we would gather that information, and, then, that |10 Q. And could you show us in the letter, if the letter
11 information is provided to the director. 11 designates those physicians, where are you finding it?
12 Q. And how does a facility request a variance of a Written |12 A. In Paragraph 2, it specifically identifies Dr. Haskell and
13 Transfer Agreement requirement? 13 Dr, Kade as having privileges at Jewish Hospital and Christ
14 A. In writing, either through a letter or as part of their Plan |14  Hospital, and that these two physicians have admitting
15  of Correction. 15 privileges and have been verified.
16 Q. Historically, has the director required — and I understand | 16 ). Thank you. If you could turn to page 2 of this document.
17 we're under multiple directors. But has the director required 117  What would have happened to this granted variance had one of
18 certain information 1o be provided by the facility in arequest | 18 those physicians not had admitting privileges?
19 for a variance of the Written Transfer Agreement requirement? 119 HEARING OFFICER KEPKO: I'm sorry. Ican't hear you.
20 A, Yes. With our previous director, Dr. Jackson, he required a | 20 MS. SNYDER: I'm somy.
21 facility to send their emergency protocol and any evidence of i 21  BY MS. SNYDER:
22  emergency backup physician coverage providing 24-hour coverage. |22 Q. What would have happened to this granted variance if one of
23 . And by emergency backup physician coverage, do youreferto |23 those physicians had, for some reason, Jost their admitting
24  those as backup physicians? 24  privileges?
25 A. Yes. We refer to those as backup physicians. 25 A. It would no longer be valid.
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1 Q. Could you, please, turn to -- before we move off of that. | 1 A. No, she is not.
2  Did you play a role in processing this requested variance? | 2 Q. Was she included in the modified variance that was granted
3 A, Notin2010. 3  as aresult of this letter?
4 Q. If you can go to Exhibit 8, please. Could you identify this | 4 A. We continued to inchude Dr. Kade in that variance because
5%  document for the record? 5  our understanding was that only Dr. Schwartz and Dr. Bowers were
6 A. Thisis the request from Lebanon Road Surgery Centerto | 6  added to replace Dr. Haskell. Our understanding was that
7  modify the variance that was in place. 7 Dr. Kade would remain as a backup physician.
8 Q. Okay. And how did they want to modify that 2010 variance? = & Q. If you could now look, again, at the Exhibit 10, the 2011
9 A. They wanted to add two backup physicians: Dr. David | 9  variance. I'm looking at the second paragraph in this letter.
10  Schwartz and Dr. Walter Bowers and substitute thesn for 110 Third line. If could you read that indo the record. It starts
11 Dr. Haskell. ' 11 with, "It is my understanding."
12 . Did you play any role in processing this Request for |12 A. "It is my understanding that Roslyn Kade, M.D., will
13 Modification? 13 continue working at the facility, and that her privileges at The
14 A Yes, ldid 14 Christ Hospital remain valid through February 28th, 2012."
15 Q. What did you do? 15 Q. Thank you. And, then, if you could skip down o the little
16 A. [ verified the admitting privileges and credentials of |16 paragraph, starting, "Should evidence.” Could you please read
17 Dr David Schwartz and Dr. Walter Bowers at Christ Hospital. |17 that?
18 (. And was this modification granted? 18 A. “Should evidence of the reappointment to hospital staff or
19 A. Yes. 1%  of unrestricted admitting privileges for any of the three named
20 Q. If you could turn, please, to Exhibit 10. Was this variance |20  physicians not be provided to this department in a timely
21 granted by the Chio Department of Health conditioned on the {21 manner, this variance will no Jonger be valid."
22  association of specific backup physicians? 22 Q. Thank you.
23 A, Yes. 23 After that Febrary 28th, 2012, date that this letter
24 Q. And who would those physicians have been? 24 indicates Dr. Kade's privileges expired, are you aware of any
25 A. Those would have been Dr. David Schwartz, Dr. Walier Bowers |25 communication that the Department of Health got telling us that
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1 and Dr. Kade. 1 say she, after that date, had unrestricted admitiing privileges?
2 Q. Does a variance have an expiration date? 2 A. No, I'm not aware of any,
3 A. Currently variances have an expiration date. Priorto | 3 Q. Ifyou could tum to Exhibit 13, please. Could you identify
4 November of 2011, they did not have expiration dates unless : 4  this document for the record?
5  there was a modification made to that variance. 5 A. This is a letter from Christ Hospital notifying Dr, Kade of
6 Q. And when you say "ptrior to November of 2011," istherean | 6 her reappointment and her {ransfer of her status to an affiliate
7  event that triggered that change? 7  staff status with ne clinical privileges.
8 A. Anew protocol was developed for processing variances. | 8 Q. After this change In her status, did Dr. Kade still have
9 Q. Ifyou could turn, please, to Exhibit 11. Could you 9  unrestricted admitting privileges at The Christ Hospital as you
10  identify this document for the record, please? 10 understand privileges?
11 A. This is the protocol that was developed for processing 111 A. No. According to this letter, she no longer had clinicel
12  variance requests in November of 2G11. 12  privileges or admitting privileges.
13 Q. Was this the protocol that you were referring to in your 113 Q. Yes. Does the Department of Health have any evidence of why
14  earlier answer? 14 Dr. Kade's privileges changed from courtesy to affiliate?
15 A. Yes. 15 A. No.
16 Q. Do you know, are all of the materials in this protocol new {16 Q. So with Dr. Kade's status indicated in this letter of
17 conditions put on a facility? 17 affiliate, did she meet the conditions of the 2011 variance?
18 A. No. A number of these protocols — a number of these were :18 A. No, she would not have.
19  things we already did; however, we just put them in writing. |19 Q. You testified earlier that a facility has to give the
20 Q. Did a facility always have to submit the names of its |20  Department of Health the names of the backup physicians that it
21 proposed backup physicians to the Department of Health in |21 intends to use for the purpose of the variance. Does a facility
22 writing? 22  also have to tell the Department of Health if it adds physicians
23 A. Yes, 23 to its backup list?
24 Q. Ifyou could go back, piease, to Exhibit 8. Is Dr. Kade |24 A. Yes.
2% mentioned in this letter? 25 Q. Why?
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1 A. Sothat they can verify their credentials and their 1 they would have been told that that was needed.

2 admitting privileges. 2 Q. Okay. And you also testified that, if a physician is added,

3 Q. Ifthey add physicians to their group of backop physicians, | 3 that that's a modification. Again, is that just based on, sort

4  is that considered a change in their variance? 4 of, common knowledge or is there a rule that says if a facility

5 A. It would be a modification to that variance. 5  or an Ambulatory Surgical Center adds a physician, that's a

6 Q. Did this facility apply for a renewal of its Ambulatory | 6 modification?

7  Surgical Facility license in 20127 7 A. Because they know the requirernent - the reason for why they

8 A. Yes, they did. 8  would want to notify us so we could check their admitting

9 Q. Ifyoucould turn, please, to what's been marked as State's 9 privileges and credentials, because the variance is based on
10  Exhibit 2. Could you identify that document for the record, |10  that information being provided to the director so that he can
11 please? 11 make a determination as to whether or not to approve that
12 A. Thisis Lebanon Road Surgery Center's Renewat Application |12  variance.

13 for Licensure from 2012, 13 If they specifically identified physicians, and we had

14 Q. Isthis a true and accurate copy of the renewa! application |14  checked those admitting privileges, if any changes are made to

15  that was received from Lebanon Road Surgery Center for the 115 that, they would have to notify us so that we could re-check

16 renewal period of 2012 10 20137 16 those physicians' credentials and admitting privileges so that

17 A. Yes,itis. 17 we can provide that information to the director.

18 Q. Thank you. Did the facility submit 2 Written Transfer |18 Q. Your testimony that "They would have to notify us," is that

19  Agreement with a hospital with this application? 19  arule?

20 A, No, they did not. 20 A. No, it would not be a rule, It's not a rule. It's just a

21 €. Did this facility request a variance of the Written Transfer |21  requirement.

22  Agreement requirement? 22 Q. Okay. And is there a certain requirement as to the number

23 A. Yes, they did. 23 of backup physicians that are necessary?

24 Q. Could you, please, turn to Exhibit 3. Is this the request |24 A. No, but they do have to assure us there is 24-hour-a-day,

25  for the variance to the Written Transfer Agreement for the |25  seven-day-a-week coverage, and that if someone is gone, that
Page 123 Page 125

1 renewal period of 2012 and 2013 that the Ohio Department of | 1 there is another person to pick up that coverage,

2 Health received from Lebanon Road Surgery Center? 2 Q. Let me ask this way: If yon approve a variance that has two

3 A, Yes,itis. 3 backup physicians and they added a third physician, they still

4 Q. Has the director made a decision of whether to grant ordeny | 4  met the requirements that were granted under the variance that

5  this variance request? 5  said they had two. Why would they have to notify you of a

6 A. Not that I'm aware of. 6 third?

7 Q. Can anybody besides the director make that decision of | 7 A. Well, that really is a decision for the director to make.

8 whether to grant or deny this request for a variance? 8 Q. Okay.

9 A. No. ¢ A. We actually don't make that decision. We would not, as the
10 MS, SNYDER: I don't have any further questions. 10  program, determine whether the number was appropriate or not.
11 HEARING OFFICER KEPKO: couns:, befote vou cross, Imgoing | L% The director of Health would make that determination,
12 1o ask one or two questions, just to clarify some of my notes. |12 Q. Could they add a third and you not know?

13 --- 13 A. They could, but then we would not have the ability to check
14 EXAMINATION 14  the admitting privileges and the credentials of that physician,
15 BY HEARING OFFICER KEPKO: 15 and so we would not know if that physician was appropriate to be
16 Q. You testified earlier that Director Fackson, when his tenure |16  added to that variance.

17 was ongoing, required certain information in the vartance, andI |17 Q. So your testimony, again, is if there are two backup
18 believe you testified to the emergency protocol and evidence of |18  physicians and a facility adds a third, they are reguired to let
18 backup 24-hour coverage. Was that a rule or was that his sort |19 your department know, and you consider that to be a modification
20 of personal -- 20  ofthe variance?

21 A, That was things that he deemed necessary in order to makea |21 A. Correct.

22 determination. It wasnot in rule. It was just information |22 Q. And go through the whole approval process again?
23  that he deemed necessary. 23 A. Comect. The information would have to be set forth fircugh
24 . How does a provider know what the director required? |24  the director,

25 A, They would have been told. If they had not provided it, |25 HEARING OFFICER KEPKO: Very good. Counsel.
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1 MS. BRANCH: Thank YOu. 1 HEARING OFFICER KEPKO: vour question was, if you add &

2 CROSS-EXAMINATION 2 backup?

3 BY MS. BRANCH: 3 MS. BRANCH: Right.

4 Q. So there's no written regulation or rule that puts the 4 THE WITNESS: I will have to look at the rule quick.

5  provider on notice that if he adds a third, he needs to let you 5 BY MS. BRANCH:

6 know; right? 6 Q. Sure. Take your time.

7 A. No. 7 A. Onpage3, H, 1, and J, refers to the backup physicians.

8 Q. There's no written nile or regulation that puts the provider | 8  Now, it does not state that they have to notify when they make

9 on notice that he needs to request a modification ofhis | 9  modifications, but it does tell us that we have to have a
10  variance? 10  written list of narnes, contact information and area of specialty
11 A No. 11 for those consulting referral physicians who have agreed to be
12 Q. Rules and regulations go through the whole rule-making {12  backup physicians. My understanding of the interpretation of
13 process? 13 thatis we would have to have that information.

14 A. Correct. 14 Q. You know, maybe I should ask it this way: If a doctor
15 Q. But the deparmment also has what we've seen as a procedure, |15  I'm sorry. If a facility wants to request a variance and
16 like, an internal written operational procedure; right? 16 submits two names as backups, and a variance is granted, is
17 A. Correct. 17 there anything in writing that tells that facility that if they
18 Q. And that procedure - I assume you have them for more than |18  have a consultant or extea coverage, or I think Dr. Haskell used
19 just for the variance? 1% the word "redundant coverage,” that that also needs to be
20 A. Right 20 provided to the Department of Health, separate from the variance
21 Q. Is there any written procedure that puts a provider on. (21 requirement?
22 notice that if they add a backup doctor that they need to notify |22 MS. SNYDER: May 1 just get a clarification of your question
23 the department? 23 before we go on? Are you not asking about backup physicians?
24 A. Ask that again. 24  Are you using all of those terms interchangeahly: Consultant
25 Q. Right. My first question was: Is there arule orreg. Now |25  and backup physician?
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1 I'm going to ask: Is there a procedure or protocol, something | 1 MS. BRANCH: My question had nothing to do with the

2 inwriting within the department that's not as formalasa | 2  variance, I guess, is the point I'm making,

3 regulation, that would put the provider on notice thatifhe | 3 BY MS. BRANCH:

4 adds a backup doctor, that he would have to notify the 4 Q. Let's say an ASF has 4 variance, and they have two backups

5 department? 5 listed.

6 A. So are you asking if we send a procedure out to the 6 A, Uh-huh.

7  providers with that -- we have a procedure. 7 Q. Do you understand that?

8 Q. My first question was: Do you have something in writing. | 8 A. Ido understand that part.

9 Andmy second question was going to be: How do you notify the | 9 Q. Separate from the variance request and the variance being
10 provider? If you want to answer both at the same time, that's 110  granted, they want to add asother backup doctor or a doctor who
11 fine. 11 has arole -- exact same role as the backup doctor in the
12 A. Thatis part of our procedure, and T am not aware as tohow |12  variance, wants to just add it so they have somebody else in
13  we communicate that, honestly. Ido not send out the leiters, {13  their pocket to go to if they ever needed it. Is there
14 and I have not even writien the content of the letters, and I'm 114 anything - do you understand that part of the question?
15 not aware of all the content in the letters that are sent out. |15 A. Ithink I do.

16 [ am not sure how they are notified. 16 Q. Okay. Somy next question is: Is there anything in writing
17 Q. Where is that written? 17 that alerts the provider that the backup to the backup that
18 A. In our protocol. 18 they've got in their pocket needs to be notified to ODH at any
19 ). Which protocol is that? Is it the one that's for the 19 point?

20  variance? There's one in Exhibit B in the Respondent's book. 20 A. Istill believe that's a modification to the variance.
21 MS. SNYDER: It's 11. 21 Q. Well, answer this one, and then I'm going to ask that one
22 BY MS. BRANCH: 22 next. The first guestion is: In that situation, is there
23 Q. You can look at the one in 11. 'What I'm looking foristhe |23  anythingin writing that tells the provider, "You need to tell
24 language that says, if you add a backup that youneed to let the {24  us that you got backup for your backup"?

25 director know. 25 A. Ido not know,
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1 Q. Andthen the second question is: Is there anything that | 1  the third paragraph, it states, "The variance continues to be

2 tells the provider that having redundant coverage is a 2 conditioned on the continued association of the Lebanon Road

3 modification of the variance, in which case they wouldneed to | 3 Surgery Center with the three physicians named in this letter.”

4 notify you? 4 My understanding is that it's those three physicians that

5 HEARING OFFICER KEPKO: counsel let me interropt because | 5 are named in this letter. The variance was granted based on all

& I'm getting confused with the backup for a backup. 6 the factors that went into piay for those three physicians,

7 MS. BRANCH: I was calling it redundant. 7 their admitting privileges and credentials.

8 HEARING OFFICER KEPKO: Either you're a backup oryoure | 8 If you add another physician, and that variance was

9 pot. It seems fo me that a backup for a backup is a backup. I 9 initially granted based on these three physicians, vou've added
10  mean, it's just another physician who is acting in the roleof a |10 another component to that.

11 backup. 11 BY MS. BRANCH:

12 MS. BRANCH: I'll use the redundant coverage which |12 Q. [ understand that's your position. I'm locking for

13 Dr. Haskell used in his testimony. 13  something in writing that would put the provider on notice that

14 HEARING OFFICER KEPKO: Or consultant. 14 that should be --

18 MS. BRANCH: Or consultant. Okay. 15 A. My position is that this does that.

18 BY MS.BRANCH: 16 Q. Does this talk about a modification?

17 Q. If1askitthis way: Ifa facility adds a consultantto |17 A. No, but it does talk about three physicians being named.

18 their resources, does ODH need to know that? 18 Q. Is there anywhere in the rules, and | mean formal rule

19 A. Ifthey're providing backup coverage for emergency care. |19  making versus procedures versus a letter, that puts the provider

20 Q. And where is that in writing? 20  on notice when a modification needs to be made for a variance?

21 A. It's part of the terms of the variance. 21 A. Notto my knowledge.

22 HEARING OFFICER KEPKO: I'msorry. Ididn'thearyou. |22 Q. And is there anything, again, in the rules, procedures,

23 THE WITNESS: Part of the terms of the variance. 23 letters, that would put a provider on notice that they must

24 BY MS. BRANCH: 24 only use, for backap admission to a hospital and transfer

25 Q. Could vou tell ug where that is, then, in the one that's the |25  situation, they must only use the people in the variance?
Page 131 Page 133

1 most recent, which would be exhibit - 1 A. My position is the letter sent out telling them the variance

2 MS. SNYDER: That's Exhibit 10. 2 s granted does that.

3 BY MS.BRANCH: 3 Q. Well, is it your understanding -- before I get to the rules,

4 Q. Exhibit 10, that if he adds a consultant, he needs to let 4 is it your understanding that if a doctor — if a facility has a

5 ODH know? 5 variance with those two doctors, and the doctor uses a third

8 HEARING OFFICER KEPKO: welt, but, she answered if that | 6  doctor, not in the variance say: Dr. Smith. Never heard of him

7  consultant is providing backup coverage, then that's a 7 before.

8 modification of the variance. g8 A, Uh-huh.

8 THE WITNESS: Right. g Q. And uses Dr. Smith to admit the patient 10 a hospital, is
10 HEARING OFFICER KEPKO: Then your question was: Whereis | 10 there anything in your understanding of the way the variance
11 that written, and now we're looking at Exhibit 10; right? |13 works that that would be prohibited by the variance?
12 THE WITNESS: Right. 12 HEARING OFFICER KEPKO: e you caderstand the question?
13 MS. SNYDER: And I need to understand if we're talking zbout |13 THE WITNESS: Not reaily. Ask that quesiion one more time.
14 aconsultant or a backup. I think those two things have {14 BY MS. BRANCH:

15  different meanings. 15 Q. Do you prohibit, you being ODH, prohibit a facility that has

16 HEARING OFFICER KEPKO: Well, from what the wimess |16 a variance to utilize a third doctor, not mentioned in the
17 testified, regardiess of what you're calling this third person, |17  variance, to admit a patient to the hospital?

18 if they're in any way providing backup coverage in that |18 A. No, there's nothing that would prohibit that.

19 facility, then, in your opinion, that's a modification of the 19 Q. So if there were a sifuation where, let's say,

2¢  variance? 20 Drs. Schwartz, Bowers and Kade were unavailable, or, for
21 THE WITNESS: Correct. 21 whatever reason, Dr. Haskell decided to use Dr. Smith to admit

22 HEARING OFFICER KEPKO: Andinthat case, the hacitiywould | 22 the patient to the hospital, would there be any prohibition on

23 berequired to notify ODH, and now we're looking forthe 123 his doing that?

24 language that says that. 24 A. No. There's definitely no prohibition. Any doctor can
25 THE WITNESS: Right. The conditions of that variance, in {25  admit a patient to the hospital.
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1 Q. You said there's been no decision made on the variance | 1 sure.
2 request from October of 20127 2 MS. BRANCH: I think HH was the CV.
3 A Tomy knowledge, that is correct. 3 MS. SNYDER: Have we gotten this before or is this -~
4 €. Do you know why that's not happened yet? 4 MS. BRANCH: No, I didn’t know if this is -- we got this
& A. No, I do not know., 5 yesterday from Christ Hospital after I got your letter from The
6 Q. Do you know anybody at the department, other thanthe | 6  Christ Hospital from June. :
7 director, who would know? 7 ---
8 A. No. 8 And, thereupon, Respondent's Exhibit IT was marked for
9 Q. Ifyou could go back to Exhibit 8, that is the initial 9  purposes of identification.
10  variance request. I'm sorry. That's not the initial one. {10 ---
11  That's the one with the modificatios adding Dr. Bowers. Onpage 111 BY MS, BRANCH:
12 2 of Exhibit 8, that's Dr. Bowers' letter to Lebanon Road {12 Q. Is this a familiar privilege notice that you've seen when
13 Surgery Center saying that he would be one of theis backups; is {13  you've checked on privileges in The Christ Hospital?
14  thatright? 14 A. Actually, I have rot seen anything that has looked like this
15 A. Correct. 15 before.
16 (. And was it your job, then, to verify that he had admitting |16 Q. Okay. Does this indicate to you that, even today,
17 privileges at The Christ Hospital? 17 Dr. Bowers has active status with the membership with Christ
18 A. Yes. 18 Hospital? Or, I guess, as of yesterday?
1% Q. That's your name? 19 A. Yes.
20 A. Yes. 20 Q. And you did the same for Dr. Schwartz, I take it?
21 Q. It'sthe only place I could find your name in the whole 121 A. Yes, I did.
22 record. 22 Q. And that's page 3 of Exhibit 87
23 So did you call Christ Hospital to verify at the time, I 123 A. Yes.
24 guess this is in August of 2011, to see if he had privileges? {24 Q. Are you familiar with House Bill 597
25 A, Yes, 1did. Icalled on September 8th. 25 A. No, I'm sorry.
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1 Q. And you learned that he had admitting privileges at Christ, | 1 Q. Okay. Do you know if there are any new regulations being
2  and he was active and in good standing? 2  proposed or drafted at the Department of Health currently to
3 A. Correct. 3 change any of this variance to a Written Transfer Agreement?
4 Q. And that was good through May 13th, '137 4 A. Ibelieve there may be, but I do not know the details of
5 A. Correct. 5 those.
6 (. Any indication in August of 2011 that there was a problem. | 6 €. Who would be in charge of that? Who would know about that?
7 with Dr. Bowers admitiing patients on behalf of LRSC at The | 7 A. Probably our legal counsel.
8  Christ Hospital? 8 Q. I'm just curious. If we go through this hearing and this
8 A. Not according to Christ Hospital. 9  process, based on the application from 2012, that's a year old,
10 Q. And do you know, today, whether he still has admitting |10  are things going to change at the department, and we would have
11 privileges at The Christ Hospital? 11 o do a whole new variance request after the new rules come out?
12 A. Iwould have to look back at my notes because [don't |12 A. Ido not know the answer to that.
13 remember. [ believe I did call again. 13 Q. And any idea when those new rules need to be out?
14 Q. Ub-huh. 14 A. I haveno idea.
15 A. I would have to look back. I don't recall if 1 checkedon |15 Q. You said that there was & rule about what needsto bein a
16 ihis one. I've checked on some others since then, and I don't |16  Wriiten Transfer Agreement. Do you know what rule that is
17 recall if he was one of those. 17 because I was unfamiliar with that?
18 Q. Have you checked on him in preparation for today's hearing? {18 A. Whatis -
19 A. No. 19 Q. Iwrote down that there was a rule about what needs to be in
20 Q. Anybody has the ability to contact Christ Hospital to find {20  the agreement between the hospital and the ASF to provide care
21 out if a doctor has admitting privileges; is that right? 21 for patients.
22 A. Thatis correct. 22 A. Thereisamle--
23 (. I think 1l just have this marked as a new exhibit. I'm 23 Q. I'might have written that down wrong.
24 going to matk it 1. T think that's the next number. 24 A. There is a rule that speaks to the transfer agrecments.
25 HEARING OFFICER KEPKO: 15 that your last oe? I'mrot ;25 Q. That there needs to be a transfer agreement?
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1 A, Correct. 1 affiliate?
2 Q. Does the rule say what needs to be in the transfer 2 MS. SNYDER: I'm going to object on hearsay.
3 agreement? 3 MS. BRANCH: I'm just asking if she's aware. I'm not yet
4 A. Youknow, I'd have to actually look at that rule to 4  asking what she knows.
5 determine that. 5 HEARING OFFICER KEPKO: Overruled.
6 Q. Could it be the same rule that requires the transfer 6 THE WITNESS: Tknow there was a conversation, but I don't
7  agreement? 7  know the details of that conversation.
8 A. Correct. 8 BY MS.BRANCH:
8 Q. That's where I should lock? 8 Q. Did you replace Roy Croy?
10 A. Yes. 10 A. No,Idid not replace Roy Croy.
11 Q. And does the Written Transfer Agreement - is the whole |11 Q. Did he have the job befare you of checking out Dr. Kade?
12 purpose behind the Written Transfer Agreement to make swre that 12 A. Before, yes. I was the assistant bureau chief. [ have
13  when an ASF has a patient who needs to be transferred to the 113 always been the assistant burean chief Roy would ask me to do
14 hospital, that the patient will be admitted? 14  things related to processing and gathering information, so him
15 A. Say that one more time. 15 and I shared what we did. He didn't - sometimes we did
16 Q. The purpose behind - 16 different things for different variances. H's whatever he
17 A. The purpose. 17  asked me to do is what [ did.
18 (. - the Written Transfer Agreement requirement is that |18 (. I think he's coming up next. Pl save those questions for
1% puwpose to make sure, if an ASF has a patient who needstobe |19  him then.
20 admitted to the hospital, that the patient will be admitted? |20 A. Okay.
21 A. They will provide medical care for that patient. 21 Q. Areyou aware of what the states is of Dr. Haskell's current
22 Q. Okay. And one way -~ an alternative way of doing that is if {22 privileges at Jewish Hospital? Did you check on him at any time
23 adoctor has admitting privileges and can admit the patient |23 during your variance work?
24 directly, he doesn't need the Written Transfer Agreement? {24 A, Ido not believe -- very honestly, I can't remember if I did
25 A. That's why they would request a variance, and that's |25  ornot. Ihave not real recently, | can tell you that.
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1 typically how those variances are approved, if there are backup 1 Q. Allright. And the Dayton facility, you said there were two
2 physicians, 2 facilities that requested a variance?
3 Q. And do you know when a physician has refer-and-follow | 3 A, Correct.
4  privileges what that -- does that allow the physician to have | 4 Q. Those are both Dr. Haskell, where he's medical director?
5 the patient admitted to the hospital, but the doctor can'ttreat ~ | 5 A. Yes.
6 in the hospital? 6 . Do you have any information on why the Dayton variance is
7 A. Tdonot-- I am not familiar with how privileges work at | 7 still pending from last year?
8 each and every hospital. They differ. We are aware that they 8 A. No.
§  differ from hospital to hospital, so I don't want to answer | 9 Q. Or if there's any concerns that it's not going to be
10 that. [ wouldn't have the knowledge necessary to answer that. {10 compliant with your rules and regulations?
11 Q. Soinyour job, when you're checking out the privileges on |11 A. No, I do not know,
12  the variance request, if you saw that word "affiliate," or |12 Q. You don't know.
13 ‘“refer-and-follow privileges,” how would you figure out what |13 The protocol that we discussed in Exhibit 11, the Department
14 that means? 14  of Health specifically asked Dr. Haskell to telf them how he was
15 A. I'would ask. Ifthey did not tell me they had admiting 115  going -- what was his intent of how to comply with that
16 privileges, active, in good standing and admitting privileges, (16 protocol. That was in May of 2012, Were you mvolved in those
17 and they said they were an affiliate, | would ask. 17 correspondence and discussions?
18 Q. Who would you ask? 18 A. No,1was not.
1% A. Whoever I was talking to on the phone. I always calithe |19 MS. BRANCH: I have no further questions.
20 medical staff office. If'Ican't get the answer from them, and |20 HEARING OFFICER KEPKO: Do you have any redirect?
21 sometimes we don't get a lot of information from the medical |21 MS. SNYDER: I do. Thank you,
22 staff office, so we would then contact the facifity and ask the |22 ---
23 facility, "What does this mean?” 23 REDIRECT EXAMINATION
24 Q. And are you familiar with the discussion that Dr, Haskell |24 BY MS. SNYDER:
25  and Roy Croy had related to Dr. Kade switching from courtesy to {25 Q. Ms. Richey, you've been asked a whetle slew of questions
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1 sbout adding backup physicians to a variance that already has | 1 (Witness excused.)
2  designated backup physicians. Do you remember that Hine of | 2 MS. SNYDER: Can we have about five minutes?
3 questioning? 3 HEARING OFFICER KEPKO: Sure. Five or ten?
4 A Yes. 4 MS. SNYDER: Yeah, that would be great.
5 Q. Okay. In association with that, you were asked if it was | 5 {Recess taken.)
& prohibited that the facility use a physician's admitting 6 {Mr. Croy joined the hearing.)
7 privileges if that physician is not one of those physicianson | 7 HEARING OFFICER KEPKO: Back on the rezord. Your next
8  which the variance was conditioned. Do you remember being asked 8 witness.
9 that? 9 MS, SNYDER: Thank you. Actually, the State does not have
10 A Yes. 10  any further witnesses at this point.
11 Q. AndI+hink that your answer was nothing -- there's nothing {11 HEARING OFFICER KEPKO: Very gocd. Do you rest?
12  to prohibit thai? 12 MS. SNYDER: Well, 'd like to reserve the right to recall
13 A. Correct. 13  witnesses and produce documents for the purpose of rebuttal.
14 Q. Butif a physician uses — excuse me. If a facility uses |14 1 have iy exhibits that have been marked as 1 through 25, 1
15 the backup -- or the admitting privileges of another physician |15  do have an additional exhibit that T gave to Jennifer yesterday,
16 who is not listed as one of the physicians in the variance, is |16  which 'd kike to tatk about on the record, actually, because
17 that facility in compliance with the terms of that variance? |17  what I have done -- and I'll give you a copy of this.
18 A. No. is MS. BRANCH: Can we have this discussion with the witness
19 Q. Why? 19 nothere?
20 A. Because that is a modification fo that variance. A variance |20 MS. SNYDER: Absolutely, He's your witness.
21  is approved based on the circumstances in that vartance and the |21 MS. BRANCH: Okay. Well, again, Mr. Croy, you were called
22 physicians listed as backup. 22 too soon to the room. T'lF think I'H just be a minute or two.
23 Q. You were also asked a Jot of questions about backups and |23 MR. CROY Il just lounge around here until somebody calls
24 consultants. What do you understand a consultant —- weli, first {24 me.
25 ofall, let me ask you this: ‘Do yvou consider those two things {25 (Mr. Croy left the hearing.)
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1 1o be two separate people or types of physicians? 1 And, thereupon, State's Exhibit No. 26 was marked for
2 A. They can be, yes. 2 purposes of identification,
3 Q. Theycanbe. 3 e
4 If a physician is a consultant, but not a backup listed in | 4 HEARING OFFICER KEPKO: This is 267
‘5 the variance, what do you consider that physician to be? What | 5 MS. SNYDER: Yes. If admitted, this will be Exhibit 26.
6 isaconsultant in that - 6 This is a letter that was written to me, obviously, dated
7 A. A coasultant can just be a physician that the attending | 7  June 7th, regarding Dr. Bowers. There has been some testimony
8 physician has referred to to consult about an issue. 8  about Dr. Bowers and about his unrestricted admitting privileges
g Q. Thank vou. If you could ook at Exhibit 8, please. I'mon | 9  in both obstetrics and gynecology.
10 page 2 of that document. You were asked a question about this |10 I have contacted Dr. Broderick who signed the letter and
11  handwritten note at the bottom right-hand comer; correct? (11 asked him for an affidavit to authenticate this document and the
12 A. Correct. 12  information inside it. I have not vet heard back from him, 1
13 Q. Okay. You testified that you wrote that note; right? 113  have been similarly dealing with Trish Williams, who s the
14 A. Correct. 14 person listed on the bottom of Jennifer's Christ Hospital's
15 Q. And you testified that you called the hospital? 15 document. Sol would request that we keep the record open for
16 A. Yes. 16 the State to produce that affidavit attached to this --
17 Q. Okay. When you called the hospital specifically for 117 HEARING OFFICER KEPKO: The affdavit is going to say, whar,
18 Dr. Bowers, did you ask whoever you talked to whether hehad |18  that this is authentic?
19  uprestricted admitting privileges in both obstetrics and 118 MS. SNYDER: That the information in there is correct, and
20 gynecology? 20  that this is his letter, and it also is going to -- there were
21 A. Neo. We ask, "Doses this physician have admitting 21 two letters attached to my May 22nd letter that are also Christ
22 privileges?” 22  Hospital documents, and I don't have a copy of those.
23 MS. SNYDER: I have no further questions. 23 Unfortunately, [ sent them off to Christ, and ! dor't have a
24 HEARING OFFICER KEPKQ: Thank you for your testimony. | 24 copy of those. He would also be authenticating those two
25 THE WITNESS: Thank you. 25 documents. And so you could reserve your ruling on that wntil
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T've had an opportunity to give those to Ms. Branch, but I would
request that the record be left open for the purpose of that.

HEARING OFFICER KEPKO: rorthe purpost of admitting that
document?

MS. SNYDER: Correct.

HEARING OFFICER KEPKO: Do you want to raise your objection
now or do vou want to wait?

MS. BRANCH: Both.

HEARING OFFICER KEPKO: You can't do both.

MS. BRANCH: Well, I can't object to the affidavit or the
letters or -

HEARING OFFICER KEPKO: Until you see them.

MS. BRANCH: -- until T see them, but [ can object to this
Exhibit 26.

First, T would say I don't know why it's relevant because an
attending staff physician has nothing to do with admitting
privileges. The only issue the depariment seems to be concerned
with for the variance is the admitting privileges, and we've
already produced the exhibit that shows he still, today, has
admitting privileges.

Whether he can supervise residents and be an attending at
the hospital is totally irrelevant to the whole variance
request. I'm not even sure why we're even talking about it. I
think it needs explanation, and just a piece of paper -- a
letter to a lawyer doesn't give us that background and that
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HEARING OFFICER KEPKO: Hold on. One at a time.

MS. SNYDER: This is an administrative proceeding where
those rules are relaxed, and if need be, then I can ask
Dr. Broderick to come up, but really he's writing this letter as
a records custodian, setting forth what he sees in the record.
If he came in to testify, it would be, "I am the records
custodian, and this is the information that I found in my
records,” which ¥'m happy to provide that affidavit,

HEARING OFFICER KEPKO: Butifhe came in, he'd be able to
be cross-examined.

MS. SNYDER: Absolutely. On whether he's the records
custodian and he saw the information.

HEARING OFFICER KEPKO: No. On the substantive statemants
that he makes in the letter. And with respect to the other
documents, you know, it was my understanding that you all agreed
on the exhibits; that everyone agreed that these exhibits, for
the most part, were going to be admitted, and, clearly, there's
hearsay in those documents. But this sort of came out of the
blue.

MS. SNYDER: Fll continue. It's my position that he is
simply putting this information forward as the records
custodian, and I can have an affidavit that he considered the
record, but I don't keow what cross-examination would do. He's
just basically authenticating information that's found in a
file.
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foundation to understand what's even being said in this letter.
So I would object 1o that, and T'll reserve my objections if
additional documents come in the record.

MS. SNYDER: May | respond?

HEARING OFFICER KEPKO: Sure.

MS. SNYDER: Thank you.

First of all, this letter from Dr. Broderick is no different
from the letters of Drs. Bowers Schwartz. I mean, you know,
it's a signed document; those are signed documents. This
particular letter -- and with all due respect, [ don't believe
that you can rule on a relevancy objection in this particular
case unless it's in that 119 portion because what's relevant to
the director's sole discretion, you cannot rule on. So the
relevancy | don't think is applicable either,

1 will submit that this is an administrative proceeding, and
so the Rules of Evidence are relaxed. [ think that if you are
mclined to consider the relevance of this document, then the
relevance is that Dr. Haskell drafied a letter for Dr. Bowers
that says, "I have unrestricted admitting privileges in
obstetrics and gynecology.” It was dated Angust 29th of 201 1.
This letter says that's not true at that date.

HEARING OFFICER KEPKO: 1snt there some hearsay issues?

MS. SNYDER: 1 think the letter from Dr. Bowers and the
letter from Dr. Schwartz, those are also hearsay.

MS. BRANCH: If's not hearsay.

WA N ol W N

S R R N T
Vs BN HFOLDTI0U s WNHO

Page 148

HEARING OFFICER KEPK.O: 15 the record anywhers? The rocord
that he's talking about, is it in the record?

MS. SNYDER: I don't know the answer to that.

HEARING OFFICER KEPKO: You don't know if it's in any of
these documents?

MS. SNYDER: I'm sorry. In our record?

HEARING OFFICER KEPKO: Yeah.

MS. SNYDER: No.

MS. BRANCH: May I respond on the hearsay point?

HEARING OFFICER KEPKO: Go ahead.

MS. BRANCH: Dr. Bowers and Dr. Schwartz, in the backup -
there are other backup letters you're going to see, those are
not hearsay. Those are the documents that were provided to the
department for their decision-making process and they relied on.

This is classic hearsay because the out-of-court statement
is Dr. Bowers' services as an in-house attending physician were
terminated on a certain date. What that means and how that
relates to whether he has admilting privileges is critical, and
I think this department is mischaracterizing the meaning of
that, and without 2 witness to explain it, I think that's going
to be difficult.

In addition, when I got this fetter yesterday afternoon, 1
was surprised that it had a June 7th date because I didn't get
it sooner. IfI had gotten it sooner, we could have done a
quick deposition of this doctor, or Dr. Nelson, or whoever, and

it
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1 had that already in the festimony or drafted an affidavit for 1 HEARING OFFICER KEPKO: You have rebutial time, correct
2 him that would included the cross questions. 2 MS. SNYDER: Thank you. Then the State rests.
3 HEARING OFFICER KEPKO: Youre anticipating additional | 3 HEARING OFFICER KEPKO: Very good,
4 documents in support of this? 4 MS. BRANCH: I'll call Roy Croy.
5 MS. SNYDER: Correct. 5 {Witness swormn.)
6 HEARING OFFICER KEPKQ: why dont we wait 1o receive those | & HEARING OFFICER KEPKO: o you want to staw your 5 name,
7  documents and give counsel an opportunity to review them, and 7 sir, and spell your last name, please?
8 I'l make a ruling. 8 THE WITNESS: Roy Duncan Croy, Jr. Last name is spelled
9 MS. SNYDER: Do have a time frame within which Ineedw | 8 C-R-O-Y.
10 et those to everybody, if we are going to leave the record open | 10 HEARING OFFICER KEPKO: Thank you. Counsel.
11 for that? ‘ 11 ---
12 HEARING OFFICER KEPKO: Areyougomgtobeabletndoit 12 ROY D. CROY, Ir.,
13 today? 13  being first duly sworn, as prescribed by law, was examined and
14 MS. SNYDER: No. 14  testified as follows:
15 MS. BRANCH: You can take as long as you want, 15 DIRECT EXAMINATION
i6 MS. SNYDER: I'll bet. 16 BY MS. BRANCH:
17 HEARING OFFICER KEPKO: voucantskess longesyouwaet. |17 Q. Good afternoon, Fm Jenmifer Branch, as you know. Thank
is MS. SNYDER: Thank vou. 18 you for coming teday. 1 have a couple of questions for you.
19 With respect fo the other Exhibits, Exhibits 1 throngh 25,1 |19 A, Okay.
20 would like to move to enter into evidence State's Exhibits. |20 Q. Could you just tell us what your position was at the
21 HEARING OFFICER KEPKQO: Any objections te 1 througn 257 {21 Department of Health the last three years before you retired?
22 MS. BRANCH: The only one I objected to isthe one ] |22 A. T was chief of the Bureau of Community Health Care
23  objecied to earhier, Exhibit 9, a certified copy of Dr. Bowers' |23 Facilities and Services.
24 Medical Board file. 24 Q. And in that position, did you review variance requests from
25 HEARING OFFICER KEPKO: Your objection is overruled. |25  Dr. Haskell and the Lebanon Road Surgery Center?
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1 MS. BRANCH: Okay. Whatever it is, it's overruled. 1 A. Yes.
2 HEARING OFFICER KEPKO: That's right. 2 Q. And did you also review the request for a variance from his
3 Do you want to put your objection on the record? 3 Dayton Clinic, the Women's Med Center in Dayton?
4 MS. BRANCH: Yeah. Thatit's notrelevanttothese | 4 A. Yes.
5 proceedings what the Medical Board did with Dr. Bowers, andl | 5 Q. Let me start with Dayton. Do you know of the pending
6 think the only thing that is relevant is what Dr, Haskell and | 6  request for a variarce in Dayton that was filed last year, about
7 the LRSC knew, and Dr, Haskell already testified he didntknow | 7 August of 20127
8  anything about this proceeding at the time that he was adding B A. Ihave to stop and think back. There was so much there at
9 Dr. Bowers as a backup. 9 the end of the vear. Ibelieve so. I believe there was one
10 HEARING OFFICER KEPKO: 1 think maybe it goes toweight, | 10 filed somewhere in the summer. I was trying to think back in my
11 rather than admissibility. So, again, I'll overrule the 11 mind when the Dayton facility’s Hcense was due to expire.
12 objection. 12 Seems like it was October or something like that.
13 Exhibits 1 through 25 are admitted. 13 Q. 1think Dayton was the end of August.
14 MS. SNYDER: Thank you. 14 A. End of August.
15 .- 15 Q. And Cincinnati was the end of October.
16 And, thereupon, State's Exhibit Nos. 1 16 A. Okay.
17 through 25 were admitted into evidence. 17 Q. Do you know why the Dayton variance -- I'm sorry. Let me
18 v 18  stop and ask you, when did you retire?
19 HEARING OFFICER KEPKO: Wete reserving s ruling on 26 for |19 AL T retired on 30 November 2012,
20 some time in the future. 20 Q. Allright. Before you retired, do you krow if there was any
21 MS. SNYDER: Thank you. 21  problem with Dayton's variance request?
22 HEARING QFFICER KEPK.O: Tinzgine 11l do thatinthe Report | 22 A. No, I'm not aware of any problem, other than the fact that
23 and Recommendation. 23 there was the Lebanon Road issue, and | think that probably was
24 MS. SNYDER: And I have already reserved the right torecatt | 24 the only thing that would have held that up.
25 witnesses on rebuttal. 25 . If the Lebanon Road variance is resolved, that may resolve
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1 the Dayton variance request? 1 re-appointing her; is that right?

2 A. Well, I would - I'm not - I don't think I'm in a position | 2 A. Yes.

3 iosay that, but -~ and the reason being is each facilityisa | 3 Q. And then you had a question about that because her status

4  different issue, and, basically, each condition of the variance | 4  changed to affiliate status with no clinical privileges. Do you

5 depends upon the facility and the situation in that particular | 5 remember that?

6 area. 6 A. Yes. Andif] vaguely remember the letter, I think that The

7 €. With the Lebanon Road Surgery Center surgery variance, there | 7 Christ Hospital letter, basically, had a subject line to that

8  was an original variance granted, and, then, there wasa | 8 nature. That's the reason I would have raised the question.

9 modified variance granted. Are you familiar with that? | 9 Q. And the letter, for your reference, is the exhibit prior,
10 A, Yes 10 ExhibitK.

11 Q. And inthe changes that were made to the variance, therewas |11 A, Okay.
12  Pr. Kade. Her privileges for admitting patient at The Christ |12 Q. If you want to look at that.
13 Hospital became an issue. Do you remember that problem? |13 A. Yes. Because the rest of the letter raised no questions in
14 A. Yes. 14 mymind. It was basically only the subject line, reference line
15 (. And were you the person at OL¥H who was paying attention to |15 that basically raised the question.
16  the deadline for her needing to be re-credentialed, which was {16 Q. You learned that she was re-appointed --
17 February 29th, 20127 17 A. Yes.
18 A. I'would say yes. By virtue of being the bureau chief, I |18 Q. - to the staff at the hospital?
19 paid attention to everything and to that detail, yes. 19 A. Yes.
20 Q. And did you ask Dr. Haskell for proof that she had been |20 Q. And that's something that the department wanted to know if
21 re-credentialed at The Christ Hospital in March of 20127 |21 she got her re-appointment?
22 A. March of 2012. Irecall that I probably would have, yes. (22 A. Yes.
23 Q. And you sent him an e-mail about that? 23 . That's part of the variance? Well, let me put it this way:
24 A. Ithink probably would have been by e-mail because I don't |24  The variance was granted, in part, because she was appointed and
25 remember phoning Dr. Haskell. 25  had privileges at the hospital?
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1 Q. Andif you want to open up the other book in front of you, 1 A. Yes,

2 it's Exhibit L. 2 Q. And the department wanted to know if that re-appointment

3 A Allright 3 didn't happen?

4 Q. I'm going to orient you a little bit. Thisisachamof | 4 A. Yes.

5 c-mails between you and Dr. Haskell, 5 Q. So here you're on notice that it did happen?

6 A. Okay. 6 A. Yes.

7 Q. If you go start at -- the first one, in chronological order, | 7 Q. The department also wanted to know if she could admit

8  would be at the bottom of page 2. If's an e-mail from you dated | 8  patients to the hospitat still; right?

& March 6th to Martin Haskell. Do you see that? 9 A. I guess we're not referring to a particuiar question. But,
10 A. Yes. 10 yes, that would be the logical question, when it says, "with no
11 Q. Aliright. And then the body of your e-mail is at the top |11  clinical privileges.”

12 of page 3. 12 Q. Okay. Solet me back up. You're wanting to know could she
13 A. Right. 13 admit patients, because that would help fulfill the Written'
14 Q. And that's where you're asking him if he got the 14 Transfer Agreement requirement —

15 re-appointment letter from The Christ Hospital? 15 A. Yes.

16 A. Yes. 16 Q. --in an alternative way?

17 . And he responded to you the same day. That's the e-mail {17 A. In an alternative way.

18 above sort of in the middle of the page of page 2. 18 Q. And you were concerned, when you saw that heading,
19 A. Right 15 "Affiliate status with no clinical privileges"; right?

20 Q. Soon March 6th, he notifies you that -- it's not the 20 A. Yes.

21 middle. It's maybe the bottom third of the page. 21 Q. Because you wani to know, can she admit patients or not?
22 "Dear Mr. Cory, Dr. Kade’s office received the appointment |22  This is important to you?

23 letter today. Copy attached." Do you see that? 23 A. Yes.

24 A. Yes. 24 Q. And that's why you had the series of e-rnails with

25 Q. And he attached the letter from The Christ Hospital, |25 Dr. Haskell in Exhibit L; right?
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i A. Yes.

2 Q. Okay. And then he responded to you with the e-mail that's
3 on the first page of Exhibit L. And that's the e-mail that's
4 marked 7. It carries over to the top of page 2. Do you see
5 that?

6 A. Yes.

7 €. Did his e-mail to you explain and answer your guestions
8  about whether Dr. Kade could still have patients admitted to the
9 hospital?

10 A. Yes, by virtue of the responsibility of the limitations that
11 Dr. Haskell put in his letter.

12 Q. Is it your understanding that his explanation of what it
13  means to be an affiliate member, that the doctor could still
14 refer patients to the hospital?

15 A. Yes,  understood that's what he was saying.

16 Q. Did you understand that referring a patient to the hospital
17 means sending the patient for admission to the hospital, just
18  that first step?

19 A. Yes.

20 Q. Okay. So she can't follow the patient and treat the patient
21 at the hospital anymore; right?

22  A. Yes. My understanding of any physician that was referring a
23 patient to a hospital, I guess, it wonld depend upon the
24  hospital whether that physician can refer and follow or
25  basically refer and then leave it up to the hospitalist or
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affiliated privileges, et cetera.

Q. Did you follow his link and go on their website and read up
on their bylaws?

A. Yes, 1 did look at the bylaws.

Q. When you were done with your research, were you satisfied
that Dr. Kade, even though her privileges changed, that she
still could be the dector on the variance?

A. Iwas satisfied with that, yes.

Q. And do you know if anybody at the Department of Health was
not satisfied?

A. Not until the variance request progressed further.

Q. When was that?

A. You know, you're asking an old man here to remember.

Q. I'm sorry. If1 bad a document, I would definitely give it
to you to help refresh your memory.

A. March. Let's see. It would seem to me that this all didn't
really come out in the open, you know, as an issue for a number
of weeks, and T'm not sure why. It's just -- { can't think back
what the - you know, what went from Step A to Step B to Step C
in a chronological order.

Q. And do you know who was involved in questioning whether this
was satisfactory?

A. Well, again, I just would have to refer back to the various
letlers that transpired later in the year. I think probably in
the April/May time frame, probably, where they would have, at
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another physician in the hospita! to be the treating and the
admitting physician, if admission is necessary.

Q. Allright. So in the description from The Christ Hospital's
rules, did you understand that she could refer and follow the
chart, get permission o read the ¢hart, but couldn't treat the
patient?

A. Correct.

Q. So the change in her status was she could no longer treat
the patient after the patient's admitted to the hospital?

A. Yes. I'would say that's my general understanding.

Q. Allright. And did you understand that she could still get
a patient admitted to the hospital, if need be? The referral
part of her privileges.

A. I'l say yes in that T had no doubt that a patient referred
to the hospital, should that patient -- once that patient

16 undergoes triage and stabilization, if it was determined by the

17 emergency physician or hospitalist that admission was

18  appropriate, that admission would take place.

19 Q. Did vou have any further questions for Dr. Haskell about

20  Dr. Kade's status and what she could accomplish at The Christ

21 Hospital after this series of e-mails in March of 20127

22 A. NotthatIrecali. Itruly don'trecall if T had any other

23 questions because - you know, besides Dr. Haskell's letter, 1

24 merely tried to educate myself on the hospital's bylaws and

25 basically the differences between courtesy privileges,
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least, been the general counsel's office. Assuming, if it was a
general counsel's office, the director of Health.

Q. Have you had any conversation with the director of Health
about this variance for Lebanon Road Surgery Center?

A. Probably I had conversations with him that were not
particularly getting to a point where we needed to talk about
this particular matter. But just, you know, over time, when
something would come up, whether it was in the May {ime frame
when the letters were being written or whatever the occasion
would be, very possibly.

Now, when I had an exit interview with Dr. Wymyslo upon my
retirement, and, basically, one of the things that I did talk
about was the abortion clinics, Ambulatory Surgical Facilities,
and my view on the variance and walver process in general,

Q. Did you tell the director whether you had an opinion or
recommendation whether a variance should be granted for Lebanon
Road Surgery Center?

A In this instance, | basically did not give a specific
opinion on either the variance, and 1 definitely dida't give a
recommendation since [ was going out the door within days.

Q. In your discussions with the director about the variance,
was the Lebanon Road Surgery Center variance still pending?

A. Yes.

Q. The request that was made last year?

A. Yes,

Pages 158 - 161 (48) Anderson Reporting Services, Inc. (614) 326-6177 Min-U-Soriptd




In the Matter of: Lebanon Road Surgery Center

TRANSCRIPT OF PROCEEDINGS
September 6, 2013

Page 162 Page 164

1 Q. And did you have an opinion, even if vou didn't give itto | 1  knows how I put words together, it's me, and I can always read

2 the director, as to whether it should have been granted? | 2  something and determine whether -- even though it may have been,

3 A. Inmy role as the bureau chief, [ think it comes up,andyou | 3  you know, modified as something poes up the line, I pretty much

4 basically phrased it here about & recommendation. [f'snot | 4 can tell whether { basically wrote it or not.

5 necessarily a recommendation that I would make as the | 5 Q. How about the October 19th, 2012, letter, which starts on

6 bureau chief in this case or in many instances. Butin 6 page7?

7 preparing the document that the director of Health would | 7 A. Still under Tab 17

8  eventually sign either approving something or denying something, | 8 Q. Yes.

9  ifl or my staff are preparing that message, and a certain | 9 A. October 19th. I can't say with all certainty. Some of the
10 position is stated in there as to the approval or denial, that |10 paragraphs, you know, would appear to me to be some of the
11  while I would not actually call it a recommendation, as you |11 language that would have - perhaps [ would have written for one
12 wouid have in a decision paper going up to a director, these are |12 purpose for the other, I don't particularly remember drafting
13 not decision papers. This is de facto on its face. Here'sa 113 this letter. T'm sorry.

14  fefter that basically, Roy Croy, a5 a burean chief, is sending {14 Q. Il just finish this line of questioning by asking you:
15 up fo you, which basicaily is calling for your signature saying, |15 Did you agree that the Lebanon Road Surgery Center was meeting
16 "Approve this. Deny this." 16  the requirements of a Written Transfer Agreement i an aliernate
17 So from that viewpoint, you can call it a recommendation, |17  way when you retired November 30th, 20127
18  but, like I say, if's really not a recommendation. It's 18 A. Idon't want to weasel on this, but are we assuming —
19 fait accompli. We think that this — whatever it is, meets |19  we're talking after 5:00 on November 30th when you — the way
20  whatever requirements they are, and we're sending it to you for |20 you phrased the question, you know, did I agree once ¥ retired
21 afinal decision. 21 or basically while I was still on the state payroll and
22 Q. And in your opinion, m Novernber of 2012, did the Lebanon |22 answerable to the director of Health basically -
23  Road Surgery Center variance meet the requirements? |23 Q. Can I ask both questions?
24 A. Inmy opinion, and, fortunately, in my retired status, I |24 A. Allright.
25 don't have to give my professional opinion. As an employee of |25 Q. Sitting here today?
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1 the State Health Department, in my opinion, that, yes, with | 1 A. Sitting here today.

2 certain reservations. Those reservations being that there were | 2 Q. Do you believe that the Lebanon Road Surgery Center met the

3 perhaps omissions to the protocol that was inplace at the | 3 purpose of a Written Transfer Agreement requirement, but in an

4 department. 4 alternate way?

5 Q. Did you draft an approval letter for the director to sign | 5 A. Ibelieve it met the spirit and intent.

6 for the Lebanon Road Surgery Center before you retived? | 6 Q. And when you were stilf employed by the department, did you

7 A. 1think not. The last thing I would remember probably | 7  believe the same?

8 drafting was a letter for the approval.of the modification to | 8 A. I believed that no two situations looked exactly the same

9  the 2010 variance. 9 and no two requests would be exactly the same. I believed,
10 Q. Did you draft anything for the director to sec onthe |10  taking that info consideration, that what was being presented
11 Lebanon Road Surgery Center in 20127 11 was an appropriate alternative to a transfer agreement.
12 A. The only way I can say with any specific assurance on your (12 Q. Let me make sure I heard you right. That it was an
13 part and my part is I would probably have to look at any 2012 |13  appropriate alternative to a Written Transfer Agreement. Is
14 letters that are perhaps in these exhibits and see whether it |14  that -- | want to make sure [ heard you correctly?

15 rangabellor not. I would say, probably, some of them were |15 A. That was my final statement. But I did preface it by
16  drafted by me, but, then, they go through the process, through |16 basically trying to make the point that did I consider it
17 the division and the general counsel's office, before they'd go |17  perfect? No, I didn't consider it perfect. Did I consider #
18 to the director. 18 meeting the spirit and intent of an alternative to a transfer
19 Q. The letter | have from the director is Exhibit -- it's going |19  agreement? Yes.

20  to be in the other exhibit book, Exhibit 1. There's the 20 Q. While you were at the Department of Health, were you aware
21  proposed nonrenewal letter and the proposed revocation letter. |21 that a patient had been transferred from Lebanon Road Surgery
22  The revocation starts on page 1, and the nonrenewal startson |22 Center to a hospital?

23  page 7. I'mnot sure if both of those oceurred before you left. |23 A, Yes.

24 A. 1donot remember drafting the November 23, 2012, letter. 1 |24 Q. Were you aware that the department investigated that
25  can say that with some assurance because if there's anybody thet |25 situation?
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1 A. Yes. 1 Q. I help you with the time frame. The October 2012 is when
2 Q. And the department found that Lebanon Road Surgery Center | 2  the new variance request was made.
3 was in compliance with the department's rules at that time? | 3 A. Right,
4 A. Yes. 4 (). That's the letier from me to the director listing Gravely
5 Q. And the hospital that that patient was transferred towas | 5 and Hansel as the new backups. Were you aware of that --
6 Bethesda North Hospital; is that right? 6 A. Yes.
7 A, AsIrecall, it was Bethesda North. Yes. 7 Q. --back in October of 20127
8 (. And the doctor that was called to admit that patient was | 8 A. Yes. Right.
9 Dr. Gravely from Bethesda North Hospital? 8 Q. Did you investigate that request at all or direct anybody on
10 A. Yes. 10  your staff to investigate that?
11 Q. Dr. Gravely was not somebody written on a piece of paper |11 A. Yes. Basically I directed my assistant to, basically,
12  that Dr. Haskell submitted for his variance request; right? |12  verify the information on Drs. Hansel and Gravely.
13  There were other names? Different names? 13 Q. And did you verify that they were Heensed to practice in
14 A. Different names. I don't recall exactly when thisevent |14 Ohio?
15 took place when the patient had to be transferred to Bethesda |15 A. Yes.
16 North. 5o when you say -- was Dr. Gravely on the piece of paper |16 Q. And they had admitting privileges at Bethesda North
17  atthat point in time? 17 Hospital?
18 Q. That's fair. 18 A. Yes.
18 A. No. Idon't know which preceded which. No. 19 Q. Was there anything in your staff's investigation of that
20 Q. Nonetheless, did you believe that that patient got good |20  variance reveal any problems with the variance request?
21 medical care and was transferred to the hospital in an 21 A. With the October variance request?
22  appropriate manner? 22 Q. October 12th. Yes.
23  A. I had no indication otherwise, nor did my surveyors |23 HEARING OFFICER KEPKO: rmsomy. What was your question,
24 determine otherwise when they investigated. 24  counsel?
25 Q. The protocol that the Department of Health put into place in | 25 MS. BRANCH.: My question was if the review by his staff
Page 167 Page 169
1 November of 2011 is purely for how 1o request a variance from 1 revealed any problems with the variance request made in October
2 the Written Transfer Agreement requirement. Were you familiar | 2 of 2012. And 1 think I should give you a copy of that to look
3 with that protocol? 3 at
4 A. Yes, 4 THE WITNESS: I was going to say, which date that was?
5 Q. Ifyou need to look at that, that's Exhibit B, as in "boy” | 5 MS. SNYDER: You're looking for the request?
6 in the book, if you want to look at it. The last part --the | 6 MS. BRANCH: I thought I had it in my book. Maybe it's in
7 last page of the protocol, No. 8, says that -- I'm goingtouse | 7  your book.
8 the letters, "The BCHCFS chief.” 8 MS. SNYDER: Your 2012 variance request is 3 in State's
9 A Me. 9 Exhibit.
10 Q. Isthat you? 10 MS. BRANCH: I'm sorry. 1 made you switch books, It's
11 A. That wasme. Yes. 11 going to be Exhibit 3.
12 Q. That was you. 1z THE WITNESS: Which book?
13 "Shall report the results of his review and recommendation |13 MS. BRANCH: The one with the nice tabs. You can always
14 to the Assistant director of Health, and the assistant of |14  tell my tabs are handwritten.
15  director of Health shali communicate the recommendation tothe |15 THE WITNESS: No. As bureau chief, T had no questions about
16 director.” 16  this letter and the information provided.
17 Was that the proper protocol and the process that ODH hadin {17 BY MS. BRANCH:
18 place at the time that you were the chief? 18 Q. Did you have any concerns that anything in this fetter would
19 A. That was the protocol that was in place. 19 not meet the variance requirement?
20 Q. And, at any point, did vou make a recommendation in 2012 to |20 A. No. What was done when this letter came ir is, essentially,
21 the Assistant director of Health as to whether the variance |21 Itook the protocol and used it as a matrix and then crossed
22 request for Lebanon Road Surgery Center should be approved? [22  each of your subparagraphs against the protocol item by item.
23 A. [ dor’t believe so. The reason | don't believe so is, 23 Q. That's how I wrote the letter.
24  again, the time frame that we're talking about withthe 124 A, I'm sure you did.
25 protocol. 25 Q. And every element of the protocol, was it satisfied by the
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1 letter? 1 any facility -- any Ambulatory Surgical Facility could meet [

2 A By this letter, yes. 2 and J to the extent that i's possible with the hospitals that

3 Q. Okay. And what you verified from this letter, were you } 3 they are dealing with.

4 satisfied that the letter was accurate and met the variance 4 Q. Okay. And just because the Hearing Officer doesn't know

5  protocol? 5 what the heck we're talking about. These requirements are about

6 A. Yes. 6 consulting doctors that the admitting doctors may need. For

7 Q. Do you recall having a conversation with me by phone about I 7 example, a patient has a heart attack and is rushed to the ER,

8 and J of the protocol? 8  the admitting doctor is an OB/GYN, and are there consultants

9 A Vaguely. % available for the OB/GYN to find a cardiologist; right? That's
10 Q. You were really unhappy to hear my voice. 10  what you're worried about in the protocol?

11 A, And the protocol is at which tab? 11 A. Inthe protocol, ves.

12 Q. Inthis book, the one with the nice tabs, it's tabs - 12 Q. And you felt that was satisfied by the explanation that

i3 HEARING OFFICER KEPKO: Is that 117 13 Lebanon Road Surgery Center gave, which is that the backup

14 MS. BRANCH: 11. Thank you. 14  doctor with admitting privileges at the hospital had an on-call

15 THE WITNESS: Did you say 7 15 list to consult with; right?

16 BY MS. BRANCH: 16 A, Yes.

17 Q. I'and Jwe had a discussion about. 17 Q. While we're on the protocol, which is in the book, Exhibit

18 A. Oh, yes. I remember this now. 18 10, the paragraph above that is Paragraph H.

19 Q. The protocol invites the facility to call you if there are |16 MS, SNYDER: Did you mean Exhibit 117

20  questions about the varjance application process; is that right? |20 MS. BRANCH: Oh, Exhibit 11. Thank you.

21 A. Not these particular paragraphs. 21  BY MS. BRANCH:

22 Q. Let me start with this: Is it appropriate for the facility {22 Q. AndH, the second sentence in H --

23 o call you if they have questions about the variance process? |23 HEARING OFFICER KEPKO: Let mo get there. vou'e in Exhibit

24 A. Yes. 24 11?

25 Q. The question that we discussed was 1 and J. Thishastodo |25 MS. BRANCH: Exhibit 11, page 3. 1 apologize.
Page 171 Page 173

1 with having consultants -- 1 BY MS. BRANCH:

2 A. Right. 2 Q. H is referring to the protocol. There's a different

3 Q. --and physicians on file at the hospital? 3 protocol. The protocol that the surgery center has to have;

4 A, Yes. 4 right?

5 Q. Okay. And at the end of that conversation, you directedme | 5 A, Yes. And so you're talking about the second sentence --

6 to Lance Himes, the legal counsel for the ODH? 6 Q. Yes.

7 A, {very well did. 7 A. -- naming such protocol?

8 Q. Allright. And are you aware of my letter to Lance Himes | 8 Q. Yes.

9  asking for clarification of what I and J meant? 8 Does the second sentence require the facility 1o have a
10 A. Jdon'trecall it specifically. Perhaps if I see it. 10 substitute doctor available to admit patients to a local
11 Q. Allright. It's going to be in the other book, Exhibit T, 111  hospital in the event that the named backup physicians are
12 asin"Tom." No, that's not right. S as in "Sam." 12  temporarily unavailable and unable to admit patients to the
13 A. Yes, I believe [ saw that. 13 local hospital?

14 Q. AndIhad a conversation with Mr. Himes and docurnented that {14 A. Yes.

15  inthis letter. My only question really is: Is there any 15 Q. I'm going to call that the substitute doctors, just to give
16 problem with this October 2012 variance request that relates to |16 it a titic of what that's referring to. Is it permissible -
17 TlandJorislandJ satisfied by the request that was made? [17  with the variance that the director granted to Lebanon Road
18 A. IthinkTand J was - is satisfied or was satisfied by the |18  Surgery Center, is it permissible for Lebanon Road Surgery
19  explanation as to how the facility could or could not or could |18 Center to use a substitute doctor to admit 2 patient to the
20  have complied with that in a certain fashion and to a certain {20  hospital?

21 extent. 21 A. There is and should be only one concern here, and that's the
22 Q. Did you have any further questions about whether Lebanon |22 patient and the safety of the patient. Whether it's the doctor
23 Road Surgery Center could meet the requirements of Tand Jafter |23 that's named as a backup who happens to be temporarily
24  you and your staff were done reviewing the request? 24  upavailable and anather physician covers is immaterial at the
25 A. No. My belief was basically Lebanon Road Surgery Center, or |25 time. Now, it may be argued later that the Department of Health
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1 did not know that substitute Dr. X, basically, was licensed in | 1  you to submit, in writing, that you are adding Dr. Smithas a
2 the State of Ohio, was credentialed by Bethesda Northand had | 2 backup physician.
3 privileges at Bethesda Nosth. Al of those things may come into 3 Q. Soif that communication was made with you, you would have
4 question later. But the existing issue is settled by getting | 4  responded by recommending that a variance --
5  the patient to the hospital where they can be triaged, 5 A. it were made with me —-
6 stabilized and admitted, if necessary. 6 (). -- modification be made?
7 Q. Isthere any requirement that the facility alert the 7 A. Yes. Yes.
8 department as to who the substitule doctors are on their list? 8 Q. Is there anything in writing that tells the facility that
g HEARING QFFICER KEPKOQ: Alert when? 9  that's what they shouid do, if they follow your protocol to have
10 MS. BRANCH: At any time. 10  somebody substitute available, that they should communicate with
11 HEARING OFFICER KEPKO: In the variance? fustanytime? | 11 you to determine whether that requires a modification or not?
12 BY MS. BRANCH: 12 A. Now, as ] recall, there's nothing in the protocol that
13 Q. Ithink I'll start with at any time. 13 states that. There is an acknowledgment in the protoco] that
14 A, I would not consider it appropriate. Afthe moment,the (14  this situation can arise. But, then, going forward from that
15 immediacy of the moment, I believe that it would bean [15  point and saying, if that situation does arise, this is the way
16 appropriate -- it would be appropriate that the facility letthe |16  a substitute physician should be handled.
17 direcior of Health know that that has taken place, who the |17 Q. That's pretty much what happened with these doctors,
18  substitule physician was; and, that way, the department could |18  Drs. Gravely and Hansel at Bethesda North, Il help you with
19 satisfy all the questions that might arise from that physician. |19  dates, il you need them. But at some point, Dr. Bowers resigned
20 (. You're talking about in all situations where the substitute |20 as a backup doctor. You're aware of that?
21 was actually used to admit the patient? 21 A. Yes.
22 A, Ub-huh 22 Q. Thatwas in May 20122
23 (. And that's what happened with that one patient from ERSC; |23 A. Yes.
24 right? 24 Q. Around the same time, Rebecca Maust sent a letter asking
25 A. Yes. 25 Dr. Haskell to explain how he was going to provide for patient
Page 175 Page 177
1 Q. Isthere a written requirement that the facility tells ODH 1 care, and the response to her named Drs. Gravely and Hansel as
2 who is on their list of substitute doctors before they everneed | 2  new backups for Lebanon Road Surgery Center?
3 toutilize the substitute doctor? 3 A. Ub-huh
4 A. There is no requirement so spelled out in those terms. | 4 Q. Do you recall that sequence?
5 (. And is there any notice given to the facility that they must | 5 A. I believe they were added to Dr. Schwartz.
& tell ODH who their list of substitute doctors are? 6 Q. Sothey were now requesting or explaining to the department
7 A. I would say no. [ would say no by virtue of the factthat | 7  that three dociors would be the backups: Hansel, Gravely and
8 there is no recognition in this particular requirement dealing 8 Schwartz. Do vou recall that sequence?
9 with substitute physicians in this case. The assumptionofthe | 9 A. Irecall that sequence.
10  protocol has always been that any additional doctors would be |10 Q. And, at that time, that's in May, that's before the formal
11 additional backup physicians named by the facility. 11 variance request was made in October. In May, did the
12 Q. You said assumption. Assumption by ODH? 12  department look up Drs. Gravely and Hansel e determine if they
13 A. Well, I think the assumption is that if -- let me say, for |13 were gualified with admitting privileges and Hcensure in Ohio?
14 instance, that Dr. Haskell or any other facility cortacts usand {14 A, Yes.
15  says that, you know, "Dr. Smith is going to substitute, if {15 Q. And were there any problems with the response that was given
16 necessary.” Ithink our immediate question that would come 116 1o that in May 2012 with the answers to the questions that
17  back, "Are you telling us that Dr. Sith is goingto beoneof |17  Rebecca Maust had requested? Do you want to see it?
18  your backup physicians?” And, if so, then, basically, we will {18 A. As far as I know, there were no questions,
19  verify everything in accordance with the protocol. 19 Q. I'msorry. |talked over you and ! didn't hear you.
20 Q. And if Dr. Smith is being used to substitute if one of the [20 A, Isaid, as far as I can recall, there wasn't a question or
21 backups is unavailabie, as outlined in the protocol, Paragraph |21 issue.
22 H, does-- 22 Q. Ifyou turn to Exhibit 19, that's the May 24th letter to
23 A. Then, I guess, being the devil's advocate, if it were me, my |23 Rebecca Maust from me explaining how Lebanon Road Surgery Center
24 next question would be: Is it your intent to, basically, use |24  met the protocol.
25  Dr. Smith in this role on a regular basis? Then I strongly urge 125 A. Okay.
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1 Q. And it listed Dr. Gravely and Dr. Hansel. 1 anemergency situation, that the staff physician or physicians
2 A. Right. 2  are unavailable either for a number of reasons, including with
3 Q. And it explained that Dr. Bowers had resigned? 3 other patients, and cannot take care of the emergency situation,
4 A, Yes. 4  whatever the case may be.

5 €. Now that you've seen that, to refresh your memory, didyou | 5 So, again, the facility has to provide for the patient

6 or your staff have any concerns with the explanation ofhow | 6  24/7. And, basically, does 2 backup physician have to be

7  Lebaron Road Surgery Center would meet the protocol as outlined 7 available 24/77 That's the reason you have more than one backup

8 in Exhibit 197 8 physician to make sure.

9 A. No, I don't remember that it had any questions. 9 Q. Okay. Ithink that's where | was going.

10 MS. BRANCH: All right, Mr. Cory. Ihave no further |10 A. Imean, the intent is to have enough backup physicians to be
11 questions for you. Thank you. 11 available for coverage 24/7, in case of an emergency.
12 HEARING OFFICER KEPKQ: Questions? 12 Q. If you go back to page 3, we talked a lot about that
13 MS. SNYDER: Yes. Thank you. 13 Paragraph H and those substitute doctors. That discussion about
14 --- 14 substitute doctors, does that, kind of, kick in or is that
15 CROSS-EXAMINATION 15 triggered when none of the backup physicians are available?
16 BY MS. SNYDER: 16 A. That would be totally possible. Basically, let's say that
17 Q. Hi 17  the owner/operator physician is with another patient, you've got
18 A Hi 18 the emergency which needs to be taken care of, You have two
198 Q. Nice to see you in person. 19  backup physicians, and both of them can be called. One may be
20 Youknow, Roy, I want to pick up in Exhibit 11 of your book {20  in surgery at the hospital, and the other one has patients in
21  that you're in right now, which is that November protocol. |21  their service or their practice that they can't - so that they
22 Okay. I'wantto start in Paragraph A of that. Page 2, 22 could be temporarily unavailable. May go on vacation every now
23 Paragraph A. It's at the top of the page. Okay. 23 and then.
24 This paragraph requires - well, tefl me. What does this |24 Q. At the time that you retired, a year ago -- almost a year
25 paragraph require? 25  ago -- your understanding of - and let's take this facifity,
Page 179 Page 181

1 A, Well, this paragraph is the meat and potatoes of an 1 Lebanon Road Surgery Center facility's 2011 variance, Let's

2  alternative to a transfer agreement; wherein, stated in very | 2 take a look at it. It's the exhibit tmmediately prior Exhibit

3 succinet termns here, what we're looking for in terms of 3 10

4 24/7 backup, basically, the physician coverage being sufficient, | 4 Under the variance granted by the director of the Ohio

5  basically, that the coverage -- you know, basicaily, by 5 Department Health, does that variance require the facility to,

6 physicians that can admit patients to the hospital. Sothisis | 6 first, turn to the backup physicians that have already been, for

7 aquick synopsis of, basically, what you would find if you were | 7 lack of a better word, kind of, vetted by the Department of

8  going to have a true reguiation or rule which says what'sa | 8  Health before it turns to any substitute physicians?

5 transfer agreement have to have in it, and, basically, if you | 9 A. Does it require? No, ] would say, again, you know, I know
10 haveto go with an alternative, what must you have, 10 everybody hates the word, but I think we go back to the
11 Q. And does this paragraph say that the backup physicians have |11  assumption that, basically, with 2 variance approved in place,
12 to provide 24-hour coverage? 12  based upon certain backup physicians being willing and able to
13 A. It basically says the facility has to provide 24/7 coverage. |13  take emergency situations and complicated cases as backup, the
14 Q. Andif we're talking about a facility that has been granted |14  assumption there is that's who they're going to turn to.
15  avariance of the Written Transfer Agreement by the Ohio |15 Q. Does the Depariment of Health require a facility, in order
16 Department of Health, does the Department of Health envision |16  to receive a variance of the Written Transfer Agreement, to give
17  that that 24-hour-a-day backup is provided by approved backup |17  the names of the backup physicians that it infends to use to the
18 physicians? 18 department?

19 A. State if one more time, 19 A, Yes. Currently.

20 Q. Okay. Ifthe Department of Health has granted a variance -- |20 Q. Can you have —

21 A. Yes. 21 HEARING OFFICER KEPK.O: rxsomy. What was your answer,
22 Q. - of the Written Transfer Agreement, docs the Department of |22 sir?

23 Health expect that the 24-hour-a-day emergency coverage be |23 THE WITNESS: Yes.

24 provided by the backup physicians named in that variance? |24 HEARING OFFICER KEPKO: Currently?

125 A. No. The 24/7 coverage essentially refers to, when you have |25 THE WITNESS: 1said carrently. And I say currently because
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1 the precedence was set on an earlier case, which happened to be i Q. Idon'teither. Do you agree -- since you agree that the
2 the Dayton case. 2 director has the sole discretion of whether to grant or deny a
3  BY MS. SNYDER: 3 variance, do you agree, then, that the director could consider
4 Q. Do you mean the WMPC case? 4 information that's outside of this document, outside of the
5 A. Yes. 5  written request for variance of the transfer agreement?
6 Q. So can a facility give the department assurance thatthey | 6 A. Iagree that, in this case -~ in any case, pertaining to the
7  have backup physicians, but we don't want to give you their © 7 licensure, the director has the discretion to tum to as many
8 name? : 8  sources as he needs, outside sources, as well as the process
g8 A. No. g itself
10 Q. And is that pursuant to that case that you just -- 10 Q. Do you agree that the director could consider whether the
11 A. That's pursuant to that case, 11 facility has been compliant with variances granted in the past?
12 (). Okay. Why does the Department of Health require the name of [12 A, Past history, yes.
13 the physicians? 13 MS. SNYDER: Thank you. 1don't have any further questions.
14 A. To enable the Department of Health to verify the licensure |14 HEARING OFFICER KEPKO: Any redirect?
15  inthe State of Ohic that the physician and physicians named |15 MS. BRANCH: Yes, if you don't mind.
16 were credentialed in the hospital's name, and beyond 16 -
17 credentialing, that the physician or physicians had certain {17 REDIRECT EXAMINATION
18 privileges -~ clinical privileges in the hospital or hospitals |18 BY MS. BRANCH:
19 named. 19 Q. Ifyou turn back to Exhibit 11, that's the ODH protocol. At
20 Q. Do vou agree that this 2011 varfance is conditioned on |20  the time this protocol was drafted, was Dr. Haskel! the only
21 Drs. Schwartz, Bowers and Kade having privileges -- admitting |21 ASF in the state to whom this applied?
22 privileges? 22 A. Well, I don't — I wouldn't say that. Basically, again, the
23 A. Yes. 23 rcason it was listed as an Ambulatory Surgical Facility was it
24 Q. Was it your role, when you worked for the Depariment of |24  was meant to, basically, apply to variance request processing
25  Health, to -- and Ms. Richey just testified. Did you work with |25  from any Ambulatory Surgical Facility. The fact that the only
Page 183 Page 185
1 Ms. Richey? Shannon Richey. 1 variance currently in place or at issue was Lebanon Road -
2 A. She worked for me. She was my assistant. 2 well, Dr. Haskell's facilities. Yes.
3 Q. Ms. Richey just testified that one of her jobs isto gather | 3 Q. And this isn't for any variance. This protocol is just for
4 information for the director to consider when determining | 4  the variance of the Written Transfer agreement?
5 whether to grant or deny a variance, Did youalso playthat | 5 A. To the Written Transfer Agreement.
6 responsibility? Did you gather information for the director to 6 Q. AndLebanon Road Surgery Center and the Dayton clinic are
7 consider when making a decision? 7 the only two in Chio, at the time you retired, that requested a.
8 A. No. Mrs. Richey, basically, performed that functionatmy | 8  variance?
9 direction as the bureau chief. If Mrs. Richey was not 9 A. Yes. Atthat time, yes.
10 available, I would not hesitate to call the medical director's |10 Q. And if you could go to page 2 of the protocol, Paragraph
11 office in the hospital and request the same information. But {11 little "a," which Ms, Snyder asked you to review. The last
12 routinely, I would assign that to Shannon Richey. 12  sentence in that paragraph says, "The protocol shall include a
13 Q. And, then, did you convey the information that you gathered {13  plan for such coverage in the event that the ramed physicians on
14 to the director for his consideration? 14 the variance are temporarily unavailable." Right?
15 A. We conveyed it up the line from the bureau to the division. {15 A, Yes.
16 Ostensibly, from the division to the general counsel's office. 116 HEARING OFFICER KEPKO: I'm sorry. Where are you,
17 Q. Do you agree that the director has sole discretion to grant 117 Counsel?
18 or deny & variance request? i8 MS. BRANCH: Page 2, Paragraph letter "a." The final
19 A. By regulation, yes. 18 sentence of that paragraph.
20 . You testified that -- you testified about your opinion abowt |20 BY MBS. BRANCH:
21 the 2012 request for a variance. You testified, and correctme |21 (). And the coverage here is required in case the named backup
22 ifI'm wrong, that you reviewed the information in the request |22 doctors in the variance are not available; right?
23 and that, to paraphrase, it looked good; is that right? Isthat |23 A. Yes.
24 - your testimony? 24 Q. And the coverage you're contemplating here would be
25 A. Yes. Idon'trecall exactly what ! said a few minutes ago. |25  physicians?
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1 A. The physician coverage. Yes. 1 Q. --atthe Dayton clinic, there were three names on the
2 Q. And one way a backup doctor could have coverage ishe could | 2 wvarfance; is that right?
3 be part of a practice that has coverage available, so ifyou | 3 A. Yes.
4 call the doctor's office 24/7, whoever is on call would be | 4 Q. And there have been three names maintained since then, until
5 available. Is that one way to provide coverage for the backup? | 5  vour retirement?
6 A. Ostensibly, I would say, yes, that would be a likely 6 A, Yes.
7 possibility. 7 Q. Okay. And when Dr. Haskell's Cincinnati clinic, the Women's
8 Q. And another way wouid be to have those substitute doctors | 8  Med Center on Jefferson, which is now closed -- when that had a
9  available, if the named backup doctor was unavailable? | 8  variance, that just had the two doctors: Dr. Haskell and
16 A, Yes. 10 Dr Kade?
11 Q. Andif you had, as your named backup doctor in your {11 A. Correct.
12  variance, somebody who was in a big enough practice that had an |12 Q. Is that right?
13 on-call coverage system, would you need more than one named $13 A. Correct.
14  backup in yvour variance? 14 Q. And, then, when we made this request in October, we had
15 MS. SNYDER: Objection. That's only for the directorto |15  three names: Hansel, Gravely and Schwartz?
16 decide. 1don't think Mr. Croy can make that decision. |16 A. Yes. Once Kade was out of the picture. But at the time
17 HEARING OFFICER KEPKO: What was your question, Counsel? | 17 your letter came in, Dr. Kade was still practicing at the
is MS. BRANCH: If the named backup in the variance was |18  facility, as | recall.
19 somebody in a practice large enough to have on-call coverage, |19 Q. That'sright. But Dr. Bowers had resigned?
20 24/7, would that satisfy — would that be satisfactory? (20 A. Dr. Bowers had resigned?
21 HEARING OFFICER KEPKO: In his opinion? 21 MS. BRANCH: All right. 1have no further questions for
22 MS. BRANCH: In his opinion as the former buresu chief who |22 you, Mr. Croy. Thank you.
23  makes the recommendation to the director. 23 .-
24 HEARING OFFICER KEPKO: Overruled. Go ahead. |24
25 THE WITNESS: You were overruled? 25
Page 187 Page 189
1 MS. SNYDER. Yes. 1 EXAMINATION
2 THE WITNESS: In my opinion, yes. 2 BY HEARING OFFICER KEPKO:
3  BY MS. BRANCH: 3 Q. Mr. Croy, let me ask you a few questions before you go. |
4 Q. Isthere any requirement jn any of these written rules, | 4 surely am not going to keep you here very long.
B regs, protocols from ODH that tells a provider how many backup 5 The testimony abouf the variance and substitute doctors and
& doctors he needs for a variance to be granted? 6  backup doctors, to say the least, is a little confusing. I take
7 A. No. 7 it that your testimony is that the spirit and intent of the
8 Q. Isthere a rule of thumb for that? & varjance rule is to get assistance for that patient when the
9 A, There's never been a stated rule of thumb, and, basicaily, | $  patient needs it. In other words, if an emergency arises or
10 we haven't supplied it. Practice has shown, at thetwo (10  some event occurs that the intent of that variance rule is to
11 facilities, that it usually ends up being three physicians, but |11 make sure that someone, a doctor, is available to assist that
12  there's no ruie one way or the other on that, nor protocol on |12 resident or patient to get into a hospital. Would that be a
13  that 13 fair statement?
14 Q. Atthe Dayton clinic, Dr. Haskell's variance has always |14 A. That's a fair statement.
15 listed three doctors; is that right? 15 . Okay. And interms of that spirit and intent, if a resident
16 A. InDayton? 16 orapatient has an event or an emergency in a facility, and the
17 Q. Right. 17  two named backup doctors are not available, and the two named
18 A. Now I have to think back to 2003. 18 substitute doctors are not available, you still want to know
19 Q. Okay. Well, I'll strike that question. 19 that there is someone or some entity that ean get that patient
20 A. Inmyrecollection, we ended up with three, but I'm not sure |20 inio the hospital, whether they are named in the variance or
21 that thers were four or five, you know, maybe names that were |21  not; would that be correct?
22 putforward. Ipretty much remember we ended up with three. |22 A, Correct.
23 Q. That was a bad question. When the director granted the |23 Q. And you're going to worry about the credentials of that
24 variance - 24 individual later?
25 A. Yes. 25 A. (Witness nodded.) J
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1 Q. Did that happen with regard to Lebanon Road, that, at some | 1 HEARING OFFICER KEPKO: Thank you.
2 point, a patient was transferred to a hospital and you b MS. SNYDER: May I ask a follow-up question?
3 investigated it, or your bureau investigated that incident? 3 HEARING OFFICER KEPKO: Sure.
4 A. Surveyors in my bureau. 4 ---
5 Q. And Dr. Gravely admitted that patient to the hospital? | 5 RECROSS-EXAMINATION
6 A. Yes. 6 BYMS. SNYDER:
7 Q. And1may be incorrect, but Dr. Gravely was not a named 7 Q. With respect to that, even though the protocol builds in
8  backup? 8 that safety net, the Department of Health still has an
9 A. Well, again, that was when | asked the question about the 9 expectation that a facility is going to give the department
10 timing, because I couldn't recall exactly when that emergency |10  names of the backup physicians it intends to use; is that right?
11  took place, but I believe in the time frame, that that would ;11 A. Yes.
12  have been the case, ves. 12 Q. Okay. And for the Hearing Examiner, you talked about
132 Q. That Pr. Gravely was not a named backup, norevena |13  Dr. Gravely, and Dr. Gravely using his admitting privileges -
14  substitute in the variance? 14 DR. HASKELL: Her.
15 A. That one time. 15 MS. SNYDER: Excuse me. Her. Thank you.
16 Q. Andwhen Dr. Gravely had that patient admitted, even though {16 BY MS. SNYDER:
17 he wasn't a named backup or a substitute, you believe that met {17 Q. Her admitting privileges to admit a patient. I'll take you
18  the spirit and intent of the variance rule; correct? 18 through an exhibit first. If you could go to State's Exhibit
19 A. Yes. ‘ 19 21, page 5, please. Is it true that, at the time that
20 Q. And when you investigated, found so, that the facility was |20  Dr. Haskell used Dr. Gravely's privileges, according to this
21 in compliance? 21 letter, did they already have an agreement for her to act as his
22 A. Yes. Ithink what raised the question, if there is a 22 backup physician?
23 question at the time of that emergency, was that the patient was ;23 A. Well, this letter and that date, is, basically, where the
24 taken to the Rethesda North Hospital and admitted because |24  two physicians agreed to Mrs. Haskell to perform as backup.
25  immediately, in our mind, we said, "Wait a minute. Bethesda |25 Now, the next logical step is the letter from Mrs. Haskell or
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1 North.” We would have expected a patient to be taken to Christ 1 Dr. Haskell, basically, notifying the Department of Health that
2 Hospital. So that's, basically, when -- youknow, that'sthe | 2 these two physicians shall be named as backups, .
3 reason that the - how did the patient get 1o Bethesda North | 3 Q. But in the incident that you were just talking about, that
4 because, you know, the doctors that we knew did nothave | 4  was in March 2012.
5 privileges at Bethesda North. 5 A. That's what T've been saying alf along. ¥ couldn't remember
6 HEARING OFFICER KEPKQ: Acdpeshaps one more. Can you go & when that happened. But everything in perspective, 1 needed to
7  back fo that testimony. 7 know, okay, I know there was the emergency. 1 know we
8 {Reporter complied.) 8 investigated it, but when, because we've got a lot of dates
¢ BY HEARING OFFICER KEPKO: 9 here.
10 Q. There was a question posed to a prior witness that went |10 Q. We do have a lot of dates here.
11 something along these lines: 11 A. That happened in March. Is that what you're telling me?
12 If a facility uses the backup — or the admitting privileges |12 Q. Yes. Does that sound correct to you?
13  of another physician who is not listed as one of the physicians |13 A. T would say it seems it was spring or early summer.
14  in the variance, is that facility in compliance with the terms |14 Q. And one more question. Not to beat the substitute
15  of that variance? The witness answered no. 15 yphysicians to death here, but the protocol, you've testified,
16 Would you agree with that answer? 16 kind of, builds this safety net. You also tesiified that the
17 A. No, I wouidn't agree. Again, because the purpose of that |17  facility has an obligation to have 24/7 backup with the named
18 variance is fo assure that what would have occurred under the |18 backup physictans. Does that mean that that 24/7 backup failed,
19 transfer agreement does oceur. 18  so they have to resori to the substitutes?
20 Q. Inthatregard, in State's Exhibit 11, the protocol 20 A. Idon't see it that way. Fm sorry.
21 contemplates a sifuation similar o that question, in that, if |21 Q. How do you see it?
22 the substitute dociors are available in the event that backup |22 A. [ see it, basically, again, that the requirement on the
23 physicians aren't available, the protocol itself contemplates |23 facility for the 24/7 capability to handle an emergency or a
24  that? 24 medical complication when, basically, the attending physician is
25 A. Yes. 25 pot available, and you have to go 10 a backup because the
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1 protocol anticipates the possibility that those backups, two, | 1 A. Since approximately 1974, '75.

2  three, whatever we're talking about, may be unavailableanda | 2 Q. And where do you practice?

3 substitute has to be used. I don't see that as the facility 3 A. Primarily at 11250 Lebanon Road in Cincinnati.

4 failing to meet the 24/7. 4 Q. That's the Lebanon Road Surgery Center?

5 You're always - with me, it's always going to come back | & A. Lebanon Road Surgery Center. Yes.

6 10 --the botiom line is, basically, was the patient taken care | 6 Q. Do you practice medicine anywhere else in Ohio?

7 of appropriately? And, basically, again, I'm sorry, butTama | 7 A, Sometimes at our facility in Dayton, Ohio. Kettering.

8 firm -~ I've been a regulator for many, many years. ButI'ma | 8 Q. This morning, you went threugh your CV and your history with

9 fimm believer of spirit and intent, and 1 believe, as I've 8 Ms. Snyder. Is there anything that you want to add in addition
10  stated before, you know, not here today, but regulations, |10  to what you've already testified to about your background? That
11 whether they are administrative regulations or protocolsthat |11 was Exhibit HH.
12 are set down, basically, are as much an art as they area {12 A. Weli, I'll just say that, in addition to the besic medical
13 science. And, basically, you may have a requirementina {13  training I have had, I have been somewhat recognized as an
14 protocol or in a regulation that you have to deal with it 114  expert in the arez of the second-trimester abortions. I was
15  strictly as a science. 15  asked to write chapter for a textbook on providing abortions,
1s The example I always use is, basically, if the regulation |16  which is listed ~ the publication is in my résumé. I've been
17  says that the door to your operating room has to be 41 inches, |17  asked to speak numerous times on various topics related to
18 then, by golly, it can't be 39 and a halfinches, it can't be 40 |1B  second-trimester abortions by our professional organization, The
19 inches: It has io be 41 inches or more, because you have a |19 National Abortion Federation meetings, up through as recently as
20 gurney or hospital bed that has to go through that door. |20 last spring, which is not on the résumé.
21 Basically, science says you have to follow that regulation. |21 Q. And why do you practice in the area of reproductive rights? |
2z On the other hand, you have a requirement that, in a casc of |22 A. When ! was first introduced to this area in 1978, the
23  anemergency or medical complication that your patient canbe |23 standard of care in Cincinnati, and in the country, in general,
24  waken care of by being transferred to an appropriate facility |24  was marginal af best in many instances. I saw an opportunity to
25  for appropriate care. How you do that may be a little bit |25 make a relevant difference in the guality of the care that was
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1 different from one facility to the other, and that's where the | 1 being delivered to women, both in terms of not only the medical

2 art of regulation comes in. 1 guess I take that opportunity to 2 care, buf also the emotional support and empathy that was

3 say that because the fact of the matter is | am retired. 3 demonstrated towards them during the course of their care,

4 MS. SNYDER: And I have no further guestions. 4 Q. Sowhen you started in 1978, abortion had only been legal

5 HEARING OFFICER KEPKOQ: Thank you. 5 for a few years.

6 MS. BRANCH: No questions. & A. Five years in Qhio.

7 HEARING OFFICER KEPKO: Trank you for your testimony woay. | 7 Q. And do you feel -- what contributions do you feel you've

8 Enjoy your retirement. 8 made in the improvenent in the medicine and the surgery for

9 THE WITNESS: I'm trying. 9 abortions?
10 HEARING OFFICER KEPKO: Want to take a little break? {10 A. Well, I think that, through example, I've demonstrated that
11 MS. BRANCH: [ was going to ask for a break. 11  good physicians can practice in the ficld of abortion by
12 (Recess taken.) 12  providing excellent care and encourage others to do so, And,
i3 {Witness re-sworm. ) 13  then, through professional training and sharing, since my
14 HEARING OFFICER KEPKO: Just for the record, sir, stateyour | 14 background is general surgery, it's a little different than a
15 npame again, please. 15 lotof OB/GYNs. It's certainly different thar a lot of family
16 THE WITNESS: Sure. William Mudd Martin Haskell, |16  practitioners who actually provide most of the abortions in this
17 HEARING OFFICER KEPKO: Go ahead, Counsel. ;17  country. Through my generat surgerv training, I find that the
i8 MS. BRANCH: Thank you. 18 techniques that I learned at the University of Cincinnati have
13 e 19  been very helpful in the performance of some of the higher risk
20 REDIRECT EXAMINATION 20  work that [ do, and being able to share those experiences with
21 BY MS. BRANCH: 21 physicians I think coniributed to a degree.
22 Q. Dr. Haskell, can you tell us your current occupation? |22 Q. And you were asked this morning if you had any proof that
23 A. I'ma physician, surgeon. 23 you still had admitting privileges at Jewish Hospital. 1 have
24 Q. And how long have you been a physician and surgeon inthe |24  with me -- I hadn't planned to use it, but I have with me a
25  State of Ohio? 25 letter from Jewish Hospital, which T guess just identify it as
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1 11 1 A Yes, itis.
2 v 2 Q. Andturn to Exhibit F. Is that approval of the variance for
3 And, thereupon, Respondent's Exhibit JJ was marked for | 3 Dayton from March 20087
4 purposes of identification. 4 A Yes,itis.
5 “-- 5 Q. Now, at the time that that variance approval came through,
6 DBY MS.BRANCH: 6 you were in a similar position as we are here; tight? You had
7 Q. This is a letter dated September 23, 2011. Do you currently 7 an administrative hearing and a decision from the ALJ, and you
8 have privileges at Jewish Hospital? 8 had moved on to Common Pleas Court. Do you remember that?
9 A, Whats called level zero at Jewish Hospital, equivalentto | 9 A. Correct. .
10 my privileges at Christ Hospital. 10 Q. Atthe time that the variance was granted in March of 08,
11 Q. So what does that mean 10 be -- what can you do? 11 did the director withdraw his proposed revocation of the license
12 A. Ican do what's referred to as refer and follow. 12 for Dayton? :
13 Q. Refer and follow. What does refer mean? 13 A. Thatis my recollection.
14 A. Ican refer patients to Jewish Hospital for treatment and/or |14 Q. Andwe have that in the book as Exhibit G. Have you had any
15 admission. If they are admitted, T can follow them inthe [15  problems with your variance, keepiog your variance in Dayton
16 hospital, and I can make comments in the chart or observations |16 . since 20087
17 in the chart, but I'm not allow to direct care. 17 A. Only that it hasn't been renewed under the new protocol.
18 Q. If you had no backups, no consultants and no substitutes | 18 Q. And the license you applied for was for Dayton last year?
19  available, would you be able to get a patient admitted to Jewish [19 A. Correct.
20 Hospital? 20 Q. When was that?
21 A. Yes. By right of my privileges, and, also, we had this |21 A. Well, it would have expired in August,
22  discussion with the president of the medical staff andthe 22 Q. So you applied before?
23 president of the hospital at the time that I was informed my |23 A. Iapplied sometime in July.
24  privileges were reduced to zero that [ was assured by 24 Q. And what's the status of that?
25  Mr. Holeman, who is the CEO of Jewish Hospital that they would |25 A. It's in limbo somewhere.
Page 199 i:’age 20
1 never turn a patient of mine away. 1 Q. Did you reapply this vear for another license for Dayton?
2 Q. AndIknow you've been through lot of litigation over the | 2 A, Yes, I did.
3 years over the Written Transfer Agreement requirement. In | 3 Q. And the status of that one?
4  Daylon, have you ever been able to have a Written Transfer | 4 A. It's in limbo.
5  Agreement for your Dayton clinic? 5 (. Has the Department of Health contacted you about either the
6 A. Briefly. 6 renewal} application or the variance for Dayton?
7 Q. Which hospital was thai? 7 A. Not for either one. Not for either application.
8 A. Thatwas Miami Valley Hospital. 8 Q. Are you still seeing patients and treating people in Dayton?
9 Q. Why did that stop? 9 A. Yes,Iam.
10 A. Miami Valley Hospital had entered into a partnership with |10 Q. So your license still remains in effect?
11 Good Samaritan Hospital in Dayton, and apparently, as partof |11 A. That is my understanding.
12  this hospital -- I don't know if they are co-owned, but it was |12 Q. Do you know why the Department of Health requires that there
13  maybe a Joint Operating Agreement that they had. Therewasa 113  be a Written Transfer Agreement?
14 clause written in that agreement that neither of the hospitals 14 MS. SNYDER: Before he dnswers, I just want to make sure,
15  doanything that would promote abortion in 2ny way. A member of {15  his understanding and not actually what the department -- well,
16 the hospital board that had been involved in writing that {16 never mind. I'm sorry. 1 didn't understand the question.
17 agresment pointed that out to the administrative staff at Miami |17 THE WITNESS: Generally, Written Transfer Agreements are to
18 Valley and insisted that they rescind the transfer agreement. |18  ensure that patients that need care beyond the scope of the
19 Q. And did you apply for a waiver of the variance? 19 facility to provide them can get the care that they need at a
20 A. Atsome point. 20 facility that can provide that care.
21 €. Infact, then, they called it a waiver, but now we callita {21 BY MS. BRANCH:
22  variance? 22 Q. And, in this country, do hospitals have to admit patients
23 A, Uh-huh. 23 through an emergency situation, even though there's no Written
24 Q. If you could turn to Exhibit £ in the Respondent's book. Is |24  Transfer Agreement?
25  that the variance request for Dayton back from February of 20087 |25 A, If they accept Medicare, yes.
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1 Q. And are you familiar with the EMTALA, the federal lawon | 1 lapsed, has Jewish Hospital's ownership changed?
2 emergency medical treatment? 2 A. Yes,
3 A. Somewhat, yes. 3 Q. Who owns it now?
4 Q. Now, your Cincinnati clinic that used to be on Jefferson, { 4 A. It's owned by Mercy -- or Catholic Health Partners,
5  Women's Med Center of Cincinnati, were you ever abletogeta | 5  operating under the name Mercy Health.
6  Written Transfer Agreement for that clinic? 6 (. Have you attempted to get a Written Transfer Agreement from
7 A. Yes. 7 the Jewish Hospital that's new owned by the Catholic partners?
8 Q. And which hospital? 8 A. Yes, Ihave.
9 A. That was at Jewish Hospital. 9 Q. Have you had any success?
16 Q. And did that agreement end at some point? 10 A. No, I have not.
11 A. Yes. The agreement was for three years and did nothave an 13 Q. Allright. So the Lebanon Road Surgery Center, we've
12  automatic renewal clause so that it lapsed. WhenIaskedthat (12  learned, opened in 2010. We've already gone through the
13 it be extended, I was told that it was time for some other {13  exhibits. I will skip the background on that,
14 hospital to put themselves out in the public. 14 We notice that your wife, Valerie Haskel), signed a fot of
15 Q. Did any other hospital give you a Written Transfer Agresrent |15 these letters for the application and for the variance; is that
16 for your Cincinnati clinic on Jefferson? 16 right?
17 A. No. 17 A. That's correct.
18 Q. Andyou asked for a variance, then, at that point? 18 Q. Why was she the one signing these instead of you?
18 A. Yes. 19 A. She's the officer for the entity that holds the Hcense, the
20 Q. And what was the basis for the variance being granted for |20  Lebanon Road Medical Building, LLC.
21  your Cincinnati clinic on Jefferson? 21 Q. You were the medical director af the time?
22 A. That time - is that in the baok? 22 A, Yes.
23 Q. Idon't think so. 23 Q. You still are the medical director?
24 A. Tcan't remember if it was based on Dr. Kade'sand my |24 A, Yes.
25  privileges or Dr. Lumpkins privileges who would have been |25 Q. And the request for the variance at the Lebanon Road Surgery
Page 203 Page 205
1 working with me at that time. 1 Center, before you asked for the varianee, did youtry to get a
2 Q. And where did Dr. Kade have privileges? 2 Written Transfer Agreement from any hospitals? Let me ask you
3 A. At Christ Hospital. 3 this: Asof today, have you tried to get a Written Transfer
4 Q. Where's Dr. Lumpkin? 4 Agreement?
5 A. Christ Hospital. 5 A. Ihave subsequently, ves.
6 Q. And you had Jewish? 6 Q. And which hospitals have you tried?
7 A. Yes. 7 A. The Christ Hospital and University Medical Center.,
8 €. And for the folks in the room that don't know anything about | 8 €. Did yvou try Bethesda North?
9 our hospitals and where your clinic was on Jefferson, what'sthe | 9 A. Yes, we did. I forgot that.
10 closest hospital to that clinic? 10 Q. Did you try again at Jewish?
11 A, The closest hospital would be University of Cincinnati |23 A. No, because I've been told flat out that they wanted to
12  Medical Center, which is approximately four or five blocks. The }12 terminate their relationship with me altogether.
13 next closest would be The Christ Hospital which is maybe ten [13 Q. And what response did you get from U.C., University Medical
14  blocks at the most. There is Deaconess Hospital, but I believe 114 Center?
15  at that time it became more of a specialty hospital. 15 A, Recently, I got a response from U.C. Medicat Center denying
16 Q. SoDr. Kade and Dr. Lumpkin's privileges at Christ would {16 it because House Bill 59 is going to prevent them from entering
17  have been the closest -- would that have been closer toyour 117  into any agreements with abortion providers.
18 clinic on Jefferson? 18 Q. We have that one in the book at Exhibit AA. It's further
19 A. Jewish Hospital was - those two hospitals are on the north |19 bhack in the book. This letter is dated August 5th, 2013. When
20 edge of downtown. The Jewish Hospital is further out, maybe |20  did you make your request to U.C, Medical Center?
21 another ten miles out. 21 A. 1began requests about a year earlier, about the same time
22 Q. Jewish Hospital is more in the suburban area? 22  as the request at Christ Hospital.
23 A. More suburban. In Kenwood, at the time. It is in Kenwood |23 Q. Had U.CM.C. ever responded in writing in the last vear,
24  now. 24  other than this August 5th letter?
25 Q. Since your transfer agreement with Jewish Hospital has [25 A. Just this one on August 5th.
]
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1 Q. Did you assume they had tumed you down, just based on their | 1 A. Back out of the day-to-day and spend more time traveling.
2 silence? 2 Q. Allright. And what was your plan in submitting this
3 A. One would think so. 3 request for the modification? Was it to substitute just you or
4 Q. But they finally officially wrote to you and said, no, based | 4  also Dr. Kade?
5  onthe new laws? 5 A. Well, the intent was just to have the variance based on
6 A. Comect. & Dr. Schwartz and Dr. Bowers,
7 Q. And why are they prohibited under the new law from granting | 7 . But it's not exactly clear that it says that, is it?
8 you a Written Transfer Agreement? 8 A. That was not clear that it said that. That's correct.
9 A. Asthey say in the letter here, the City of Cincinnatihas | 9 Q. Why did you add Dr. Schwartz?
10 some leasehold interest -- ownership leasehold interest inthe |10 A. Dr. Schwartz — you mean Schwartz or Bowers or both?
11 University of Cincinnati and the University of Cincinnati |11 Q. Start with Dr. Schwartz.
12 Hospital. Asunderstand House Bill 39, it prohibits 12 A. Well, I've had a long relationship with Dr. Schwartz in
13 publicly-funded health care facilities from entering into —~ {13 terms of providing backup and being available if we had problems
14 HEARING OFFICER KEPKO: I'msorry. Ididothearyour |14  or complications since the time that Dr. Lumpkin left our
15 last-- 15 practice. Dr. Lumpkin was a board-certificd OB/GYN up unti} the
16 THE WITNESS: My understanding of House Bill 59 is that it |16  time that he lefl our practice, which I think it was around
17 prohibits a publicly-funded health care facility from entering |17 2008, 07 or '08, somewhere in that neighborhood. Dr. Schwartz
18 into any agreement with an abortion provider. 18  was the main person that both Dr. Kade and I would have called
19 BY MS. BRANCH: 19 inthe event we had a patient that needed a transfer. Even
20 €. And did you get a response from Christ Hospital? 20 though we both had admitting privileges, we would have tumed
21 A. Yes, Idid 21 the patient over to Dr. Schwartz regardless.
22 Q. And that's the second page of the exhibit? 22 Q. Did you ever consult with Dr. Schwartz during that period of
23 A Yes. 23 time?
24 . And they turned you down a year ago? 24 A. Consult with him, yes. Did we transfer any patients to him?
25 A. That's correct. 25  Maybe one or two from Jefferson, but T don't recall specificatly
Page 207 Page 209
1 Q. Did they give a reason? 1 at this point.
2 " A. They didn't want the public pressure, adverse publicity, | | 2 Q. And was that during -- the ones that you transferred to 2
3 think, is the term they used. 3 hospital using Dr. Schwartz, was that while you had a variance?
4 Q. What does that mean? 4 A Yes. _
5 A. Well, as I had seen at Jewish Hospital, and I'm sure what | 5 Q. And the variance was for you and Dr. Kade?
6 she's referring to here, is that the -- contingent activists | 6 A. That's correct.
7 opposed to abortion start either a letter-writing or e-mail | 7 Q. Butyou used Dr. Schwartz?
8  campaigns or try fo bring a great deal of pressure on excoutives 8 A. Yes.
@ of these hospitals to rescind or not enter info agreements with % Q. Did the Department of Health have any concerns about that
10 facilities that are abortion providers that would enable those {10  back then?
11  abortion providers to comply with the department's regulation |11 A. No.
12 reguiring a transfer agreement. 12 Q. In Exhibit 10, the director, Dr. Wymyslo, approves this
13 Q. Now, you requested a change to your variance that was {13  change. You've seen this several times now. You were on notice
14 originaily granted —- eventually, Lebanon Road got a variance; {14  to -- I'm going to refer you to the second-to-the-last paragraph
15 correct? 15 that starts, "Should evidence." You were on notice -~
16 A. That's correct. 16 MS. PACIOREK: I'm sorry. Which exhibit?
17 Q. And then there was a change, I think it's Exhibit 11 --Fm 117 MS. BRANCH: Exhibit 10. Second-to-last paragraph.
18 sorry. Exhibit 8, in the State's book, is this your request for {18 MS, PACIOREK: Thank you.
19 the change? What was the reason for the modification? 119 BY MS. BRANCH:
20 A. Well, I was wanting to back out of the day-to-day 20 Q. You were told you had to tell the department if something
21 operations, and, you know, I was anticipating my change mmy 121 happened. What was your understanding of what you needed to
22 privileges at Jewish. 22  inform the department of?
23 Q. Allright. And did you also mention in there that you were |23 A. Well, any change in the reappointment of the three
24  going to -- your wife mentions in the letter that you were going |24  physicians. The previous paragraph, you know, talks about us
25  to spend more time traveling? 25 having a continuous relationship with the three physicians,
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1  admitting privileges, adherence to our protocol, and timely and 1 it's the last sentence. "This letter requesting clarification
2 quality backup emergency care. 2 of Dr. Kade's privileges does not put yowr Ambulatory Surgical
3 Q. Did you ever have a change that you nceded to alert the | 3 Facility Heense immediately at issue. But failure to resolve
4 department to regarding the admission or reappointment for any | 4 the issue could lead to Heensure action in the future." Do you
5 ofthe doctors? 5 see that? '
6 A. Dr. Kade. 6 A. Yes,Ido.
7 Q. What did you do to let ODH know about her change? | 7 Q. And did you think your license was in jeopardy at this point
8 A. Isentthem acopy of her reappointment letter. 8 in March of 20127
9 Q. That was Exhibit L that we saw with Mr. Cory, the e-mpilhe | 9 A. Twas concerned. I mean, she reassured me that there was
1¢ sent you and your response to it? 18  not an immediate problem, but she was certainly raising the
11 A. Yes. 11 issue that there could be a potential problem.
12 Q. How long did you wait to send the Department of Health {12 Q. And did you respond to her request for additional
13 Dr Kade's reappointment letier? 13  information?
14 A. Assoon as [ received it, I e-mailed it to Mr. Croy. 14 A. Yes,Idid
15 Scanned in the e-mail. 15 Q. So bringing up the next exhibit, Exhibit 15. Is this your
16 Q. The same day? 16 response or is this your lawyer's response?
17 A. Sameday I received it, yes. 17 A. This is my response.
18 Q. And we've heard discussion about her affiliate status? |18 Q. Did you explain to her in this letier what you've explained
19 A. Yes. 18 toMr. Croy? Let me direct you to Paragraph 3 of your letter.
20 Q. Did you research with that meant for The Christ hospital? ;20 A. Yes. I approached it in a little bit different way. Inher
21 A. Yes. 21 letter, she asked questions a little bit differently.
22 . And what's your understanding of what her ability to admit |22  Basically, I covered a lot of the same information that was
23 patients to the hospital was, now that she had affiliate status |23 covered to Mr. Croy.
24  instead of courtesy status? 24 Q. Did you explain to her that you thought that Dr, Kade's
25 A. She could refer them for evaluation and admission. |25 current status was consistent with the variance?
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1 Q. Is that enough power to get the patient actually seeninthe | 1 A. Yes, I did.
2 hospital? 2 Q. And did Rebecca Maust, or anyone from ODH, ask any
3 A Yes. 3 additional questions after you sent your April }0th letter?
4 Q. And the word was "triaged"? 4 A. Ibelieve so.
5 A, Yes. 5 Q. I don't have any in the book. Seo did you have any
6 Q. And if the hospital decided the patient needed to be 6 conversations with ODH?
7 admitted to hospital, the patient could be admitted? 7 A, There's an April 20th letter --
8 A Yes. 8 Q. Okay.
9 Q. Whether she's courtesy or a referral patient, she could | 9 A. -- from Rebecca Maust. I guess that's on a different issue.
10  still be admitted to and treated at the hospital the same way? (10 That's a different issue,
11 A. That's correct, 11 Q. Right Iwant to just finish up the testimony on Dr, Kade's
12 Q. Did you explain that to Mr. Croy in your e-mails? 12 privileges.
13 A. Yes, through these e-mail. Through this e-mail chain, yes. |13 A. Iunderstand now what you're asking me. I'm not aware. She
14 Q. Now, the Department of Health wrote you and asked for more {14  responded to this letter. Without seeing it, I can't recall the
15 information about this. I'm going to ask you turn to Exhibit |15  detajls.
16 14. Thisis a new exhibit we haven't seen before that, Idon't |16 Q. Okay. Did you believe there was still an issue with ODH
17  think we've talked much about. This is a letter from Rebeeca |17 about whether Dr. Kade's new starus made any difference to the
18 Maust. I've been saying 1t wrong for so many years in my head. |18  variance?
ig This is a later from Rebecca Maust dated March 29th, 2012, 119 A. Yes, [ did.
20 directed to you. Do you recall getting this letter? 20 Q. What was that?
21 A. Yes, Ido. 21 A. They didn't feel that it was -- that her affiliate status
22 Q. Inthe first paragraph, she wants to follow up on the issue |22 was sufficient to satisfy the requirements of admitting
23 with Dr. Kade's affiliate status? 23  privileges.
24 A. Right. 24 Q. Was it ODH who decided she could no longer be a backup
25 Q. In this letter, the first paragraph, she's requesting -- 25  doctor on your variance?
L
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1 A. That was certainly the implication, without seeing the | 1 as well.

2 letter. 2 A, I've got a copy of it here.

3 Q. You didn't remove her? 3 MS. SNYDER: What are you --

4 A. No. 4 MS. BRANCH: It's the exhibit from Christ Hospital to

5 Q. You didn't ask for a modification to remove her from your | 5 Ms. Snyder dated June 7th, 2013,

6  variance? 6 MS, SNYDER: 1 don't think there's a witness copy. Here you

7 A. No. 7 go.

8 Q. There have been questions about Dr. Bowers' admitting | 8 BY MS. BRANCH:

9 privileges, 5o let me just start with that. He was listed as 9 . You saw this letter vesterday?

10  your backup physician on the variance that was granted in 2011. |10 A, Yes, I did.

11  He resigned as your backup doctor in May of 2012; is that right? |11 Q. What does this letter mean?

12 A. Yes. 12 A. Well, it means that he's not able to serve as an in-house

13 Q. And that's going to be in the other book, Exhibit R. The |13  attending physician.

14  date of the letter is May 21, 2012. When did you actually {14 Q. What's that?

15 receive it? 15 A. Anin-bouse attending physician, depending on the situation,

16 A. Two days later, the 23rd. 16 but at Christ Hospital, because Christ Hospital trains

17 Q. And he's referencing his August 29th, 2011, letter, and |17 residents, the requirement now is that there always has to be an

18 that's his letter where he agreed to be your backup? 18 attending physician overseeing the performance of house staff.

19 A. Yes. 19 This primarily something called service patients; in other

20 Q. And he explained to you why he was resigning? 20  words, patients who come to the hospital unattached in any care.

21 A. Not precisely. He indicated that Christ Hospital had bought |21  In teaching hospitals, those are put on the resident service.

22  his practice and he's now employed by Christ Hospital. 1 {22 They used fo be — the hospital used to be able to bill for the

23 presume it would have something to do with Christ Hospital |23  activities of resident physicians taking care of patients, but

24 ielling me ] had to give it up. That's a presumptiononmy |24  they are no fonger able to. 11 has to be billed under the

25  part. 25 aftending's name. H can only be done if the attending is
Page 215 Page 217

1 Q. Okay. Give it up, meaning? 1 physically present whenever care is delivered. So attending

2 A. Give up being a backup. 2 staff physicians now have to spend the night in the hospital as

3 Q. Now, he says he changed his contract with Christ Hospitalon | 3 long as there are residents in the hospital. This eliminates

4 May Ist. Did you know that on May 1si? 4 his ability to serve in that capacity.

5 A. No, 1 did not. 5 . And what does his capacity as an in-house attending staff

6 Q. When did you first learn that he was no longer available to & physician have to do with his privileges 10 admit patients from

7 you as a backup? 7 Lebanon Road, if necessary?

8 A. When I received this letter. 8 A. No impact at all.

9 . In your original letter with him, he promised he would give | 9 Q. And when you got this letter yesterday, did you contact
10 vou 30 days' notice. 10 Christ Hospital to see if Dr. Bowers still had privileges?
11 A, Hedid 11 A. Yes, 1did
12 Q. Did you do anything about that? 12 Q. And what did you learn?

13 A, No,ldidn't 13 A. That he has continuously had active privileges since 1979,
14 Q. How long did it take you to alert the Department of Health |14  and he has no disciplinary actions in his file there.

15 that Dr. Bowers had resigned as your backup and was no longer | 15 Q. And we've already admitted that as our Exhibit IL. I don't
16 available? 16 know if there's one there.

17 A. The next day, the 24th. 17 A. Yes.

18 Q. And that's exhibit -- we have to go back io the other book. (18 Q. Is it already up in the book?

19 That's Exhibit 19, That's that May 24th letter I wrote that 119 A. Yes.

20 included lots of information, but the bottom of the first page |20 Q. Is that the letter you got from Christ Hospital yesterday
21 mentions that he will no longer be your backup; is that right? {21 asking you about the State's exhibit?

22 A. Correct. 22 A, Yes. Ipulled it off the Internet. Uh-huh.

23 Q. The Statc has put in this new exhibit in their book that we |23 Q. So, T guess, does that indicate he could have admitting
24  were arguing over this morning. Letssee iflcanfinditin 124  privileges and not be an attending at the same time?
25 my book. It's Exhibit 26. T'm hoping i's in the witness' book |25 A. It indicates he has admitting privileges and that there's
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1 been no lapse or break in his admitting privileges. 1 A. Probably within a week.
2 Q. Do vou credential the doctors whe work at the Lebanon Road 2 Q. And with that, will you be asking, again, for a variance for
3 Surgery Center? 3 the Lebanon Road Surgery Center?
4 A, Yes, we do. 4 A. Yes, Fwill
5 Q. How do you credential your doctors? 5 €. The Lebanon Road Surgery Center's request from 2012, that
6 A. Well, there are, basically, three elements that we're 6 included -~ we've seen by an October 12th letter to the director
7 concerned -- three main elements we're concemed about -- four | 7 asking for a variance. Has anybody from ODH asked you for any
B we're concerned about in credentialing: Are they currently | 8 input or have any questions, points of clarification from that
9 licensed? Do they currently have any hospital privileges? And, | 9  October 2012 variance request?
10 ifso, what those are. Do they have malpractice insurance {10 A. No.
11 coverage, and are they current in CPR and CL§? Now, malpractice {11 Q. Do you know why that's not been ruled on?
12  insurance is provided by us under a master policy, so it's |12 A. No.
13 really not an issue. 13 Q. Letme ask you about what you call redundant coverage in the
14 You know, the hospital privileges, it's good to know what {14  Bethesda North doctors. First of all, who are the doctors that
15 they have, but it's not necessarily an issue in whether someone |15 you've asked for in your most recent variance for Lebanon Road
16 is given privileges to work in the ASF. Ohio Heensure |16  Surgery Center?
17 certainly is an issue. We have a tickler record, tickler file, |17 A. That would be Drs. Schwartz, Gravely and Hansel.
18  spreadsheet, if you will, that lists the expirations of ell of |18 Q. And which is the -- what hospital is Dr. Gravely and
19  these various documents, and then we ¢ither go on the Internet {19 Dr. Hansel --
20 to provide them, because a lot of this information is available |20 A. Bethesda North.
21 directly from the source over the Internet, or we ask the |21 ). The distance between Lebanon Road Surgery Center -~ o which
22 physician to provide us a copy of the appropriate document. ;22 is the closest hospital - maybe that's a better way to ask
23 Q. Do you go through the same degree of credentialing for your (23 you -- to Lebanon Road Surgery Center?
24 backup doctors? 24 A. The most easily accessible hospital would be Bethesda North.
25 A. To amore limited degree. 25 (. And accessible because of the highway?
Page 218 Page 221
1 Q. How do you credential them? 1 A. Because of the highway and route of traffic. From where we
2 A. Just make sure they have a current license and current | 2 are, it's the preferred hospital for cur EMS.
3 admitting privileges. 3 Q. How much farther would it be to Christ Hospital, if you need
4 €. How do you find out if they have current admitting 4 todoa--
5 privileges? 5 A. Eight to ten miles.
6 A. Either by asking them to provide us with a copy oftheir | 6 Q. And is that a longer drive?
7 appointment letter or by accessing it over the Internet. 7 A. Bethesda is about two miles. Two to three,
8 THE REPORTER: I couldn't hear the last part. 8 Q. And we've seen the letter where you've had that Janwary 2011
9 Q. There was a fruck. She didn't hear the last part, 9 letter from Drs. Hansel and Gravely. Why didn't you -- well,
10 A. As | have with Schwartz. 10 first of all, why did you ask them to be doctors to provide
11 Q. And how often do you credential your backup doctors? |11 coverage for your patients?
12 A. During their -- whenever their renewal cycle comes up. |12 A, Because the Department of Health put me on notice that I
13 Q. Now that you've learned that ODH wants you to reapply for |13  needed a plan of substitute physicians.
14  the variance with each application of your renewal of the |14 Q. When did you start trying to find substitute physicians?
15 license, how ofien are you credentialing backups? 15 A. When I received the November 11th memo. It would have been
16 A. Well, we'll start credentialing them as our renewal comesup |16 in December when that was mailed out.
17 becanse ODH is going to know is it curtent today. And, so, we |17 Q. The protocol?
18  will re-credential them with each licensure application, renewal |18 A, Protocol.
19 application. 19 (. And how did you go back about find these two doctors?
20 Q. Have you reapplied in 2013 for your renewal of the ASF | 20 A. I'm not sure who 1 asked. Iknew that Dr. Gravely was on
21 license for Lebanon Road Surgery Center? 21 the board of Planned Parent - somewhere I leamed she was on
22 A. No, we're waiting on our final State Fire Marshal 22 the board of Plammed Parenthood. I think Dr. Kade suggested !
23 inspection. The initial inspection’s been done. We're waiting 23 approach Dr. Gravely because she was o the board of Planned
24  for them to come back to complete the inspection. 24  Parenthood, and was, therefore, pro choice.
25 (. When do you think you'll have your renewal application in? | 25 One of the things we are sensitive of in selecting backup
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1 physicians is, you know, are they going to treat our patients | 1 Q. By "new variance,” did you think that was if you opened 2
2 with respect and consideration and empathy in view of the | 2 new facility and requested a new license?
3 services that they have had; pregnancy termination. 3 A. Oreven modify the existing variance.
4 Q. Has it been hard for you to back find backup doctors in | 4 Q. At this peint int time, did you perceive that you were going
5 Cincinnati? 5 to be modifying your variance request?
6 A. It's not hard to find physicians who will agree to provide | 6 A. No, Idid not.
7 backup. It is hard to find physicians who will sign a backup 7 Q. And you had Drs, Gravely and Hansel as your extra baclups.
8 letter. 8 I'm not sure what the right word is.
9 Q. Why is that? S A_ My redundant coverage. Substitute backup. Substitute
10 A. Because the backup letter becomes public record withthe |10 physicians.
11 Obio Department of Health. 11 Q. So we'll use that, How did that help you, then, when
12 Q. And have vou approached other doctors to signa backup |12 Dr. Bowers resigned unexpectedly?
13 letter for yon? 13 A. That meant that I was able to respond immediately with a
14 A. Yes,Ihave. 14  plan that I felt was more than adequate to meet the standards
15 Q. And how many have turmed you down? 15  that had been in place for granting variances,
16 A. Three or four. 16 Q. ODH seems to be saying that they wanted you to tell them
17 €. That's because they don't want it to be public? 17  back in January about Drs. Hansel and Gravely, instead of
18 A. That's correct. 18  waiting untif you needed them to be your backup and asking for
19 Q. Ifyou go to our exhibit book, Exhibit J. This is your |19 variance changes. [id you have any reluctance in divulging
20 Ilefter from Drs. Gravely and Hansel to provide emergency backup |20  their names in this contract with the Department of Health back
21 services and hospital admission for your patients? 21  in January?
22 A. That's correct. 22 A. No, I just didn't see the need.
23 Q. Now, at this point in time, you already had a variance |23 Q. Were you concemned it would be become a public record?
24 listing Dr. Schwartz and Dr, Bowers? 24 A. They were aware of that.
25 A. That's correct. 25 (). Who was aware?
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1 Q. Why did you want to have more doctors in January? 1 A. Dr. Gravely and Dr. Hansel.
2 A. Tthink I mentioned in my earlier testimony that I wanted to | 2 Q. That it could be - as soon as they signed a contract —
3  besue that T had adequate coverage. My first concern was care | 3 A. They assumed it would be a public record.
&  of patients, malking sure there's - secondly, the Nevember 11th 4 (). When you got Exhibit B, being the new protocol, did you
5  lefter protocol indicated a need that we plan for substitute | 5  believe you needed to do anything to change your variances at
6 physicians, and so it was a cautious, somewhat compulsive | 6  that point?
7 nature. Iwanted to have additional physicians in the ready, so | 7 A. Not at that time.
8 o speak. 8 (). Atsome point, did you learn that the Department of Health
9 (. Now, the protocol you're talking about -- I'm going to ask ¢ wanted you to follow the protocol?
10  youto tum to Exhibit A and B in our book. Exhibit Bisthe |10 A, When] applied for the Dayton renewal i 2012, they wanted
11 protocol itself? 11 me to -~ at that point, when I didn't submit a transfer
1z A. Right. 12  agreement, I bad told them that  had a variance in place, and I
13 Q. Let's go to A, which is the cover letter. 13 believe it was Mrs. Smith inforted me that I needed to have a --
14 A, Okay. 14 to resubmit a new request for the variance,
15 Q. Rebecca Maust sent you a letter dated December 19th, 20117 {15 Q. And that's when we submitted the letter [ drafied in October
16 A. That's correct. 16 of 20127
17 Q. And she's alerting you to this new protocol; right? 17 A. Correct.
18 A. That's correct. 18 . Could you turn to Exhibi¢ 18 in the State's book. This is
18 {). It says. in the second sentence, the second paragraph inthe 19  another letter from Rebecca Maust to you dated May 4th, 2012; is
20 letter, that, "We'll use the operational procedure for certain |20 that right?
21  variances requested in the future.” How did you interpret that {23 A. That's correct.
22 sentence? 22 Q. And is this the letter that - maybe this is what you were
i23 A, Iinterpreted it to mean that current variances would be in |23 referring to earlier?
24 place of the old when a variance was requested, that the |24 A, This is what [ was referring to earlier. Right.
25 protocol would then come into play. 25 Q. Where they injected your interpretation of Dr. Kade's
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1 privileges? 1 the second full paragraph on this, page 1 of Exhibit 20, sort

2 A. Right 2 of, in the middle, she writes, "Now, after DH became aware of a

3 Q. And she's asking you, in that third paragraph, to'explain | 3  change in circumstances and asked about it, LRSC has apparently

4 how you're going to meet the protocol from November 20117 4 decided unilaterally that Drs. Gravely and Hanse] have been

5 A. Right. 5 added as backup physicians and will substitute for Drs. Bowers

6 Q. How did you respond to this letter? 6 and Kade."

7 A. Ibelieve I may have turned it over to you at that point. 7 Lt me just stop there. Was Dr. Bowers, in 2012, no longer

g8 Q. Okay. And she gave you 21 days to respond; is that right? g8  your backup?

9 A. Yes, that's correct. 9 A. Yes. AsofMay23rd, to my knowledge, according to hig
10 Q. Solet's go to 19, which would be my response dated {10  letter, May 21.

11 May 24th, Did we meet her deadline of 21 days? 11 Q. And Dr. Kade was rejected as a backup by the depariment?
12 A. 1believe so. We had a day to spare. 12 A. Correct.
13 Q. Aday tospare. ‘ 13 Q. That was in Ms. Maust's letter of May 4th?
14 So tell us how you - with the three weeks you had, how were |14 A. Right.
15 you going to, all of a sudden, comply with this new protocol? |15 €. Se, at this point in time, when you wrote your letter of
16 A. I'was able to submit the backup letter of Drs. Gravelyand |16  May 24th, was it your intent 1o have Drs. Gravely and Hansel
17  Hansel, in addition to the existing backup letter in 17 substitute for Bowers and Kade?
18 Dr. Schwariz. 18 A. That was my request.
19 Q. And did you have to get new letters from Dr, Hansel, Gravely (19 Q. Yes. Was that your intent to have them substitute for
20  and Schwartz based on the protocol? 20 Bowess and Kade back in January when you signed them up as your
21 A. Yeah, I believe so. 21 redundant coverage?
22 Q. Ifweturn to pages 4 and 5, which letter is that? 22 A. No.
23 A. Sopages 4 and 5 would be the revised letter from 23 Q. Did you explain that to the Department of Health that you
24  Drs. Hansel and Gravely. 24 did not intend fo substitute?
25 Q. Was this letter - it's different from that Januvary letter. |25 A. Ibelieve we did,

Page 227 Page 229

1 A, Ititemizes each point in the protocol. 1 Q. Inresponse to this?

2 Q. And pages 6 and 77 2 A. Inresponse fo this letter, yes.

3 A. Would be Dr. Schwartz's new letter itemizing the protocol. | 3 Q. In the next paragraph, she's asking you about a gap in

4 Q. Pages 8 througli the end, what is that? 4  coverage between when Dr. Bowers resigned. Was there ever 2 gap

5 A. That's the emergency medical protocol that we used at that | 5 in coverage for your patients at LRSC, if they needed to be

6 time. 6 transferred to the hospital?

7 Q. Allrdght. So you complied with the new protocol within the 7 A. No.

8 21-day time frame fo provide all of this information o the OL¥H? 8 Q. How can you explain that?

5 A. That's correct. 9 A. Dr. Schwartz was available 10 me throughout. To my
1¢ Q. Did you get any - did ODH have any questions about this? {10  knowledge, Dr. Bowers was available up until March 2151, 23rd,
11 Im going fo limit my time frame to the month of May when we |11 Dr, Schwarlz was my preferred person anyway, and then I had my
12  submitted it. 12  substitute physicians if I needed to use them. So, no.
13 A. Notthat] recall, 13 Q. Did you explain that to ODH in response to this letter?
14 Q. How about June? 14 A. Ibelieve we did.

15 A. Idon't have a thought at that point. 15 Q. If you need to refer to the next exhibit in the book,
16 Q. Let's goto Exhibit 20 then. This is another letter toyou |16  Exhibit 21 is the August 9th, 2012, letter in response.
17 from Rebecca Maust dated July 27th, 2012. 17 A. Correct.

18 A, Uh-huh. 18 Q. Now, I'm going to -- sorry to keep going back and forth.
19 Q. More questions about the variance? 19 Back to Exhibit 20, page 2. At the top of the page, "We remind
20 A, Correct. 20 you that your variance continues at the director's discretion."
21 Q. Andshe's asking you questions about the protocol and your {21 A, Uh-huh.

22 response to the department's protocol; is that right? 22 Q. When you got that fetter, what did you understand was the
23 A, That's correct. 23 status of your varisnce as of July 20127

24 Q. This letter, which is -- we've not seen before, Iwant to  [24 A, Well, that the variance that we had was still in place.
25 take alittle bit of time just to ask you some questions. In (25 Q. And did ske request more information from you about trave!
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1 time? 1 amount of medication. She was responding appropriately in the

2 A. Yes. 2  recovery room, and then she became silent and began making -- |

3 Q. And a list of names? 3 was not there present at the time, but when I observed her -

4 A. Uh-huhb 4 what [ would refer to as athetoid movements.

5 Q. And was that part of the response in Exhibit 217 5 Q. What was the word?

6 A. Yes, it was. 6 A. Athetoid, A~T-H-E-0-T-0-1.D. Of her arms legs and head,

7 Q. And, then, she says, in the second-to-last paragraph, "The 7  especially her head.

8 department wants," Do you see that? "The department wantsto | 8 (. To alayperson, what does that mean?

9 continue this dialogue to ensure compliance.” S A. Inlay terms, if you can imagine, now, a cerebrat palsy
10 A. Uh-huh. 10  person, how they move in a direction, but they don't actually -
11 Q. Did you feel, at this point in time, the summer of 2012, |11 they're kind of rolling, kind of random movements, as opposed
12 July 27th, 2012, that you were dialoguing with the department |12  to -~ a typical seizure would be very strong contractions of
13 and answering their guestions and giving them information? |13 muscles. The body becomes very rigid. Her body remained very
14 A. Ithought 1 was being very forthright and very direct with |14  loose and very limp and very mobile.

15 them. Iwas certainly not intentionally withholding any |15 Q. Were you present in the building?
16 information from the department, but I was feeling atittlebit |16 A. I was not present when it started, but I was called
17 threatened. 17 immediately. I think I was completing a surgery in another room
18 Q. And, then, in the response, Exhibit 21, that's dated 18 and I was called in to attend to her.
19  August 9th, 2012, this is where we respond to the Request for |19 Q. What did you do?
20 Information and explain the concerns the depariment raised in |20 A. The nurse anesthetist was standing there with her still. I
21 that July letter? 21  instructed him to get her some Valium. [ don’t remember the
22 A. Right. 22 dose. This patient did have a history of epileptic seizure and
23 Q. Now, at this point in time, in August, you've already |23  had been on Dilantin but stopped it while she was pregnant.
24 reapplied for your -- or you had already applied for your {24 Q. Why?
25 renewal of the lcense; is that right? 25 A. Because it can have teratogenic effect.
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1 A. | don't remember exactly the date. 1 Q. Tt can have what?

2 Q. Strike that. That would be wrong. You would have applied | 2 A. Teratogenic effect. It can affect the fetus. She wasn't

3 for your renewal for Dayton? 3 sure that she was going -

4 A, Dayton. 4 THE REPORTER: I'm sorry. 1 didn't hear the last part of

5 Q. Not for Lebanon Road? 5  the sentence.

6 A. Probably not Lebanon at that point. 6 HEARING OFFICER KEPKO: Youll have to speak up a litdle

7 Q. Did you hear anything from the department afterthat | 7  bit.

8  August 9th response about the status of your license or your | B THE WITNESS: She wasn't sure she was going to terminate or

9 renewal until we get to the October 18th, 19th and November 23rd | 9 not, so she had stopped -- we had advised her that, if she was
10 letters? I guess, between August Sth and October 18th, did you |10 going to terminate, that she should go ahead and restart her
11  get any -- did you have any request for information fromthe [11  Dilantin; she did not. And, then, she starfed to have this
12  Department of Health? 12  activity that we initially interpreted as a seizure, but knew,
12 A. No. 13  most likely, was a reaction to the propofol, which is the
14 Q. Let's talk about the patient that was {ransferred from |14  anesthetic that was used. It's a rare reaction seen with the
15 Lebanon Road Surgery Center to the hospital. 15 propofol with both epileptic and non-epileptic patients.
16 A, Okay. i6 BY MS.BRANCH:

17 Q. First of all, because this is public, no names and no 17 Q. And did you consider this a patient who needed to be treated
18 identifying information about the patient. 18  beyond what you could provide at the Lebanor Road Surgery
18 A. Sure. 19 Center?

20 Q. What happeped? 20 A. Yes.

21 A. The patient had a procedure under general anesthesia. The |21 Q. What did you do?

22 patient was awakening from general anesthesia and was |22 A, Well, after two doses of Valium, not getting -~ Valium is a
23  transported by gumey to the emergency room, which is our usual {23 typical drug administered intravenously to control epileptic
24 custom. There was nothing unusual about her surgery. There was |24 seizures, and we had no response. We felt that the best we
25 nothing unusual about the anesthesia that she was given -- |25 can -- we did not have Dilentin to start administering. We felt
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1 the best response was to have her transported where she could | 1 familiar with the nature of the injury and what needed to be
2 receive more care and that she might need to be admitted and 2 done. The patient would not need any delay due to an evaluation
3 have more evaluation than what we were able to provide. | 3 by a stranger physician that is a stranger to that patient
4 Q. Did you follow your protocols? 4 having first to evaluate and assess and delay. Dr. Lumpkin
5 A. To the extent that it applied, ves. 5 already was informed. The preferable course would be for
6 Q. And what did you do? 6 Dr. Lumpkin to continue that care.
7 A. 1called one of our consulting physicians and asked them if | 7 Q. So even if you had a Writien Transfer Agreement with a
8 they would accept the patient. They said that they would | 8  hospital, a squad can override that?
9 contact the emergency room. Then we called 911. 9 A. Yes.
10 Q. Which physician did you call? 10 . And as long as the patient is properly cared for at the
1i A. IthinkI talked to Dr. Hansel, but I believe Dr. Gravely |11  hospital the squad takes them to, it doesn't matter?
12 was actually on site at the hospital. Their office is about |12 A, No, not as long as they are properly taken care of. Yes.
13 five minutes from the hospital. 13 HEARING OFFICER KEPKO: Whats the time frame for all of
14 . When you called 911 - 14 these events?
15 A. Uh-huh. 15 MS. BRANCH: Oh, excelient question. Im sorry. I skipped
16 Q. -~ was there a recording made? 16 that. It's right here in my notes,
17 A. Yes. 17 BY MS. BRANCH:
18 Q. Have you heard it? 18 Q. When did this occur that the patient who needed to go to the
19 A. Yes. 19  hospital?
20 Q. Itgotalot of press, didn't it? 20 A. Dr. Lumpkins' patient that we're talking about?
21 A Yes 21 Q. Let's start with that one and [l go back,
22 Q. And that was what sparked a lot of those complaints tothe |22 A. Dr. Lumpkins' patient would have been in the early 20005
23 Department of Health about your variance? 23  somewhere. Probably somewhere around 2005. I can't remember
24 A. Apparently so, yes. 24 the exact date.
25 Q. There was reference to some of those complaints about you |25 Q. And that would have been for the Women's Center on
Page 235 Page 237
1 laughing on the 911 recording? 1 Jefferson?
2 A Yes 2 A. Jefferson. That's correct.
3 Q. Can you explain that? 3 (. The one we started off talking about at Lebanon Road Surgery
4 A. Yes. The 911 operator, after I had given her the initial | 4  Center, when was that?
5  information, made a comment, "Well, you don't really want me to 5 A, That was sometime early in 2012, I think maybe February, [
6 give you instructions about what t0 do next, do you? Andit | 6 can't recall without looking.
7 was kind of a wry sort of statement, and she was a 911 operator | 7 . Have you had other transfers from the Lebanon Road Surgery
8 telling a physician what to do, and I said, "No, that'snot | 8  Center to the hospital?
9 necessary.” g A. That's the only one we've had in three years.
10 Q. Did the squad arrive? 10 Q. Allright. And where did the patient — which hospital did
11 A. The squad arrived. 11  the patient go to, the one from Lebanon Road?
12 . When 2 squad responds to a 911 call, do they have the power |12 A. Went to Bethesda North.
13  to transport the patient wherever they want? 13 Q. And why did you decide to call Dr. Hanset and have the
14 A, Once they accept the patient, yes. 14 patient transfersed to Bethesda North?
15 Q. Have you ever had that experience as a physician thatyou 15 A. Well, it was a closer hospital, for one thing. Secondly,
16 wanted the squad to go to a hospital maybe where youhad {16  this patient was ot in any urgent distress. The patient was
17 privileges, but the squad overrode that? 17 unconscious, but it was not like she was in imminent danger.
18 A. Dr, Lumpkin in our facility had that situation. 18  So [ felt this would be a good opportunity to test this
19 . What happened in that sifuation? 19 relationship with these physicians because we had time. If the
20 A. Hehad to spend fen minutes to convince them to take the 120 patient had had 4 more severe injury, such as a rupture of her
21 patient the extra blocks to Christ Hospital instead of the 121 uterus or something of that nature, I may have leaned foward
22  VUniversity Hospital, which was therr preference. The advantage |22  sending her down to Dr. Schwartz because [ was, at that point in
23 of the patient going to The Christ Hospital is Dr. Lumpkin, who {23  time, much more comfortable with his ability. 1knew his
24 g familiar with the patient’s injury, would then have been able |24  ability. It's not that I had any doubt about their abilities, I
25 o treat them. He was already familiar with the patient, {25  just didn't know what their abilities were,
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1 Q. And did the patient get treated at Bethesda North? 1 survey?

2 A. The patient was treated and released in about three hours. 2 A. Yes.

3 Q. Did you see her again? 3 Q. Did she ask questions about this patient and how she was

4 A. Idid Yes, Idid see her in followup about three weeks | 4 taken care of?

5 later. She came back to the facility that afternoon whenshe | 5 A. Not directly.

€ was refeased because she had left some personal articles bekind. & Q. Did she tell you what the complaint was about?

7 Q. And was she adequately treated at the hospital forher | 7 A. No. They never do.

8 medical needs? 8 Q. I'm assuming some facts here. What is a complaint

9 A. The neurological activity that she was exhibiting 9 inspection?
10  disappeared, so ves. 10 A. Well, a complaint inspection means that the Ohio Department
1i Q. Soeven though you didn't calt Dr. Schwartz, who would have |11 of Health has received a complaint about a facility that's under
12  been the doctor left on your variance, and called these other |12 their purview, and then they go on site to do an investigation
13 doctors, do you believe that the patient was given proper care? |13 about the complaint. Typically, in the complaint inspections
14 A. Yes. 14 we've had, they ask to look at the appointment register for a
15 Q. And even though you didn't have a Written Transfer |15  particular day, and then they ask 1o examine five charts,
16  Apreement, was the patient given proper care? 16 typically five charts.
17 A. Yes. 17 Q. Is that to throw you off as to which one was the compliant?
18 Q. And did she receive effective continuity of care that day? {18 A. That's so you don't really know what they're looking for,
19 A. Yes. 19  but you always kind of figure it out.
20 Q. Could you turn to Exhibit CC in cur book. I'm going to ask |26 Q. Did you figure it out this time?
21 youto turn to page 7. Can you tell us what this forrn is? |21 A. Yes. When she went over to Bethesda North to start getting
22 A. This is what I refer to as a Plan of Correction form. It's |22  copies of their medical records, we knew what she was looking
23 the form that's sent out by the Ohio Depariment of Health after |23  for.
24  any type of inspections. Sometimes it's referred to as aPlan |24 Q. Okay. Did she have questions of other people in the
25 of Correction form at the top of the forth column, "Provider |25  facility? Not just you, your staff?

Page 239 Page 241

1 Plan of Correction.” I there are any deficiencies that were | 1 A. Yes.

2  poted during the inspection, you write your Plan of Correction | 2 Q. Did she ask you about the 911 call?

3 in that column, the second wide column. 3 A. No, she did not,

4 Q. The Department of Health calls this a survey; is that right? | 4 Q. That wasn't a concemn for the department?

5 A. It's a survey report. 5 A. No. Idon't think it had been released at that time, They

6 Q. And we call it an inspection report? & were out the next day.

7 A. Inspection report. 7 Q. This is the day after?

8 Q. Arethose words interchangeable for you? 8 A. Yeah. This is -« now that [ can see the date, so the

9 A. Yes. Actually, in the very upper left-hand corner, under | 9  incident happened on 3-28, and they were there on 3-29,
10 *Chio Department of Health” is "Statement of Deficiencies” and {10 Q. Did they do an exit interview with you af the end of this?
11 "Plan of Correction.” 11 A. Not with me, no.
12 Q. Okay. And on the right-hand side of the top row, it hasthe [12 Q. Did they with anybody on your staff?
13 date survey completed, March 29, 20127 13 A. Somebody on staff.
14 A. Correct. 14 Q. Were there any concerns from ODH at the time of the exit
15 (). Isthis the inspection that ODH came in and did after your |15  interview?
16 patient was transferred to the Bethesda North Hospital? |16 A. No.
17 A. Yes. 17 Q. Did anybody from ODH, at any time afier this inspection,
18 Q. And in the initial comments section, it says that you were |18  alert you that there were any problems with your backup plan,
19  incompliance with the rules for the Ambulatory Surgery Center |19 your emergency protocol or the transfer of the patient?
20  at the time the complaint/inspection was completed on 3-29-12; 120 A. A couple months later, Mrs. Maust started asking me & series
21 isthatright? 21  of questions about this incident: Why we used Dr. Gravely other
22 A, That's correct. 22 than our listed backup physicians.
23 Q. Were you there for the inspection? 23 I will correct one thing. Now that I understand the date
24 A. I believe | was. Best ] can recall. 24  and sequence, ] was not present when this inspection was done.
25 Q. Did you talk to the person from ODH who was doing the |25 1 did talk to her on the phone at some point, but § was not
Pages 238 - 241 (60) Anderson Reporting Services, Inc. (614) 326-0177 % -Gy




In the Matter of: Lebanon Road Surgery Center

TRANSCRIPT OF PROCEEDINGS

September 6, 2013
Page 242 Page 244
1 present. 1  about two or three years ago. Prior to that, you could only
2 Q. And then Rebecca Maust's letter is May 4th and July 27th. | 2 obtain a fetal death certificate if the fetus was 20 weeks or
3 Those are the ones you're referring to — 3 more. There was a change in the law, and a person could ask for
4 A. That's correct. 4 afetal death certificate at any stage of pregnancy loss so that
5 Q. -- where she's asking questions about this incident? 5 they could bury or have cremated, whatever it was, even if it
6 A. Correct. 6 was an early miscarriage.
7 Q. Did she ever indicate that you were not in compliance? | 7 And this couple was very distraught about this loss, and
8 A. DidIeverindicate? Did she ever indicate? 8 they wanted to have the opportunity to -- I'm not sure if it's
g Q. Did she ever indicate? 9  bury or cremate. [ think it was bury — this pregnancy after
10 A. No. 10 termination. We were working with a funeral home we had never
11 Q. I weturn to the next page, page 8 in the book, thisisa |11 worked with before, and they, appareatly, came in a car that had
12 survey for 4-18-2012. It references in that paragraph, af the |12 their name on it so the picketers that are constantly around our
13  ftime of the investigation, something about an ultrasound. Do |13 building phoned in that we had a death.
14  you know what the complaint -- did ODH tell you what the (14 HEARING OFFICER KEPKO: I'm sorry. I didn't hear your
15 complaint was this time? 15 last--
16 A. No. 16 THE WITNESS: Phoned in that we had had a death.
17 Q. Sothis is a couple weeks later, there's another complaint? (17 BY MS. BRANCH:
18 A Yes. 18 Q. Sothe death was of the fetus?
19 Q. Did you figure out what that was about? 19 A. They were there to pick up -- the funeral home was there to
20 A. Yes. 20 pick up the fetus.
21 Q. What was the problem? 21 Q. Do these complaint inspections cost you money?
22 A, A woman had come into the facility purporting to be seeking |22 A, Yes.
23 an abortion, and was — we were doing our usual intake. Andone [23 Q. What do you have to pay for each inspection?
24 of owr first steps in the process, after they fill out a medical |24 A, $879.
25 histery and some other registration information, we give them (25 Q. Even the ones that are -
Page 243 Page 245
1  our informed consent documents to read. One of the first steps 1 A. Bogus. Yes.
2  isto do an ulirasound. This individual, after the ultrasound ;| 2 Q. Did you have an annual inspection by the Department of
3 was completed, according to the nurse who did the ultrasound, | 3 Health in the year 20127
4 gotvery huffy, I guess, is the word, and said, "You didn't do 4 A Yes.
5  that ultrasound right. You've broken the law," and left. A few | 5 Q. And that's one of their -- sometimes two every year?
6  days later, I refunded her $200, the fee we charge for the 6 A. Yes.
7 ultrasound and pre-op visit. And then subsequently this event. | 7 Q. And do you have 1o pay for the annual inspection?
8 Q. What was the outcome of this complaint? 8 A. Yes
9 A. That no deficiencies were found, 9 Q. Ifthere's a problem found, do you have to pay for the
10 Q. Have you had other complaint inspections for the Lebanon |10  reinspection?
11 Road Surgery Center? 11 A. That's correct.
iz A. Yes. 12 Q. What are the charges for that?
13 Q. Did those result in the finding of being out of compliance |13 A. Well, the initial inspection is around $1,760 or $1,800.
14  with anything? 14 The reinspection is the same as the complaint inspection, about
15 A. No. 15 $800.
16 Q. What were the reasons for those complaints? 16 . If we turn to pages 9 and 10 of Exhibit CC, is that the
17 A. Werecently had a complaint that someone died. Thetwo |17  survey report for March 12th, 20127
18  surveyors came down, and -- well, first, the police arrivedto |18 A. VYes, itis.
19 investigate that same day. Then the next day, the two surveyors |19 Q. Looks like you were out of compliance on one issue?
20  came down to investigate, We knew why they were there at that |20 A. Yes.
21 point. 21 Q. Having to do with a patient satisfaction program?
22 Q. Did the patient die? 22 A, Uh-huh,
23 A. No. We had a patient that had an 11-week pregnancy that had |23 Q. Have a Plan of Correction?
24  aseverec anomaly. It was a wanted pregnancy. There wasa 124 A, Yes. We were able to correct that in a couple of days.
25  change in Ohio law with regards to fetal death certificates |25 Q. And if you turn to page 11, is that the revisit report that
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1 found you in compliance at that time? 1 that you will keep him informed?
2 A, That's correct. 2 A. HT understand the rules, and i I understand what he
3 Q. If you could turn to the State's book, Exhibit I, page 7. | 3  wanis, I can comply. But as the rules keep changing, and rules
4 That's the October 19th, 2012, letter recommending nonrenewal. 4 sometimes seem to change, from my perspective, affer the fact,
5 The day before this, vou got that e-mail from Bridgette Smith | 5 or the expectations change after the fact, it's very hard to
€ saying your license -- & anticipate what the director wants or needs,
7 A. Yes. 7 Q. And in those series of all of those letters back and forth
8 Q. --had been renewed? 8 between you and the department and me and the depariment, do you
g A. Correct. 9 feel that that's an appropriate way to continue the dialogue
10 Q. Then she sent you an e-mail saying, no, that was an error? |10 with the department as the rules or the expectations change?
11 A. Yes. 11 A. Well, I mean, that's certainly one way. I think that
12 Q. And we saw your e-mail earlier. Nobody mentioned it, but |12 there's an underlying tone in the department's letters that's
13 youe-mailed her back when sent you -- what did you say myowr |13 kind of an "I got ya" moment. I'm not sure that the intent,
14 e-mail? 14 since May of 2012, has been constructive,
15 A. That was cruel. 15 Q. The new bill that was passed this summer that goes into
16 HEARING OFFICER KEPKO: I'm sorry. Icouldn'thear. |16  effect at the end of the month changes some of these variance
17 THE WITNESS: That was cruel. 17  rules?
18 BY MS. BRANCH: 18 A, Yes.
19 Q. For amoment there, did you think your license had been |15 Q. Have you read the statute?
20 renewed? 20 A. No,1have not.
21 A. Iwas joyous, of course. 21 Q. You have not.
22 Q. Then you got this letter from the department saying it was |22 A, I've seen your summary. No, [ have not,
23  proposed fo not renew your license? 23 Q. Isit your intent to comply with the statute?
24 A, Yes. 24 A. It certainly would be my intent or my hope. Yes.
25 Q. And then we got the November letter as well, and they both |25 (3. And right now, since the department doesn't have any rules
Page 247 Page 249
1 pretty much say the same thing. I won't have you go through ;| 1 or any guidance of how to comply with the statute, who are you
2 both of those. 2 going to rely on for figuring how to comply?
3 ‘What does it tnean to you, as the medical director, owner and 3 A, Youalready know the answer o that. You are that person.
4 operator of this business to have your ASF license revaked? | 4 Q. And if we get that wrong, and the department says you dida't
5 A. Well, it would mean that we would no longer be ableto | 5 comply with House Bill 59, the changes, how is that going 1o
6 provide the surgical services that we provide & affect your continuing operation?
7 Q. Ifyou can't provide surgery services at the Lebanon Road 7 A. Itwould depend on the action that the Department of Health
8 Surgery Center, what happens to your business? 8 takes, if they -- the termination of that.
9 A. Well, it evaporates. 9 Q. Exhibit CC, if you can furn to page 17, and I'll be quick
10 Q. You have to close? 10  because I understand we're late in the day.
11 A. We certainly would have to retool, if you witl. We could |11 MS. SNYDER: Are you still intending to do Becky today?
12 still provide medication abortions. But in Ohio, we haveto |12 MS. BRANCH: I dont think Ineed her. Let me just check my
13 follow the FDA protocol, which increases the cost of those by |13 notes. I'm almost done with him. You want to Jet her go home?
14 about $200. It would certainly force us to curtail our business | 14 MS. SNYDER: Yeah. It's pushing 6:00
15 and our staff substantially. 15 BY MS. BRANCH:
16 Q. Inboth of these letters from the director, he seems 16 Q. Papes 17 through 83 - I will just say, for the recorg, I
17 concemed that you've made changes to the variance without |17  compiled this. These are Written Transfer Agreements that 1
18 permission. 18 received ffom the depariment in a public records request. Have
19 A. That staternent mystifies me because 1 know I'mnot--f |19  you had a chance to review any of these Written Transfer
20 domn't have the authority to unilaterally make changes to the |20 Agreements?
21 variance. Alll can do is, when there's a need for changes, |21 A. Yes, I have.
22 those were sent to the director how I wish to comply ina |22 Q. Which hospitals are they associated with?
23 different way that what's currently approved. To suggest that! |23 A. The Christ Hospital, Bethesda North Hospital. There were a
24 unilaterally substituted my physicians is just not the case. |24 couple of Jewish Hospital.
25 (). What wouid you like to say to the director fo reassure him |25 Q. Those are the three hospitals we've been - you've attemnpted
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1 Q. And that he signed off on it? 1 A. Yes.
2 A. Weil, I wrote it, sent him the Word doc, and then he took | 2 Q. That paragrapl --
3 the Word doc and put it on his letterhead. He had an 3 A. Imay have copied them from an earlier agreement. That
4 opportunity to review it and make changes, if he felt changes | 4 sounds like Jennifer Branch's because it covers the three points
5 WOre necessary. ‘ 5  that are required in waivers at that time before the new
6 Q. Did he make any changes? & protocol.
7 A. Idon't believe so. Yes, he did. Yes, he did. 7 Q. Regardless of who wrote it, you used it to enter into a
8 Q. What did he change? 8 contract with Dr. Bowers to act as & backup physician?
9 A, Heputin the tern "Compensation for services will be billed 9 A. Sure.
10  to your organization.” 10 Q. This contract, today you have testified, was not to act as a
11 Q. Tell me -- where are you reading that? 11 backup physician but to act as a substitute physician under that
12 A. Third paragraph, one-sentence paragraph in the middle. |12  November protocol?
13 Q. Okay. He wanted to get paid? 13 A. Well, I'm asking them fo provide backup services. AsThave
14 A. Yes. 14  said, this is redundancy. It's to be sure that the patients
15 Q. So that first paragraph, 'm just going to read thatinto |15  have -- that I have in place necessary backup coverage,
16 therecord because [ think the wording of this paragraphis |16  redundant, to be sure that -- when we do have a complication,
17 important. 17  sometimes it can be life-threatening, and so the goal here was
18 *This fetter confirms our agreement that I will provide |18  to be overprepared rather than simply to meet the requirement.
12 emergency backup services and hospital admission for patients of |19 ). Okay. And, now, when you say it was redundant, it was
20  the Lebanon Road Surgery Center in the event of a surgical |20 really only redundant for a month, because February of 2012,
21 complcation, emergency situation or other medical needs that |21 Kade's out, 50 then you're back to just Bowers and Schwartz?
22 require hospitalization." Did I read that correctly? 22 MS. BRANCH: Objection. Dr. Kade wasn't out in February.
23 A, Yes. 23 It was ODH who didn't approve of her as a backup in May.
24 Q. Okay. So you wrole that paragraph then; is that right? (24 BY MS. SNYDER:
285 A. Yes, 25 Q. Asof February 2012, Dr. Kade no longer had varestricted
Page 255 Page 257
1 Q. Okay. And at the time that vou wrote that, you considered 1 admitting privileges to admit patients at Christ Hospital;
2 Dr. Bowers -- you were putting Dr. Bowers out there as acting as 2 right?
3 a backup physician for your facility for the purpose of the | 3 A. Uh-huh.
4 variance; right? 4 Q. Okay. If you could turn to Exhibit F and go to page 2,
5. A. That's correct. 5 please. Youtestified on direct that this is a letter that you
6 (). Aswe all have been talking about backup physicians, he was &  wrote to Ms. Maust about the incident with the patient in March
7  the traditional backup, not a substitute? 7 of 20127
8 A. That's correct. 8 A. Comrect.
9 Q. If you could now, please, tum to Exhibit 21. Andifyon | 9 . If youlook at the "Underneath, o answer your questions.”
10 could turn to page 5 of this exhibit, please. 10 Do you see where I am?
11 A. Okay. 11 A. Yes. ‘
12 Q. This is the letter from Drs. Gravely and Hansel writtenon |12 Q. It says "First," and then i says, "Second." Do you see the
13 January 24th, 2012; comrect? 13 "Second"?
14 A. Ub-huh 14 A. Yes
15 Q. I'm going to read this first paragraph for the record. |15 Q. Okay. It says, "Second, the consultant requested the
16 "This letter confirms our agreement that we will provide {16  patient be transferred to Bethesda Hospital.” Did I read that
17 emergency backup services and hospital admission for patients of |17  correctly?
18 the Lebanon Road Surgery Center in the event of a surgical | 18 A. That's correct.
19 complication, emergency situation or other medical needs that {19 Q. The consultant that you're referring to in this letter is
20 require hospitalization." IDid 1 read that correctly? 20  Dr. Gravely; right?
21 A. Yes, you did. 21 A. It was Dr. Hansel that 1 was speaking with on the phone.
22 Q. That is identical language to what we just read with |22 Gravely is the one who, ultimately, assumed the care of the
23 Dr. Bowers; correct? 23 patient.
24 A. Uh-huh. 24 Q. Okay. So that practice, the consultant is that practice,
25 Q. Soyou wrote that paragraph? 25  and ultimately Dr. Gravely was the one who admitted the patient:
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1 right? 1 letter? The granting of the variance,
2 A. She was not admitted, She was released from the emergency 2 Q. Exhibit 10.
3 room. 3 A. And Mrs. Maust and I exchanged some correspondence on this
4 Q. Okay. She was never admitted? 4 very point, and that's the second-fo-the-last paragraph.
5 A. Correct. 5 HEARING OFFICER KEPKQ: What exhibit are we on?
€ Q. How long wag she in the emergency room, do you know? | 6 MS. SNYDER: Exhibit 10,
7 A. A maximum of three hours. 7 THE WITNESS: So the way 1 read this letter, "The evidence
8 Q. Do you say that for a reason? 8  of reappointment to hospital staff or admitting privileges," I
9 A. Idon't know precisely becanse | haven't looked atthe | $  read that has a conjunctive "or,” or either/or. The department
10 record -- the hospital record to see. 10 saw it differently. But because of the way I read that
11 Q. That's okay. It doesn't really matter. I don't know if you 111 paragraph, I felt that because I was concerned that Dr. Kade's
12  said that because if you're there over three hours -- 12 privileges were going o be altered like mine, I did have that
13 A. No, no, no, no. 13 sort of premonition, if you will. The way I read this
14 Q. Thank you. So in this letter, when you're explaining the |14 paragraph, 1 felt, well, as long as she's reappointed, it's not
15 incident, in no place do you say, "Oh, and these physicians were |15  a problem. According to Ms. Maust, it means something different
16 acting as the substitute under the protocol," do you? Youdon't |16  than the way I read it '
17 make that argument in this letter? 17 HEARING OFFICER KEPKO: t dido't hear all what you said,
18 A. No. There didn't appear to me to be a need to. 18  Why didn't you think it was problem?
19 Q. This letter was written, [ think, as you testified, before |19 THE WITNESS: The way I read the sentence, it said it was
20 you got your lawyer involved in the correspondence back and |20 a ~- I'tead it as an either/or not as an or meaning both. And
21 forth with Health; right? 21  because, as long as she ~ I knew she would be reappointed, but
22 A. That's correct. 22 I-wasn't sure about her unrestricted admitting priviteges. As
23 Q. Do you have a list of who you use as substitute doctorsin |23 long as it was an either/or, which is how I read the sentence,
24 your facility? 24  then it wouldn't be an issue whether she had unrestricted
25 A. No because there’s always a physician present who knows — |25 privileges or not.
Page 259 Page 261
1 there are only three of us physicians, and so we all know who | 1 BY MS. SNYDER:
2  our physicians are. We all have their numbers onourcell | 2 Q. Under the way you read that sentence, if she was reappointed
3 phones. 3 to hospital staff, but she did not have unrestricted admitting
4 Q. How many subs do you have on your list right now? 4  privileges, you believe she would have met the terms of the
5 A. Atthe moment, we just have the three listed physicians. | 5  variance?
6 Q. Only the backup physicians that you've menticned inthe | 6 A, That's the way I read it at the time.
7 October request? 7 Q. But you understood she was included in the variance because
8 A. Right. I mean, 1 have other names ] know I couldcall | 8  of her privileges; right?
9  personally. Dr. Kade has names I know that she knows that she | 9 A. She was included because she was in it before.
10  can call personally, but they're not on a formal list, if you |10 Q. Because what?
11 will 11 A. She was there before. She was already there in the
12 Q. I'wanted to talk to you about Dr. Kade and her inclusionin |12  variance.
13 the 2011 variance. 13 Q. Well, let's go back to 2010. She was included in the 2010
14 A. Okay. 14  variance because of her privileges; correct?
15 Q. Ibelieve it was your testimony today that you did not |15 A. Because of her ability to admit patients to the hospital.
16 intend for Dr. Kade to be included in the 2011 variance; was |16 Q. Is it your testimony, then, that her ability to refer
17  that correct? 17  patients is the same thing as having unrestricted admitting
18 A. Correct. 18 privileges?
19 Q. We've already talked about the letter requesting that |19 A. It's not the same thing, but it accomplishes the same goal,
20 modification. Afler you received the variance, you never called |20 Q. When you can only refer a patient under the affiliate
21 or wrote any letters 1o the Department of Health to fet them :21  status, rather than the courtesy, rather than directly admit
22 know that she shouldn't have been in there, did vou? 22  that patient, does the physician that refers make the ultimate
23 A. Np, I did not, 23 decision on whether or not that patient gets admitted to the
24 Q. Why not? 24 hospital?
25 A. Well, the way I wrote the letter — which exhibitisthat |25 A. When you're doing - when you have this affiliate status,
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1 the hospital is saying they'l} accept your patients if you refer 1 Q. Was this the first time that you had verified Dr. Bowers'
2 them. Now, whether or not the patient gets admitted will depend 2 privileges through Christ Hospital's portal?
3 on the hospital's evaluation of the patient's condition. 3 A, Yes, [ think it's in the portal.
4  Presumably, you wouldn't refer a patient to the hospital if they | 4 Q. Do you know when that was?
5 didn't need admission or some care beyond the ability of the | 5 A, Relatively recenily. I'm not sure when. [ was happy to
6 facility to care for them, such as the patient with this unusual | 6  find it. I was having trouble getting Trish Miller, like you
7 neurological activity, 7 were.
8 Q.1 nﬁighi have to defer to Dr. Wymyslo's review of this on the B Q. Doctor, you testified about the variance, and I'm not sure
9 next question. When a physician refers that patient toa | 9  which one it was, 50 I'm going to ask you after | tefl my
10 hospital, | assume there’s some kind of evaluation by the |10  recollection of your testimony, that yon had used Dy, Schwartz
11 physician that's assuming that care -- 11  before he was named as a backup physician, so I assume it was
12 {Interruption.) 12 for the 2010 variance.
13 When a physician is referring a patient to the bospital, I |13 A. No, that would have been at Jefferson Avenue. That was also
14 assume there's some kind of a triage or evaluation to determine |14 2010. It could have had Kade and I on it still. 1 had been
15 by the physician that will actually be admitting that patient |15  using him -- I had an arrangement with Dr. Schwartz that if we
16 whether the patient is, indeed, fit to admit? 16 had a problem patient that I could call him, and that
17 A. Same as with a transfer. 17 anangement had been in place since the timme that Dr. Lumpkin
18 Q. But that is true, then, with the referring physician, that |18  left our practice, which I think was somewhere around 2007,
19 would be the case? 19  2008. I don't remember the exact time. We have had a formal
20 A. Ifit's a blind referral, if it's a referral to the 20 relationship with him since that time.
21 hospital, as opposed to a call to a backup physician, that would |21 MS. SNYDER: Thank you. Idon't have anything further.
22  bethe case. It would be the same as a transfer to the hospital |22 HEARING OFFICER KEPK.Q: Cousset, anything further?
23 under our fransfer agreement. 23 MS. BRANCH: Oh, no. Thank you.
24 Q. Could you take a look at Respondent's Exhibit 1. It's The |24 HEARING OFFICER KEPKQ: thank you for your testimany, sir.
25  Christ Hospital. 25 (Witness re-sworn.}
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1 A. Uh-huh. 1 HEARING OFFICER KEPKO: Counsel, any other witnesses?
2 Q. So this document tells us that Dr. Bowers had privileges, | 2 MS. BRANCH: I'm just reviewing my notes for the last
3 but it doesn't tell us that he had unrestricted admitting 3 witness to see if I need to call her.
4  privileges in both obstetrics and gynecology, does it? 4 HEARING OFFICER KEPKO: Take your time.
5 A. No, it doesn't mention it. They have a department that they | 5 MS. BRANCH: We'll rest. Thank you.
6 call Women's Health, and that depariment has, I think, five, six 6 HEARING OFFICER KEPKO: Very good.
7 or seven divisions in it. One division will be obstetrics, | 7 Do you want to move for admission of your exhibits?
8 another division would be gynecology, another division would be 8 MS. BRANCH: Yes. Iwill move i A through JI with the
9 gynecologic oncology, and there are some others. I've looked at 9  understanding that there was no BB, DD, or EE.
10 the list briefly yesterday. 10 HEARING OFFICER KEPKO: No DB. There was a CC.
11 So it says he has active privileges, which means he could | 11 MS. BRANCH: There's a CC. You know what? For the double
12  admit patients, and it's in the Depariment of Women's Health, |12  letters, the only ones | have are AA, CC, HH, Il and JJ.
13  but it doesn't tell us the specially areas under which he can 113 MS. PACIOREK: What was JJ?
14 treat once a patent's admitted. 14 MS. BRANCH: Dr. Haskell at Jewish.
15 Q. Okay. And my notes are kind of hard to read in this |15 HEARING OFFICER KEPKO: A tough 2, aagshen s, o€, FH, 1
15 section. You testified that you called Christ Hospital 16 and JI?
17  yesterday? 17 MS. BRANCH: That's correct. And ! have an additional
i8 A. No, 1went online and got this off. 18  exhibit that we hadn't talked about -
19 Q. I'msormry. Fhad in my notes that you made a separate call |19 HEARING OFFICER KEPKO: You've already rested,
20 to Christ Hospital to verify Dr. Bowers privileges. WasI |20 MS. BRANCH: -- which is [aw, and ] was going to offer it if
21 incorrect in that? 21  youwanted it. It's the Administrative Code Section and a
22 A. No, that's not correct, I think the question was whether I |22 printout of House Bill 59, which is -~ I think it's 2,000 pages.
23 contacted them. Through the Internet, [ contacted them. |23  These are the pages that just relate to the variance, if you
24 Q. Okay. 24  felt that would be helpful to you. I was going to put that into
25 A, For being able to verify privileges. 25

the record. | doesn't need to be an exhibit.
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HEARING 'OFFICER KEPKO: Do you have an objection? Til take
it.

MS. SNYDER: To the law? I never object to the law.

MRS, HASKELL: At [east it's not 2,000 pages long,

MS. BRANCH: T was trying to make it easier.

HEARING OFFICER KEPK.O: so, again, we'es at A throuss 2, and
then AA, CC, HH, Il and 3J.

Any objection?

" MS. SNYDER: I'd like to talk about IT and 7, please. You
know, there has been an objection to the State's letter from
Christ Hospital. We are faced with the exact same sifuation
with both of these letters.

HEARING OFFICER KEPKO: Let me - raybe we can sbort-sireait
this. Did we admit 1 through 237

MS. SNYDER: Of mine, yes.

HEARING OFFICER KEPKO: vouhadan apportumity fo question
your witness with regard to C, or Exhibit 26 and assumed that
the material in 26 was true and asked for his opinion regarding
what ali this meant.

MS. BRANCH: Without objection.

HEARING OFFICER KEPKO: Yeah. Without objection.

So I'm going to admit 26. [ had some hearsay issues, but
the only reason I had those issues is you've exchanged these
other documents, and parties had an opportunity to either make
them part of the record or take a deposition or do what with 26.
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know them, but it's kind of confusing to sit — especially when
we're going through two books. I'm not saying you have to
agree, but if you can jointly, sort of, lay out what happened.

MS. BRANCH: I think we could stipulate to a lot of the back
and forth.

HEARING OFFICER KEPKG: why don't you stipulate it in the
brief so I know what facts are not in dispute. You know, what
letters took place and what the procedure was, and then you can
argue the law. [ think you have two issues. You have the issue
of the revocation itself, and if | understand you correctly,
whether I can even rule on the vartance.

MS. SNYDER: Thank you. 1 could just clarify. First, as
we said in the opening, it's a two-part hearing. The first part
is the 119 part, which you do have jurisdiction over, That's
whether they meet the requirement for licensure, whether they
have a transfer agreement. That second part is this kind of
hearing was created the by 6th Circuit, and that is not within
your jurisdiction is not held pursuant to 119.

HEARING OFFICER KEPKO: That is the variance.

MS. SNYDER: That is how to proceed on the variance. That
is within the director’s sole discretion as set forth by the
department's rules.

HEARING OFFICER KEPKO: Let me make sure I mdersiand vou,
Someone applies for a variance or a modification, that's not
subject to review in these kind of proceedings. That's your
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Counsel did not. Buf since she had an opportunity to guestion
the witness, assuming what's in here is true, that trathfulness
is irrelevant and I can decide how much weight to take it. So
26 will go in.

MS. SNYDER: Thank you.

HEARING OFFICER KEPKQ: Maybe that will remedy your
questions about }J and 1L

MS. SNYDER: That will. It does remedy my concerns about
them. 1 would like to note for the record that I just received
them today, unlike the document that you just admitted which was
received vesterday. But I do not have an objection to these.

HEARING OFFICER KEPKO: verv eoca. And a thiough 2, Aa. CC,
HH, II and JJ are admitted, as well as State's Exhibits 1
through 26 then are admitted.

And, thereupon, Respondent's Exhibits A through Z and AA,
CC, DD, HH, 1T and 37 and State's Exhibit No, 26 were admitted
into evidence.

HEARING OFFICER KEPKQ: Do we want to do & closing brief?
MS. BRANCH: Yes, your Honor.
HEARING OFFICER KEPKO: I think that's 4 good idesa.

One of the things that you might want to cover in the brief
is, it seems like the procedure is not in dispute. What
happened when and what letters were written, I think you all
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argument, or that's your position?

MS. SNYDER: My argument is that the 6th Circuit has told
the Department of Health that it needs to give the facility
requesting the variance the opportunity to provide the director
with evidence in support of the request, but that the director
has the sole discretion after that hearing is held on how to
proceed, how to deal with the request.

HEARING OFFICER KEPKO: Once i exercises, that's like a
final decision with no appeal rights administrative, judicial or
otherwise?

MS. SNYDER: That's right. According to the 6th Circuit
decision, there are no appeal rights, It was not pursuant to
119. It does not go up on 119.12 appeal.

HEARING OFFICER KEPKO: Counsel, you differ, 1 take it,

MS. BRANCH: Right. [ would defiitely like to brief that
issue,

HEARING OFFICER KEPKQ: Good Yesh. That's fine. Tjust
wanted to make sure | understood everything,

Do you want to do simultaneous briefs, opportunity for
reply?

MS. BRANCH: I was thinking we coutd either do simultancous
with an opportunity 1o reply or opening, closing and reply. I
don't think it matters to me. 'm not sure who goes first in
this proceeding.

MS. SNYDER: I have the burden in the 119, sa ! would go
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first on the 119; but then the other part, I don't think I need
to go first.

MS. BRANCH: if we were going to try to comne up with a
stipulation as 10 the facts we agree to, especiaily regarding
the process and all of that, I think we should do that first
before we write our briefs.

MS. SNYDER: Agreed.

MS3. BRANCH: I don't care who goes first on the briefs.

MS., SNYDER: I would request, then, simultaneous filings.

HEARING OFFICER KEPKO: when do you think yau can have &
stipulation? _

MS. SNYDER: Are you taking any days off next week for - I
don't know when Rosh Hashanah is.

MS. BRANCH.: [ was supposed to take today off for Rosh
Hashanah, and yesterday. You can see how I triple book my life
here. I do have a mediation all day Monday and a deposition
Tuesday. After that, I'm pretty free.

MS. SNYDER.: I have a board meeting Wednesday and I think &
hearing Thursday. Next week will be tricky. I'm free the
following week.

MS. BRANCH: Okay. Do you want to say two weeks from today?
{ can take the first crack at it, if you want.

HEARING OFFICER KEPKO: Let me grab my calendar,

Let's go off the record.

(Discussion off the record.)
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HEARING OFFICER KEPKO: Let's put that on the record,

Counsel have agreed that these stipulations will be due no
iater than September 16th, 2013. The post-trial briefs will be
due simultaneously on Sepiember 231d, 2013, Rely brief due from
both parties on September 30th, 2013, You can do that
electronically, however you want to do it.

MS. BRANCH: 11:59 p.m. e-mail?

HEARING OFFICER KEPKO: Right 1 et thern all the time. T
send them out all the time too.

Thank you all. You both were very well prepared. I'm
impressed.

MS. SNYDER: Thank you.

MS. BRANCH: Thank you.

And, thereupon, the hearing was concluded at
6:12 o'clock p.m.
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I do haraby certify that the foregeing is a true, correct
and complete written transcript of the proceedings in this
matter, taken Ly me on the day of

’

and transcribed freoem my stencgraphic notes.

Susan L. Ccocots| REPHR
Registered Professional
Reporter and Notary

Public
My commission expires 1-10-15.
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