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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

CHRI STY T. O CONNELL, : CIVIL ACTI ON NO.
Plaintiff, :
14-cv-1339
VS.
IRIS DOM NY, MD.,

et al.,
Def endant s

Monday, October 26, 2015

Pretrial exam nation of DANIEL SMALL, M D., held
in the offices of the Regus Conference Center,
100 Overl ook Center, 2nd Floor, Princeton, New
Jersey 08540, commencing at 3:38 p.m, on the
above date, before M ckey Dinter, Registered
Prof essi onal Reporter, Certified Court Reporter

and Notary Public for the State of New Jersey.
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Page 2 Page 4
; APPEARANCES 1 DANIEL SMALL,M.D., 123
SALSBURY, CLEMENTS & BEKMAN 2  Franklin Corner Road, Lawrenceville, New
3 BY: EMLY C MALARKEY, ESQU RE 3 Jersey 08648, being first duly sworn/
300 Vest Pratt Street 4  affirmed, was examined and testified as
O 5 follows
ar key 6 BY MR. FOGELSON:
5 mal ar key@chmal aw. com
Counsel for Plaintiff 7 Q Dr. Small, my nameis Matt FOgelson.
j VARMER & GOLADRY 8 Wespokebriefly. | represent Dr. Dominy.
BY: MATTHEWH FOGELSON, ESQU RE 9 I'm sureyou've had your deposition taken
8 121 East Patrick Street 10 before, but | will run through the generic
Frederick, MD 21701 11 deposition rules.
° i?ingioi?@?gu o com 12 Firgt, for the benefit of the
10 Counsel for Defendants 13 court reporter, only one person can talk at
1 14 atime. | ask that you wait until I'm
12 15 finished asking my question and | will try
> 16 towait until you finish your answer before
15 17 1 ask my next question.
16 18 Second, all answers haveto
i; 19 beverbal. You need to say theword " yes'
19 20 asopposed to nodding your head. Again,
20 21 that'sfor the purpose sothecourt reporter
; 22 can take down your response.
23 If you don't hear me or you
;i 24 don't understand one of my questions, let me
25 25 know and | will reask it. If you answer a
Page 3 Page 5
; ' NDEX 1 question, | will assume that you under stood
WTNESS:  DANIEL SVALL, M D. 2 what it was| was asking, isthat fair?
3 3  A.Yes, | understand.
PAGE LINE 4 Q. If you need totakeabreak for any
;‘ BY MR PO SN voe 5 reason, just let me know, that'sfine.
EXH BI TS 6 You're probably awareif you
6 7 want tolook at anything that you may have
7 DESCRI PTI ON PAGE LI NE . ' .
8 Exhibit D1Smll, a 28 12 8 with you before an answer, that'sfine, as
Practice Bulletin titled 9 we'll takewhatever timeyou need to do
9 I\F/?di ;:aIT ‘l\/anatgerrezg oI' 10 that
HretmTriester hertion 11 Do you have a copy of your
10
11 REQUESTS FOR DOCUMVENTS/ | TEMS 12 CV with you?
PAGE LI NE 13  A.No, I don'tthink I do. I think
2 ez 14 I'm rather familiar with it, though.
13 15 Q. Okay. Not everybody isfamiliar
14 QUESTI ONS | NSTRUCTED NOT TO ANSVER 16 with their own CV in my experience. | have
s A IE 17 onethat'sdated May 1st, 2013. Do you
16 18 think that'sthe most up-to-date one that
17 19 you have?
. 20  A.No, it'snot. It hasn't changed
20 21 materialy inthe last two years, but
21 22 there are minor changes. Basically, if
> 23 there's board certification through 2013,
24 24 you can update it to the present.
25 25 Committeesthat | was on
DTI Court Reporting Sol utions - Washington, DC

1- 800-292-4789

www. deposi ti on. conf washi ngt on-dc. ht m

http: // wa. yes| aw net/ hel p


http://www.deposition.com

Case 1:14-cv-01339-JFM Document 76-8 Filed 08/03/16 Page 4 of 52

DANI EL SMALL, M D. - 10/26/2015 Pages 6..9
Page 6 Page 8
through 2013, for the most part, I'm still 1 Minimaly Invasive Surgery.
on the same committees. 2  Q.Arethereany other similar types of
Q. All right. I noticeyou havethis, 3 entitiesthat you used to belong to, but you

let's see, at least on thisversion, your 4 nolonger do for any reason?
CV, on page 3, thereare some publications. | 5  A. I think at one point, | was a member
There'ssome clinical resear ch experience. 6 of the American Association of Gynecological
Do any of thosethingson your CV,doyou | 7 Laparoscopy. | think by registering to get
know, have to do with any of the, directly 8 their publication, you became a member of
with any of theissuesin this case? 9 the organization, but | certainly had no

A. Not whatsoever.

Q. Okay. What statesareyou licensed
to practice medicinein at present?

A. New Jersey and Pennsylvania.

Q. Haveyou been licensed in any other
statesin the past?

A. No.

Q. Haveyou ever had your licenseto
practice medicinein New Jersey or Penn-
sylvania suspended or revoked or adversely
acted upon in some fashion?

A. No.

Q. And where do you have hospital
privileges at present?

A. Capital Health Medical Center,
Hopewell, New Jersey.

NRNNNNMNRPRRERRRRRRRE
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professional affiliation with other OB/GYN
professional groupsthat | would consider
to be significant.

Q. Okay. For thetwo groupsthat you
have mentioned, | guessthat you're presently
a member of, thefirst was ACOG, have you
ever been the subject of any discipline or
investigation by those entities?

A. No.

Q. Haveyou ever had any action brought
against you by either of those entities?

A. No.

Q. Let'stalk alittle about your
malpractice expert witness experience.

When did you first start
reviewing cases as an expert in medical

Page 7
Q. Anywhere else?
A. No.
Q. And, | takeit, you probably had
privilegesin other institutionsin the past?
A. | have.
Q. All right. Have your hospital
7 privileges whereyou now have privileges,
8 or any hospital in the past where you may
9 have had privileges or any other institution
10 that grantsprivileges, have those ever been
11 suspended or revoked or acted upon in any
12 fashion?
13  A.No.
14 Q. Areyou a member of any, what | will
15 call, private medical societies, for example,
16 ACOG?
17  A.l amafellow in the American College
18 of OB/GYN in ACOG.
19 Q. Areyou a member of any other, | will
20 call them, similar society private
21 organizationsthat you joined or that aren't
22 state-licensurebodies?
23 A. Theonly thing that might qualify
24 would be that I'm certified and, | think,
25 I'mamember of the American Institute of
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Page 9
malpr actice cases?

A. I'm sure you can imagine that if |
have done this for awhile, that | get asked
thiskind of question with some frequency.
| don't really know exactly when | started.
| estimate it to be about twenty years ago.

Q. How did you -- whenever it was,
approximately twenty year s ago, how was it
that you first got involved in expert
witness wor k?

A. | think thefirst case was aresult

of having met an attorney through a medical
mal practice peer review situation and then
after that, it was word-of-mouth.

Q. Just takethelast couple of years
for thisquestion. How many records do you

review in atypical year, even if your
involvement doesn't go any further than
taking alook at a casefor an attorney?

A. By your question, | take it to mean

how many files or how many different
individual matters that 1'd be asked to

review? | would say, probably, thirty a

year.
Q. Okay. And, then, in the past
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Page 10 Page 12
1 mattersthat number, thirty ayear, hasthat 1 So, the plaintiffs work has gradually
2 number changed substantially over time? 2 increased over the last fiveto ten years.
3  A.Sure. It'sprobably stable for the 3 Q. Doyou know if you have ever
4 |ast ten years or so. 4 tedtified in adeposition or in atrial for
5 Back in the 1990s when | 5 acasethat wasbased in Maryland, whether
6 first started doing this, | don't remember 6 youwerein Maryland, the caseitself was
7 what | did per year. | might have done one 7 in Maryland?
8 ayear. There might have been years where 8 A. Il don't remember the name, but |
9 |didnocases. At some point, it gradually 9 think | have. There was acasethat | was
10 started to increase until it reached the 10 hired by, | guess, defense attorneysin
11 present level. 11 Delaware but, | think, the case was actually
12 Q. Inthepast couple of years, do you 12 venued in Maryland.
13 know how many timesyou have been deposed, | 13 Q. Okay. You don't remember the name
14 approximately? 14 of the case, correct?
15  A.I'mnot sure. | would imagine 15 A.ldonat.
16 something like ten times ayear. 16 Q. Doyou remember the name of thefirm?
17 Q. Doyou know, again, just over the 17  A. |l canprobably figureit out, but |
18 last couple of years, how many times you 18 don't remember it as| sit heretoday. If
19 havetestified in a medical malpractice case 19 it'simportant, | could probably provide
20 that went totrial? 20 that to you at adifferent time.
21 A.Again, | don't keep the statistics. 21 Q. Ifyou can figurethat out, | ask
22 | losetrack of whether something was three 22 you to providethat information to Miss
23 yearsago or opposed to two years ago, but 23 Malarkey, counsdl for plaintiffs.
24 | would think that | have been in court, 24 Have you ever done work for
25 maybe, four timesthisyear. It could be 25 MissMalarkey or for her firm, other than
Page 11 Page 13
1 less. It's probably about the same the last 1 thiscase?
2 few years. 2 A.l havelooked at several filesfor
3 Q. Doctor, in the case where you get 3 othersin her firm, Salsbury, Clements
4 involved as an expert witness, in other 4 Bekman.
5 words, whereyour involvement goesbeyond | 5 Q. Do you know, approximately, the first
6 reviewing records, do you know how many of | 6 timewasthat you looked at a casefor their
7 those, what percentage of those you are 7 firm?
8 retained by attorneysrepresenting a 8 A. It might be that thiswas the first
9 plaintiff as opposed to an attorney 9 time. I'mnot surein terms of when
10 representing a defendant, somekind of 10 everything started. Maybe two years ago.
11 healthcare provider, doctor, hospital, mid- |11 Q. Do you know how they obtained your
12 level, what have you? 12 nameto send you thefirst case, whether it
13  A.I'msureyou understand that thisis 13 wasthisone or some other one?
14 adynamic number as cases open and close 14  A.ldon'trecall.
15 but, roughly speaking, eighty percent of the 15 Q. Doctor, doyou now, or haveyou in
16 work | do ison the defense side and twenty 16 thepast, advertised your expert witness
17 percent of the work | do is on the plaintiff 17 servicesin any way?
18 side. 18  A. No, | do not advertisein any way.
19 Q. lIsthat -- when you givethat figure, 19 Q. Doyou have awebsite?
20 from what period of timeareyou givingthat | 20  A. No. Well --
21 figure? For thepast fiveyears? Tenyears? (21 Q.| don't mean a practice website. |
22 Oneyear? Approximately. 22 mean a personal websiterelated to expert
23 A.lwould say the last threeto five 23 work.
24 yearsthat number is accurate. Before that, 24 A.l do not have any website related to
25 it was probably ninety percent defensework. |25 my expert witnesswork. | tend to have a
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Page 14
practice website for my private practice.

Q. Areyou able, Doctor, to tell me,

I'm looking for an estimate, a dollar figure
as opposed to a per centage, how much you
earned in 2014 from your expert witness
work?

A. In previous depositions, I've shared
apercentage. I'm not comfortable, nor do
| actually know for 2014 what a dollar figure
would be. | would be comfortable in sharing
apercentage. If | giveyou adollar figure,
then you're asking me to make my income
public information, which does not seem
fair.

Q. Okay. My question isasto adollar
figure, | can't at this point control what
your answer isto that.

MS. MALARKEY: | think he

just said he doesn't know for 2015.
BY MR. FOGEL SON:

Q. | thought you knew a per centage,
but not adollar figure.

In any event, when isthe
most recent year, whether it's per centage or
dollar figure, that you can give some sort

Boo~Nouhr~wNR
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Page 16
approximately, you've spent on the case?

A. No. If I knew how many hours | had
spent, | could tell you how much | had
billed.

Q. Haveyou ever been named asa
defendant in a medical malpractice case
your self?

A.Yes.

Q. How many times?

A. Six times.

Q. All right. What is-- how long ago
was the most recent case?

A. There's one case currently open.

Q. What about the case beforethat, the
second?

A. That was 2002. Around here, things
take along time to resolve. | was dropped
with prejudice from the 2002 case about a
year ago.

Q. Of any of those six cases, did any
of those cases, including, and the most
recent one, no pending cases, other than
very generally, did any of them involve
allegations similar to the allegationsin
this case?
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Page 15
of answer to whether it's percentage or
dollar figure?

A. A few years ago, | was asked that
information and looked at the tax return
that had been filed and came up with a
percentage that | shared with the attorney
who asked.

Q. Okay. What wasthat per centage?

A. That fifteen percent of my income
came from expert witness testimony.

Q. Do you know what year that wasfor?

A. No. It wasafew years ago.

Q. I'm going to make a request, Doctor,
I'm requesting a clarification. Soundslike
that's, whatever that fifteen percent was,
was a number of yearsago. For 2014 and
'13, | ask you totry tofigurethat out as
far as how much you have earned from expert
witnesswork. | know you can't provide it
right now based on your answer.

Do you know, for this case,
prior totoday's deposition, how much you
have billed?

A. No.

Q. Do you know how many hours,

O©CoO~NOUIAWNPE

Page 17

A. No. If it'shelpful to you, none
involved the use of methotrexate or miso-
prostol. None involved an abortion.

Q. Going back to your training, Doctor,
what residency program or programs have you
completed?

A.You'll seeonthe CV that | did my
OB/GY N training at the Medical College of
Pennsylvania from 1982 to 1986.

Q. Arethereany residency programsthat
you started that you did not complete, for
whatever reason?

A. No, that's the only residency. |
started it and | completed it.

Q. And am | correct you didn't complete
any fellowships after that OB/GY N residency?

A. You are correct.

Q. You areboard certified. Looking
at your CV, you'reboard certified in
obstetrics and gynecology since 1988, is
that correct?

A.Yes

Q. And, then, it lookslike you
recertified every ten yearsuntil they
started to impose the annual requirement.
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Page 18
And, then, there's 2008, '9, '10, '11,
'12. And, | takeit, haveyou recertified
since 2012?

A.Yes. My recertification is current.

Q. Okay. In any of those, either the
initial board certification exam when you
took it in '88 or any of those
recertifications from '98 to the present,
did you passthose on thefirst attempts?

A. Yes, onal of them.

Q. Okay.

A. Wdl, it'salittle bit inaccurate,
perhaps, as a question and answer for the
yearly recertification in the sense they
are online articles that you read and answer
guestions about. | guess you could fail
that. Maybe the question and answers are
accurate but, no, | have never failed
anything. It's hard for me to imagine how
somebody can fail when you have the article
in front of you and you're being asked
guestions open book on the article that's
in front of you, but the only real exams
were '98, 2008 and, then, awritten exam
that | had to take ayear or two ago.
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Page 20
Associates where | practice as afull-time
obstetrician/gynecologist. That's the vast
majority of my professional activity.
I'm involved in various
hospital committees. That's not for com-
pensation, that's just part of my function
at the hospital. I'm also the director of
gynecologic minimally invasive surgery and
chairman of the rotobics program at Capital
Health Medical Center.
Q. Do you hold any academic position at
present?
A. | do not.
Q. Haveyou ever held any in the past?
A. Yes, though I'm not an academic.
I'm ageneral OB/GY N who practices in the
community.
| was on staff for two years,
1986 and 1987, with an active staff position
at Thomas Jefferson University Hospital in
Philadelphia. | actively taught students
and residents during that period of time.
| held the position of instructor in OB/GYN
through, | believe, the year 2000. | will
have to look at my CV that you havein

25

Page 19
Maybe in 2014 you had to sit for another
written exam.

Q. Aslong asyou can represent to me
that you've passed all of them, that's
probably asfar as| need to go with that.

A. | did pass each of the exams.

Q. Onthefirst attempt?

A. Right. | haven't failed any of the
exams. | haven't done any multiple attempts
on any aspect of any board certification
or recertification.

Q. That'stheonly board certification
that you hold, correct?

A.Yes.

Q. Areyou board €dligible, if you know,
in any other specialty?

A. | am not.

Q. Can you tell me, Doctor, what
positions, what position or positionsyou
hold asa physician at present? In other
wor ds, where you work, if you have any
academic assignments, any other thingsthat
take up a substantial portion of your time
in your work asa physician?

A.I'm apartner at Lawrence OB/GY N
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Page 21

front of you. | think it's 2000, because |
wasn't utilizing Thomas Jefferson. | gave

up those privileges at that time.

| was the psych coordinator

for the gynecology surgery rotation for the
residents from the University of Medicine

and Dentistry of New Jersey at Cooper.

That's the Camden-based OB/GY N residency
program in New Jersey.

Those residents came to my

institution and | was the one that ran

their rotation for three years. That was

2006 to 2009. That was my last academic
affiliation or function.

Q. Can you just, talking about the

present now, Doctor, can you break down for
me how you spend your professional time,
whether it be clinical, any research? You
mentioned being a director of gynecological
minimally invasive surgery. Can you tell

me what a typical week or month lookslike?
Whatever way makes sense for you to explain.

A. Generally speaking, my week starts

with atwo-hour meeting at the hospital from
about eight to ten in the morning on Monday

1- 800-292-4789

DTl

Court Reporting Solutions - Washi ngton,
www. deposi ti on. conf washi ngt on-dc. ht m

DC

http: // wa. yes| aw net/ hel p


http://www.deposition.com

Case 1:14-cv-01339-JFM Document 76-8 Filed 08/03/16 Page 8 of 52

DANI EL SMALL, M D.

- 10/ 26/ 2015 Pages 22..25

RO hrbhREBowo~Nouh~wNR

Page 22
where | meet with the midwives and
physicians from my practice to discuss
patient care matters, high-risk patients,
difficult-to-manage issues, that kind of
thing.

| see patientsin the office

the rest of the day all day Monday and
Tuesday. On Wednesday, | work either half
or afull day seeing patientsaswell. On
Thursdays, | operate. Sometimes depending
on surgical volume, Wednesday afternoons |
will do surgery as well.

There are occasional hospital
committee meetings and that sort of thing
mixed into that schedule that | have given
you.

On Thursdays, | will generally
spend most of the day in the operating room
and sometimes that's al so doing proctoring
or teaching other physiciansin the field
of gynecology.

On Fridays, | usually see
patients from eight in the morning to 1:00,
1:30 in the afternoon. | usually take the
rest of Friday afternoons off. Sometimes

OCoO~NOOITAWNE
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Page 24

A. That'sright.

Q. Hasthat always been the case? Or,
if not, for how long hasit been the case?

A. | stopped doing night call about two
years ago. That's the privilege of aging.

Q. Within, within the field of OB/GYN,
isthere anything that officially or
unofficially you specializein? | know you
mentioned minimally invasive surgery.

A.I'mageneral OB/GYN. I'mnot a
subspecialist. | tend to do much more
minimally invasive gynecologic surgery in
rotobics than most people in my field and
have some expertise in that area and do some
teaching in that area.

Q. Thiscase, obvioudly, involvesa
patient going to a provider that provides
elective -- people that do not want to carry
a baby to term, not necessarily for a
medical reason, but for another reason. Is
that something that you do in your practice?

A. | tend to perform elective abortions.

Q. Okay. What percentage of your total
practice, and when you say, when you say
" elective abortions,” areyou referringto,

Page 23
that's when | read medical malpractice
matters. And, I'm sorry, | realize there's
acouple of other things that | haven't
mentioned. | aso have shiftsthat | do,
twelve-hour shifts at the hospital, that
take the place of some of the daysthat |
mentioned, as alaborist, where | take care
of emergency obstetric care and emergency
room matters having to do with obstetrics
and gynecology. | aso have those hospital
shiftsthat | do.

Q. Do you take, other than what you
just told me, do you take call for your
practice or elsewhere?

A. Theonly call I'm currently doing
are those 12-hour laborist shifts.

Q. Aretherethings, aretherethings
in thefield of obstetricsyou don't do?
How often areyou doing deliveries? Isit
just those twelve-hour shifts?

A. That's correct.

Q. So, when it comes to when one of
your patientsis pregnant and goesinto
labor, those shifts aside, someone else
handlesit?

NNNNNNNRFRPERPRPEPRPRPERPRPRRE
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Page 25
what do you mean by elective abortions?

A. | think the term is self-explanatory,
but an elective abortion is when someone
chooses to end a pregnancy as opposed to
that there is spontaneously miscarrying or
something along those lines. That can be
done for medical reasons, like an abnormal
pregnancy, or it can be done because of
patient volition. Both of those are elective
abortions.

Q. Within that category of elective
abortions, do you do, do you perform
abortionsin both situations, medical ones
that may be medically necessary and ones
which arenot?

A. | do abortions. I'm apro-choice
physician. When somebody comes to me and,
let's say, they are two months pregnant and
that individual does not want to be pregnant
anymore, | will do a pregnancy termination.

Q. Got it. What per centage of your
practice involves providing elective
abortion services?

A. A small amount. | don't know the
percentage. | probably do one or two
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Page 26
abortions in amonth.

Q. All right. And when we'retalking
about abortions, you do both medical and
surgical?

A. No. | only do surgica abortions.

If one of my patients wants a medical
abortion -- well, we don't have a contract
for RU-486. | refer the patient to someone
else to provide medication.

Q. For medical abortions, have you ever
done one?

A. So, here, probably, the wording gets

alittle bit difficult because there are

times, in particular for second trimester
pregnancy termination, that labor isinduced
asaway of terminating the pregnancy. That
would be amedical abortion. | do perform
that kind of medical abortion. But afirst
trimester medical abortion using RU-486 or,
for that matter, doing what the doctors at
American Associates did, using misoprostol
and methotrexate, that | don't perform
myself. | use methotrexate for termination
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Page 28
familiar with medical literature in my field
and for my opinions on the review of the
materialsthat | was sent. | did, knowing
that it existed, pull out an ACOG bulletin
that | knew existed, as | mentioned, on the
medical management of first-trimester
abortions.

Q. Do you havethat ACOG bulletin with
you?

A. | did bring it.

Q. Okay.

(Exhibit D-1 Small, a Practice

Bulletin titled Medical Management of

First-Trimester Abortion, marked for

identification.)

BY MR. FOGEL SON:

Q. What isnow marked for identification
as Exhibit 1 -- first of all, Doctor, if you
want to, assuming they have copying
facilitieswhereyou are, if you want to
make a copy and retain the original, that's
fine. We can sort that out after the
deposition is over.

NNNNNRPRRRRRERR R R
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25

of ectopic pregnancy which, | supposg, is 24 Can you just identify, since
adifferent kind of medical abortion. 25 | can't seeit, what that bulletin isand
Page 27 Page 29

Q. When you say you don't do it, when 1 whereit'sfrom?
you say you don't do those and you refer 2  A.I'mnot trying to be cute. | realize
it, isthat -- have you ever donethat or 3 that -- maybel was. It's Bulletin Number
have you alwaysreferred them? 4 143 from March 2014. The exact titleis,

A. For afirst trimester medical 5 "Practice Bulletin." Thefirst titleis
abortion, for an intrauterine pregnancy, and 6 "Medical Management of First-Trimester
here I'm talking about an elective abortion 7 Abortion."
with a healthy intrauterine pregnancy, | 8 Q.Okay. And what role, if any, does
have never, ever done that kind of abortion. 9 that document, Exhibit 1, did that play, in

Q. Doctor, within thefield of OB/GYN,
thefield you practicein, isthereany
literatureor textsor journalsthat you
consider to beareliableauthority?

A. Well, certainly, it would depend on
what subject we're talking about. | use all
sorts of literature to add to my knowledge
base. With any particular source of
literature, | would look at that particular
source and try to judge whether the section
on the subject that | was dealing with was
reliable.

Q. With respect to this case, have you
done any research of any kind in formulating
your opinions?

A. I would say no. | certainly am

your opinion, in this case.

A. It just supported the point of view
| had based on my knowledge and experience
inour field.

Q. So, isit my understanding, you say
your opinionsare not based on that document,
but that document is, rather, confirmatory
of opinionsthat you held at thetime you
went and retrieved that document?

A. That'sright.

Q. What records have you received in
connection with this case?

A. Let metry tofigurethat out. I've
got records from American Medical Associates,
from Maryland Perinatal Associates. | have
Christie O'Connell's chart. That seemsto
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A. | certainly have seen articles,
though | don't recall that it was
specifically in reference to thislitigation.
| believe | saw articlesjust in the course
of reading the newspaper.
Q. Okay. My question is, do you know

those records, you know, generally, having
to do with what my thoughts were in my
review.

Q. And turningjust for a minuteto
your reports, it looks like you authored,
['m not talking about drafts, I'm talking

Page 30 Page 32
1 beeighty pages. 1 or other articlesin the context of this
2 Q.Doyou know if her chart -- 2 case?
3  A.Let meopenthisup and figurethis 3  A.Youknow, | don't recall. | actually
4 out. | don't see acover letter identifying 4 don't have any specific newspaper articles
5 them, so | haveto kind of reconstruct what | 5 inmindthat | was provided. And if that's
6 the documentsare. 6 not trueif | was provided one, I'm just
7 The chart has forty-five 7 failing to remember this at the moment. |
8 encounters, and | seethenameof Lindsay | 8 know I've seen articles that I've just saw
9 Hill, aphysician's assistant. They are 9 reading the New Y ork Times, for example,
10 officerecords. 10 and local papersin the Trenton area.
11 Q.Whatistheaddressontheprogress 11 Q. Haveyou received the Complaint or
12 notes? 12 any Complaint filed in connection with this
13 13 case?
14 MS. MALARKEY: That'sthe 14 A.lt seemslikely that | would have
15  medical record from Frederick Primary |15 seen that, but | don't actually recall
16  Care. 16 seeing that.
17 THE WITNESS: It's eighty 17 Q. What about a Certificate of
18  pages, Emily. Then, that's the right 18 Qualified Expert and Report of Dr. Gareau?
19  one. | aso haverecords -- let's see. 19  A.l havenot seenthat. | don't know
20  Thefront pageis"Frederick, Plan 20 who Dr. Gareauis.
21  Deélivery. Location: Frederick Memorial | 21 MS. MALARKEY: | have not
22 Hospita Inpatient.” And this appears 22 sentthat to him. Sheisthe expert for Dr.
23  tobeofficerecords, | think, from the 23 Dominy.
24 OB/GYN center in Frederick, Maryland. |24 BY MR. FOGEL SON:
25 BY MR. FOGEL SON: 25 Q. Whileyou werereviewing those
Page 31 Page 33

1  Q.Okay. 1 records, Doctor, other documentsyou have
2  A.l haveinfront of me, aswell, the 2 identified, did you take any notes, either
3 Certificate of Qualified Expert that | 3 onacomputer, on anote pad, or the
4 authored. | have the deposition of Christy 4 documentsthemselves?
5 O'Connéell. | just dropped something, so | 5 A.ldon'trecal taking notes. |
6 will go get that. And | don't have with me, 6 often do but, generaly, don't keep them
7 but I've read electronically, the deposition 7 after I've authored a report.
8 of Dr. Dominy. | also received billing 8 Q. Haveyou received correspondence
9 recordsthat | don't have with me. 9 from counsel for plaintiff, either e-mails,
10 Q. Anything else besidesthoseitemsyou |10 letters, faxes, with regard to this case?
11 haveused? 11  A. | assume that there was a cover
12  A.l haven't intentionally omitted 12 letter with the original file, but | don't
13 anything. | believe those are all the 13 seeit. Theonly cover letter | haveis
14 materials | have reviewed. 14 what accompanied the deposition of Christy
15 Q. Okay. What about, I'm looking at, 15 O'Connell. There's no content to that.
16 and I'm not suggesting, |'m not suggesting | 16 Certainly, Miss Malarkey and
17 anything, what about newspaper articles 17 | have had some telephone and e-mail
18 relatingto Dr. Brigham and Kaji? 18 correspondence since | originally looked at

19

20

21

22

23

24

25

if you were provided any newspaper articles

about reportsyou have signed, it lookslike
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you have authored three separatereportsin | 1 quit out for aminute. Defendants are
thiscase, isthat correct? 2 Associatesin OB/GYN Care, American Medical
A. I'm assuming you must be right, but 3 Associates, Rose Health Services Company,
let me just look. 4 lrisDominy.
MS. MALARKEY: | thought it 5 Q. Gotyou. Okay. Let mefax this
was two. 6 over. | haveareport dated August 3rd,
BY MR. FOGEL SON: 7 2015. | want you to take a look at that
Q. Let megiveyou thedatel have. | 8 sinceyou don't haveit.
have areport on your letterhead dated 9 MS. MALARKEY: The one that
June 16, 2015. It'sabout twoand aquarter |10  hesreferring to isthe Certificate of

pageslong. | haveyour Certificate of 11  Qualified Expert and Report that you
Qualified Expert. | haveyour Certificate 12 signed in the separate lawsuit that was

of Qualified Expert and your report dated 13  filed against Dr. Brigham and Dr. Kaji.
March 23rd. There'shandwriting on it, 14 THE WITNESS: | have that.
"March 23, 2014, two payments.” | have 15 BY MR. FOGELSON:

another report on a separ ate Certificate of 16 Q. Whichever reportsyou have, Doctor,
Qualified Expert that'sdated August 3, 2015. | 17 can | mark them? | don't want to drag this

NNNNNNRPRPRRRPRRERRERRE
ORWONPRPOOONOUIAWNROOONOOR~WNE

A. It sounds like there would be four 18 part out toolong. Thisisjust thedis
of them, then. 19 advantage of being in separate locations.

MS. MALARKEY: TheAugust3rd |20  A. Theonereport that it lookslike |
isthe one. 21 don't haveisthe March, | think you said,

MR. FOGELSON: | havethis 22 March of 2015.
one. That'sthe Certificate. 23 Q. 2014.

MS. MALARKEY: Certificate of 24 A.2014. | think | neglected to bring
Qualified Expert. 25 that.

Page 35 Page 37

MR. FOGELSON: Right. 1  Q.Okay.
MS. MALARKEY: Got it. 2  A.l might need acopy of that just to
MR. FOGELSON: I'm not 3 help things go more smoothly.
counting the certificates themselves. 4  Q.Withregardtothosereports, thetwo
MS. MALARKEY: Gotit. Okay. | 5 thatyou haveand that March 3rd, 2014, one,
Sorry. 6 my question, if you need meto break it
BY MR. FOGEL SON: 7 down by individual report, | can certainly
Q. Those arethethreethat | have. 8 dothat, | will ask it intentionally asa
A. I'm not aware of any other materials 9 compound question for now. How werethose--
that | have authored. 10 who wrotethosereports? And by that, |
In going through those papers 11 mean, did you writethem? Sometimesreports
in front of me, | also noticed | have the 12 arewritten by the physicians who sign them;
Statement of Claim which, | suppose, is 13 sometimesthereportsarewritten jointly

legally the same as the Complaint. So, you |14 with theattorneyswho retain the physicians,
asked me earlier whether | had that document | 15 sometimesthereportsarewritten after by
and | said | wasn't sure. 16 theattorneysor by thelaw offices after

Q. Okay. With the Statement of Claim | 17 aconversation and then the doctor then
that you have, whois, who arelisted as 18 reviewsthem.

the healthcare providers? 19  A. So, whatever you have from 2014, |
A. | didn't understand what you asked. 20 don't know what you have because | don't
Q. Whoislisted, if you havethe 21 haveitinfront of me. | can't answer you

Statement of Claim at thetop, either on 22 until | see what document we're talking
the left-hand side somewher e, either the 23 about.

defendantsor the healthcareproviders? |24 Q. Okay.

25  A.ljust didn't-- the video, the audio 25  A.Intermsof the reports over my

NNNNNRPRRRRRR R
RWONROOO~NOTA~AWNROOCONOUAWNE
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Page 38
signature of August 3rd, 2015, those are
reports that | take ownership of and that's
why | sign them. | believe that the original
version of those was something written by
the attorney because there's some stylistic
things that would not have been mine, but
that | specifically edited those reports to
my satisfaction before | sign them.

Q. Turning to sort of the scope of your
opinions, when we take a break, | will fax
thisover so we can clear thisup, assuming
we can fax it.

The scope of your opinions,

am | correct, you're not going to be giving
any opinion regarding the health of
Mrs. O'Connéell's son in this case?

A. | believethat's generally true.
I'm not going to be offering you opinions,
for example, on what the etiology is of any
deficit that he may have, though | know that
the medications that he received during
this pregnancy have the potential to cause
problems of the sort that resulted in this
pregnancy and thereafter.

Q. If I understand what you're saying,

NRNNNNNRRRRRRRR R R
ORWNRPROOONOUIRWNRPOOONOORWNE

Page 40

Q. Do you have standard of care opinions
about -- strikethat. | believe you have
standard of care opinions about persons, at
least, that wer e identified in the Complaint
and asthe" office manager" who inter preted
the sonogram, supposedly interpreted, the
sonogram in this case?

A. If it is an office manager who's
interpreting the sonogram, there are
significant issues about standard of care
and causation with the ultrasound outcome.
So, I'm critical of the "office manager” to
the extent that that's what happened.

Q. Do you have any opinionson the --
| takeit, you don't have any opinions on
the cost of raising Miss O'Connell's son?

A. True.

Q. And you mentioned befor e that you
had been sent some bills. Do you know what
bills you were sent?

A. |l think | was sent the bills or, at
least, the amounts of medical care received
between twelve weeks' gestation and the end
of the year when the delivery occurred on
the cost of medical carein thefal and the

OCoOo~NOOITR~hWNPE

Page 39
you're saying the medicationsthat Miss
O'Connéell was given can cause problems but,
in this particular case, you'renot going
to be offering opinions about whether they
did actually cause problemsto Miss
O'Connéll'sson, am | correct?

A. | think you are paraphrasing it
correctly. I'm saying that, certainly, |
know these medications have the potential to
cause problems like growth retardation and
then complications from prematurity, but I'm
not saying that | know that thereisn't
another cause for hisissues.

Q. You'regoing -- you have standard of
care opinions about, obviously, Dr. Dominy,
who ismy client, correct?

A. That's certainly the bulk of my most
significant opinionsin thislitigation.

Q. And, then, you have standard of care
opinions about Dr. Kaji, correct?

A. | have standard of care opinions
about Dr. Kgji and Dr. Brigham pending
further discovery and understanding exactly
what he did of their relationships with the
functioning of the clinic.

NNNNNNNEPEERERERERRRRRPE
ORWNPRPQOQOWONOURWNROOXNOORWNE

Page 41
cost of the hospitalization in December.
Nothing after that.

Q. Do you know what the billstotaled
asfar asthedollar amount?

A. |l don't. | apologizethat | don't
have that with me. It wasin the tens of
thousands; not in the hundreds or five or
six-figure range.

Q. Do you have any opinions about those
bills, having reviewed them?

A. Only that they seemed in the general
range of medical billsthat | have seen for
this kind of medical care in the past; the
bills seemed reasonable for what they were
supposed to be.

Q. Do you have any opinionsin any other
areas of thiscase? |'m asking what they
are, if there'ssomeareathat I'm over-
looking here?

A. It'skind of abroad question. |
think you've covered it but, perhaps, aswe
go through the deposition, | will realize
that you haventt.

Q. Allright. Let'sstart with
Dr. Brigham and Dr. Kaji. | recognize that
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Page 42 Page 44
1 you said you have opinions pending further 1 of that regimen, they violated the standard
2 discovery in the case. 2 of care given the information that was being
3 At thispoint in time, 3 provided to patientsin their clinics.
4 looking at that log, at that report that's 4  Q.What leadsyou to your -- do you
5 dated August 3rd, 2015, thefirst thingin 5 remember what you just stated, that it would
6 that report says, " It'smy opinion that a 6 appear tobe, I'm paraphrasing, if | mis-
7 combination of methotrexate and misopr ostol 7 state, let meknow, that it would appear
8 isnot sufficiently effectivetoinducing a 8 that Dr. Brigham and Kaji, perhaps, werethe
9 complete abortion limited to approximately 9 most likely to put that in place? What leads
10 eight weeks' pregnant to the extent or knew 10 you tothat conclusion or tentative
11 that thisregimen wasregularly administered |11 conclusion sitting heretoday?
12 intheir clinic and that they violated the 12 A.That | understand Dr. Brigham to be
13 standard of care." 13 the person who owned and managed these
14 My question is: Do you know 14 clinics and then at some point passed re-
15 at thispoint in time to what extent Drs. 15 sponsibilitiesto Dr. Kgji, so | don't have
16 Brigham and Kaji established, approved and/or | 16 all the information to know exactly who put
17 knew that thisregimen wasregularly 17 theseregimensinto place. | know that
18 administered in their clinics? 18 Dr. Dominy was involved to the extent that
19 MS. MALARKEY: Let meput a 19 Dr. Dominy has said that that's who hired
20  genera objection on the record for a 20 her and that's who came to introduce her to
21  second. Certainly, you want to ask him 21 theway the office was being run when she
22 questions about the report, and that's 22 first gained employment. So, those would
23  fine. Dr. Brigham hasn't filed an Answer 23 seemthelikely candidatesif it was not
24 yet, neither has Dr. Kaji. Neither of 24 Dr. Dominy who, herself, decided how to
25  them have counsel to represent them at 25 proceed.
Page 43 Page 45
1  thedeposition. 1  Q.I hear you mention Dr. Dominy's
2 The doctor said we've got to 2 deposition. What I'm trying to figure out,
3 doalot morediscovery. If youwant to 3 what isyour source of knowledge, for
4  ask himwhat's the basis of this -- 4 example, Dr. Dominy wasinvolved in the
5 BY MR. FOGEL SON: 5 clinic, what are the sour ces of knowledge
6 Q.That'swhat I'm asking. I'm only 6 that have given you that understanding?
7 askingfor what you know at thispoint in 7  A.Themain source of knowledgeis that
8 time. | understand, as counsel indicated, 8 Dr. Dominy says that's who hired her and
9 thingsmay changein thefuture. I'm asking| 9 that's who showed up when she started her
10 what the basis of your knowledgeisat this |10 employment to show her her way around.
11 point intimeabout thosethings? Doyou |11 Q. Any other sources of knowledge on
12 want meto repeat the question? 12 that front at present?
13 A. I think | know where you're headed. 13  A. | mean the American Medical
14 Based on my review of these 14 Associates or American Medical Service are
15 materials, it appearsto me that there was 15 names that have been published in newspaper
16 aregimenin place, put in place by someone |16 articlesas entities under which Steven
17 other than Dr. Dominy and that Dr. Dominy |17 Brigham did business. He has been identified
18 eventually agreed to utilize, but that the 18 asan owner.
19 system that was put in place was put in 19 Q. IsSteven Brigham -- do you know
20 place by another individual. Based on the 20 Steven Brigham personally or professionally?
21 relatively small amount of information 21  A.I'mnot awarethat | have ever met
22 available, it would appear that that would 22 him. | don't think | have.
23 have been put into place by Dr. Brigham 23 Q. Okay. Outside of anything you have
24 and/or Kgji and, to the extent that those 24 gleaned from this case, isthe sour ce of
25 two doctors established, approved or knew 25 your knowledge what you mentioned before,
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Page 46
which isreading about Dr. Bingham and Kaji
in newspaper sfor reasonsnot related to
your review of this case?

A. | didn't understand that question.

MS. MALARKEY: | object
belatedly.
BY MR. FOGEL SON:

Q. You testified before that you have
read some newspaper articlesabout Drs.
Bingham and Kaji in the past, correct.

A. | think I know that -- | have read
newspaper articles, in the plural, about
Dr. Bingham and | recall one newspaper
article, I'm not sure that | recall others,
where Dr. Kgji's name was mentioned.

Q. Okay. At thispointintime, are
those newspaper articles, whatever they were,
isthat the other, isthat the only other
sour ce of knowledge you have asfar aswhat
Dr. Brigham, about Dr. Brigham or about
this particular practice of his medical
practice or isthere something else that you
gleaned infor mation from?

A. I'm sorry, when you say "this
particular medical practice,” talking about

NNNNNNRPRPRRRPRRRRRER
ORWONRPROOO~NOUTARWNROOOINOARWNE

Page 48

Dr. Dominy says, more or less, | wasn't the
one who decided that that's who was doing
the ultrasound; that's the way it worked
there, and it was another physician,
presumably, or some other managing entity,
that decided what the office procedures were.
It's my understanding, erroneously or not,
that it is Dr. Brigham and/or Kgji that ran
the office. Itisthat individual who would

be responsible for putting into place an
unacceptable regimen of an untrained
individual doing ultrasounds. If I'm wrong
that that's who owned or ran the office, then
| would have to change the name of the
individualsthat | have identified.

Q. Isthat true, going onto the second
page of your report, first full paragraph,
whereit'stalking about informed consent,
isit, essentially, the same situation for
that, that you have an under standing that
they werethe ones, asthe owners, that were
responsible for setting up the documents
related to informed consent and, therefore,
if that isin fact true, then they would be
responsible for any, they would have been

NNNNNRPRRRRERERRR R
RONRPROOOMVNOUNMNWNRPROOONODARAWNE
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Page 47
aparticular clinic site or the use of
methotrexate a medical practice? | don't
understand the phrase.

Q. | mean the business entity, the
medical practice, not the practice of using
methotrexate; American Medical Associates.
A. | think my only knowledge, other than
Dr. Dominy's testimony and, perhaps, if
Dr. Brigham's name appeared somewhere in the
records, though | don't recall that, was
that Miss Malarkey informed me that he was
the owner of thisclinic.

Q. The second thing, going back to your
report, it'sthefourth paragraph down, it
speaks about " establishing policies and
proceduresthat allow untrained individuals
including 'office managers tointerpret
sonograms’ -- do you see wherel'm looking?

A.l do.

Q. --"toperform and read them."

What isthe basisfor those
opinionsat present? Isthat thesameas
for what we just discussed? The sour ce of
knowledge, sorry, not the basis.

A. I'm not quite sure how to answer you.

OCO~NOUITAWNPEF

Page 49
responsible for any improper informed
consent?

A. You'vejust jJumped to a conclusion
that I'm not suggesting in my report. |
agree that they are responsible. | don't
agree that they are solely responsible or
fully responsible because, of course, a
physician who's enacting someone else's
treatment machine still has aresponsibility
to analyze and think through what she's
being asked to do to be sure that it's
consistent with the standard of care. But,
they would have partial responsibility for
putting into place a system, for example,
that involved the fal se information about
RU-486 not being available in the United
States, potentially false information about
the efficacy of their treatment regimen.
Those things they would have responsibility
for; not sole responsibility, but, yes, they
would have responsibility. So, let me --
never mind. | can end my answer there.
Q. Okay. What'syour understanding,
Doctor, of Dr. Dominy's status with American
Medical Associates, at least, when the events
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1 of thistook place? 1 | certainly do think if
2  A. Sheisan employed physician is my 2  information becomes availableto mein
3 understanding. 3 thecourse of my doing, my doing my job,
4 Q. Theresonedocument | didn't ask 4  that would lead me to believe that some-
5 you about. Have you seen the independent 5  onewas not appropriately qualified,
6 contractor agreement between Dr. Dominy and| 6  that | needed then to consider that
7 American Medical Associates? 7 information and act on it.
8  A.ldonot believe so. 8 BY MR. FOGEL SON:
9 Q.Okay. Speaking generally just for a 9 Q.Okay. So,if I'm understanding you
10 minute, Doctor, if you have a situation 10 correctly and, again, I'm not trying to put
11 whereaphysician assistant, an employee 11 wordsin your mouth, I'm trying to make sure
12 of the practice which, | think, you just 12 | understand. A physician in that situation
13 testified wasyour understanding of Dr. 13 doesn't have a duty to affirmatively inquire
14 Dominy's status, in other words, not a 14 into the qualifications, but if information
15 partner or owner of that practice, doesthe 15 comestolight, the physician may have a
16 standard of care, in general, require that 16 responsibility to act based upon that
17 physician to know the qualifications of the 17 information about the qualifications of
18 other, what | will call, code employee 18 another person in the office, for example
19 healthcareworkerswho may also examineor |19 amedical assistant, isthat what you're
20 in someway treat those patients? 20 saying, essentially?
21  A.Requireher? No. It'snot likel 21  A.lthink that'sfair. It'salittle
22 expect her to look at the employment records 22 vague because the questionisso big. We
23 and training of the other individuals but, 23 both know you're asking about the ultra-
24 certainly, | would assume that she has 24 sonographer and Dr Dominy. Maybe we should
25 knowledge of that based on her day-to-day 25 talk about Dr. Dominy and the ultrasono-
Page 51 Page 53
1 employment there and would then be 1 grapher.
2 responsible for acting appropriately with 2 Q. will ask it specifically. 1'm
3 that information as she gathered it. 3 tryingto figureout the parameters of your
4 Q. Okay. You went specifically to Dr. 4 standard of care opinion.
5 Dominy. | wasasking, in general, what the | 5 Turning to Dr. Dominy, do you
6 standard of carerequiresin that situation 6 have an opinion asto whether Dr. Dominy had
7 whereyou've got an employee physician and | 7 someresponsibility or somerequirement to
8 then a co-employee, another provider, beit | 8 know the qualifications of the people
9 anurse, aPA, whatever, anybody workingin| 9 performing the sonogramsat American Medical
10 amedical position, what doesthe standard |10 Associates?
11 of carerequireasfar asthe employee's 11 A. I think it would have been fair for
12 position needsto know or stepsthey must 12 her to assume that the individual performing
13 taketo ascertain the qualifications of 13 the sonogram was appropriately qualified
14 those other employees? 14 until she began to work there and understood
15  A.ldon'tthink -- 15 that the office managers were the ones doing
16 MS. MALARKEY: Objection to 16 the sonograms.
17  theform. You can answer. 17 Q. Okay.
18 THE WITNESS: | don't think, 18  A. And, | think, working with somebody
19  for example, if I'm working with a 19 onadaily basis, it would quickly become
20 medical assistant, that, and I'm an 20 apparent that that person had no formal
21  employed physician, that | have to go to 21 ultrasound training.
22  theowner of the practice or to that 22 Q. Allright. Thetitleof office
23  medica assistant and say, "I need you 23 manager, notwithstanding, do you have any
24 toshow meyour qualifications for doing 24 information, one way or another, about what
25  thisjob." 25 training that individual or thoseindividuals
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1 had with regard to ultrasound? 1 werenot trained as sonographers and
2 A.l understand that the office manager 2 Dr.Dominy was awar e of that fact. My
3 ineach of the facilities was doing the 3 questionis: What was sherequired to do
4 ultrasounds. Unlessthey were in the habit 4 under those circumstances with that
5 of making their ultrasound technicians the 5 knowledge?
6 office managers, that tells you that the 6  A.Wédl, I think she should have
7 ultrasound service is being provided by 7 questioned whether she wanted to continue to
8 someone without that kind of medical 8 provide servicesin an office or clinic
9 training. 9 setting where people weren't appropriately
10 Q. Isit fair tosay you're, and, again, 10 trained to provide the service that they
11 correct meif I'm wrongif I'm not 11 were providing. At thevery least, she
12 understanding you, you're assuming that 12 should have done the ultrasound herself so
13 because the person that has been identified |13 that she could have seen that it was
14 as"doing" the sonograms has been identified | 14 accurate and, certainly, she then would have
15 asan office manager that, therefore, they 15 known that she was treading on, what | will
16 werenot trained as a sonographer ? 16 charitably call, very thin ice to ssimply
17  A.1 ammaking that assumption. I'm 17 sign the reports of incompetent ultrasono-
18 also, in part, basing my opinion on the 18 graphers and then take the point of view at
19 retrospective knowledge of theincompetence | 19 deposition that she doesn't have to read the
20 with which the ultrasound was done, whichis | 20 ultrasound, she just has to sign the report
21 alevel of incompetence that | can't imagine 21 because she's not aradiologist and that's
22 can be done of somebody with ultrasound 22 only for radiologiststo do. Instead of
23 training. 23 having an OB/GY N physician perform the
24 You redizethisisarealy 24 ultrasound or read the ultrasound, remember,
25 egregious basic failure in the ultrasound. 25 shedidn't evenlook at the pictures. We
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There's no way that you can come up with how | 1 have anon-physician untrained in ultrasound
someone who's trained to do ultrasound can 2 and Dr. Dominy felt that was preferable
miss a pregnancy at twelve weeks. | know 3 because she wasn't the radiologist, that's
you and | both know that. 4 abit of aproblem.

Q. So, asfar asyour actual knowledge 5 Q.Il will get tothat part of the case,
about thetraining of these, " office 6 | assureyou. But, asfar asthe office
managers,” you don't have any knowledgeat | 7 managers, did you read, do you recall Dr.
this point, you don't have any infor mation 8 Dominy'sdeposition that shetestified she
about what their training was, isthat 9 did not know what their qualifications wer e?
correct? 10  A.l actualy got that electronically

A. | don't have specific information
about their training. | have just the
deposition testimony that they seemed to
have been office managers who were trained
by the folks on location and that they
didn't have formal ultrasound training. If
information comes out to the contrary, |
would withdraw the training criticism of my
opinions.

Q. Okay. Given your understanding, the
assumption you made, what was Dr. Dominy
required to doin that circumstance?

A. In which circumstance now?

Q. Okay. I think you'vetestified that
your assumption isthat theseindividuals

and don't have a copy of it withme. I'm
sure you're paraphrasing relatively correct,
but | don't have an encyclopedic memory of
the deposition line-by-line.

Q. Assumefor my question shetestified
shedidn't know what the qualifications of
the people performing the sonographs wer e,
how, if at all, doesthat factor into your
opinions?

A. If she had reason to believe that
they were qualified, | don't think she had
to question whether or not they were
performing the ultrasounds. There'sabig
difference between performing and reading.
She still hasto take responsibility for

DTl

1- 800-292-4789

Court Reporting Solutions - Washi ngton,
www. deposi ti on. conf washi ngt on-dc. ht m

DC

http: // wa. yes| aw net/ hel p


http://www.deposition.com

Case 1:14-cv-01339-JFM Document 76-8

DANI EL SMALL, M D.

- 10/ 26/ 2015

Filed 08/03/16 Page 17 of 52

Pages 58..61

O©CoO~NOOUIAWNE

Page 58
reading the ultrasounds.

Q. Okay. Isit your opinion that here
she had reason to know that they were not
qualified and that's where your opinions
flow from?

A. Itismy impression that she knew
that they were not trained and the exact
wording of it, | don't remember. | would
have to go back to the deposition. | think

that it was her understanding that they had
not had ultrasound training; that this was
anonmedical individual who had been given
some training, perhaps, by the doctorsin

the abortion clinic to do crown rump.

Q. Switching gearsfor a minute, Doctor,
do you have an under standing of what state
law in Maryland was or wasin 2012 regarding
what point in timeit was no longer legal,
what point during a pregnancy, it'sno
longer legal to conduct an abortion?

A. I'm not sure what the state law is
exactly. Of course, there'sadifference
between doing it for a viable and a non-
viable pregnancy, but for a viable pregnancy,
meaning one in which there weren't anomalies

OCO~NOOUITAWNE
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Q. When you say RU-486 isthe most
efficacious, areyou ableto give, basically,
numbersasto the efficacy rate of RU-4867?
A. Wdll, | would refer to literature

having to do with specific gestational ages.

So, for example, if we go to the Practice
Bulletin that we referred to earlier, on

page 682 of that Practice Bulletin for
gestational age up to 49 days, mifepristone
islisted as being 92 percent successful

when followed by misoprostol. That was with
alower dose of misoprostol. That's the
regimen approved by the USFDA among
physicians providing first-trimester

abortions.

It's commonly felt that there

are more efficacious regimens involving
differing doses of mifepristone, misoprostol.
Those regimens are depending on what study
you read, those 95 up to approximately

63 days gestational age.

Q. So therange, the difference between,

if I'm understanding you, the difference
between the method that Miss O'Connell was
administered here and RU-486 is 92 per cent
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and compatible with life, my understanding
isit would be at the point where life was
possible outside the womb. | thinking
that's, roughly, 23, 24 weeks.

Q. You mentioned beforethat the
medications that were administered were
methotrexate and misoprostol and you had,
your self, mentioned RU-486 in the deposition.
My question is, what isyour opinion, in
general, about what the standard of care
required asfar as medications used to per-
form a medical abortion in 2012?

A. Are we distinguishing first-trimester
from second-trimester abortions?

Q. First trimester.

A. So, now, the question is, what is the
standard of carein terms of medicationin a
first-trimester abortion?

Q. Yes.

A. | think that the most efficacious
medication was RU-486. And that if an
alternative regimen was going to be utilized,
that there had to be appropriate, informed
consent around the utilization of aless
efficacious regimen.
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ver sus, somewherein therange of, versus
95 to 99 percent for RU-486, isthat correct?

A. No, that's not what | said.
Q. Wheream | --if | got something
wrong, let me know.
A. | think you just totally misheard
me unless | misspoke, and | don't think |
did. | gave you two different numbers for
two different regimens of mifepristone,
otherwise known as RU-486. 92 percent was
for the USFDA regimens. 95 to 99 percent
was for the alternative regimens that are
preferred by many abortion providers.
Q. | did mishear you. | apologize.
What's your under standing of
what the efficacy rateisfor the method of
the medication that was administered to
Miss O'Connell?
A. | would think that was more about
eighty percent.
Q. What'sthe basis of your testimony
that it's about eighty percent?
A. Well, one: Substantial literature
that says that methotrexate is less
efficacious and, also, that her gestational
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age was potentially quite a bit different
than what they told her it was.
She had an ultrasound that

put her at eight weeks and some by mid-July
in which case, you know, | don't have the
paper in front of me, but | know | have
figured out or referenced in my report, that
by that ultrasound she was over nine weeks
at the time that they administered these
medications.

Q. I guessright now | will get to
that issueaswell. My question is: With
regard to the eighty percent figure that you
have mentioned thusfar, you mentioned the
literature. Do you have specific literature
you arerelying on for that figure?

MS. MALARKEY: Other than the

ACOG bulletin?
BY MR. FOGEL SON:

Q. Sure. | don't know whether it'sin
the ACOG bulletin or not.

A. It's so unusua to use methotrexate
in this manner that | don't have literature
available at my fingertips about its lack of
efficacy at this gestational age.
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What did the standard of care
requireif a patient comesin thefirst
trimester, wantsa medical abortion, what
doesthe standard of carerequireasfar as
not informed consent about what medication
isto be used for that medical abortion?
A. Wdll, | think, you should use the
most efficacious regimen or the FDA-approved
regimen and not use a less efficacious,
non-approved FDA regimen.
Certainly, there are all
sorts of examplesin American medicine where
things are used off label. If you'reusing
off-label medication that isless
efficacious at the very least, you have to
have a discussion with the patient about why
you're suggesting a less efficacious
medication and have them agree to that.
Q. Does thefact that a medication is
off label, doesthat -- methotrexate, you
aretestifying, it's an off-label useto use
it for a medical abortion?
A. Right.
Q. Doesthat fact alone makeit a breach
of thestandard of caretouseit for a
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Even with ectopic pregnancy,
when you have a viable embryo and metho-
trexate is utilized, it generally doesn't
work and that's often with much lower beta
ACG levelsthan would have been the casein
this particular pregnancy.
| can certainly find
literature that would support that, but |
don't have a specific reference as | sit
here. You will also notice that thereis
reference to efficacy in the AMA paperwork
that they gave to the patients.

Q. And do you have an opinion about the
correctnessor incorrectness of that
information just on that one point?

A. Based on my general understanding of
the literature, 1 thought the quote that
they gave was about half the actual failure
rate and that was part of the informed
consent issue that | took issuewithin
reviewing their records.

Q. So, asfar asin 2012, what wasthe
standard of carerequired asto medication?
If you have anything to adjust, let me know.
What you said was -- strike that.
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medical abortion?
A. No. What | just testified was that
it was not a breach to use that off label.
But, if you're going to use it off label and
it's less efficacious, areasonable patient
would want to know that. So, the standard
of care requires that the patient be given
that information for proper informed consent.
Y ou would want to know if you
were being told to use aless efficacious
medication and there were an alternative
available.
Q. With regard to sonograms, in general,
in general, not with respect to this case,
do you agreethat an OB/GYN can rely on a,
let's start with aradiologist's report, of
their interpretation of an imaging study?
For example, an MRI.
A. Sure.
Q. An OB/GYN can pick up that report
and rely on thefindings?
A.Yes
Q. Isthat also truefor an OB/GYN,
that they can rely on thereport of a sono-
grapher for the findings after sonograms
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1 they have performed? 1 what wayson that date did Dr. Dominy breach
2 A.No. 2 thestandard of care, in summary form, and
3  Q.Why not, speaking generally? 3 then | will go through thosein detail.
4  A.lIt'sthe OB/GY N's responsibility to 4  A.l haveto try to distinguish what
5 read that ultrasound. A sonographer isn't 5 happened that day as opposed to fourteen
6 licensed to read the ultrasound. A sono- 6 dayslater. | don't have the report. And
7 grapher islicensed to perform the actual 7 some of that information is summarized.
8 study, to use the transducer, and take the 8 If you would fax that report
9 pictures. It'sthe OB/GY N's responsibility 9 tothe office here so | can have the report
10 to look at those pictures and make a 10 infront of me, | would appreciate it
11 determination. 11 Q. Sure. Okay.
12 | suppose for avery, very 12 A. Can wetake abreak to do that?
13 simple study, if based on a history of 13 Q. Definitely.
14 experience with a particular sonographer, 14 (Recess taken 5:06 p.m.)
15 you decide not to actually look at the 15
16 picturesthen, in agiven circumstance, you 16 (Back on the record, 5:13 p.m.)
17 could just sign off on the report, under- 17 MS. MALARKEY: Isthat the
18 standing that you are then taking 18  first officevisit?
19 responsibility for the accuracy of the 19 THE WITNESS: So, it'smy
20 photos. 20  understanding that thisisthe informed
21 Q. Doesthe standard of carerequire 21  consentvisit. Inlarge part, thisisa
22 that the OB/GYN be present whilethesono- |22  visit at which the informed consent for
23 gramisbeing performed? Or something else? | 23  the medical abortion occurred.
24 A.No. 24 So, one breach isthat Dr.
25 Q.What doesit requirethat one does 25  Dominy did not provide, what | consider
Page 67 Page 69
1 tobein compliancewith the standard of 1 to be, proper informed consent regarding
2 care? 2 the nature of the medica abortion and
3 A.Thequestionis, unfortunately, too 3 itsmateria risks and alternatives.
4 vague asasked. You don't haveto bein the 4 Miss O'Connell testified that
5 room. You moved onto what is the standard 5 shewastold that mifepristone was not
6 of carerequiring a-- | don't know what 6 availablein the United States and the
7 you mean. _ 7 paperwork from American Medical
8 Q.Youtold meyou don't need tobein 8 Associates -- thisis the second page of
9 theroom. What doesthephysician need -- | 9 the document | have from that office --
10 how doesthe physician -- you testified 10 saysthat RU-486 is not, not available
11 before, a physician needsto look at the 11 inthe United States.
12 pictures. What does a physician -- my 12 That same document -- let me
13 question is, essentially, follow-up -- what 13 just add alittle bit. | sometimes have
14 doesaphysician need todoin order to 14 aspeech pattern of hesitating, but it's
15 review the sonogram themselves? Doesthat | 15 not that I'm done talking. My wife will
16 make sense? 16 tell you that she has the same problem
17  A.Youhavetolook at the pictures. 17 with me.
18 Q. Okay. So, the pictureistaken by 18 In that same page, the one
19 the sonographer and then provided tothe |19 titled "Medical Abortion Consent," it
20 OB/GYN? _ 20 said that over 92 percent of all patients
21 A.Right. You arereading the ultra- 21 will experience a complete emptying of
22 sound. You arereading the ultrasound. You |22 the uterus within two weeks, but'| don't
23 have to read the ultrasound. _ 23 think that that was true in particular
24 Q._ Miss O'C_onnell was seen at American |24 because the gestational age that Miss
25 Medical Associateson July 26, 2012. In 25 O'Connell was at the time of the admin-
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istration would not have been associated
with the 92 percent success rate.

The mgjor thing that day is
the informed consent issue. In addition,
seeing the competence with which the
ultrasound in August was done and the
fact that we have an ultrasound and a
radiologist office placing the patient
at significantly greater gestational age
than the crown rump length documented on
July 26th, | think it's likely that that
IS not an accurate crown rump length.
Dr. Dominy isresponsible for
the reading of the ultrasound and takes
responsibility for it with her signature
and, | think, it'slikely that that crown
rump length, had she actually looked at
the film and judged its accuracy, would
have been considered to be a poorly
taken crown rump length that under-
estimated the gestational age because
the gestational age would then have been
underestimated. It means that the
patient was given further false
Information about the efficacy of the
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even if the gestational age had been
calculated correct, you wouldn't have agreed
with the 92 per cent efficacy ratefor a
pregnancy at that point in time?

A. For Miss O'Connell, that is correct.

Q. Do you have anything elseto add as
far asthe efficacy rate and why, in your
opinion, that isincorrect?

A. The other important concepts were,
thisisrelative efficacy. If apatient is

not given the information that the
alternative, the regimen would be more
efficacious, that's also a problem. If |

tell you something that's 90 percent
effective and isn't that wonderful, you
might think it's wonderful until you knew
something else was 96 percent effective, in
which case you would be less enthusiastic.
That's an informed consent issue as well.

Q. Okay. Aretherethings, in addition
to those three things, that you have
identified that, in your opinion, made the
informed consent hereimproper or in-
sufficient?

A. That's, that's all that occursto
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methotrexate regimen.
BY MR. FOGEL SON:

Q. Let'sstart with just going back to
your opinion about informed consent. You
had identified -- number 1, the document
saysthat RU-486 was not available, sothat's
oneerror, soto speak, in your opinion,
with regardsto informed consent, correct?

A.Yes.

Q. And, then, you also identified the
efficacy rate as not being correct given
your further opinion that the gestational
age was not calculated correctly at that
time, so that's a second criticism with
regard to informed consent, correct?

A. That's correct. And, aso, the
efficacy rate, in general, was, | think,
overestimated regardless of the fact that
the gestational age was calculated
incorrectly.

Q. What do you mean by that?

A. Well, we talked about that alittle
bit earlier. They overestimated the efficacy
of their regimen.

Q. You'resaying even if it had been,
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me right now.

Q. Okay. What is, toput it in the
positive, what isrequired to be, or in
2012, rather, what wasrequired to be
discussed with the patient? What would
constitute an appropriate informed consent
for Miss O'Connell on the date she walked
in?

A. That would be what a reasonable
patient would want to know under the same
set of circumstances.

Q. What arethosethings here?

A. | would say what the true efficacy

is, what the alternatives are, which
includes alternatives in terms of medical
abortions as well as surgical and, certainly,
if they're only giving the particul ar
medical regimen that they're utilizing up to
a specific gestational age, it'sincumbent
upon them not to underestimate the
gestational age.

I'm sort of wandering from
the original question, perhaps, but Miss
O'Connell needed to betold, "RU-486 is
available in the United States, we just
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don't do it here, but | can let you know who generally recommended that the patient then
does; that it is more efficacious than what return seven or fourteen days later when a
we're going to give you," and based on what crown rump can be measured. That's more
her true gestational age was, they should accurate than a sac size.
have been able to tell her what the risks On July 16th, in this case,
and benefits were of that treatment, we have an ultrasound done at Community
including its efficacy. Radiology Associates which measures acrown
Q. Asfar asthe gestational age, what rump of eight weeks, two days. Ten days
isthe basis of your opinion that it was -- later, on July 26th, that fetus would be
what's your under standing of how it was 10 nine weeks, five days. Instead, using the
calculated on that day, on July 26, 2012? 11 lessaccurate version of asac size, they
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A. Wéll, there's a page, let me find 12 estimate the gestational age to be two
it. So, there's the page labeled, 13 weeks less. So that is not supposed to be
"Obstetrical Sonogram Report, 7/26/12," and | 14 done that way; you are supposed to use a
they list the gestational age as seven 15 crown rump length or two when combined with
weeks, four days. The gestational age at 16 the obviousincompetence of the ultrasound
that particular point in apregnancy is 17 three weekslater. It just confirms that
more accurately dated by a crown rump length, | 18 thisis somebody who doesn't know how to do
but they seem to have doneit by a 19 ultrasound well enough. The crown rump
gestational sac. So that, initself, is 20 wasthere. Why not measure the crown rump?
inaccurate. 21 It'srightinfront of you. Thefetusis
| realize | had noticed that 22 insidethat sac.
when | originally read the records, but 23 Q. Soyour opinion isthat, morelikely,
didn't notice it again until just now. 24 the gestational age on July 26, 2012, was
If we look at the ultrasound 25 nineweeks, five days based on the other
Page 75 Page 77

earlier ultrasound?

A. Based on obstetric principles, that
would be the correct gestationa age.

Q. Okay. What about -- I'm going to
ask you to do a little math here, which is
terrifyingif I'm ever asked to do that.

Now, if you go forward to
October 5, 2012, what would you expect the
gestational ageto be at that dateiif it
was nine weeks, five days on July 26th?

A.Let meget apen. | don't havea
wheel in front of me. Nine weeks, five days,
we said, on 7/26. Now, you're asking me
what would the gestational age be at what
date?

Q. October 5th.

A. It will take a moment, obviously.

Q. Sure. Takewhatever timeyou need.

A. If the fetus had been growing
appropriately, and my math is correct and,
of course, | wouldn't expect it to be
growing appropriately because it had been
exposed to methotrexate, | would expect the
gestational age would be 19 weeks, 6 days
on October 5th.

that was done in the radiology office, it's
fairly inconsistent with that ultrasound at
American Medical Associates.

Q. Before we get to that ultrasound,
isit a-- areyou sayingit'sa breach of
the standard of careto utilize a crown
rump, sorry, the gestational sac if methods
to evaluate the gestational age, regardless
of whether you get it right or wrong, is
10 that an inappropriate method to use to make
11 thecalculation?
12 A.Yes
13 Q. Okay. | understand what you alr eady
14 said. In addition to that, it was, somehow
15 it was miscalculated aswell, isthat right?
16  A.I'mnot surel understood that last
17 question.
18 Q. What'sthe basisof your opinion
19 that the gestational age wasincorrectly
20 determined here?
21 A.Wadll, it'swell known in obstetrics
22 that acrown rump length is-- well, perhaps,
23 very early in pregnancy before you can
24 measure a crown rump, you might date a
25 pregnancy by the sac size, but it's
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And what I've done, just if
we want to reconstruct the math, on July 26,
| have nine weeks, five days. There'sfive
more daysin July, 31 daysin August, 30 days
in September and five in October until we
get to October 5th. Adding up those numbers,
that's 71 days ago, ten weeks and a day.
Add ten weeks and a day to nine weeks and
five days.

Q. What about at -- jumping forward
another month, approximately November 9th
of 2012, same question.

A. So, inanormal growth curve, a baby
that was not ultimately growth retarded, the
gestational age would be 24 weeks, 6 days
on November 9th.

Q. All right. 1 only have two mor e of
these.

A. If I had known, | would have brought
awheel. That'swhy we use those things.

Q. Doctor, | don't want your answer to
be -- I'm not saying your math waswrong. |
don't want your answer to be a miscalculation
by awheel. If you later wheel thisout and
you find a different date --
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A. Itismy opinion, to areasonable
degree of medical probability, that this
baby would not have grown normally having
been exposed to methotrexate.

Q. Do you have any further opinion, |
know | asked you about this before, along
those lines that the baby would not have
grown normally, do you have any more
detailed opinion how the baby would have
grown other than, say, not normally?

A. | don't understand you.

Q. Okay. Do you have a mor e specific
opinion, given your opinion that the baby,
you would not expect the baby to have grown
normally, do you have a mor e specific
opinion about how you would have expected
the baby to have grown, in other words,
one week behind developmentally, two weeks
behind, three weeks, what have you?

A. | understand. | can't tell you
specifically. Certainly, there would be a
much greater likelihood of intrauterine
growth restriction having had the placenta
poisoned by the methotrexate in the first
trimester. Intrauterine growth restriction
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A. I will let you know.
MS. MALARKEY: You will have
achanceto look at the transcript and
make any corrections.
MR. FOGELSON: Right.
BY MR. FOGEL SON:
Q. I will giveyou both of these,
December 7, 2012, and December 19, 2012.
A. So, gestational age based on being
nine weeks, five days on 7/26, it would be
28 weeks, 6 days on December 7th; 30 weeks,
four days 12 days later on the 19th.
Q. All right. Do you have an opinion
in this case, Doctor, to a reasonable degree
of medical probability, that this particular
baby was not growing at a normal rate?
A. | don't know that | ever heard of a
baby growing normally after administration
of methotrexate. Anyone specifically given
to poison and shrink placental tissue, |
would expect in a pregnancy of that kind
that there would be growth retardation.
Q. Isthat ayes, that isyour opinion
to a reasonable degree of medical
probability?
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would be ababy in less than the tenth
percentile for growth. So, there would be
amuch greater incidence of that and,
certainly, of babies that are between the
10th and 50th percentile than would
otherwise be predicted by abell curve.

Q. Can you tell me, Doctor, to the

extent that you have a baby that is allowed,

that isallowed to continue after the,
wheretheabortion isnot successful and the
baby continuesto develop, isthereaway to
determine whether or not that baby is
affected by the methotrexate?

A. Often, you can't. Sadly, some of the
babies affected by methotrexate have
significant defects, things like absent
limbs and small brains and other specific
anomalies. It's not unusua to have things
like missing digits and one bone in the
lower leg instead of two, abnormal growth of
the long bones. So, there are specific
ultrasound abnormalities that you may see.

In the absence of the abnormalities that are
less specified and still possible and
prenatally it would be impossible to know,
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for example, if akid's brain functionis
going to be affected. | don't think there's
away to determinethat if the brain is of
normal size or somewhat normal size.
Q. You also mentioned the signing of
the ultrasound report here. Your report
mentionsthat. Your report mentions some-
thing along the lines of by signing the
report, Dr. Dominy, let mefind it. That
would bein your June 16th report. " By
signing the office manager'sreport, Dr.
Dominy accepted responsibility for the
inter pretation, even though she did not
personally perform the ultrasound and
review theimages."
My question is, how did you
reach that opinion?
A. That's based on my thirty years of

ERBRREBREBORNO ORI

Page 84
If she doesn't see the baby
in the uterus, | don't understand how you
can missthat if you're looking at the
uterus. If she had looked at the picture,
Dr. Dominy would have realized that she
didn't take a picture of the right part of
the uterus or the uterus itself. How do you
miss a 10 to 12-week fetus?
Q. I'm just asking right now about your
opinion about the signature.
Hypothetically, Dr. Dominy
testified at her deposition that she did not
sign -- the purpose of her signing the
ultrasound reportsin this case was not to
endor se their interpretation but, rather,
for some other reason. Doesthat have any
bearing on your opinion?
A. Weéll, that would be --

experience in obstetrics and gynecology. 19 MS. MALARKEY: Objection.
Sonographers don't bill for ultrasounds. 20 THE WITNESS: That would be
They don't interpret ultrasounds. They are 21  anovel answer to the question of what
technicians who physically take the pictures. |22  asignature on areport means. A
It's my responsibility as an obstetrician/ 23  signature on an ultrasound report means
gynecologist to read the ultrasound. Itwas |24  that you're taking responsibility for
Dr. Dominy's responsibility to read the 25  reading that report. That'sthe way it's
Page 83 Page 85
1 ultrasound. If she's going to take the 1 donein OB/GYN. So, if she has some
2 shortcut of not looking at the pictures, not 2  other interpretation, | will listen to
3 to mention, for crying out loud, ina 3 it but it would be thefirst timein
4 dituation where, | think, she knows that 4  thirty years| have heard such athing.
5 thisisan office manager who doesn'thave | 5 BY MR. FOGEL SON:
6 any specific training in ultrasounds, then 6 Q.Okay. Wéll, that'swhy I'm asking
7 when she signs that report, she's saying, 7 you to assume hypothetically that's what
8 "l ownthis. I'm taking responsibility that 8 shesaid. Doesthat have any bearing on
9 thisisaccurate." If she doesn't think 9 your opinion?
10 it'saccurate, she's got to put the trans- 10 MS. MALARKEY: | object. |
11 ducer on herself or, at the very least, and 11  don't think she said that. If that's
12 seeif they represent what they aresupposed |12~ what you're asking the doctor to assume,
13 to be representing. 13  goahead.
14 Did the ultrasound sono- 14 THE WITNESS: I'm assuming
15 grapher even take apicture of theuterusin |15  signing the report means some other
16 mid-August? 16  vague, unspecified thing, but isn't an
17 Q.In August or July? 17  endorsement of what's on the report at
18  A. Il meantin mid-August. 18  al. Wédll, then, she's agreeing to take
19 Q. Okay. 19  careof apatient based on an ultrasound
20  A.InJduly, | know shetook apicture 20  that she'staking no responsibility for.
21 of the uterus because she's measuring asac, | 21 | wonder why she doesn't do
22 unless she measured an ovarian cyst and 22  aurineor ablood pregnancy test? And
23 caleditasac. I'm not suggesting that 23 | wonder why she doesn't go back in and
24 happened. | think she's measuring the 24 put the ultrasound transducer on herself?
25 gestational sacin July. 25 Whoever heard of an ultra-
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sound being done without it being
interpreted by a physician? When, in
anywhere in American medicine, isthere
an imaging study that's done that's not
interpreted by the physician who's
responsible in that specialty?

Do cardio echo's get done by
the sonographer? Do mammograms get read
by the mammogram tech? Dr. Dominy is
coming up, then, with anovel event in

American medicine.

BY MR. FOGEL SON:

Q. So, fair to say, regardless of the
signature or not or the purpose of signing
the document or not, that ultimately -- |
mean your opinion isthat she'sresponsible
for theinterpretation of that study?

A. | believethat'sfair. For example,
if she had not signed the page at all, |
would hold her similarly responsible unless
it was represented to her that another
physician had read that ultrasound.

Q. Any other opinions about the July 26,
2012, appointment that we have not discussed
at thispoint? Just that first visit...

PRRRRRRRRE R
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Page 88
preting the ultrasound that day?
A. On August 17th, right.
Q. Any other breaches of the standard
of careon August 17th?
A. | feel that a pregnancy test should
have been done.
Q. What test?
A. | don't care. | don't care whether
they did aurine test or ablood test, but
on some level we know that thisis a patient
who didn't pass tissue. She certainly didn't
pass al of the tissue in the pregnancy.
In fact, it's overwhelmingly likely that
she passed no pregnancy tissue. So, how is
it that appropriate communication with a
patient on August 17th didn't reveal that
what happened to her was not consistent with
her having past an almost 10-week size
fetus?

Q. When you say -- go ahead, sorry.

A. When she comes back in mid-August,
if you're really talking to the patient, you
would have realized this doesn't sound like
a complete miscarriage of an almost 10-week
gestation on July 26th; it doesn't even, by

NNNNNNRERRRRR R R R R
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A. Thefirst visit, you know, no, Sir.
Essentialy, that's the informed consent
stuff and the problem with the gestational
sac instead of the crown rump length because
| hold Dr. Dominy responsible for the
ultrasound. | hold her responsible as well
as the technician on that day.

Q. Got it.

August 17, 2012. That'sthe
second timethat Miss O'Connell comesto
American Medical Associates, correct?

A. Right.
Q. In what ways did Dr. Dominy breach
the standard of care on that day?
MS. MALARKEY: Asidefrom
what he just said or --
MR. FOGELSON: What hejust
said.
MS. MALARKEY: He said about
the ultrasound.
BY MR. FOGEL SON:
Q. I'm asking for one sentence and
then | will come back toit.
Your opinion istherewasa
breach of the standard of carein inter-

NNNNNNRPRPRRERPRRREPRRPRRPE
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history, sound like a complete miscarriage

of a seven and one-half week pregnancy if
you were operating under the erroneous
assumption that the pregnancy was only seven
and one-half weeks on July 26th. So, if she
hasn't actively passed a significant amount

of tissue, you have to be sure that there's

no pregnancy tissue left behind. An ultra-
sound isn't sufficient for that. An

ultrasound tells you that the sac is either
collapsed or has been passed, but it doesn't
tell you that you have passed all of the
placental tissue.

So, the combination of the
ultrasound problem and what must have been
the history, they don't record the history,
so we don't have this for posterity, should
have lead them to this. We have to be sure
that she's completed this miscarriage. A
urine pregnancy test isincredibly simple to
do. To do aurine pregnancy test two weeks
after an abortion is a commonplace thing.
Thelast time | did that was three hours ago,
and you're able to confirm that thereis no
pregnancy tissue left behind in that woman's
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womb with a negative pregnancy test. You
can get the resultsin hoursor aday in a
urine pregnancy test.

have been acceptable, but they had to do
something given what the history must have
been on that day.

person comesin for a follow-up appointment
after afirst trimester medical abortion, is

it alwaysrequired that an ultrasound and
some other test be done, or isthat other

test aurine or blood test, isthat only
required in certain circumstances?

donein al of those circumstances. An
ultrasound is not necessary in all
circumstances. |If the urine pregnancy test
was negative, an ultrasound would be
superfluous --

what you're saying, that just an ultrasound
being done at the follow-up visit, such as

Page 90

Either of those things would

Q. Just backing up. In general, when a

A. | think a pregnancy test should be

Q. Okay.
A. -- or ablood pregnancy test.
Q. So, just to put it another way, is

NNNNNNRPRPRERRRPRERRRE
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placenta, | suppose there are circumstances
where | would think that that, together
with the clinical picture, you would accept
that repeating a pregnancy test wasn't
negative, but you have no evidence that she
ever passed tissue in that ultrasound and
pregnancy test. That's kind of abad
combination.

Q. When you say "there'sno evidence
she ever passed tissue,” what are you basing
that on?

A. Wéll, shedidn't passtissue. She
continued with her pregnancy.

Q. I'm saying what-- isther e something
in therecord that you'rereferring to?

A. There is no documentation that she
testified that she passed tissue.

Q. Isthat ano to my question asfar
aswhat you'rerelying on?

A. | have gotten mixed up with
pertinent positives and negatives now. |
have to hear the question again.

Q. Sure. Fair enough.
| asked you, isthere some-
thing, isthere something in the medical

OCoOoO~NOUITRhWNE

the one hereon August 17th, that's never
sufficient?

pregnancy, correct. With asurgical
termination of pregnancy and documentation
of removal of product, that would be
different.

medical termination of pregnancy, if,
hypothetically, an ultrasound is done when
a patient comes back for follow-up and that
ultrasound isread and issaying thereisno
intrauterine pregnancy, assuming the
correctness of that reading, hypothetically,
not this case, you would, under those
circumstances, still say that the standard

of carerequiresthat another test, urine
test, blood test, be done?

apregnancy test. There are exceptions to
what I'm laying out as a standard.

somebody brought in the product of conception
and you visually inspected them and felt
that it represented an intact fetus sac and

Page 91

A. Wdll, with amedica termination of

Q. So, if, hypothetically, again, a

A. Right, because an ultrasound isn't

| suppose, for example, if

NNNNNNNRPRRRRRRR R
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recordsof thiscase, or in MissO'Connell's
or in the depositions, that you're basing
that conclusion on?

A. It's retrospectively obvious to me
she didn't pass tissue because | know she
continued the pregnancy. | see no
documentation of the reporting of passing
of tissue, so I'm taking the lack of
documentation of that to be significant.
I'm not saying one couldn't
pass tissue and have somebody neglect to
document it but, certainly, thereisno
active documentation to support the passing
of tissuein these records. Thereis
reference to the fact that her bleeding
wasn't heavier than anormal period, that
she didn't have severe cramps.
She's certainly not reporting
to the provider in any way that the provider
chose to document that there had been
passage of tissue.

Q. Any other opinions about what other
testing should have been done to confirm
that the abortion had been successful before
I move on to something else?
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A. | don't see that she did a bimanual
manual exam. She should have had a uterus
the size of a grapefruit by that visit, but
| don't think that that was done either.
I'm not saying that each time you haveto
do abimanual exam. It was my training that
that was the standard.
| always do a bimanual exam
two weeks after amiscarriage, after an
abortion procedure. | don't know if there
is somebody out there that doesn't feel that
that needs to be done if other things are
being done.
The number of waysin which
the continuation of the pregnancy hasn't
been figured out is disturbing. It appears,
also, that the patient is saying sheis
continuing to have symptoms of pregnancy.
Even with that, they don't do a bimanual
exam, a physician-performed ultrasound, a
pregnancy test, any other kind of follow-up
testing. Why is she still having symptoms
of pregnancy?
Q. Can a patient still have symptoms of
pregnancy following a medical abortion and,

NNNNRPRRERERR R R R
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Page 96
deposition would hold at the time of this
visit.

Q. All right. Just so| can make sure
I'vegot it all here, your opinion on that,
for August 17th, what was Dr. Dominy's
responsibility? How did she breach the
standard of carewith regard to the ultra-
sound on August 17th?

A. She has a patient who, | presume,
has not passed tissue who reports pregnancy
symptoms. She doesn't do a bimanual exam,
doesn't look at the ultrasound herself and
she doesn't do a pregnancy test. And, then,
when asked at deposition, she says sheis

not aradiologist and she doesn't have to

read ultrasounds and it's so difficult to

get somebody to leave a urine specimen, that
peeing inacup isjust an extraordinarily
thing to do, essentially, it doesn't hold
together. It'sjust not right. | think we

al know it's not right.

Q. Asfar asyour standard of care
opinionswith regard to the ultrasound, it's
your opinion on August 17th, | takeit,
that Dr. Dominy wasrequired to read that

NNNNNNNEFRPERPRRRPRRPRERRERE
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in fact, not be pregnant?

A. | mean someone who isn't pregnant at
al and has never been pregnant can have
symptoms of pregnancy. Breast tenderness,
nausea are nonspecific symptoms, but when
someone was just pregnant and continues to
have those symptoms it should, at least,
raise a question in the doctor's mind, "What
do | have to think about that's causing
those symptoms?’

Q. Asfar astheultrasound that was
doneon August 17, | takeit our discussion
about Dr. Dominy or a physicians
responsibility for interpreting ultrasound
holdstrue on August 17th? Same discussion,
same opinions, aswith July 26th.

A. It does. | know your client takes
adifferent point of view and | understand
thisis who you're defending, but the doctor
IS the one who is reading the ultrasound
and the doctor on August 17th, had to read
the ultrasound and take responsibility for
it.

So, the same discussion that
we've had in a couple of other parts of this

OCO~NOOUITPAWNPE
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ultrasound for herself?
A.Yes. Thereisno other physician
there. Another physician could have read
the ultrasound. If one of the other doctors,
if another doctor was in the office, the
other doctor could have read the ultrasound
and she could have relied on the reading of
another physician. She can't rely on the
reading of an ultrasound tech, much less
an ill-trained ultrasound tech.
Q. If, hypothetically, the ultrasound
tech that performed the, was involved on
August 17, 2012, was properly trained, would
that change your opinionsin any way, your
standard of careopinion, asto Dr. Dominy
and her responsibility for the ultrasound
in this case?
A. It'sredlly bad to think someone
with a 10- to 12-week fetusisn't pregnant
anymore. The hypothetical is tough because
| can't see how somebody properly trained
could ever make that mistake, but it's Dr.
Dominy's responsibility to read the ultra-
sound no matter what technician is performing
the ultrasound.
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1 Q Okay 1 doesn't show a fetus, in which case it
2 A. | think it'S her reSpOI']SIblhty to 2 doesn't take a picture of where the fetus
3 look at the picture because, in addition to 3 was.
4 documenting that thereis no fetus left in 4 Q Have we, Doctor, at this point wth
5 the ultrasound, she ought to be looking to 5 the caveat that, I think, counsel for
6 seethatitdoesn'tlookIikethereare 6 plaintiff put in earlier, with the caveat
7 products Of Conception, meanlng placental 7 that there nmy be additional opinions as to
8 tiSSUe or Other fragments Of the embryo 8 Dr. Brigham and Kaji depending on future
9 Sﬁl” inside the uterus. She certainly can't 9 di scovery, other than that, have we covered
10 rely on an uItrasound technician fOf an 10 the opinions you intend to express at trial
11 interpretation like that. So, she hasto 11 inthis case?
12 look at the picture. If she decides not to, 12 A | amconfortable that 1 have
13 then Shelstaki ng responSb”Ity for 13 expressed ny opinions about Dr. Dom ny and
14 interpreting the ultrasound without looking 14 the ultrasound technician.
15 at the picture. | disagree with that. 15 Q Gay. Andif you do have mre
16 But, thafs on her She made that baj, 16 opinions, | ask that you let M ss Ml arkey
17 she's gOt to Iiein It She had to read the 17 know that so | can find out what the
18 uItrasound. She had to |OOk at the piCtures 18 opinions are just before the time of trial.
19 and If she didn't |OOk a the piCtureS, 19 A. | understand that instruction.
20 that's aproblem, but she still hasto take 20 Q Gvem one second. | have no other
21 responsibility for having read the 21 questions. Thank you.
22 uItrasound. 22 MS. MALARKEY: Doctor, under
23 Q In therecordsthat yOU have, the 23 the Maryland rules, you have the right
24 record from American Medical Associates, do | 2* to read a copy of the transcript, make
25 you have any picturesfrom the ultrasound? | any changes and sign it. The only
Page 99 Page 101
1  A.l haveaxerox of one or two pictures 1 caveal is that If It's a change of a
2 that are unreadable. | WOU|d imaginein the 2 substantive nature, it has to be done
3 original Chart, there mlght be Somethl ng 3 within thirty days and counsel has the
4 readable. 4 right to ask you questions about the
5 Q DOCtOI’, that was going tO be my neXt 5 substantive changes you nmake. If it's
6 quegion. 6 a typo, that doesn't apply. You can
7 Wlth regard tOthe piCtureor 7 wai ve signature. It's your choice.
8 picturesthat you have seen, areyou ableto | @ THE WTRESS: 1 would Tike to
9 draw any conclusionsfrom those pictures? | © rea¢ v deposition and not waive
10  A.Nothing. No, they aretotally 10 signature.
11 unreadable. They don't show anything. When | ** MB. MALARKEY:  Ckay.
12 | say "they," | think it may only be one. 12 (Deposition concluded, 6 p.m)
13 Hold onasecond. | will double-check that. | *3
14 Q. Sure. 14
15  A.Itlooks, to me, like the July 15
16 ultrasound isjust the one-page report, but 16
17 no picture. And on August 17th, | havethe |’
18 singleimage that I'm sure you have as well 18
19 that's unreadable. It'sjust awhite 19
20 smudge, so it might be that the original of 20
21 the August 17th would give alittle bit more | **
22 information, but thisis not interpretable. 22
23 Of course, the interpretation that day was 23
24 it didn't show afetus. So, either it shows ;‘

afetus, which is hard to imagine, or it
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1 SI GNATURE PAGE 1 CERTI FI CATI ON
2 2
3 3 | hereby certify that the
4 | hereby acknow edge that | 4 testinony and the proceedings in the
5 have read the foregoing transcript, 5 aforegoing natter are contained fully and
6 and the same is a true and correct 6 accurately in the stenographic notes taken
7 transcription of the answers given by 7 by me, and that the copy is a true and
8 me to the questions propounded, except 8 correct transcript of the sane.
9 for the changes, if any, noted on the 9
10 errata sheet. 10
11 11
12 12 M CKEY DI NTER
13 Regi stered Professional Reporter
14 13 Certified Court Reporter 30XI 000119
15 S| GNATURE: 14
16 15 The foregoing certification does not apply
DATE: 16 to any reproduction of the same by any
17 17 means unl ess under the direct control
18 18 and/ or supervision of the certifying court
19 19 reporter.
20 20
21 21
22 22
23 23
24 24
25 25
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