UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

PLANNED PARENTHOOD OF NORTHERN
NEW ENGLAND, CONCORD FEMINIST
HEALTH CENTER, FEMINIST HEALTH
CENTER OF PORTSMOUTH, and

WAYNE GOLDNER, M.,

Plaimntifts,
No. C-03-491-JD

V.

KELLY AYOTTE, Atlorney General of
New Hammpshire, in her official capacity,

Defendant.

SUPPLEMENTAL COMPLAINT

PRELIMINARY STATEMENT

l. This action seeks injunctive and declaratory relief, pursuant (0 42 US.C. §
1983, against enforcement of the new New Hampshire law that prevents a minor from
obtaining an abortion unless a parent has been notified at least forfy-eight hours in
advance of the abortion. RSA 132:24-:28 {the Act). A copy of the Actis attached hereto
as Exhibit A.

2. Contrary to thirty vears of Supreme Court precedent, the Act contains no
exceplion to its notice and delay requircments for circumstances in which delay will
threaten the health of the young woman. Without such an cxception, doctors will be

forced to delay abortions for critically ill minors, putting them at risk for serious medical
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problems including infertility, loss of vision, and impaired liver and kidney function. For
this reason alone, the Act is unconstitutional.

3. [n violation of constitutional commands, the Act also endangers young
women by preventing physicians from performing cven emergency life-saving abortions
untess the physician can certify that the minor will die within the time 1t takes to comply
with the Act’s notice requirements, and the abortion is the only procedure that will
prevent death. Because physicians are not always able in life-threatening sifuations to
make such a certification, the Act threatens the well-being of minors even in these
circumstances. Moreover, the Act violates the due process rights of abortion providers
and chills the provision of emergency abortions by failing to make clear that physicians
may rely on their good [aith medical judgment in determining which abortions are
necessary to prevent imminent death.

4. The Act alse endangers and violates the rights of those minors who cannot
safely notify a parent of their pregnancy and need for an abortion. The Censtitution
guarantees these young women the right to seek a confidential judicial waiver of the
Act’s notice requirements. But the Act fails to include specific provisions that are
necessary to ensure the confidentiality of young women who need such a waiver.

5. The procedures and forms approved by the New Hampshire Supreme
Court do not adequately filf the gap left by the Act and create additional problems. For
example, neither the Act nor the Court Procedure Bulletin contain procedures for
protecting the confidentiality of documents relating to a waiver petition at the trial level.
Nor is there anything to alert court employees to the fact that parents are not permiticd

access to documents or information relating to a waiver proceeding. Indeed, the Court



Procedure Bulletin and the Petition Form specifically contemplate that in some instances
a court employec will call or mail documents to the minors - actions that are likely to
breach the minor’s confidentiality and lead to the very harnms of parental notification that
the minor sought to avoid by sceking a waiver. Nor is there any procedure to protect the
minor’s identity from disclosure through, for examptle, the court’s docket, calendar call,
or other case postings.

0. In addition, as implemented by the New Hampshire Supreme Court, the
parental notification law contravenes both constitutional and statutory mandates by
forcing minors to seck a judicial waiver on the ground either that they are mature and
able to give informed consent or that an abortion without notification of a parent would
be in their best interests, but not on both grounds.

JURISDICTION AND VENUE

7. This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331
and 1343.

8. Declaratory relief is authorized by 28 U.S5.C. §§ 2201 and 2202.

9. Venue is proper in this District pursuant to 28 U.S5.C. § 1391(b) because
defendant and plaintiffs are located in the District of New Hampshire,

PARTIES

Plaintiffs

10. Planned Parenthood of Northern New England (PPNNE) is a Vermont
not-for-profit charitable organization registered to do business in New Hampshire with
headquarters in Williston, Vermont. PPNNE operates health centers in New Hampshire,

Maine and Vermont, with seven centers in New Hampshirc. PPNNE offers its patients a
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{ull range of reproductive health services, including family planning counseling and
medical services; testing and treatment of sexually transmitled infections; HIV/AIDS
testing and counseling; breast and cervical cancer screening; pregnancy testing and
options counseling; education and community outreach; abortions; and prenatal care. In
New Hampshire, PPNNE offers abortions at its West Lebanon and Manchester centers.
Among PPNNE’s patients are unemancipated women under the age of etghteen who need
abortions. PPNNE sues on its own behalf and on behalf ol'its minor patients.

11.  Concord Feminist Health Center (CFHC) 1s a New Hampshire-based not-
for-profit charitable organization that operates a reproductive health care center in
Concord. CFHC provides a full range of reproductive health care services, including
family planning counseling and medical services; testing and treatment of sexually
transmitted infections; HIV/AIDS testing and counseling; prevention and screening for
breast and gynecological cancer; health education and community outreach; pregnancy
testing and options counseling; and abortions. Among CFHC patients arc unemancipaled
women under the age of eighteen who need abortions. CFHC sues on its own behalf and
on behalf of its minor patients.

12. Feminist Health Center of Portsmouth (FHCP) is a New Hampshire-based
not-for-profit charitable organization that operates a reproductive health care center in
Greenland. FHCP offers full well-woman gynecological care, including family planning
counseling and medical services; testing and treatment for sexually transmitted
infections; counseling and anonymous testing for HIV/AIDS [or women and mern;
prevention and screening for breast and gynecological cancers; health education and

community outreach; pregnancy testing and options counseling; and abortions. FHCP’s



patients mclude uncimancipated women under the age of eighteen who need abortions,
FHCP sues on its own behalf and on behalf of its minor patients.

13. Dr. Wayne Goldner is an obstetrician and gynecologist in private practice
in Manchester. Dr. Goldner provides a full range of services, including pregnancy testing
and options counseling; prenatal care; delivery of newbormns; prevention and screening of
gynecological and breast cancers; evaluation and treatment for infertility; care for
symptoms of menopause; screening and treatment for sexually transmitted infections;
counseling and testing for HIV/AIDS; and abortions. Among his patients arc
unemancipated women under the age of eighteen who need abortions. Dr. Goldner sues
on his own behalf and on behalf of his minor patients.

Defendant

14.  Kelly Ayotte is the Atiorney General of New Hampshire. She is charged
by law with supervision of all county attorneys and other prosecutors and enforcement of
the criminal laws of New Hampshire, including the Act. Atlorney General Ayotie is sued
in her official capacity, as are her agents and successors in office.

STATUTORY FRAMEWORK

15. The Act defines “abortion” as the “use or prescription of any nstrument,
medicine, drug, or any other substance or device infentionally fo terminate the pregnancy
of a female known to be pregnant with an intention other than to increase the probability
of a live birth, to preserve the life or health of the child after live birth, or to remove an
ectopic pregnancy or the products from a spontaneous miscarriage.” RSA 132:24, L

16. The Act prohibits performance of an abortion upon an uncmancipated

minor unless the physician or his or her agent provides at least forty-eight hours advance



notice of the abortion to one of the mmor’s parents. Id. 132:25, I The forty-cight hour
notice period begins to run from the time of delivery ol the notice. Notice may be
delivered in person to the parent’s residence or by certified mail. Tf sent by certified mail,
the notice is deemed delivered at noon on the next day on which regular mail delivery
takes place subsequent to mailing. Id. 132:25, 11 & ITI.  These requirements may be
dispensed with if the parent certifics in writing that he or she has been notified. Id,
132:26, 1(b).

17. In lieu of parental notification, a minor may petition a court of competent
jurisdiction for a waiver of the notice requirement. The statute requires a court to grant
the waiver if it finds that the minor is mature and capable of giving nformed consent to
the abortion. [f the court determines that the pregnant minor is not mature, or if the
pregnant minor does not claim to be mature, the court must grant the waiver if it
determines that the performance of an abortion without parental notification is in the
minor’s best interests. 1d. 132:26, 11

18. The New Hampshire Supreme Court approved procedures and forms to
implement the judicial waiver process. These procedures and forms are attached as
Exhibit B.

19.  Contrary to both constitutional requirements and the Act, see Belloti v.
Baird, 443 U.S. 622 (1979); RSA 132:26, 11, the form the Supreme Court approved for
minors to petition for a judicial waiver requires a minor to clect between maturity and
best interests as a grounds for seeking a waiver. See Exhibit B, Petition for Waiver of

Parental Notice for Abortion Requested by a Minor (RSA 132:26), at 1.



20.  The Act slates that the judicial waiver process “shall be confidential” and
that a “confidential appeal shall be available” but no specific procedures are set forth in
the statute to effectuale this right of confidentiality. RSA 132:26, Ti(b), {¢).

21, The Court Procedure Bulletin approved by the New Hampshire Supreme
Court does not remedy this problem. The Bulletin does state that judicial waiver “cases
arc confidential, hearings will be closed.” Exhibit B, Court Procedure Bulletin, at [. The
Bulletin also states that if a minor’s petition is denied, she “may file an expedited
confidential appeal o the New Hampshire Supreme Court,” id. at 2, and that “Ja]li
documents and proceedings related to an appeal of a trial court decision on a petition for
waiver of parental notification shall be confidential,” id. at 3 (emphasis added). There is
no parallel statement regarding the confidentiality of documents in the triai court. The
Court Procedure Bulletin also advises court employees to call minors in some instances
to advise them of information about their case. Sec id, at 2; see also Exhibit B, Petition
for Waiver of Parental Notice for Abortion Requested by a Minor (RSA 132:26), at |
(form petition requiring minor to provide her mailing address and telephone number).
The Form Petition also requires the minor to provide her name, see also id., yet the
Bulletin makes no provision for pseudonymous filings or for otherwise protecting the
minor’s identity from disclosure, for example, through listing the caption of the case
(which contains the minor’s name) on the court’s dockel, calendar call or other case
postings.

22, The Act states that the court must rule on the minor’s petition within seven

calendar days from the time the petition is filed. RSA 132:26, Ii(b). An appeliate court



must rule on a minor’s appeal within seven calendar days of the docketing of the appeal.
Id. 132:26, TI{c).

23 The sole exception io notification or judicial waiver 1s when the attending
physician “certifies” in the pregnant minor’s medical record that the abortion “is
necessary to prevent the minor’s death and there is insufficient time to provide the
required notice.” [d. 132:26, I{a). There is no exception for medical emergencies that
will not result in unminent death.

24, Violation of the Act is a misdemeanor and grounds for a civil action by a
person wrongfully denied notification. A provider may avoid criminal or civil liability by
“cstablish[ing] by written evidence” that he or she “relied on ¢cvidence sufficient to
convince a careful and prudent person that the representations of the pregnant minor
regarding information necessary (o comply with the seclion are bona fide and true.” Id.
132:27.

FACTUAL ALLEGATIONS

25. Abortion is among the safest surgical procedures that doctors perform.
Boih in terms of mortality (death) and morbidity (serious complications), abortion is safer
than carrying a pregnancy to term. Although abortion remains safe throughout
pregnancy, the risks associated with the procedure increase as the pregnancy progresses.

26.  Most minors involve a parenl in their decision to have an abortion. The
younger the minor is, the more likely she is to do so. Most minors who do notinvolve a
parent involve a trusted adult such as a relative or school nurse.

27.  Confidentiality is of the greatest concern to all women secking abortion

services, but particularly to minors. Among the urgent reasons a minor may fear



revealing her pregnancy and planned abortion to a parent are fear of parental retaliation,
including physical abuse, being made to leave home, and being forced to carry a
pregnancy to term against her will.

28.  The judicial waiver process fails to protect minors’ confidentiahty. For
example, neither the Act nor the Court Procedure Bulletin contain procedures for
protecting the confidentiality of documents relating to a waiver petition at the trial level.
Nor is there anything to alert court employees to the fact that, contrary to other cases
designated as confidential under New Hampshire law, parents should not be given access
to records or information concerning their daughter’s judicial waiver petitions. In fact,
the Court Procedure Bulletin and Petition Form specifically contemplate that court
employees will call (and perhaps mail documents to) the minor. Sge Exhibit B, Court
Procedure Bulletin, at 2; Exhibit B, Petition for Waiver of Parental Notice for Abortion
Requested by a Minor (RSA 132:26), at 1. Nor is therc any provision that allows a minor
to file under a pseudonym or otherwise to protect the minor’s identity from disclosure,
for example, through listing the caption of the case (which contains the mimor’s name) on
the court’s docket, calendar call or other case postings. Without adequate guarantees of
confidentiality, minors will be deterred from secking judicial waivers they need.
Moreover, the lack of appropriate safeguards is likely to breach minors” confidentiality
and lead to the very harms minors seck to avoid by using the judicial waiver.

29.  The Act fails to allow a physician to provide a prompt abortion to a minor
whose health would be endangered by the delay necessary to comply with the Act.

30.  There are a number of urgent medical situations that require a prompt

abortion to be provided to protect the health of the woman. Among these situations are



premature rupture of the membranes thal enclose the pregnancy; preeclampsia; and
significant bleeding from the uterus in carly pregnancy. Often, in (hese situations,
delaying the procedure in order to comply with the parental notification requirements of
the statute or for the minor to obtain a court waiver, would pose dangers to the minor’s
health, including the dangers of infertility, vision loss, chronic pain, or kidney or liver
damage. Yet, the physician will not always be able (o certify that performing the
procedure without the delay required by the Act would be neccssary to prevent the
minor’s death.

31. By failing to allow immediate abortions in circumstances where the
minor’s health, but not her life, is threatened by the delay necessary to comply with the
Act, the Act endangers the health of minors.

32.  The Act’s requirement that even to protect a minor’s life the physician
“cerlif[y]” that “the abortion is necessary to prevent the minor’s death and there is
insufficient time to provide the required notice,” endangers even those minors in necd of
life-saving abortions. Because a physician cannot accurately predict when a minor’s
condition has progressed to the point where she will die within the fime it takes to comply
with the Act’s requircments, physicians will not be able to rely on this exception.

33, The requirement that the abortion be the only procedure that will prevent
death during the period necessary to comply with the Act will require physicians (o use
procedures to stave off death that could cause long term impairment of the minor’s
health,

34 The Act’s exception for abortions necessary to prevent a minor’s

imminent death does not make it clear that a physician may exercise his or her best
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medical judgment in making the certification required by the Act. The prospect of
prosecutors, judges and juries disagreeing with physicians’ judgment and convicting
them for acting on their good faith medical judgment will chill the provision of
emergency aborlion services.

35, 'the Act states that a provider may avoid criminal or civil liability by
“establish[ing] by written evidence” that he or she “relied on evidence sufficient to
convince a careful and prudent person that the representations of the pregnant minor
regarding information necessary to comply with the section are bona fide and true.” RSA
132:27. This provision places an unduly high burden of proof on providers seeking to
defend themselves against civil or eriminal lability. RSA 132:27 further conflicts with
standards of culpability set out in RSA 626:2. This conflict renders the Act void for

vagueness.

CLAIMS FOR RELIEF

FIRST CAUSE OF ACTION

36.  The Act deprives plaintiffs’ patients of their right to privacy as protected
by the Fourtcenth Amendment to the United States Constitution by (a) failing to allow
prompt abortions necessary to protect the minor’s health; (b) failing to provide an
adequate emergency exception to protect their lives; (c) failing to allow minors to seek a
judicial waiver on both maturity and best interest grounds; (d) failing to provide
confidential judicial waiver procedure; and (e) chilling the provision of abortion services

by failing to give clear notice of what conduct 1s prohibited by the Act’s terms and
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placing an unduly high burden of proof on providers seeking to defend themselves

against civil and criminal Hability.

SECOND CAUSE OF ACTION

37.  The Act deprives plaintiffs of due process of law as protected by the
Fourteenth Amendment to the United States Constitution by (a) subjecting plaintiffs to
criminal prosccution and civil liability (or providing abortions to prevent the minor’s
death without clearly providing that they may rely on their good faith medical judgment
in certifying that such abortions are necessary to prevent the minor’s imminent death; (b)
containing vague and/or conflicting terms that fail to give plaintiffs adequate notice of
what conduct the law prohibits; and (¢) placing an unduly high burden of proof on
providers seeking to defend themselves against civil and criminal Liability.

WHEREFORE, Plaintiffs request that the Court:

1. Tssue a declaratory judgment that the Act violates the rights of plaintiffs
and their patients as protected by the Fourteenth Amendment to the United States
Constitution and is therefore void and of no effect;

2. Issue preliminary and permanent relief, without bond, restraining
enforcement, operation and execution of the Act by enjoining defendant, her agents
employees, appointees or successors from enforcing, threatening to enforce or otherwise
applying the provisions of the Act;

3. Grant plaintiffs attorneys’ fees, costs and expenses pursuant to 42 U.S.C. §

1988; and
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4.

June 9, 2006

Grant such further relief as this Court deems just and proper.

Respectfully submitted,

/s/ Martin P. Honigberg
Martin P. Honigberg

Bar No. 10998

Sulloway & Hollis, PLLC
9 Capitol Street

PO Box 1256

Concord, NH 03302-1256
(603) 224-2341

Dara Klassel

Planned Parenthood Federation
of America, Inc.

434 W, 33rd Street

WNew York, NY 10001

(212) 261-4707

Counsel for Plaintiff, Planned Parenthood of
Northern New England

/s/ Martin P. Honigberg

Jenmifer Dalven

Corinne Schiflf

Charu A, Chandrasekhar {(pro hac vice
admisston pending)

American Civil Liberties Union Foundation

Reproductive Freedom Project

125 Broad Street

17" Floor

New York, NY 10004

(212) 549-2633

Lawrence A. Vogelman

Bar No. 10280

Legal Director

New Hampshire Civil Liberties Union

Nixon, Raiche, Manning, Vogelman &
Leach

77 Central Street

Manchester, NH 03101

{603) 669-7070
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Counsel for Plaintiffs, Concord Feminist
[tealth Center, Feminist Health Center of
Portsmouth, and Wayne Goldner, M.D.
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CHAPTER 173
HEB 763-FN - FINAL VERSION
2Bmar03... 0703h
08/22/03 1769s
06/22/03 171588
05/22/03 1780g
Hundad... 2015eba

03-034¢
01/09
STATE OF NEW HAMPSHIRE
i{n the Year of Our Lord Two Thousand Three
ANACT requiring parental notification  before aborticns ma;s; be  performed on

unemancipated minors.

Be 1t Enacred by the Senare and House of Represeniatives In General Court conpvensd:

173:1 Legislative Purpose and Findings.

I. M isthe intent of the legislaturs in enaciing this parental notification provision to further
tne important and compelling state interests of protecting miners against their own immaturity,
fostering the family structure and preserving it as a viable social unit, and protecting the rights of
parents to rear children who are members of their househeld.

I1. The legislature finds as fact that:

(a) Immature minors often lack the ability to make fully informed choices that take
account of both immediate and long-range consequences.

{(b) The medical, emotional, and psychological consequences of abortion are serious and
can be lasting, particularly when the patient is immature.

{e) The capacity to become pregnant and the capacity for mature judgment concerning
the wisdom of abortion are not necessarily related.

(d) Parents ordinarily possess information essential to a physician’s exercise of best
meadical judgment concerning the child.

(e) Parents who are aware that their minor daughter has had an abortion may better
ensure that she receives adequate medical aftention after the abortion.

HI. The legislature further finds that parental consultation is usually desirable and in the
hest interest of the minor.

173:2 New Subdivision; Parental Notification Prior to Abortion. Amend RSA 132 by inserting
after section 23 the following new subdivision!
Parental Notification Prior to Abortion
132:24 Definitions. In this subdivision:

I. “Abortion” means the use or prescription of any instrument, medicine, drug, or any other

substance or device intentionally to terminate the pregnancy of a female known to be pregnant with

an intention other than to increase the probability of a live biren, wo preserve the life or health of the
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CHAPTER 173
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child after Live birth, or to remove an ectopic pregnancy or the products from a spontanecus

miscarriage.
1. “Commissioner” means the commissioner of the department of health and human

services.

I, “Department” means the department of health and human services.

IV, “Emancipated minor” means any minor female who 13 or has bsen married or has hy
court order otherwise been freed from the care, custody, and control of her parents.

V. “Guardian” means the guardian or congervator appointed under RSA 484-A, for pregnant

females.

VI “Minor” means any person under the age of 18 years.

VII. “Parent” means one parent of the pregnant girl if one is living or the guardian or
conservator if the pregnant girl has ona.

132125 Notification Reguired.

. No abortion shall be performed upon an unemancipated minor or upon a female for whom
a guardian or conservator has been appownted pursuant to RSA 464-A because of a finding of
incompstency, until at least 48 hours after written notice of the pending abortion hag been delivered
int the manner specifiec. in paragraphs I and 111,

I1. The written notice shall be addressed to the parent at the usual place of abode of the
parent and delivered personally to the parent by the physician or an agent.

III. In liew of the delivery required by paragraph II, notice shall be made by certified mail
addressed to the parent at the usual place of abode of the parent with return receipt requested and
with restricted delivery to the addressee, which means the postal employee shall only deliver the
mail to the authorized addressee. Time of delivery shall be deemed to cccur at 12 o'clock noon on the
next day on which regular mail delivery takes place, subsequent to mailing.

132:26 Waiver of Notice,
1. No notice shall be required under REA 132:25 iff
(a) The attending abortion provider certifies in the pregnant minor's medical record that
the abortion is necessary to prevent the minor's death and there is insufficient time to provide the
required notice: or
(b) The p-erson or persons who are entitled to notice certify in writing that they have
been notifiad.

II. If such a pregnant minor elects not to allow the notification of her parent or guardian or
conservator, any judge of a court of competent jurisdiction shall, upon petition, or motion, and after
an appropriate hearing, authorize an abortion provider to perform the abortion if said judge
aetermines that the pregnant minor is mature and capable of giving informed consent to the

proposed abortion. If said judge determines that the pregnant minor is not mature, or if the
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pregnant minor does not claim to be mature, the judge shall determine whether the performance of
an abortion upon ber without netification of her parent, guardian, or conservator would be in her
best interests and shall authorize an abortion pmvide;r to perform the abortion without such
notification if said judge concludes that the pregnant minor's best interests would he served thereby.

(a) Such a pregnairi; minor may participate in proceedings in the court on her own
behalf, and the court may appoint 2 guardian ad litem for her. The court shall, however, advise her
that she has a right to cowrt-appointed counsel, and shall, upon her request, provide her with such

counzel,
{b) Proceedings in the court under this section shall be confidential and shall be given

" such precedence over other pending matters so that the court may reach a decision promptly and

without delay so as to serve the best interest of the pregnant minor. In no case shall the court fail to
rule within 7 calendar days from the time the petition is fled. A judge of the court who conducts
proceedings under this section shall make in writing specific factual findings and legal conclusions
supporting the decision and shall order a record of 'tbg gvidence to be maintained including the
judge’s own findings and conclusions. ‘
{c) 'A.n expedited confidential appeal shall be available to any such pregnant minor for
whom the court denies an order authorizing an abortion without notification. The court shall make a
ruling within 7 calendar days from the time of the docketing of the appeal. An order authorizing an
abortion without notification shall not be subject to appeal. No filing fees shall be required of any
such pregnant minor at eith:r the trial or the appellate level. Access to the trial court for the
purposes of such a petition or motion, and access to the appellate courts for purposes of making an
appeal from denial of the same, shall be afforded such a pregnant mino% 24 hours a day, 7 days a
week,
13227  Penalty. Performance of an abortion in violation of this subdivision shall be a
misdemeanor and shall be grounds for a civil action by a person wrongfully denied notification., A
person shall not be held liable under this section if the person establishes by written evidence that

the person relied upon evidence sufficient to convince a careful and prudent person that the

representations of the pregnant minor regarding information necessary to comply with this section

are bone fide and true, or if the person has attempted with reasonable diligence to deliver notice, but

has been unable to do so.

132128 Severability. If any provision of this subdivision or the application thereof to any person
ar circumstance is held invalid, such mvalidity shall not affect the provisions gr applications of this
subdivision which can be given sffect without the invalid provisions or applications, and to this end,
the provisions of this subdivision are severable.

173:3 Effective Date, This act shall take effect December 31, 2003,
(Approved: June 13, 2003}

(Effective Date: December 31, 2003)
e
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Donald . Guodnow, Esq.
Dircetor

TO:

FROM:

DATH:

RE:

Uhe ,

tate of Nefo Hampshive
ADMINISTRATIVE OFFICE OF THE COURTS

Two Nable Drive
Coneard, WH 03301
(603} 371-252]
Fax: (603) 2713977
oMzl soc@eovrtn.siate, nh.us
TTY/TI3D Relay: (80C) 735-2064

MEMORANTM

Featlierine Hama

Donald D C%oodnow; Fagq.
Direcior N D @:‘a
Novcember 18, 2005

Parental Notification Procedurcs and Forms

Eileen Fox asked that I provide you with copies of the procedures and forms that

were developed by the Judicial Branch to implement RSA 132:26, the Parental
Notification Prior to Abortion Law.

I'enclose copies of the following documents:

1. Information for Minors;

2. Court Procedurs Bulletin;

3. Petition for Waiver of Parental Notice for Abortion;
4, Order on Petition for Waiver:

5. Guidelines for Judges;

4, Certificate of Lower Court Decision;

7. Draft Letter to the New Hampshive Medical Society.

These forms were developed by repregentatives of the threo established trial

courts. The Administrative Council recommeanded these inaterials and the Supreme
Court approved them,

Please let me koow if ] can provide you with additional materials or information

in conmection, with Judiclal Branch cofforts to prepare for implementation of the Parental
Notification Legislation,
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ke State of Neto Hampshire

JUDICIAL BRANCH

INFORMATION FOR MINORS
REQUEST FOR A WAIVER OF PARENTAL NOTIFICATION
TO HAVE AN ABORTION PERFORMED

Alaw has been passed requiring & doctor to notify at least one of your parents or a
guardian before performing an abortion if you are under the age of eighteen years. You
may believe that neither of your parents nor a guardian should be notifisd before an
abortion is performed because (a) you believe you are mature and capable of giving
your censent to an abortion, or (b} yvou believe it would not be in your best interests to
notify one of your parents or a guardian prior to an abortion, In either situation, you
have the right to ask a judge to lel a doctor perform an abortion without notifying
anyong. You also have the right to have a lawyer help you in court, free of charge. Al
court forms related to this request and the hearing will be confidential,

Court form needed

If your want to ask a judge o allow you to have an abaortion without telling one of vour
parents of @ guardian, yvou will need to fill out a form called a petition. You can get this
form fiom any court or from the internet at www.couris.state, nhus. Follow the link to
either the Superior Cour, District Court, Probate Court, or Family Division Pilot Project
home pages. Then follow the link on the left side to "Forms”. The name of the form is
‘Petition for Waliver of Parental Notice for Abortion Requested by a Minor” and the form
number is AQC-340-2348.

You should fill in all the blanks on the petition as well as you are able. The more
information you can provide to the judge abouf your circumstances, the better, This
form and any court hearing will be confidential. You will have to prove to the judge, in
your own words, (a) that you are mature or old enough to give your informed consent to
have an abortion performed without notifying your parents or a guardian or (b) that i
wolild be in your best interests to have an abortion without natifying either of your
parents or a guardian, You will also need to show the judge some kind of identification,
such as a school identification card, a driver's license, a report card from schoal, or &
paycheck stub if you are working.

Whera and when o file form

The statute says you can file your petition in "a court of competent jurisdiction.” You or
your lawyer must declde in which court you will file your petition. 1f you are not sure
what courts you may consider filing in, you may consult the judicial branch web site,
www.courts.state nh.us and click on “Find Your Court.” You may find it helpful to go to
the hoftom of that page and use the alphabetical list of towns that shows the courts that
serve each town in New Hampshire.

FEA 422:28 Information Sheet (1243 1nfi
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It is bast if you or your lawyer bring your petifion to the trial court you have chozen
betwaen 8:30 AM and 4:00 PM on a regufar court business day and ask that a hearing
date be set for your case,

You may file your petition by FAX after 4:00 PM and before 8:30 AM on regular court
business days or or & weekend or holiday at 271-8485. 1 you file your petition by FAX,
you must deliver a signed paper copy of your petition to the court you have chosen on
the next regular court business day. If you file vour petition by FAX, you must also call
your cout on the next regular court business day to ask for your hearing date and to
ask that a lawyer be appointed to help you, if you want a lawyer and do not already one.
You will find the telephone numbers for all New Hampshire courts on the judicial branch
web site at www.courts, statenh.us; click on "Find Your Court.”

Your right {o have a lawver

As mentioned earlir, if you do not vet have a lawyer, you may ask the court fo appoint
a lawyer to represent you. You do not have o pay for the lawyer. You can talk to your
lawyer and he or she will represent you in this process. In addition, the court may
appoint a Guardian ad Litem. If appolnted, this person will represent your best interests
to the court, not necessarily what you want,

Court hearing

The court will schedule a hearing on your petition very soon after you file it. You must
attend that hearing. The only people who will be present during your hearing will be
you, a judge, your lawyer, a court security officer, a person who will record your hearing,
and if appointed, a Guardian ad Litem. You may also bring your doctor, nurse, family
planning counselor, or anyone else you want at the hearing. The judgs will decide
whether any one you bring can come intg the courtroom during the hearing.

After reading what you have written on the form, the judge will ask you questions. The
judge will be trying to determine if (a) you are mature or old enough to give your consent
to an abortion without telling either of your parents or a guardian or (b) it is In your best
interests to have an abortion performed without telling either of your parents or a
guardian. After your hearing, the judge will write an order that will fell you what the
judge has decided and you will be given a copy of that order.

If the judge decides that you may have the abartion without telling one of your parents
or a legal guardian, you do not have to nolify your parents or guardian, You will be
given two copias of a “Cerlificate of Lower Court Decision to Allow Abortion Provider to
Perform an Abortion without Natifying a Minor's Parents or Guardian.” One copy will
have & court seal and should be given to your medical provider,

if the judge decides you cannot have an abortion without telling one of your parentsg or a
legal guardian, you have the right to appeal to the New Hampshire Supreme Court,
Your lawyer will also help you with this process.

FEA 132426 Information Shect (1200 2afl
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Appeal t N Suprems Court

If you decide to appeal the judge's denision that yvou cannot have an abortion withogt
notifying a parent or legal guardian, you rmust file @ Notice of Appeal with the New
Hampshire Supreme Counrt within 30 days of the trial court cler’s notice of decision.
You must send a copy of the Notice of Appeal to the cletk of the irial court,

You may deliver your Notice of Appeal to the Supreme Court during regular business
hiours or mail it to the New Hampshire Suprame Court, 1 Noble Drive, Concord, New
Hampshire 03301, The telephone number of the clark's office is (603} 271-2648,

If you decide to file vaur appeal during non-business hours, you may send it by FAX to
the Supreme Court clerl(s office. The Supreme Court's FAX number is (603) 271-8900.
If you send your appeal by FAX, you must also call the clerk of the Supreme Court gt 1-
B77-877-9014 to advise the clerk that an appeal has been filed by FAX, You should
also contact the Supreme Court clerk’s office on the next business day to confirm that it
has received your appeal, If you send your notice of appeal to the Supreme Court by
FAX, you must deliver or mail the original notice of appeal form to the Supreme Court
by the next business day. You may file a memorandum of law and an appenclix of
relevant documents with your notice of appeal or within two days of filing the appeal.
For more information review Supreme Court Rule 7-8,

The Suprems Courl will review your notice of appeal, the recording of the trial court
orocesdings, and the judge’ written decision. it will issue a ruling on the appeal within 7
days of docketing. All decuments and proceedings related to the appeal will be
confidential.

RSA 1R4I6 Information Sheat 11203} AnA
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fate of Neto Hampshire

COURT PROCEDURE BULLETIN

RELATIVE TO: Petition for Waiver of Parental Notice for Abortion
Requested by a Minor Pursuant to RSA 132:26

1. Petitioner will obtain the "Petition for Waiver of Parental Notice for Abortion
Requested by a Minor" form from a court, her health care provider, or the
internet.

2. The statute allows a minor to file @ petition In "a court of competent jurisdiction,”
without defining that term. The petitioner, or her lawyver, must choose which
court to file in.

The Information for Minors instructs people to deliver a petition to a trial court and
ask for a hearing date. In the alternative, because the statue requires that the
courts provide access 24 hours per day, 7 days per week for these matters, a
person may FAX a petition to the Domestic Violence Protective Order Registry
(CVPOR) FAX line (271-8485) after regular court hours, on weekends, or on
holidays. The DYPOR data entry person {Peg Paveglio or Pam Livingston) will
forward the petition to the court designated by the petitioner as soon as she
comes into work on the next regular court business day, The Information for
Minaors also instructs the petitioner to deliver to the trial court a paper copy of 4
FAXED petition on the next regular court business day.

3. Thereis no filing fee for this petition.

4. These cases are confidential; heariigs will be closed. Cases shall be docketed
in the supsrier court in the Equity Division with a filing type code of "WPN;" in the
district courts in the Juvenile Division with & case type code of "WPN;" in the
probate courts in the Confidential Division with a case type code of "WPN:" and
in the family division pilot project in the Juvenile Division with a case type code of
"WPN."

5. The court must schedule a hearing on a dafe that will allow the judge to rule
within 7 calendar days from the date the petition was filed. Note that a FAXED
patition is considerad filed when the FAX is received af the DVPOR,; the trial
court may have a very short time in which to held a hearing and issue an order.

8.  Ifthe petitionar has indicated that she wants a lawver, assign 2 lawyer {a the
case. The court may also asgign a Guardian ad Litem for the petitioner,
4, Select an attorney from the list of atforneys available o represent
minors in cases under this statute,

REATI2AE Court Procedure (12403} 1o
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b. Aftorney rates will be $60/hour with a $1,000 maximurm,
6. Bills should be submitted to the judge for raview and approval and
sent to the AQC for payrment.

7. Enter the hearing information on the bottom of the petition, anter the docket
number on the top, and give a copy (o the petitioner while she is at the court to
file the petition. [f necessary, call the petitioner to advise her of the time, place
and lawyer assigned if she has indicated that she wants a lawyer. Copies of the
petition must also be given to the atiorney and the Guardian ad Litem, if either
has heen appointed.

8. Pelitioner should provide some sort of identification at the hearing.

9. The pefitioner may be accompanied by a doctor, nurse, or family planning
counselor. The court will determine whether these people will be allowed to
attend the court hearing.

10.  All hearings conducted in these matters shall be recorded on gudiotape or on
digital compact disc to ensure the lower court is able to immediately deliver a
copy of the recording to the Supreme Court, In the svent a minor appeals an
order denying her petition.

11, The court must rule on the petition within 7 calendar days from the time the
petition was filed. Again, note that a FAXED petition is considered filed when the
FAX is received at the DVPOR; the trial court may have a very short time in
which to hear the petition and issue an order. The judge must make written
spacific factual findings and legal conclusions supporling the decisfon. The
- Order on Petition for Waiver of Parantal Notice for Abortion Requested by a
Minar should be used for this order.

If the judge grants the minor's petition, a staff member shall prepare a "Certificate
of Lower Court Decigion to Allow Abortion Provider to Perform an Abortion
Without Notifying a Minor's Parents or Guardian.” [t is a template form found in
your WORD directories under FILE-NEW in the following template directories:
superior coutt "Civil and Equity;” district court "Civil" probate court "Probate
General) and family division pilot project "Juvenile,"

Give the miner a copy of the Certificate and the original Cerlificate which must
bear an original signature and an original court seal; keap a copy of the
Ceriificate for the court file. The minor will give the original Certificate (0 her
health care provider to evidence the court's authorization to perform an abortion
and 1o satisfy R8A 132:27.

12.  Ifthe judge denies the minor's petition, staff must give the minor a copy of the
ordar. The petitioner may file an expedited confidential appeal to the New
Hampshire Supreme Court.

An order authorizing an abortion without notification is not subject to appeal.

REA 132:26 Court Proceduse 124034 Infs
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Suprems Court Appeal Procednre

13, Apetitioner seeking 1o file an appeal must fle 2 notice of appeal farm with the
Supreme Courl. The petitioner must send a copy of the notice of appeal to the
clerk af the frial court.

if the notice of appeal is filed during business hours, it must be deliverad or
mailed to the clerk’s office. When a notice of appeal is delivered or mailad to the
Supreme Court, the date of receipt shall be considered the docketing date for
purposes of REA 132:26, H(e).

A petitioner may file the notice of appeal during non-business hours by sending
the notice of appeal form 1o the clerk of the Suprame Court by FAX (271-8800),
which will provide 24 hours a day, 7 days a week access t© the courts. If the
notice of appeal is sent 1o the FAX number, the petitioner must also contact the
clerk of court by telephone (1-877-877-9014) {0 advise the clerk of the FAX
transmission. When a notice of appeal is sent by FAX, the date that the
documents is received in the tlerk's office shall be considered the docketing date
for purposes of RBA 132:286, li(c).

14.  There is no filing fee for such an appeal, |

15, Upon receipt of the copy of the Notice of Appaal, the clerk of the trial court shall
arrange for immediate transfer of the recording of the proceedings before the trial
court to the clerk of the Supreme Court and all exhibits filed and considered in
the trial court.

16, All documenis and proceedings related to an appeal of a trial court decision on a
pefition for waiver of parental notification for abortion shall be confidential.

17.  Adecision on the appeal must be issued within 7 calendar days of docketing of
the appeal. The Supreme Court clerk’s office shall send a copy of its declsion by
FaX io the clerk of the trial court, The Supreme Court clerk shall issue the
mandate in accordance with Supreme Court Rule 24 on the same date as the
decision and shall send a copy of the mandate by FAX to the clerk of the trial

court.

REA 11228 Court Yroeeduro {12033 darl
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Nefo Hampslive

Court Drxeket Number:

[Far Court Use)

(Your Name)

Peatition for Walver of Parental Notice for Abortion
Requested by a Minor (REA132:26)

1. Name of person requesting waliver
Mafling addrosg
Rate of birth
Telephunea number whare you can be reached by court
Where are you living now? _ _
Have you talked to an adult about your pregnancy? 3 Yes O No
if yes, who?
d, What doctor, nurse or famlly planning counselor have you talked fo abeut your pregnancy? )

b

The following staterments ara trug: {Check all that apnly.)

B [ am pregnant

[ Tam years old,

LI Twish to have an abortion to end my pregnancy.

T i do not want either one of my parents or legal guardian to be netified of my

abortion,

[ Funderstand | am entitled to have the court appoint a lawyer to represent me in this maiter
free of charge. 1 Twant a lawyer, O 1donot want a lawysr,

8. | ask the court to allow my doctor to perfarm an abortien on me without notifying elthar of my

parents or my legal guardian for one of the following reasons: (Complete section 2. orb.)

£

& [belleve | am mature and capable of giving my informed congent fo an abortlon because

h. Ibefeve it is in my best Interests to have an abartion without notifying elther of my parents or a
legal guardian because

Date: "

Petitloner gignature

YOU MUST CALL THE COURT TO ASK FOR INSTRUCTIONS ON THE NEXT REGULAR BUSINESS
RAY AFTER YOU FILE YOUR PETITION,

— HEARING INFORMATION - TQ BE COMPLETED BY THE COURT 1
A hearing on this matter wilt be hald at the followlng time and place:
Date Time
Court parne Tefephone number

Court address

Your gourt appointed fawyer ig;
Address
Telaphone number

Guardian ad lilem (optional)
Address
Telaphone number .

AGCB340-234R (12/03) iof1
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State of Neto Hampahice

Court: Dackst Number:
I Re;
ORDER
GN PETITION FOR WAIVER OF PARENTAL NOTICE BOR ABORTION
REQUESTED BY A MINOR
REA132:9%
of
Name Address

petitioned this court for a waiver of parental notice prior to abortion. A

confidential hearing on this matter was held on

The petitioner  Cwas  or [ was not represented by counsel,

Aguardian ad litem [Cwas  or O was not appointed for pefitioner.

Complete Section 1 or Section Ul or Section 1l

Section |

L1 The petitioner claims to be mature and the court finds the petitioner is maiure
and capable of giving infarmed consent to the proposed abartion, Specific
factual findings and legal conclusions supporting this decision are as follows:

i Accordingly, the petition Is granted. The court authorizes an abartien provider
to perform the abertion without parental notification.

Section 11

[ The court finds the petitioner jacks the necessary maturity or does not

demonstrate the necessary maturity to give informed consent to the proposed
abortion. The court further finds, however, that it is in the best interests of thr
petitioner 1o authorize an abortion for the petitioner without notification of he

ADC-341-2348 (121033 Pagnl o2
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parent or guardian. Specific factual findings and legal conclusions supporting the
sourt's decisions refative o the mafurity of the petitioner and the best interests of
the pstitioner are as follows:

I Accordingly, the petition 18 granted. The court authorizes an ahortion provider
to perform the abortion without parental notification.

Secticn I

L1 The court finds the petitioner lacks the necessary maturity or does not
demonstrate the necessary maturity to give informed consent to the propesed
ahortion. The court further finds that it is not in the best interests of the pelitioner
to authorize an abortion for the petitioner without notification of her parent or
guardian. Specific factual findings and legal conclusions supporting the court’s
dacisions relative to the maturity of the pefitioner and the best interests of the
petitioner are as follows:

1 Accordingly, the petition is denied. The court does nof authorize an abortion
provider to perform the abortion without parental notification,

50 ORDERED

Date:

Judgs

AQCLSA1.1348 (12/03) Yaga 2 of 2
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The State of Nefw Hampshyire
ADMINISTRATIVE OFFLCE OF THE COURTS
Twvn Nohle Dirive
Coneosd, WH 03301
: (603) 2712521
mmm’;:‘iégfaidmw’ e Fax: (603) 2713977

eMail; aoc@geourts state.nh.us
TTY/TDD Relay: (800) 7352564

Trate

Paliner P. Joncs

Executive Vieo President

New Hampshire Medical Society
7 North State Sirect :
Concord, NH 63301

Dear

A new law, RSA 132:26, governing the procedures for a miner to obtain an abortion
without parental notice will go into effect December 31, 2003, The Judicial Branch has
developed forms and procedures to comply with the portions of the new law related to court
procedures. Copies of the new law and the forms and procedures are attached and are also
available on our website att www.courts.state nh.us

Please disburse this Information as you feel is appropriate fo the NH medical commmumity.
[ you have any questions, please contact this office.

Sinceraly,

Dionald 1. Goodnow
Dhrector

BDCGire

Enclosures
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The State of Neto Hampshive

Fetition for Waiver of Parental Notice for Abortion
Requested by @ Minor (RSAT132:26)

Guidelines for Judges

Questions when Assessing Maturity |

Support auastions

1. Who suppaorts you?
2. Do you go to school?
3. Do you have a job?

Independence guestions

1 Whom have you talked to about your pregnancy?

2 Who is your doctor or do you go to a clinic?

3. Have you discussed this situation (pregnancy?) with the father of the baby?
4 Have you discussed pregnancy with a counssler or friend?

Parsonal relationshins

1. Why do you want to end this pregnancy?
2. Why don’t you want 1o tell your parenis?
3. Why do you feel you are maiu re enough to decide to have an aborti on?

§ Issues to consider when determiining Best Interesis

Emotional state of minor

Medical condition

Horne life

Financial congiderations

Negative consequences of parental involvernant if they receive notice

e

REA 132:20 Guideling Tor fudges (12/03) Paget of |
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Neto Hampshice

Court
in Re:
Docket Number:

Cerlificate of Lower Caurt Decision to Allow Abortion
Provider to Perform an Abortion Without Notifying a
Minor's Parenis or Guardian

Minar names:

Date of Order:

This document certifies that on the above date a judge of this court signed an order that
allows an ahortion provider to perform an abortion on the above-named minor without first
notifying the minor's parents or guardian, pursuant to NH RSA 132:6. This certificate is valid
anly if it bears the original signature of a court official and an original seal of the court,

Date Title

Affix Seal

REA 13228 Canfflonta -Tamplale {18403}



