Unlited States District Court
Southern District of Taxas

" “UNITED STATED DISTRICT COURT FILED
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION JUL 1 6 2001

s

FDIC, as Manager of the FSLIC
Resolution Fund,

Plaintiff,
Nos. L-92-14 & L-92-15

(Chief Judge George P. Kazen)

V.
(Magistrate Judge Marcel C. Notzon)

GOLD PART DEVELOPMENT
PARTNERSHIP, PERCY BEARD,
RANDALL K. BOATRIGHT, ALAN
RICHARD BRAID, C.M. ROBERTS,
and STEVE MORRISS,

Defendants.

AFFIDAVIT OF STEVE MORRIS

STATE OF TENNESSEE )
) ss..
COUNTY OF WILLIAMSON )

Before me, the undersigned notary public in and for the state and county aforesaid, personally appeared Steve

Morriss (the “Affiant™), and, after being duly swom, stated as follows.

1. That the Affiant is a defendant in the above-styled action and has personal knowledge of the facts stated

herein.

2. That the Affiant was not served with a copy of any papers filed in this action, including the Notice of Removal
filed on January 17, 1992, and the Motion for Final Summary Judgment filed on January 21, 1993
3. That the Federal Deposit Insurance Corporation issued the Form 1099-C, Cancellation of Debt, a true and

correct copy of which is attached as Exhibit A hereto and incorporated herein by reference.

4. That attached as collective Exhibit B hereto and incorporated herein by reference are (i) a true and correct

copy of the Promissory Note made by the Affiant and others payable to the order of Tesoro Savings and Loan Association

\7
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(“Tesoro™, (ii) a true and corract copy of the Renewal and Modification Promissory Note made by the Affiant and others
payable to the order of Tesoro, and (iii) a true and correct copy of the Guaranty executed by the Affiant in favor of Tesoro.
5. That attached as Exhibit C hereto and incorporated herein by reference is a true and correct copy of the

Appointment of Receiver for Tesoro Savings & Loan Association found in the file of this action.

6. That attached as Exhibit D hereto and incorporated herein by reference is a true and correct copy of the

Acquisition Agreement found in the file of this action.

7. That attached as Exhibit E hereto and incorporated herein by reference is a true and correct copy of the
Termination Agreement found in the file of this action.
8. That attached as Exhibit F hereto and incorporated herein by reference is a true and correct copy of the letter

that the Affiant received from Janice S. Hearn of the Federal Deposit insurance Corporation on June 1, 2001,

9. That attached as Exhibit G hereto and incorporated herein by reference is a true and correct copy of the fax

cover sheet and computer printouts that the Affiant received from Janice S. Hearn of the Federal Deposit Insurance

AN

Corporation on June 4, 2001.

Steve Morriss
Sworn to or affirmed and subscribed be-
fore me this_Hh _ day of June, 2001.
- “r
AV R . 3@%
Notary Public
My Commission Expires: | | 2o
9.
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| %, 'AMERCITY
: C/0 FEDERAL DEPOSIT INSURANCE CORP

3 SOUTHWEST SERVICE CENTER
5080 SPECTRUM DRIVE STE 1000E

DALLAS, TX 75248

E.I.N. 75-2347505

T NT ISSUED IN LIEU OF A 1099 U.S. INFORMATION RETURN
THIS 8 ﬁgg.’/sol 1098 MORTGAGE INTEREST STATEMENT

FOR CALENDAR YEAR
MORRISS, STEVE 7679 1995

1703 CHARITY DR.
TAXPAYER ID NUMBER
457-94-7929

BRENTWOOD TN 37027

INGE - 1000.0, CAMCELLATION OF TSV
ACCOUNT NUMBER
LOAN ACCT 7679 7679004320081AB
BOX 1 DATE CANCELED 07/26/95
BOX 2 AMOUNT OF DEBT CANCELED 2,169,505.20

BOX 5 DEBT DESCRIPTION
JUDGEMENT -MADU

TOTAL AMOUNT OF DEBT CANCELED 2,169,505.20

EXHIBIT

i »

FOR QUESTIONS ABOUT THIS STATEMENT
CALL (214) 951-0039

THIS IS IMPORTANT TAX INFORMATION AND 1S BEING FURNISHED TO THE INTERNAL REVENUE SERVICE. IF YOU ARE
REQUIRED TO FILE A RETURN, A NEGLIGENCE PENALTY OR OTHER SANCTION WILL/MAY BE IMPQOSED ON YOU IF THIS

INCOME IS TAXABLE AND THE I.R.S. DETERMINES THAT IT HAS NOT BEEN REPORTED.
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. PROMISSORY NOTE

$5,100,000.00 - Laredo, Texas ° Decenbers?7 , 1984

POR VALUE RECEIVED, the undersigned, GOLD PARK DEVELOPMENT
PARTNERSHIP, a Texas General Partnership, by and through 4its
General Partners, (hereinafter called “Maker"”) promises to pay to
the order of TESORO SAVINGS AND LOAN ASSOCIATION, a smavings and
lcan association organized and existing under the lawg of the
State of Texas, the sum of Five Million One Hundred'Thousanpd and
No/100 ($5,100,000.00) Dollars, or so much thereof as may from
time. to time have been advanced, together with interest on the
‘principal balance from time to time remaining unpaid (prior to
maturity as set forth below., All sums hereunder are payable—at  ~
100 Tesoro Lane, Laredo Webb County, Texas or such place as the

holder hersof may designate in writing, '

I

im

The unpaid principal balance hereof shall bear interesat at
the rate of two (2%) percent per annum in excess of the Chase .
Manhattan Bank of New York Prime Lending Rate as it changes from
day to day, except that such interest rate charged hersunder shall .
never be lower than twelve and one-half (12 1/2%) percant per
annum, nor higher than the Maximum Lawful Rate as per applicable

" law,

The ‘term "Prime Lending Rate" means the interest rate
established by the Chase Manhattan Bank of New ¥York for ninety
{50) day unsecured commercial Jloans to large corporate borrowers
of the highest credit standing, which rate iz not necessarily the
lowest loan rate charged by said bank; and each change in the
interest rate evidencing the subject indebtedness shall take
effect on the effective date of the change in the Prime Rate.

If at any time the rate of interest provided for in this Note
shall exceed the Maximum Lawful Rate (as defined below), then any
' subsequent reduction in the Prime Lending Rate will not reduce the -
rate of intersst bélow the Maximum Lawful Rate until the total,
amount of interest accrued under this Note equals the amount of
interast which would have accrued if there had been no limitation
to the Maximum Lawful Rate. As used herein, the term "Maximum
Lawful Rate” means the greatest of the rates of interest from time’
to time permitted under applicable federal and Texas law.

After maturity, all) past-due principal and if permitted by
applicable law,. intereat shall bear interest at the highest rate
permitted by applicable law, or if no such mpaximum rate is
established by applicable law, then at the rate of eighteen (18%)
percent per annum. During the existence of any default hereunder
or under any instrument securing or evidencing the loan evidenced
hereby, the entire unpaid balance of principali-shall bear interest
at the highest rate permitted by applicable law,-or if ro such

maximum vate is established by applicable law, then at the rate of
eighteen (18%) percent per annum,

Interast liull be calculated on the basis of the actual
' pumber of days elapsed over a year composed of three hundred
sixty-five (365) days, or three hundred and sixty-six (366) -days

in a leap year.

=

. Interest on the unpaid balance of this Note shall be due and
‘payable in monthly installments, beginning February lst, 1985, and
continuing regularly and monthly thereafter throughout the term of

this Note,

The unpaid principal balance of thig Note shall be due and
payable on or before eighteen (18). months from date hereof.

oA ) Xc Vg
EXHIBIT "A" to Daf.enda‘pts' ‘ ;'{f ';J AT -Rf:é t""‘ }a}%m

Original Answer . K 2 /
\3 o "R Jt.»
ANEC age L/ '}

EXHIBIT

B
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., This Note is secured by a Deed of Trust of even date herevwith
upon certain property situated in Smith County, Texas. This Note
is sxecuted pursuant to an Interim Construction Loan Agresement of
even date herswith batween the Maker and Tesoro Savings and Loan
Association. Said Deed of Trust and Interim Construction Loan °
Agreement contain provisions for' acceleration of the maturity
hereof upon the happening of certain events. ‘

At the option of tha _holder of this Note, 'the entire
principal bglgm_nnaﬁl.c?_{lﬂ,_rﬁ_lﬁsilﬂ&wlng hereson shall at once
. become due and payable without notice or demand upon the

occurrence at any time of any of the following events:

L

(a) Default in pa{ment of any installment Bf interest_ .
or default in the payment of principal, due hereunde? or—-in the
perfornance of any of the covenants or provisions of.any Deed of
Trust, Mortgage, Security Agreement, Interim Construction Loan
Agreement, or other agresment securing this Note or evidencifig the

loan evidenced herxeby,

‘b) The liquj.aatianp temiﬂlt-iﬂn' ‘315801Ut1on, or, 1£ .
any of the undersigned is a natural person, the death of any of

the undersigned, or any guarantor. i

(e) The bankruptcy or insolvency of, the assignment for
the benefit of creditors by, or the appointment of a receiver for
any of the property securing this Note, or of any party liable for
the payment of this Note, whether as maker, - endorser, guarantor,

surety, or otherwise. .

(d) Default in the payment of any.other indebtedness
dus to the holder hersocf or default in the performance of any
other obligation to the holder hereof by the undersigned or any
other party liable for the payment hereof, whether as -endoraser,

guarantor, surety, or otherwise. . : _ ‘

Maker, sureties, and endorsers of this Note severally waive
demand, presentment, notice of dishonor, diligence in collecting,
grace and notice of protest, and agree to all renewals,
extensions, and partial payments before or after maturity without

prejudice to the holder.

If this Note is not paid at maturity and is placed in the
hands of an attorney for collaction, or if it is collected through
a bankruptcy, a probate, or any other court whether before. or
after maturity, then the holder shall be entitled to all costs of
collection, including but no limited to reasonable attorney's

feaes,

This Note may be prepaid in whole or:in part at any tinme,
without penalty, with thirty (30) days prior written notice.

Because of the possibility of irregular pericdic balances of
principal, premature payment, and the variable nature of the -
interest rate, the total interest that will accrue under this Note

N cannot be-determined in advance. The holder does not intend to
charge or collect -usurious interest, and to prevent such an
occurrence, the holder will, at maturity or on earlier final
payment of this Note, determine the total amount of interest -that

- can be lawfully charged or collected by applying the Maximum

Lawful Rate of interest to the full periodic balances of principal

for the period each is outstanding and unpaid and compare such
amount with the total interest that haa accrued under the terms of
this Note, and, if necessary to prevent uaury, reduce the total

amount of interest payable by Maker to the lesser amount. If the
amount of interest that has been collected exceeds the lawful

amount, holder shall either make direct refund of such excess tO
Maker, or credit it against other sums owed by Maker to holder,

whichever holder deems appropriate,
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‘shis Note shall be deemed to be a contract made under and
shall be governed by and construed in accordance with the laws of
the Statea of Texas and of the United States of America, and the .
sole and exclusive forum for the detsrmination of any action
relating to the validity and enforceability of this Note shall be
either in the appropriate Court of the BState of Texas, County of
Webb, or in the United Btates District Court, Laredo Division,

Southern District of Texas. : _

L

IN WITNESS WHEREOP, the undersigned have executed. this Note
“as of the day and year first abovewritten.

GOLD PARK DEVELOPMENT PARTMERSHIP e e

Bys

DAVID J. MOZERSKY, , .
General Partner

By::ﬁé%%zz°4c”';k£52‘=

Edward A. Wolfl,/Attorney in,
Fact for David/ 4. Mozersky

By |
® - ) e M. MCROBERTS P Y
General Partner General Partner
By nl‘b:\.&- g SMICk’—_ By: Wg
JAN H. GARRETT, - EDWARD A. WOLF, )
prferal Partner " Gen 1l Partner K
- lnu//,;Ba er General Partner
. ¢ ' - 2
| By:
’ o ATRIGHT,
General Partner General Partner
B& cA CL g \ By? R ), m g&&: ’M
ERCY §. BEARD, _ obeaert M. Breedlove,
General Partner Attorney in Fact for
Ra dfil K. Baatrigyt -
- . B . & '
By1 &IJ )‘MM/&IJA&‘UQ_ By?t °p @P
DAVID MICHAEL BREEDEEVE, ALAN RICHARD BRAID,
. T T ~ General Partnerx . General Partner

v ol

General Partner.
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RENEWAIL AND MODIFICATION PROMISSORY NOTE
$5,100,000.00 Laredo, Texas June 27, 1986

FOR VALUE RECEIVED, the undersigned, GOLD PARK DEVELOPMENT
PARTNERHIP, a Texas General Partnership, by and through its
General Partners, (hereinafter called "Maker"), hereby promises
to pay to TESORO SAVINGS AND LOAN ASSOCIATION, a savings and loan
association organized and existing under the laws of the State of
Texas ("Payee"), at its office at 101 West Village Drive, P. O.
Box 2099, Laredo, Webb County, Texas 78044, or any other owner
or holder of this Note, on oxr before December 27, 1986, <the
principal sum of FIVE MILLION ONE HUNDRED THOUSAND AND NO/100s
DOLLARS ($5,100,000.00), or so much thereof as may be advanced
and outstanding, together with interest on the unpaid principal
balance from day to day remaining, which shall from day to day be
at the annual rate ("Applicable Rate") equal to the lesser of (a)
the Maximum Rate permitted by applicable law or (b) the sum of
two percent (2%) over the Prime Rate; provided, however, that the
rate of interest charged under clause (b) hereof shall in no
event be less than -een/and OHe-lic percen 2 1/2%) per annum;
and, provided further, however, if any time a rTate of interest
specified in clause (b) above would exceed the Maximum Rate,
thereby causing the interest on the indebtedness evidenced hereby
to be limited to the Maximum Rate, then any subsequent reduction
in the Prime Rate shall not reduce the rate of interest on the
indebtedness evidenced hexeby below the Maximum Rate until <the
total amount of interest accrued on the indebtedness evidenced
hereby equals the amount of interest which would have accrued on
the Iindebtedness evidenced hereby if the rate specified in clause
(b) above had at all times been in effect.

"Prime Rate® as used herein shall mean at any time the rate
per annum announced by the Chase Manhattan Bank of New York at
its Principal Office as its prime commercial lending rate, which
ratg is not necessarily the lowest loan rate charged by said bank
and each change in the interest rate on the note evidencing the
subject indebtedness shall take effect on the effective date of
the change in the Prime Rate. Interest on' this note shall be

y Maker on a monthly

y 27th, 1986, and con-

vercentage rate herein provided.

*he principal and accrued unpaid interest on this Note shall

e due and payable at maturity, December 27, 1986.

of this

The Maker shall have the right and privilege to prepay the
brincipal balance outstanding at any time, or from time to time,
pon thirty (30) days written notice of such prepayment to Payee,.

: All past due principal and/or interest hereon shall bear
nterest at the Maximum Rate permitted by applicable law, or, in
i*he event no Maximum Rate exists, then at a rate equal to five

bercent (5%) above the Prime Rate.

tinuing monthly on the same date of the month until

Except for the payment of $8,500.00,

which shall be made b
basis beginning Jul

This Note is secured inter alia, by that certain Deed of

Q Trust and Security Agreement dated December 27, 1984 from the
= Maker to Morris E. White, Jr., Trustee, recorded in Volume 2356,
~ Pages 634-661, Real Property Records of Smith County, Texas, and

is additionally secured by an Extension of Real Estate Note and
é Lien, dated of even date herewith, covering the £following
described property located in Smith County, Texas:

I\PV
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All that certain lot, tract or parcel of land, a part
of the Robert Tombs, A-987, also being part of the
following tracts: a called 26.875 acre tract described
in a deed from A.E. Dennis to Robert D. Thorton, dated
August S5, 1968, recorded in Volume 1273, Page 206 of
the Deed Records; a called 25.0 acre tract described in
a deed from Beulah Thorton to Ronald D. Thorton, dated
November B8, 1968, recorded in Volume 1282, Page 364 of
the Deed Records: a called 17.0 acre tract described in
a deed from W. D. Magee and larry J. Barbin to J.
Robert Dodds, Trustee for Heritage National Bank, dated
May 22, 1979, recorded 1in Volume C-20, Page 68 of the
Deed of Trust Records of Smith County, Texas, more
particularly described by metes and bounds in Exhibit A
attached hereto and incorporated herein for all

purposes,

If default is made in the payment of any installment of
principal or interest under this Note or any other note or
evidence of indebtedness now or hereafter owing by the Maker (or
the successors or assigns of the Maker) to the heolder of this
Note, or upon the occurrence of an Event of Default as defined in
the above referenced Deed of Trust, then in any such event the
holder hereof may, at its option, declare the entire principal
balance of and accrued interest on this Note immediately due and
payable without notice or demand, foreclose all 1liens and
security interest securing the payment therecf or any part
thereof, and offset against this Note any sums or sumgs owed by
the holder hereof to Maker, at the option of the holder of this
Note. Failure to exercise any such option shall not constitute a
vaiver of the right of any holder hereof to exercise the same in
the event of any subsequent default,

Notwithstanding anything to the contrary in this Note or in ,
any other agreement entered into in connection herewith or .’
securing the indebtedness evidenced hereby, whether now existing
or hereafter arising and whether written or oral, it is agreed
that the aggregate of all interest and any other charges
constituting interest, or adjudicated as constituting interest,
and contracted for, chargeable or receivable under this Note or
otherwise in connection with this loan transaction shall under no
circumstances exceed the maximum amount 0f interest permitted by
applicable law. In the event the maturity of this Note 1is
accelerated by reason of an election by the holder hereof
resulting from a default hereunder or under any other document
executed as security herefor or in connection therewith, or by
voluntary prepayment by the Maker, or otherwise, then earned
interest may never include more than the maximum rate of interest
permitted by applicable law, computed from the dates of each
advance of the loan proceeds outstanding until payment. If from
any circumstance any holder of this Note sghall ever receive
interest or any other charges constituting interest, or
adjudicated as constituting interest, the amount, if any, which
would exceed the maximum rate of interest permitted by applicable
law shall be applied to the reduction of the principal amount
owing on this Note or on account of any other principal
indebtedness of the Maker to the holder ¢of this Note, and not to
the payment of interest; or if such excessive interest exceeds
the unpaid balance of principal hereof and such other
indebtedness, the amount of such excessive interest that exceeds
the unpaid balance of principal hereof and such other
indebtedness shall be refunded to the Maker. All sums paid or
agreed to be paid to the holder of this Note for the use,
forbearance or detention of the indebtedness of the Maker to the
holder of this Note shall be amortized, prorated, allocated and

L

ﬂ%%ﬁb WM W8 oy
Initialled for Identification

125/321/PN2X
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spread throughout the full term of such indebtedness until
payment in full so that the actual rate of interest on account of
such indebtedness is uniform throughout the term thereof, and, in
conjunction therewith, if the lcan evidenced by this Note should
ever be deemed to consist of two or more loans, then any sum paid
or agreed to be paid to the holder hereof for the use,
forbearance or detention of the indebtedness of the Maker to the
holder of the Note which 1s deemed to be excessive interest with
respect to one or more such loans shall be allocated to the loans
for which a maximum lawful rate of interest has not been
contracted for, charged or received or for which no maximum rate

of interest exists.

Except as expressly provided herein, the Maker and any
sureties, guarantors and endorsers of this Note jointly and
severally waive demand, presentment, notice of nonpayment or
dishonor, notice of intent to accelerate, notice of acceleration,
diligence in collecting, grace, notice and protest, and consent
to all extensions without notice for any period or periods of
time and partial payments, before or after maturity, without
prejudice to the holder. The holder shall similarly have the
right to deal in any way, at any time, with cne or more of the
foregoing parties without notice to any other party, and to grant
any such party any extensions of time for payment of any of said
indebtedness, or to grant any other indulgences or forbearances
whatsoever, without notice to any other party and without in any
way affecting the personal liability of any party hereunder. 1If
any efforts are made to collect or enforce this Note or any
installment due hereunder, the undersigned agrees to pay all
collection costs and fees, including reascnable attorneys' fees
in an amount which shall be not less than ten percent (10%) of
the then unpaid balance of principal and interest due on this

Chapter 15 of the Texas Credit Code (Vernon's Texas Civil
Statutes, Art. 5069-15.01 et, seq.) shall not govern, or be
applicable to this loan transaction. The maximum, non-usurious
interest rate, or the applicable rate ceiling, for the accrual of
- interest hereunder shall be the "indicated rate ceiling"
("maximum lawful rate,”) as that term is defined in Vernon's

Texas Civil statutes, Art. 5069-1,04.

This Note may not be terminated orally, but only by a
discharge in writing signed by the holder of this Note at the

time such discharge is sought.

Should this Note be signed or endorsed by more than one
person and/or entity, all of the obligations herein contained
shall be considered the joint and several obligations of each

maker and endorser hereof,

In the event the enforceability or validity of any provision
of this Note or of any document evidencing or securing the
indebtedness represented by this Note is challenged or
questioned, such provision shall be governed by, and shall be
construed in accordance with, whichever:  applicable federal
{(including but not limited to Public Law 96-~221) or Texas law’
would uphold or would enforce such challenged or questioned

provision.

This Note is given in renewal and extension of that one
certain promissory note in the original principal sum of
$5,100,000.00 dated December 27, 1984, executed by GOLD PARK
DEVELOPMENT, a Texas Partnership, and through its General
. Partners, payable to the order of Tesoro Savings and Loan

"\
Qii}\ IV(. h"“%&gl Eﬁpqﬁ. v
@ In%tiaé%ed for IdentIchat?on
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Association, and secured by a Deed of Trust and Security
Agreement dated December 27, 1984, duly recorded in Volume 2356,
pages 634-661, of the Real Property Records of Smith County,
Texas upon the real property described therein, which lien is
hereby expressly acknowledged by Maker to be a valid and
subsisting lien against the property therein described, and it is
expressly agreed that said lien is hereby renewed, extended and
continued in full force and effect to secure the payment of this

Note.

IN WITNESS WHEREOF Maker has duly executed this Note as of
the date and year first above written.

EVELOPMENT PARTNERSHIP

Ran;aII K. BoatrIgHt,
General Partner

wafymjegitxifrv%_

David M. Breedlove,
General Partner

Doecel

»
J

' DY -
Alan R

ard Braid,
General Partner

By: .ﬁ;t~*~uﬁtmwﬂrﬁ4é3y4&54k.ﬂﬁu\

Robert M. Breedlove,
General Partner

/
BY =G D v
uy O. Danielsgo
eneral Partner

- -

Y 4
ar reenheyc
Jﬁq;;al Partner

BY H " o - -

éfes R. Morris,
General Partner

By .
Jay} H. Garrett,
General Partner

m General Partner

€ Morriss,
: General Partner

GeorgesE. Walter,
General Partner

%&é:

125/321/PN2X

By:ié- kt}[ﬂw |

T. M. Morriss,
General Partner

By:
Marvin G. Stebheng,

General Partnerx

i Frecd g J

Edwarda A.
ral Partner
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» INNING at a 1/2 {nch fron bar at the Northeast corner of the above me
26,875 acre tract, and being 1n the Nest Right-gf-Way line of U.S. Highwgiigggd

THENCE South 4 degrees 37 minutes 35 seconds West - 405.20 feet with said
Right-of-Way and the East line of sald 26.875 acres to a concrete Right-offii;;

THENCE South 1 degrees 51 minutes 07 seconds East - 300.20 fe2t cont<nui ng with

sald West Right-of-Nay to a concrete Right-of-Way marker in th
said 25‘0 aCre'tEact: g y e EaSt ‘ine af

THENCE South 5 degrees Ol minutes 14 seconds West - 276.60 feat continuing with

$31d West Right-of-Way and said East 14 '
coraer of ng; y ne to a1 inch iron bolt at the Southeast

THENCE North B8 degrees 02 minutes 09 seconds West - 586.61 feet with the South

1ine of safd 25.0 acre tract to a 1/2 inch {ron rod at the mos
. t
Northeast corner of said 17.0 acre tract; Northern

THENCE South 4 degrees 58 minutes 38 seconds West - 135.59 feet with the

Northerly East line of said 17.0 acre tract to a
corner of same; _ 1/2 inch 1ron rod for an {nner

THENCE South B8 degrees 02 minutes 49 seconds East - 285.75 feet with the middle

:ia‘::h line of safd 17.0 acre tract to a 1/2 tach fron rod for an ell corner of

THENCE South 5 degrees 04 minutes D9 seconds West - 73.11 feet with the middle

E::‘line of said 172.0 acre tract to a 1/2 tach iron rod for an {nner corner of
] . )

THENCE South 88 dagrees 02 minutes 58 seconds East - 300.80 feet :dth the
easterly North line of said 17.0 acre tract to a 5/8 fnch iron rod for the
ggrtheast carner of same an being in the West Right-of-Way line of U.S. Highway

-+

THENCE with the West Right-of-Way Yine of U.S. Highway 69, South 13 degrees 06
minutes 12 seconds Nest - 103.37 feet, South 4 degrees 46 minutes 42 seconds
West - 549.41 feet, South 51 degrees 27 minutes 21 seconds West - 75.20 feet to
5 ZZ inch 1ron rod for corner in the North Right-of-Way line of Cumberland
0, . ’ . ‘o

THENCE North 839 &egrees 14 minutes 54 seconds West - 665.47 feet with the South -

Tine of sald 17.0 acre tract and the North Right-of-Way line of Cumberland Road
to a 1/2 1nch {ron rod at the Southeast corner of a called 0.3021 acre tract
described in a Deed from Gold Park Partnership to East Texas Savings & Loan,
recorded 1n Volume 2217, Page 425, of the Deed Records:

THENCE North O degrees 49 minutes 45 seconds East - 215.03 feet with the £ast

l1ine of said 0.3021 acre tract to a 1/2 inch fron vod at the Northeast corner of
sames

THENCE North 89 'de'grqes 14 uiinutes 08 seconds Wast = 153.95 feet with the North

1i{ne of said 0.302)1 acre tract to a3 1/2 inch iron rod at the Northwest corner of
sane and being 1n the West line of said 17 acre tract;

THENCE North O degrees 48 ainutes 51 seconds East - 709.37 feet with the West

1i{ne of satd 17.0 acre tract to a }/2 inch iron rod at the Northwest corner of
s ame!

THENCE North 37 degrees 27 minut es 16 seconds East « 187.94 feet to a 1/2 inch
iron rod for coraner;

THENCE North 8 degrees 07 minutes 25 seconds East = 301.74 feet to 3 1/2 inch
iron rod for corner

THENCE North 16 degrees 27 minutes 11 seconds East - 309.73 feet to a 1/2 inch
fron rod for corner;

THENCE North 1 degrees 21 minutes 13 seconds East - 220.00 feet to 2 1/2 inch
iron rod in the North line of said 26.875 acre tract;

THENCE South 88 degrees 38 minutes 47 seconds East - 250.0 feet with safd Horth
1ine to the place of beginning containing 34.0678 acres of land.

EXHIBIT “A" - NN
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GUARANTY

THIS GUARANTY, entered into by the person or persons
executing same hereinbelow (hereinafter referred to, whether one
or more, as “"Guarantors®) in favor of TESORO SAVINGS AND LOAN
ASSOCIATION, a savings and loan association, organized and
existing under the laws of the State of Texas, (hereinafter
referred ¢to as “"Lender®™) and subsequent holders of the

hereinbelow defined Note;

WITNESTSETH:

WHEREAS, Lender proposes to lend to Borrower (being the
maker, whether one or more, of the note hereinafter defined) the
sum of FIVE MILLION ONE HUNDRED THOUSAND AND NO/100
($5,100,000.00) DOLLARS, hereinafter referred to as the
*Loan®, to be &evidenced by Promissory Note of even date
herewith executed by GOLD PARK DEVELOPMENT PARTNERSHiP, a Texas
General Partneféhip, by and through its General Partners, (herein

referred to as the "Note“); and

WHEREAS, Lender will not make the Loan unless Guaralitors,
jointly and severally, guarantee the full and timely repayment of
the Loan, the full and timely satisfaction of all the covenants,
agreements and conditions (hereinafter referred to collectively as

"Obligations®™) undertaken by Borrower in any agreement

(including the Note, gnd Deed o©f Trust, whether one or more)
executed by Borrower to, or for the benefit of, Lender and in
connection with the Loan (being incorporated by this reference
herein and hereinafter referred to collectively as the "Security
Documents®) and the truthfulness of all the warranties and
representations made by Borrower in the Security Documents.

| NOW, THEREFORE, as a material inducemént to Lender to make
the Loan to Borrower, and for other good and valuable
considerations the receipt and sufficiency of all of which are
hereby acknowledged and confessed, Guarantors do hereby 3jointly
and severally, irrevocably and unconditionally, warrant and

represent unto and covenant with Lender as follows:

Ohuainel Gint T Paw [ecg !
EXHIBIT £



http://www.fastio.com/

Case 5:92-cv-00014 Documen t 13 Filed in TXSD on 06/17/92 Page 15 of 104 o
. ’ L *

$- . )
( L (2

H

l. Guaranty. Guarantors hereby (a) guarantee unto
Lender the full and timely payment of the Loan, and all accrued
interest and other sums, including attorx:aeys' fees and court
costs, to become due Lender under the Security Documents
(hereinafter referred to collectively as the “Indebtedness”)
as and when the same shall be due and payable, whether by lapse of
time, by acceleration of maturity or otherwise, and in the full
and timely satisfaction of each and all of the Obligations,
irrespective of the validity, regularity or enforceability of the
Security Documents and (b) agree with Lender to pay to Lender (i)
within five (5) days from the date Lender notifies Guarantors of
Borrower's failure to pay the Indebtedness at maturity and at the
place specified in the Note for payment, the full amount of the
unpaid Indebtedness and (ii) Lender's reasonable attorney's fees
and all court costs incurred by Lender in enforcing or protecting
any of Lender's. rights, remedies or recourses hereunder,

2. Guarantors' Warranties. Guarantors . hereby warrant
and represent unto Lender that (a) each and every warranty,
representation and Obligation made or undertaken by Borrower in
the Security Documents is true and correct, and will be fulfilled
and satisfied, in accordance with the terms thereof and agree with
Lender to fulfill or cure, completely and within five (5) days
from the date Lender notifies Guarantors of a breach of any such
warranty, representation or Obligation by Borrower, any and all
such breaches and (b) this Guaranty constitutes a legal, valid and
binding obligation on each of them, and is £fully enforceable

against them in accordance with its terms,

3. Waiver. Guarantors hereby waive (a) all notice of

acceptance hereof, protest, demand and dishonor, presentment and
demands of any kind now or hereafter provided for by any statute
or rule of law other than the five (5) day notices referred to in
Paragraphs 1 and 2 hereinabove{ (b) any and all requirements that

Lender institute any 3action or proceedings, or exhaust any or all
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of Lender's rights, remedies or recourses, against Borrower or
anyone else or in respect of any mortgaged property or collateral
covered by any Security Document, as a condition precedent to
bringing an action against any or all Guarantors upon this
Guaranty, it being expressly agreed that the 1liability of
Guarantérs hereunder shall be primary and not secondary, (c¢) any
defense arising by reason of any disability, insolvency, lack of
authority or power, death, insanity, minority, dissolution or any
other defense of Borrower, any Guarantor or any other surety,
co-maker, endorser or Guarantor o¢of the Indebtedness or the
Obligations (even though rendering same void, unenforceable or
otherwise uncollectible), it being agreed that Guarantors shall
remain liable hereon regardless of whether Borrower or any other
such person be found not liable thereon, for any reason and (d)
any claim Guarantors might otherwise have against Lender by
virtue of Lender's invocation of any right, remedy or recourse

permitted it hereunder or under the Security Documents.

4. Financial Statements and Legal Proceedings. Each

Guarantor hereby warrants and represents unto Lender that (a) any

and all balance sheets, net worth statements and other £financial

data which have heretofore been given to Lender with 'respect to

such Guarantor fairly and accurately present the financial
condition of such Guarantor as of the date thergof and, since the
date thereof, there has been no material adverse change in the
financial condition of such Guarantor and (b) except as may be set
out on any exhibit attached hereto, (i) there are no legal
proceedingé, material claims or demands pending against, or to the
knowledge of such Guarantor's assets, (ii) such'cuarantor is not
in material breach or material default of any legal requirement
and (iii) no event (including specifically such Guarantor's
execution and delivery of this Guar:!nty) has occurred which, with

the lapse of time or action by a third party, could result in such

. ‘t'\ .ﬂ.

r-"‘
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" *Guarantor's material breach or .material .default under-.any legal -
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requirement. .. e

5. Subseguent Act. Guarantors hereby agree with Lender
that (a) the payments called for and provisions contained in the
Security Documents, including specifically the Note, may be

renewed, extended, rearranged, modified, released or cancelled,

(b) all or any part of any mortgaged property and collateral may

be released from, and any new or additional security may be added

to, the lien and security interest of the Security Documents, (c)

any Guarantor, and anir additional parties who may become

personally liable for repayment of the Loan, may hereafter be
released from their liability hereunder and thereon and (d) Lender
may take, or delay in taking or refuse to take, any and all action
with reference to the Loan and the Security Documents (regardless
of whether same might vary the risk or alter the right}s, remedies
or -recourses of any Guarantor) including specifically the
settlement or compromise of any amount allegedly due thereunder,'
all without notice to, consideration to or the consent of an'y"r‘
Guarantor, and no sucﬂ acts shall in any way release, diminish, oé
affect the absolute nature of each Guarantors' Obligations and
liabilities hereunder. It is the intent of Guarantors and Lender
that such Obligations and liabilities hereunder are primary,
absolute and unconditional under any and all circumstances and
that until the Indebtedness is £fully and finally paid and the
Obligations are fully and finally satisfied such Obligations and
liabilities shall not be discharged or released, in whole or in
part, by any act or occurrence which might, but for this Paragraph
5, be deemed a legal or equitable discharge or release of

Guarantors.

6. Remedies Cumulative. Guarantors hereby agree with

Lender that all rights, remedies and recourses afforded to Lender
by reason of this Guaranty, or o'ther:wi.se, (a) are separate and’

cumulative and may be pursued separately, successively or

A0 A8

g
-

-‘-
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concurrently, as occasion therefor shall arise and (b) are

L

non-exclusive and shall in no way limit or prejudice any other

legal or equitable right, remedy or recourse which Lender may

have,

7. No Subrogation. 1If, for any reason whatsoever,
Borrower now Or heréafter becomes indebted to any Guarantors, such
Indebtedness and all interest thereon shall, at all times, be
subordinate in all respects to the Security Documents, and such
Guarantors shall not be entitled to enforce or receive payment
thereof until the Indebtedness has been fully paid and the
Obligations fully satisfied. Notwithstanding anything to the
contrary contained in this Guaranty or any payments made by any
Guarantor hereunder, no Guarantors shall have any right of
subrogation in or -under the Security Documents or to participate
in any way ther_ein, or any right, title or interest int and to any
mortgaged property or any collateral for the Indebtedness, all
such rights of subrogation and part'icipation being hereby
expressly waived and released, until the Indebtedness has been"'

fullﬁ paid and the Obiigations fully satisfied.
| 8. Law Governina and Severability., This Guaranty shall
be governed by and construed in accordance with the laws of the
State of Texas, and is intended to be performed in accordance
with, and only to the extent ﬁérmitted by such laws. Additionally
Guarantors agree that any legal proceedings resulting from any
disagreement or violation pursuant to this Guaranty Agreement
shall be filed in Webb County, Texas. If any provision of this
Guaranty or the application thereof to any persons or circumstance
shall, for any reason and ¢to any extent, be invalid or
unenforceable, neither, the remainder of this Guaranty nor the
application of such provision to any other persons or
circumstances sh;all be affected thereby, but rather same shall be
enforced to the greatest extent pérmitted by law. Additionally,

it jis the intention of the Lender and Guarantors to conform

S B i
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strictly to applicable usury laws now in force. Accordingly, if
the transactions contemplated hereby wéuld be usurious under
applicable law, then in that event notwithstanding anything to the
contrary contained in this Guaranty or in any other instrument or
agreement entered into in connection with or as security for the
Indebtedness, it is agreed as follows: (i) the aggregate of all
consideration that constitutes interest und_er spplicable law and
that is contracted for, charged, or received under this Guaranty
or under any of the aforesaid instruments or agreements or
otherwise in connection with the Indebtedness shall under no
circumstances exceed the maximum amount of interest permitted by
applicable law and any excess shall be cancelled automatically,
and, if theretofore paid, shall be credited on the Indebtedness by

the Lender hereof, or if paid in full, refunded accordingly.

9. Successors and Assigns. This Guaranty, and all the

terms, provisions and conditions hereof, shall be binding upon
each Guarantor, and each Guarantor's heirs, legal representatives,
successors and assigns, and shall inure to the benefit of Lender,

and its successors and assigns, and all subsequent holders of the

Note.

10. Counterparts. This Guaranty may be executed in
multiple counterparts, each of which shall be an original, but all

of which shall constitute but one instrument.

~11. Paragraph Headings. The paragraph "headings inserted

in this Guaranty have been included for convenience only and are

not intended, and shall not be construed, to limit or define in

any way the substance of any paraqraph contained herein.

EXECUTED thiss? 74 day of AUt e f28” , 1984.

© STEVE MORRISS

a B T ™
AN AL,
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FEDERAL HOME LOAN BANK BQARD

Appointment cf Receliver for
Tesoro Savings & Loan Association
Laredo, Texas
Under § 406(c)(1)(B)

No. 88-_1235 P

Date: Nov. 18 , 1988

WHEREAS, Tesoro Savings & Lcan Assoclation, Laredo, Texas
(“"Association"), 1s an institutlon incorporated under the laws
of the State of Texas, the accounts of which are insured by the
Federal Savings and Loan Insurance Corporation ("FSLIC"): and

WHEREAS, Pursuant to § 406(c)(1)(B) of the National Housing

. Act, as amended ("NHA"), 12 U.S.C. § 1729(c){(1)(B) (1982)

("§ 406(c)(1)(B)"), the Federal Home Loan Bank Board (”Bank
Bcard”) has exclusive power anc jurisdiction to appoint the
FSLIC as sole conservator or receiver of an insured institution
other than a Federal associatisn in the event that the Bank
Board determines that any of tXe grounds specified in

§ s(d)(s6)(A)(1), (i1), or (1iii1) of the Hcme Qwners' Loan Act of
1933, as amended ("HOLA"), 12 U.S.C. § 1464(d)(6)(A)(i), (ii),
or (iii), (l1982), exists with respect to such institution: and

WHEREAS, Pursuant to subsections (ii)(I) and (II) of

§ 406(c){1)(B), the authority conferred by § 406(c)(1)(B) may
be exercised without delay with respect to an association upon
receipt of the written approval of the State official having

jurisdiction over the association that the ground specified by
the Bank Board for its exercising such authority exists; and

WHEREAS, Pursuant to subsection (1)(II) of § 406(c)(1)(B), in a
case in which the Bank Board has exercised its power and
jurisdiction under subsection (1)(I) of § 406(c)(1)(B), the
FSLIC shall have the same powers and duties with respect to an
insured institution other than a Federal association as are

conferred upon it under § 406(b) of the NHA, 12 U.S.C.
§ 1729(b) (1982), with respect to a Federal association:; and

WHEREAS, Pursuant to § 406(c)(3) of the NHA, 12 U.S.C.

§ 1729(c)(3) (1982), in any case in which the FSLIC is
appointed receiver of an insured institution-pursuant to §
406(c)(l) of the NHA, 12 U.S.C. § 1729(c)(1) (1982), the
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FEDERAL HOME LOAN BANK 50ARD

Appointment of Receiver for
Tesoro Savings & Loan Asscciacion
Larecdo, Texas
Under § 406(c)(1l)(B)

No. 88-_1235 p

oy

Page 2

provisions Qf § S5(d) of the HOLA, 12 U.S.C. § 1464(d) (1982),

shall be applicable in the same manner ard to the same extent

as if such institution were a Federal association with rtespect
to which the FSLIC had been appointed receiver; and

- NHEREAS, The Bank Board has ccnsidered staff memoranda,
together with accompanying attachments and exhibits (copies of
which memoranda are in the Minute Exhibit File):

Ground for Arvointment

NOW, THEREFORE, IT IS RESOLVED, That, on the basis of the
administrative record before it, including, but not limited to,
oral presentations, the Bank Board finds that the ground
specified in § 5(d)(6)(A)(i) of the HOLA, 12 U.S.C.

§ T464(d)(6)(A)(1) (1982), exists with respect to the
Assoclation in that the Association is insolvent in that the
assets of the Association are less than its obligations to irts
creditors and others, including its withdrawable |
accountholders; and

Notice to State Qfficial

RESOLVED FURTHER, That the Secretary or an Assistant Secretary
to the Bank Board shall cause a letter to be delivered to the
Commissioner, Department of Savings and Loan of the State of
Texas, or designated agent thereof (the "Commissioner"),
notifying the Commissioner of the Bank Board's determination of
the existence of the ground for the appointment of the FSLIC as
sole recelver of the Association, and requesting written
approval that the ground specified exists, provided that the
final form of such letter shall be approved by the Qffice of
the General Counsel ("0GC"); and

RESOLVED FURTHER, That upon delivery of such letter to the
Commissioner, it shall be deemed to have been received by the
official of the State of Texas haV1nq JurldeCtlon over the
Association within the meaning of subsection (1i)(I) of

§ 406(c)(1)(B); and .
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Appointment of Receiver for
Tesoro Savings & Loan Association
Laredo, Texas
Under § 406(c)(1)(B)
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Appointment of Receiver

RESOLVED FURTHER, That the Bank Board, pursuant to

§ 406(c)(1)(B), appoints the FSLIC as sole receiver of the
Association ("Receiver”) for the purpose of ligquidation,
provided that the exercise of this appointment shall not be
effective and thils appointment shall not be exercised unless
and until an attorney from the OGC, or fee counsel designated
by the General Ccunsel to represent the Recelver, or any person
named as a Special Representative of the Receiver, or any
Asslstant Secretary to the BankX Board, shall have received the
written approval of the Commissioner that the ground specified
in § 5(d)(6)(A)(1) of the HOLA., 12 U.S.C. § 1464(d)(s)(A)(1i)
(1982), exists with respect to the Association, and provided
further that the form of any such approval 1s satisfactory to

the 0GC; and
- Priorities

RESOLVED FURTHER, That, as the Association is chartered under
the laws of the State of Texas and as the Bank Board has
adopted - a final rule establishing the priorities of claims of
creditors and recognizing state law priorities with respect to
depositors for state-chartered institutions, § 569c.ll of the
Rules and Regulations for the FSLIC ("Insurance Regqulations”),
53 F.R. 25129, to be codified at 12 C.F.R. § 569c.ll, the
Recelver 1s directed to recognize the prilorities of the claims
of depositors established under Texas law; and

RESOLVED FURTHER, That, the FSLIC having been advised by the
General Counsel to the Commissioner that, under Texas law,
claims of depositors have priority over the claims of general
creditors, and the OGC having reviewed applicable provisions cf
Texas law and having concurred with this advice, the Receiver
is directed to accord priority to the claims of creditors in

accordance with § 569c.ll of the Insurance Requlations, S3 F.K.
25129, and, pursuant to § 5S569c.1ll(a)(6) of the Insurance
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Appointment of Receiver for
Tesoro Savings & Loan Association
Laredo, Texas
Under § 406(c)(1l)(B)
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Requlations, to accord priority to claims of depositors with
respect to their deposits over the claims of general creditors.
notwithstanding § 549.5-1 of the Rules and Regulations for the
Federal Savings and Loan System ("Federal Requlations”), 12
C.F.R. § 549.5-1 (1988), or any other provision of Part 549 of
the Federal Requlations, 12 C.F.R. Part 549 (1988): and

Worthlessness of General Creditor,
Subordinated Debt and Stock Interests

RESOLVED FURTHER, ' That the Bank Board finds that the
Association 1s not a going concern and could continue as a
going concern only with financlial assistance from the FSLIC; and

RESOLVED FURTHER, That the Bank Board finds that the
Association's financial condition 1s such that the Association

cannot be sold to an independent third party without financial
assistance from the FSLIC; and

RESOLVED FURTHER, That the Bank Board finds that the proceeds
that can be realized upon liquidation of the Association's
assets are insufficient to satisfy the Assoclation's secured,
and deposit liabilities, and unsubordinated claims of
governmental units for unpaid taxes (other than Federal inccme
taxes), such that no amount remains for payment of general
creditors or for distribution to the Association's subordinated
debt holders or stockholders, and therefore, the Association’s
general creditors' claims, subordinated debt and stock
(including common stock, preferred stock, permanent stock,
quarantee stock, stock and nonwithdrawable accounts, as defined
by 12 C.F.R. § 561.42 (1988)), are worthless; and

Powers and Duties of Receivers

RESOLVED FURTHER, That, pursuant to § 406(c)(l)(B), (c)(3), and
(d) of the NHA, 12 U.S.C. § 1729(c)(1)(B), (c)(3), and (d)
(1982), the FSLIC as Receiver shall have and exercise all
powers, rights, and privileges, and shall assume, perform, and
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discharge all duties, respcnsibilities, and obligations of a
receiver for a Federal savings and loan associlation accorded aor
imposed by, and subject to, applicable provisions of law and
regulations and orders of the Bank Board, including, but not
limited to, § 5(d) of the HOLA, 12 U.S.C. § 1464(d) (1982),
_§ 406 of the NHA, 12 U.S.C. § 1729 (1982), and the provisions
of Parts 547 and S49 of the Federal Regqulations, 12 C.F.R.
Parts 547 and 549; and

RESOLVED FURTHER, That, in addition to all powers and authority
of a receiver provided for by law, requlations, and orders., the
Receiver is hereby authorized and empowered, and need not seek
further approval from the Bank Board, to borrow money in such
amounts from any source and in any manner as the Receiver
requires to fulfill its duties as receiver, to execute,
acRnowledge, and deliver evidence of indebtedness for such
borrowings, and to secure repayment of such borrowings by
mortgages, pledges, and assignments in trust, or hypothecation
of any property of the Association, provided that the form of
any contract or security agreement for such borrowings shall be

approved by the 0OGC; and

RESOLVED FURTHER, That the Receiver need not furnish any bond:
and

RESOLVED FURTHER, That, notwithstanding the provisions of
§ 548.1 and § S549.2, of the Federal Requlations, 12 C.F.R.

§§ 548.1 and 549.2 (1988), the Receilver may elect to notify by
certified mail all persons and entities that the Receiver knows

to be holding or to be in possession of assets of the
Association; and

" RSOLVED FURTHER, That the Recelver 1is-hereby directed to
provide notice to general creditors of the Association,
subordinated debt holders and stockholders advising them of the
appointment of the .Receiver and. the determination of the
worthlessness of general creditors’' claims and stock, including

subordinated debt; and
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Implementing Authority

RESOLVED FURTHER, That the Executive Director, or the Principal
Deputy Executive Director, FSLIC, or the designee of either of
them ("Director”), is hereby authorized to take such action as
- may be necessary or appropriate to carry out the obligations of
. the FSLIC as Receiver, pursuant to 1i1ts appointment; and

RESOLVED FURTHER, That the FSLIC, in 1ts corporate capacity and
not in its capacity as Receiver, 1s hereby authorized to make
advances to the Receiver for the purpose of enabling the
Receiver to perform its functions and duties and to pay costs
and expenses of the receivership, on such terms and conditions
as the Director shall deem appropriate, and the Director may
execute such documents as may be necessary to make such
advances and enter into related collateral agreements, provided
that the final forms of any such documents or agreements have

been approved by the 0GC; and

Special Representatives

RESOLVED FURTHER, That one or more persons shall be designated
as Special Representative of the Receiver ("“SR"); that such
designated person or persons shall have the power and authority
to act in the name and on behalf of the Receiver, including the
authority, subject to the direction of the Director or the
Deputy Executive Director for Asset Management-Liquidation
("OLD Director"), to take prompt possession of the books,
records, property, and assets of every kKind and description of
the Association and to exercise all powers of the Receiver;
that, initially, Edward F. Gerber, John Marchant, Ann Barnes,
John Sears, Douglas Warnecke, James DeAngelo, Bruce Burroughs,
and Christopher Doss shall each serve as SR; and that the
Director or OLD Director may replace or remove any SR and may
designate such additional SR(s) as the Director or OLD Director

deems appropriate, prescribing the functions and
responsibilities of such SR(s) as the Director or QLD Director

deems appropriate; and
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Termination of Employment Contracts

RESOLVED FURTHER, That the BSank Board determines that upon
appointment of the FSLIC as Receiver for the Association for
the purpose of liquidaction, the Association shall be in
"default," as such term is defined in § 401(d) of the NHA, 12
. U.8.C. § 1724(d) (1982): and

RESOLVED FURTHER, That every employment contract between the
Association and its officers and employees is hereby terminated
by the Bank Board, effective upon the date of default of the
Association; and

Disclosure of Authority

RESOLVED FURTHER, That the Receiver shall require that any
independent contractor, consultant, or counsel employed by the
Receiver 1n connection with the liquidation of the Association
shall fully disclose to all parties with which such contractor,
consultant or counsel 1s negotiating, any limitation on the
authority of such contractor, consultant or counsel to make
legally binding representations on behalf of the Receiver; and

L

Records and Reports

RESOLVED FURTHER, That each SR shall keep a record of his or
her actions as SR for the Receiver, and shall report on such
actions from time to time as directed by the Director or OLD

Director; and

RESOLVED FURTHER, That the Director shall from time to time
report to the Bank Board with respect to actlions taken pursuant

to this Resolutian.
{

/
By the Fedemal'Home Loan Bank Board

/ [ { /J :I....#-H-r":‘fh..-
Nadxne Y. shlngton '
Assistant Secretary

M
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ACQUISITION AGREEMENT
BETWEEN
THE FEDERAL SAVINGS AND LOAN INSURANCE CORPORATION
. -AS RECEIVER FOR
TESQRQ SAVINGS AND LOAN ASSOCIATION
LAREDQO, TEXAS
AND

AMERICITY FEDERAL SAVINGS BANK
DALLAS, TEXAS
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ACQUISITION AGREEMENT

THIS AGREEMENT is made and entered into this 12 day
of “ﬁﬁ%&ﬁ%ﬁ: 1988, by and between the FEDERAL SAVINGS AND LOAN
INSURANCE CORPORATION, in its capacity as receiver for TESORO
SAVINGS AND LOAN ASSOCIATION, Laredo, Texas (respectively,
"RECEIVER" and "CLOSED ASSOCIATION"), and AMERICITY FEDERAL

SAVINGS BANK, Dallas, Texas ("ACQUIRING ASSQCIATION").
RECITALS

A, The CLOSED ASSOCIATION is a stock savings and
loan association organized under the laws of the State of
Texas, the accounts of which are insured by the FEDERAL SAVINGS
AND LOAN INSURANCE CORPORATION in its capacity as a corporate

instrumentality of the United States ("CORPORATION").

B. The FEDERAL HOME LOAN BANK BOARD ("BANK BOARD")
nas duly appointed the CORPORATION as RECEIVER for the CLOSED
ASSOCIATION, and the RECEIVER's appointment has become

effective.

C.' The RECEIVER hafs taken possession of the CLOSED
ASSOCIATION and by operation of law has succeeded to all the
rights, titles, powers, and privileges of the CLOSED
ASSOCIATION.

D. The ACQUIRING ASSOCIATIOI&T ls a stock savings and
loan association organized under the laws of the United States,

the accounts of which are insured by the CORPORATION.
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E. It has been mutually agreed between the ACQUIRING

ASSOCIATION an& the RECEIVER, and the BANK BOARD has determined
that it is in the best interests of the CLOSED ASSOCIATION, its
savers, and the CORPORATION, that substantially all of the
CLOSED ASSOCIATION's assets and secured, deposit and certain
tax liabilities be immediately transferred to and assumed by

the ACQUIRING ASSOCIATION, as provided in this Agreement.

F. The ACQUIRING ASSOCIATION 1is unwilling to assume
the CLOSED ASSOCIATION's secured, deposit and certain tax
liabilities in consideration for the purchase by it of the
CLOSED ASSOCIATIQN'S assets, having concluded that the value of
such assets is less than the amount of the liabilities to be
assumed, and the ACQUIRING ASSOCIATION has therefore required
as a condition to entering into this Agreement that the
CORPORATION enter into a separate Assistance Agreement (the
"Assistance Agreement") providing financial assistance in
addition to such assets adequate to compensate it for the

assumption of the CLOSED ASSOCIATION's secured, depoéit, and

certain tax liabilities.

G. fhe ACQUIRING ASSOCIATION is unwilling to acquire
and to bear the'expense of pursuing claims that the CLOSED
ASSOCIATION may have against directors, officers, employees,
stockholders and various third parties, and has requested that
it not be obligated to assume liabilities under leases of
office facilities, many of which may be closed in connection

with the implementation of a plan of consolidation.
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In consideration of the foregolng and of the mutual
covenants and promises contained herein, the RECEIVER and the

ACQUIRING ASSOCIATION enter into the following Aqreement;
AGREEMENT

§ 1 Definitions. For the purpases of this Agreement,

the following terms have the indicated meanings:

(a) "Deposit." The term “"Deposit"” means a
withdrawable or repurchasable share, investment certificate or
deposit in the CLOSED ASSOCIATION of a type that is (or would
be, but for the $100,000 limitation) insurable under Section
405(a) of the National Housing Act (12 U.S.C. § 1728(a) (1982))
iﬂcluding, without limitation, all uncollected items included
in the depositors' balances and credited on the books of the
CiOSED ASSQCIATION, provided, however, that the term "Deposit”
shall not include all or any portion of those Deposit balances
in accounts designated by the RECEIVER or the CORPORATION from
time to time that may be required, in the RECEIVER's or
CORPORATION'S sole discretion, as appropriate, to satisfy any
liquidaﬁed or contingent liability of the depositor arising
from any known or unknown claim, demand, cause of action or
judgment described in § 2(v), (vi) or (vii), whether or not the
amount of the liability is, or can be, determined as of the .
Effective Date (such exclusion from the term “Deposit" to be

effective at the time the ACQUIRING ASSOCIATION is notified of
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the designation of such account by the RECEIVER or the

CORPORATION) .

(b) "Depositor.” The term "Depositeor" means the
holder of a Deposit in the CLOSED ASSOCIATION.

(c) "EBEffective Date." The "Effective Date" is
the date on which this Agreement 1s executed as provided in

§ 17 of this Agreement.

(d) “Equicment." The term "Equipment" means all
equipment included on the books and records of the CLOSED
ﬁSSOCIATION on the Effective Date that 1s located in Leased
Offices, including, but not limited to: Automatic Teller
Machines, vault doors, drive-through equipment, under counter
steel, safes, fireproof cabinets, cocmputer hardware and

software, telephone surveillance and security systems.

(e) "Excluded Papers."” The term "Excluded

Papers” shall have the meaning set forth in § 2 of this

Agreement.

(f) "Fair Market Value." The term "Fair Market

Value“ means, with respect to the purchase and sale of any
property, the price at which a willing buyer and seller under
no undue pressure to buy or sell would purchase and sell such
property on the Effective Date, taking into account any debt
secured by such property or any security interest to which it

is subject at the time of the transfer of such property to the
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ACQUIRING ASSOCIATION, and, with respect to the lease of any

property, the rent at which a willing lessor and lessee, under
no undue pressure to lease, would lease such property on the

Effective Date.

(g) "Fixtures" and "Leasehold Improvements."

The terms "Fixtures” and "Leasehold Improvements" mean thase
improvements, additions, alterations and installations

canstiﬁutinq all or a part of the Leased Offices which were

acquired, added, built, installed or purchased at the expense
of the CLOSED ASSOCIATION, regardless of who shall hold legal

title to such on the Effective Date.

(h) "Furniture." The term "Furniture" means all

furniture included on the books and records of the CLOSED
ASSOCIATION on the Effective Date that is located in Leased
Offices, including, without limitation, carpeting, furniture,

shelving, office supplies and artwork.

(i) “"Leased Offices." The term "Leased Offices"

means the offices, drive-~in facilities and teller facilities
(staffed or automated), together with appurtenant parking,
storage and service facilities, leased by the CLOSED

ASSOCIATION on the Effective Date.

(§j) "Tax Claim." The term "Tax Claim" means any

'claim of a governmental unit for unpaid taxes other than

Federal income taxes, except to the extent subcrdinated to

depositor claims pursuant to apﬁlicable law.

-5 -
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§ 2 Purchase of Assets and Transfer of Sroperty Held

in Trust. The RECEIVER hereby sells to the ACQUIRING
ASSOCIATION, and the ACQUIRING ASSOCIATION hereby ;;urchases
from the RECEIVER, all of the RECEIVER's right, title, and
interest in and to all of the CLOSED ASSOCIATION's assets that
the RECEIVER owns or holds and any of the CLOSED ASSOCIATION's
assets hereafter acquired by the RECEIVER, excluding, however:
(1) Leased Offices; (ii) Equipment; (iii) Fixtures and
Leasehold Improvements; (iv) Furnicture; (v) Any kncwn or
unknown claim, demand, cause of action, or judgment (or
proceeds therefrom) (A) against the CLOSED ASSOCIATION's or any
of its subsidiaries' present or former employees, agents, or
controlling persons, directors, officers, or other persons
directly or indirectly exercising a gontrolling‘influence over
the management or policies of the CLOSED ASSQCIATION or any of
its subsidiaries, (B) against any stockholder of the CLOSED
ASSOCIATION, (C) against any appraiser, accountant, auditor,
attorney., investment banker or broker, loan broker, deposit
broker, securities dealer or other professional individual or
entity performing services for the CLOSED ASSOCIATION, or
employees, agents or other persons acting for or in concert
with such persons, arising out of events which occurred prior
to the date and time of the RECEIVER's taking possession of the
CLOSED ASSOCIATION, and (D) against any administrator,

- executor, personal representative, heir, assign, director or
officer of any person or entity identified in § 2(v)(A), (B) or

(C), arising out of any act(s) or omission(s) of such person or
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entity prior to the Effective Date with respect to the CLOSED
ASSOCIATION or its property., or any of its subsidiaries or the
subsidiaries“property;'(vi) Any known or unknown claim,
demand, cause of action or judgment against a surety for any
person or entity identified in § 2(v)(A), (B), (C), or (D),
including any insurer who may be liable for indemnification for
the loss caused by the action or inaction of any such person or
entity; (vii) Any claim against counsel for the CLOSED
ASSOCIATION for recovery of sums paid by the CLOSED ASSOCIATION
to challenge the receivership or contemporary or subsequent
actions of the BANK BOARD or the CORPORATION; and (viii) All -
items, parts, or portions of the CLOSED ASSOCIATION's books and
records that relate to liabilities that are not assumed by the
ACQUIRING ASSOCIATION pursuant to § 3 of this Agreement and
such limited items, parts, or portions of the CLOSED
ASSOCIATION's books and records as are specifically identified
by the RECEIVER (the "Excluded Papers"). The RECEIVER also
transfers to the ACQUIRING ASSOCIATION all assets or property
held by the CLOSED ASSOCIATION in trust or subject to
arrangements in the nature of a trust ("Trust”) and the
ACQUIRING ASSOCIATION agrees to honor the obligations of the
CLOSED ASSOCIATION under such a Trust to the extent of the

assets or property so held in Trust.

§ 3 Assumption of Secured, Deposit and Certain Tax

Liabilities. The ACQUIRING ASSOCIATION hereby expressly

assumes and agrees to pay, perform, and discharge (i) all of
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the CLOSED ASSOCIATION's liabilities to Depositors with respect
to thelr Deposits, (ii) the CLOSED ASSOCIATION's liabilities
that are secured by assets pur;hased by the ACQUIRING
ASSOCIATION pursuant to § 2 of this Agreement to the extent of

the value of such assets constituting the security for such

liabilities, and (iii) the CLOSED ASSOQCIATION's liabilities for

Tax Claims.
§ 4 Records.

(a) The RECEIVER represents that it is
delivering to the ACQUIRING ASSOCIATION, and the ACQUIRING
ASSOCIATION acknowledges that the RECEIVER 1s delivering to it,
among the assets sold and purchased under § 2 of this

Agreement, all of the CLOSED ASSOCIATION's books and records,

except the Excluded Papers, if any.

(b) The ACQUIRING ASSOCIATION agrees to preserve
and keep safe all of the CLOSED ASSOCIATION's books and records
that it acquires pursuant to this Agreement, to permit the
RECEIVER at any reasonable time to inspect, make extracts from
or copies of any of such books and records, and to cooperate

fully with the RECEIVER in the préparation of the inventory

described below.

(c¢) As a condition of this Agreement, the

'ACQUIRING ASSOCIATION agrees at its own expense either to
segregate and keep separate or, in the alternative and at the

option of the ACQUIRING ASSOCIATION, to reconstruct as of the

- B
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date of this Agreement, the CLOSED ASSOCIATION's books and
records transferred to it until the period in which the CLOSED
ASSOCIATION may file an action for removal of the RECEIVER
pursuant to law has expired, or, if such action is filed, until
the dismissal of such action or the issuance of an order

determining an appeal from any order of a court directing the

removal of the RECEIVER.

§ S Inventorvy. To the extent directed by the BANK

BOARD and as soon as practicable after the Effective Date of
this Agreement, the RECEIVER shall make or cause to be made an

inventory of the CLOSED ASSOCIATION's assets and a record of
its liabilities. The RECEIVER shall furnish to the ACQUIRING

ASSOCIATION upon its completion a copy of the ilnventory and a
record of the CLOSED ASSOCIATION's secured, deposit, and Tax

Claim liabilities that were assumed pursuant to this Agreement.

§ 6 Purchase Price. The purchase price of all assets
sold to the ACQUIRING ASSOCIATION pursuant to § 2 shall be the

assumption of liabilities provided for in § 3.

§ 7 Duties With Respect to Depositors.

(a) The ACQUIRING ASSOCIATION agrees to pay. in

accordance with the provisions of applicable law and the
individual contracts governing the CLOSED ASSOCIATION's

Deposits, all properly drawn and presented withdrawal requests

by the CLOSED ASSOCIATION's Depositors whose Deposits are
assumed by the ACQUIRING ASSOCIATION pursuant to § 2 of this

-9 -
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L

Agreement, to the extent that such Deposits are sufficient to
permit su?h payments and in compliance with the contractual
terms of such Deposits, and in all other respects to discharge,
in the usual course of business, the CLOSED ASSOCIATION's
duties and obligations with respect to its Depositors;
provided, however, that the ACQUIRING ASSOCIATION does not
assume any special or unusual duties of the CLOSED ASSOCIATION
to such Depositors unless the terms of such duties are
disclosed in the CLOSED ASSOCIATION's records. Further, in
accordance with applicable law and individual contracts
governing such Deposits, the ACQUIRING ASSOCIATION agrees to
pay interest on the CLOSED ASSOCIATION's Deposits that are

assumed pursuant to § 3 of this Agreement.

(b) If any Depositor declines to accept the

obligation of the ACQUIRING ASSOCIATION to pay the CLOSED
ASSOCIATION's Deposit liabilities assumed pursuant to § 3 of
this Agreement and asserts a claim against the RECEIVER for any
part of such assumed Deposit liability, the ACQUIRING
ASSOCIATION shall provide the RECEIVER, upon demand, with an
amount of money sufficient to enable it to pay the claim of
such Depositor, less any applicable early withdrawal penalties,
not exceeding the amount credited to such person on the
ACQUIRING ASSOQOCIATION's records at the time such demand is
made, and, upon paying the RECEIVER as so demanded, the
ACQUIRING ASSOCIATION shall be discharged from any further

liability for such claim under this Agreement.
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(¢) The ACQUIRING ASSOCIATION shall give written

notice, in a form approved by the RECEIVER or its counsel, to
the CLOSED ASSOCIATION's Depositors whose Deposits are assumed
by the ACQUIRING ASSOCIATION pursuant to § 3 of this Agreement

of its assumption of liability for such Deposits.

§ 8 Leased QOffices, Leasehold Improvements., Ecui=-ment

and Furniture and Fixtures.

(a) The ACQUIRING ASSOCIATION shall provicde
thrift services in the tréde area of the CLOSED ASSQOCIATION on

the first regular business day after the Effective Date. At
the option of the ACQUIRING ASSOCIATION, such services may be
provided at any or all of the Leased Offices, or at other
premises within the trade area. For any periocd during which
the ACQUIRING ASSOCIATION occupies one or more of the Leased
Offices, the ACQUIRING ASSOCIATION agrees to pay to the
RECEIVER a Fair Market Value rent (as hereinafter set forth)
for the use of each Leased Office occupied and of all
Furniture, Fixtures, Equipment and Leasehold Improvements
located therein or thereon. Rent for property owned by the
CLOSED ASSOCIATION shall be determined within sixty (60) days
after the Effective Date by mutual agreement of the RECEIVER
and the ACQUIRING ASSOCIATION, or, if they cannot agree, by an
ﬁppraiser mutually acceptable to the RECEIVER and the ACQUIRING
ASSOCIATION. The cost of such appraisal shall be shared
equally by the RECEIVER and the ACQUIRING ASSOCIATION. Rent
for property not owned by the CLOSED ASSOCIATION shall be an

..11.—
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amount equal to any and all rents and other amounts which the
RECEIVER incurs or accrues as an cbligation or is obligated to
pay (for the period of the ACQUIRING ASSOCIATION's occupancy)

pursuant to all leases and contracts regarding the respective

property.

(b) The RECEIVER hereby grants to the ACQUIRING

ASSOCIATION a ninety (90) day option, commencing at the
Effective Date, to take an assignment or sublease of any or all
of the Leased Offices, to the extent that the respective
lease(s) can be assigned or premises sublet; provided that the
exercise of the option with respect to any lease must be as to
all premises subject to such lease. I[f the ACQUIRING
ASSOCIATION exe?cises its option with respect to a Leased
Office, or if the ACQUIRING ASSOCIATION does not exercise its
option with respect to a Leased Office but subsequently obtains
the right to occupy such Leased Office (whether by assignment,
lease, sublease, purchase or otherwise), the ACQUIRING
ASSOCIATION shall purchase all Furniture, Fixtures, ﬁquipment
and Leasehold Improvements of the RECEIVER located therein or
thereon. If the ACQUIRING ASSOCIATION'eiercises its option
with respect to a Leased Office not occupied by the ACQUIRING
ASSOCIATION continuously since the Effective Date, tPe
ACQUIRING ASSOCIATION shall pay to the RECEIVER rent as
determined pursuant to Section 8(a) for the period from the

Effective Date to the date of exercise of the option.

- 12 -
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(c¢) If the ACQUIRING ASSOCIATION exercises its

option with respect to any Leased Office, the RECEIVER shall
use 1ts best efforts to assist the ACQUIRING ASSOCIATION in
obtaining an assignment or sublease, provided, however, the
RECEIVER shall not pay., nor shall it become obligated to pay,
any monies to the ACQUIRING ASSOCIATION, the lessor, or any

third party as a part of its effort to assist in effectuating

such assignment or sublease.

(d) Within ninety (90) days after the Effective
Date, the ACQUIRING ASSOCIATION shall vacate any Leased Office
as to which it does not exercise the option provided in Section
8(b), unless the ACQUIRING ASSOCIATION negotiatés an agreement
with the owner or lessor of the Leased Qffice satisfactory to
the RECEIVER, providing for occupation of the Leased Office for
a longer period of time, which agreement shall provide for a
release of any further obligations of the RECEIVER under the
CLOSED ASSOCIATION's lease. If the ACQUIRING ASSOCIATION
vacates a Leased Office, it will arrange for the discontinuance
or transfer to another location of any safe deposit business
conducted at the Leased Office and will take responsibility for
the return, transfer or other appropriate dispecsition of the
contents of any safe deposit boxes at such Leased Office. 1If
the ACQUIRING ASSOCIATION elects to occupy any Leased Office‘
for more than fifteen (15) days, it shall provide the RECEIVER
with fifteen (15) days written notice_;f its intention‘to

vacate prior to vacating such premises.

S

- 13 -
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(e) If the ACQUIRING ASSQCIATION purchases any

Leasehold Improvements, the purchase price shall be equal to

the Fair Market Value of such Leasehold Improvements.

(£) Furniture, Fixtures, and Equivment. If the
ACQUIRING ASSOCIATION purchases any item of Furniture, Fixtures
or Equipment, the purchase price shall be equal to the Fair
Market Value of such item. The RECEIVER shall have the option
to retain, without cost to the ACQUIRING ASSOCIATION, such
items of Furniture and Equipment as the RECEIVER, iﬁ its sole

discretion, shall determine.

(g) Conveyance of real and personal property
interests shall be made, as appropriate, by RECEIVER's Deed or
Bill of Sale "as is,"” "where is," and without warranty of
title, and shall be subject to any liens, encumbrances and
other charges upon such property. The ACQUIRING ASSOéIATION
shall pay all closing costs and expenses with respect to

closing, except for attorneys' fees of the RECEIVER.

§ 9 Office Space for the RECEIVER. The ACQUIRING
ASSOCIATION agrees to provide the RECEIVER, without cﬂarge and,
if its duties so require, for such period as the RECEIVER may
request from the date of this Agreement, adequate space,
including vault space and furnishings, for the RECEIVER'S use
in connection with the transfers and transactions required by
this Agreement and with the exercise énd discharge of its

pdwers and duties as receiver of the CLOSED ASSOCIATION.

- 14 -
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§ 10 Litigation: Power of Attorney. In the event that

any action at law or in equity in which the RECEIVER has an
interest is instituted by any person against the CLOSED
ASSOCIATION, the ACQUIRING ASSOCIATION, or both of them, or
against the RECEIVER and either or both of the foregoing as
co-defendants, or in which action the RECEIVER joins or is
joined as co-defendant, the ACQUIRING ASSOCIATION agrees to
file, or to joln with the RECEIVER in filing, a petition to
remove the action to an appropriate court, and hereby
authorizes and appoints as its attorney for the purpose of
effecting such removal any attorney designated or approved by

the RECEIVER to act in that capacity.

§ 11 Rights and Forkearance. The rights, powers, and

remedies given to the parties by this Agreement shall be in
addition to all rights, powers, and remedies given by any
applicable statute or rule of law. Any forbearance, failure,
or delay by either party in exercising or partially exercising
any right, power, or remedy shall not preclude the further

exercise of such right, power, or remedy.

§ 12 Sole Benefit. It is the intention of the parties

that this Agreement, the assumption of obligations and
statements of responsibilities under it, and all conditions and
provisions of it, afe for the sole benefit of the RECEIVER and
the ACQUIRING ASSOCIATION and for the benefit of'no other
person. Nothing expressed or referred to in this Agreement 1is

intended to or shall be constrﬁed to give any person other than

- 15 -
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the RECEIVER or the ACQUIRING ASSOCIATION any legal or
equitable right, remedy. or claim under or with respect to this

Agreement or any of its provisions.

§ 13 Successors and Assigns. All the terms and
provisions of this Agreement shall be binding upon and inure to
the benefit of the parties, their respective transferees,
successors, and assigns, but this Agreement may not be assigned
nor may any rights under it be transferred to or vested in any
other party through merger, consolidatiocn, or otherwise,

without the prior written consent of the CORPORATION.

§ 14 Notices. Any notice, request, demand, or other
communication to either of the parties shall be deemed given
when received and shall be given in writing and delivered in
person or sent by first class mail in a prepaid envelope to
such party at its address set_forfh below or at such other
address as such party shall hereafter furnish in writing:

Americity Federal Savings Bank
750 N. St. Paul, Suite 1500
Dallas, Texas 75201
Attn: Bernard Schuchmann, Chairman
of the Board of Directors
Federal Savings and Loan Insurance Corporation

Attn: Special Representative, Receiver
for Tesoro Savings and Loan Assocliation

Laredo, Texas
801 17th Street, N.W.
Washington, D.C. 20552

§ 15 Accounting Principles. Except as otherwise

provided in this Agreement, any computations made for the
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purposes of this Agreement shall be governed by generally
accepted accounting principles as applied in the savings and
loan industry, except that where such principles conflict with
the terms of this Agreement, the Assistance Agqreement or other
-agreements to which the ACQUIRING ASSOCIATION and the
CORPORATION are parties, including, but not limited to, an
agreement to make a contribution or loan, applicable
requlations of the BANK BOARD or the CORPORATION, or any
resolution or action of the BANK BOARD or the CORPORATION
approving, or adopted concurrently with, this Agreement, then
this Agreement, the Assistance Agreement, such requlations, and
such resolutions or actions shall govern. In the case of any
ambiguity in the interpretation or construction of any
provision of this Agreement, such ambiquit?'shall be resolved
in—a manner consistent with the Assistance Agreement, such
regulations, and the BANK BOARD's or the CORPORATION's
resolutions or actions. If there is a conflict between this
Agreement and the Assistance Agreement or such requlations or
resolutions or actions., then the Assistance Agreement or such

requlations or resolutions or actions shall govern.

§ 16 Governing Law. To the extent that federal law
does not control, this Agreement and the rights and obligations
under it shall be governed by the law of the State of Texas.
‘Nothing in this Agreement shall require any unlawful action or

inaction by either party.
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§ 17 Effective Date. This Agreement, and the transfer
of the CLOSED ASSOCIATION's assets and secured, deposit and
certalin tax liabilities provided for by this Agreement, shall

become effective upon its execution by the parties.

§ 18 Entire Agreement; Severability.

(a) This Agreement, together with any
interpretation of it or any understahﬁing agreed to in writing
by the parties, constitutes the entire agreement between the
ACQUIRING ASSOCIATION and the CORPORATION as RECEIVER, but not
in its corporate capacity, in connection with the transactions
contemplated by this Agreement, and supersedes all prior
agreements and understandings of the parties, excepting only
any resolutio-ns or letters approved or adopted |

contemporaneously with this Agreement by the BANK BOARD or the

CORPORATION.

(b) If any provision of this Agreement 1is

invalid or unenforceable, then, to the extent possible, all of

the remaining provisions of this Agreement shall remain in full

force and effect and shall be binding upon the parties.

§ 19 Counterparts: Modification.; Headings.

(a) This Agreement may be executed in any number
- of counterparts, each of which shall be an original, but all of

which shall together constitute one and the same instrument,
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and either party may execute this Agreement by signing any such

counterpart.

(b) No modification of this Agreement shall be
binding unless executed in writing and signed by the parties or

thelr successors.

(c) Section headings are not to be considered
part of this Agreement, are solely for convenience of
reference, and shall not affect the meaning or interpretation

of this Agreement or any of its provisions.

§ 20 War;anties.

(a) The RECEIVER warrants and represents that it
has authority to enter into this Agreement and that as RECEIVER
it has full power and authority to transfer the CLOSED
ASSOCIATION's assets and secured, deposit and certain tax

liabilities as provided by this Agreement.

(b) The ACQUIRING ASSOCIATION‘warranfs and
represents that all of the transactions contemplated by this
Agreement have been or will be authorized by all necessary
corporate action and that it, by its proper officers or agents,
has executed this Agreement and shall execute and deliver all
instruments, certificates.‘and other documents that may be

necessary or incidental to the performance of this Agreement.

(c) These warranties shall survive the

execution, performance, and termination of this Agreement.
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§ 21 Continuing Cooveration. The RECEIVER agrees,
upon the request of the ACQUIRING ASSOCIATION, to execute and

deliver such further instruments and documents of convevance as
shall be necessary or proper to vest in the ACQUIRING
ASSOCIATION the RECEIVER's full legal or equitable title to the
property transferred to the ACQUIRING ASSQCIATION pursuant to

this Agreement.

"IN WITNESS WHEREOF, the parties hereto have executed

this Agreement by their duly authorized officers or agents.

FEDERAL SAVINGS AND LOAN
INSURANCE CORPORATION
AS RECEIVER FOR TESORO
Date: Novambaer ¥ , 1988 SAVINGS AND LOAN ASSOCIATION

By: .( Ve (O Eﬁ;5=£g:ﬁg

Its: Special Representative

Date: Nevembev|(® , 1988 AMERICITY FED;:RAL SAVINGS BANK
Attest: . P By: NN L
Its:
- 20 -
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TERMINATION AGREEMENT

This TERMINATION AGREEMENT (this "Agreement"), dated as of
December 18, 1991, by and among the FEDERAL DEPOSIT INSURANCE

CORPORATION ("FDIC') AS MANAGER OF THE FSLIC RESOLUTION FUND
("FRF") (the FDIC as Manager of FRF herein called the "FDIC Manager"), the

RESOLUTION TRUST CORPORATION, a corporate instrumentality of the United States
of America ("RTC"), and AMERICITY FEDERAL SAVINGS BANK, a federal stock

savings bank, located in Dallas, Texas ("Americity”").

RECITALS

A. On November 18, 1988, the Federal Savings and Loan Insurance

Corporation ("FSLIC") and Americity entered into an Assistance Agreement ("Assistance
Agreement”) and related documents in connection with the transfer of substantially all of

the assets and liabilities of Tesoro Savings & Loan Association to Americity.

B. Section 11A(a)(1) of the Federal Deposit Insurance Act ("FDI Act"),
12 U.S.C. § 1821a(a)(1), established a separate fund designated as the FRF to be managed
by the FDIC and separately maintained and not commingled. Pursuant to Section 11A(a)(2)
of the FDI Act, 12 U.S.C. § 1821a(a)(2), except as provided in Section 21A of the Federal

Home Loan Bank Act ("FHLB Act"), 12 U.S.C. § 1441a, all assets and liabilities of the
FSLIC on the day before the date of the enactment of the Financial Institutions Reform,

Recovery, and Enforcement Act of 1989 ("FIRREA") were transferred to the FRF. The
Assistance Agreement and the rights and obligations of the FSLIC thereunder were
transferred to the FRF pursuant to Section 11A(a)(2) of the FDI Act.

C.  Section 21A(b) of the FHLB Act, 12 U.S.C. §§ 1441a(b), as added by
Section 501 of FIRREA, established the RTC. Pursuant to Section 21A(b)(11)(B) of the

. FHLB Act, 12 US.C. §§ 1441a(b)(11)(B), the RTC is directed to modify, renegotiate or
restructure existing FSLIC assistance agreements relating to cases resolved by the FSLIC

between January 1, 1988 and the date of enactment of FIRREA, August 9, 1989 (the
"Original Agresments”), where savings would be realized by such actions. The cost or

income of such modification can be a liability or an asset of the RTC or the FRF as
determined by the RTC Oversight Board.

D. In the Strategic Plan for the RTC, dated December 31, 1989, the RTC
Oversight Board allocated the income or expense resulting from restructuring the Original
Agreements to the FRF.

EXHIBIT

_E

L.1224/1109/01JF28
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E.  Americity, the FDIC Manager and the RTC desire to provide for the

early termination of (i) the Assistance Agreement, (ii) that certain Warrant Agreement
dated November 18, 1988, by and between the FDIC Manager (as successor to FSLIC) and

Americity (the "Warrant Agreement”), and (iii) that certain Acquisition Agreement dated
November 18, 1988, by and between the FDIC Manager (as successor to FSLIC) and

Americity (the "Acquisition Agreement") (the Assistance Agreement, Warrant Agreement
and Acquisition Agreement are sometimes hereinafter referred to as the "1988

Agreements”).

Capitalized terms not otherwise defined herein shall have the meanings given
such terms in the Assistance Agreement.

AGREEMENT

In consideration of the mutual promises and covenants contained herein, and
of other good and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, and, notwithstanding anything to the contrary under the terms of the 1988
Agreements and any other related agreements, the parties hereby agree as follows:

ARTICLE I
CLOSING

The consummation of the transactions contemplated by this Agreement shall
take place at a closing (the "Closing") to be held at the offices of Baker & Botts, 555 13th
Street, N.W,, Washington, DC at 11:00 a.m. eastern standard time on December 18, 1991,
or such earlier or later date as the parties hereto may agree in writing (the "Closing Date").

ARTICLE II
PAYMENTS AND TRANSFERS

Section 2.1 Payment of Termination Amount. On the Closing Date, subject

to the satisfaction of the conditions precedent set forth in Section 6.1 and in consideration
for Americity’s entering into this Agreement, the RTC shall cause the FDIC Manager (i)
to pay to Americity, by wire transfer in immediately available funds, $2,977,000
("Guaranteed Yield Prepayment”), and (ii) to execute and deliver to Americity a Promissory
Note (as more fully described in Section 2.2) in an amount (the "Note Amount") equal to
$158,669,750.56 (the Guaranteed Yield Prepayment and the Note Amount are referred to
in this Agreement as the "Termination Amount"). The Note Amount shall be determined
pursuant to the provisions of Section 2.2. The Guaranteed Yield Prepayment represents
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prepayment in respect of the Guaranteed Yield Amount pursuant to Section 3(c)(1) of the
Assistance Agreement.

Section 22 Promissory Note. Thc Promissory Note shall be a mnety (90)
day note made by the FDIC Manager and payable to Americity in an amount equal to the
Book Value of the Transferred Assets (as defined in Section 3.1) as shown on the Book
Value Reconciliation Report (as defined in Section 4.3(a)). The Promissory Note shall be
in the form attached hereto as Exhibit A. The amount of the Promissory Note may be
reduced only pursuant to the terms of Section 4.3(b) of this Agreement; such adjustment,
- 1f any, shall be reflected in the final payment to be made on the Promissory Note.

Section 23 Warrants. On the Closing Date, the FDIC Manager shall deliver
to Americity, for cancellation by Americity, 100% of the warrants to purchase common stock
of Americity granted to the FDIC Manager (as successor to the FSLIC) pursuant to the
Warrant Agreement ("Warrants”).

Section 24 Tax Benefs ancellation Agreemen OntheClosngate the
parties hereto shall execute and deliver the Tax Benefits Cancellation Agreement in the
form attached hereto as Exhibijt B.

Section 25 Barrett Center.

(a) The pamcs hereto agree that to enable Americity to consummate a sale
of Barrett Center (as defined in Section 2.5(¢c)), the transfer of Barrett Center shall not
occur on the Closing Date, provided that the Book Value of Barrett Center shall be
included in the Book Value Reconciliation Report and the Note Amount as of the Closing
Date. If the sale of Barrett Center is not consummated within thirty (30) days after the
Closing Date, Americity shall transfer, assign and convey Barrett Center to FDIC Manager
on the date that is thirty (30) days after the Closing Date. If the sale of Barrett Center
(pursuant to the terms of two (2) certain Agreements of Sale by and between Americity and
Stan Thomas, both executed by Stan Thomas on July 10, 1991 and executed by Americity
~ on August 14, 1991) is consummated within thirty (30) days after the Closing Date and if

the loan made by Americity to facilitate such sale is underwritten in a manner acceptable
to FDIC-Division of FSLIC Operations ("DFO") under DFO’s normal accounting standards
for loans to facilitate (which standards have been provided to Americity), Americity shall
transfer, assip and convey such loan to FDIC Manager within three (3) days after the date
such loan is made (but no later than the date which is thirty (30) days after the Closing
Date). In no event shall Amenclty sell the Barrett Center except pursuant to the terms of

such Agreements of Sale.

(b)  During the thirty (30) day period after the Closing Date, Americity shall
be subject to the provisions of Section 17(a) of the Assistance Agreement with respect to
Americity’s administration, management, and disposition of Barrett Center.

L1224/1109/01JF28 3-
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(c) "Barrett Center" is that certain property described as "developed
commercial sites” located on Earnest Barrett Parkway in Marietta, Georgia and identified
by REO Number 1310-02-162 on Americity’s Covered Asset REQ Portfolio as of November

30, 1991.

ARTICLE II
TRANSFER OF ASSETS

Section 3.1 Transferred Assets. At the Closing, Americity shall transfer,
assign and convey to FDIC Manager, without recourse (except as set forth in this Agreement

or in the documents ("Transfer Documents") executed by Americity as of the date hereof
effecting such transfer, assignment and conveyance) and to the fullest extent permitted by
law or applicable contract provision, all of Amerjcity’s right, title and interest in and to the
. following assets, properties and rights (the "Transferred Assets”):

- (a) The mortgage and non-mortgage loans listed on Exhibit C attached
hereto (the "Iransferred Loans"), all of which Transferred Loans are currently treated as

"Covered Assets” under the terms and conditions of the Assistance Agreement;

(b) All mortgages, deeds of trust (collectively, "Mortgages") and other
collateral interests granted in favor of Americity to secure the Transferred Loans, including
but not limited to all assignments of leases and rents, all assignments of office, hotel,
parking and other management agreements, all assignments of contracts for construction and
architectural work, all security interests of Americity in owned and leased personal property
of any of the borrowers under the Transferred Loans, including but not limited to the
mortgages, deeds of trust and other collateral listed on Exhibit C attached hereto;

(¢) All environmental and other indemnities given to Americity in

connection with any of the Transferred Loans, together with all puts, options and rights of
. Americity to either sell loans or portions thereof to third parties, or acquire any real or

personal property securing any of the Transferred Loans;

(d) Fee ownership of the real property listed on attached Exhibit D hereto
(the "Transferred REQ"), all of which Transferred REO is currently treated as "Covered
Assets” under the terms and conditions of the Assistance Agreement, together with (i) the
improvements and fixtures located on the Transferred REO, (ii) the personal property
associated with the operation of the Transferred REO, and (iii) all appurtenances, rights,
easements, rights-of-way, tenements and hereditaments incident to the owmnership and

operation of the Transferred REO.
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(¢) All Covered Assets owned, controlled by, or in the possession of
Americity, including all Covered Assets which (i) have Book Value (as reflected on the
books and records of Americity), (ii) have been charged off, or (iii) have been otherwise
satisfied; -

(f) All machinery, equipment, vehicles, furniture, tools, spare parts,
supplies, materials, and other similar personal property owned or leased by Americity,
located at the site of the Transferred REO and pertaining to the Transferred REQ,
including, without limitation, the items described in Exhibit D-1 attached hereto;

(g) All agreements related to the operation, ownershlp, leasing,
maintenance or development of the Transferred REO (which are described in Exhibit D-2
attached hereto), including, without limitation, (i) lease agreements entered into with third
party tenants (the "Real Property Leases"), (ii) agreements for the purchase or sale of goods,
materials, supplies, tenant lists, media services, machinery, capital assets or services, (iii)
joint venture or partnership agreements with any person, and (iv) any other agreements
related to the operation, ownership, leasing, maintenance or development of the Transferred

REO (collectively, the "Assigned Contracts");

(h) Originals or, when such originals are not in Americity’s possession,
copies (to the extent in Americity’s possession) of all operating data and records of
Americity relating to the Transferred REO and the Transferred Loans, including books,
records, blueprints, specifications, tenant lists, certified rent rolls, legal files, credit
information and correspondence;

(i)  All transferable computer software and related documentation relating
to the operation of the Transferred REO and the servicing of the Transferred Loans;

()  All United States trademarks, service marks, trademark and service
mark applications, trade names, trade nghts whether or not registered, and the assignable
licenses and permits, in each case used in the operation of the Transferred REO or the
- property encumbered by the Mortgages, including, without limitation, those listed in Exhibit
D-3 hereto; and

(k) All permits, certificates of occupancy, licenses, approvals and
authorizations issued to Americity by Federal, state or local governments or governmental
authorities which are necessary or appropriate to comply with applicable laws and
rcgulanons relatmg to any of the Transferred Assets, including, without limitation, those
items hstcd in Exhibit D-4 attached hereto (collecuvely, the "Licenses”).

SCCU.OII3.2 1S l'!! 0.0[0.. l’!‘ 1 KResSpect t0 I ransi¢ f -8

Assets. On the Closing Date and for a reasonable time after the Closing Date (1) Amencny
will execute and deliver all instruments as prepared by the RTC or the FDIC Manager that
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the RTC or the FDIC Manager deems reasonably necessary to complete the ‘assignments
or transfers of the Transferred Assets, and (ii) Americity will transfer and deliver to the
FDIC Manager, in a format that generally complies with industry standards, all books,
records, documents, files and all other information (including, without limitation, loan trial
balances (magnetic tape and hard copy to the extent Americity has systems capacity to
provide such information in such format), loan histories, tax records, insurance policies,
litigation (both asset and non-asset) information, bankruptcy information, information on
potential environmental liabilities, third party property management contracts, participation
information and subsidiary information) in Americity’s control or possession relating to the
Transferred Assets or deemed reasonably necessary by the FDIC Manager to effectively take
ownership and control of such Transferred Assets (to the extent such items or information

are in the control or possession of Americity).

Section 3.3 Transferred Claims. On the Closing Date, Americity shall
transfer, assign and convey to the FDIC Manager, without recourse (except as set forth in

this Agreement or the Transfer Documents) and to the fullest extent permitted by law or
applicable contract provision, all of Americity’s right, title and interest in and to any
Acquired Association Claim or Related Claim with respect to the Transferred Assets, such
Acquired Association Claims and Related Claims identified in Exhibit E attached hereto
("Transferred Claims"). On the Closing Date and for a reasonable time after the Closing
Date (i) Americity will execute and deliver all instruments as prepared by the RTC or the
FDIC Manager that the RTC or the FDIC Manager deems reasonably necessary to
complete the assignments or transfers of the Transferred Claims, and (ii) Americity will
deliver to the FDIC Manager all documents and files in Americity’s control or possession
relating to the Transferred Claims or deemed reasonably necessary by the FDIC Manager
to effectively prosecute such Transferred Claims (to the extent such documents and files are

in the possession or control of Americity).

ARTICLE IV
POST-CLOSING ADJUSTMENTS

Section 4.1 Final Report. Americity shall deliver to the RTC a report with
respect to the period commencing on October 1, 1991 and ending on November 30, 1991
(the "Final Report®) no later than twenty (20) days after the Closing Date. The Final
Report shall contain the items required to be included in a Quarterly Report under Section
16(a) of the Assistance Agreement and be in the format (with supporting documentation)
in accordance with: the policies and procedures of the RTC with respect to previous
Quarterly Reports. No later than thirty (30) days after submission of the Final Report, the
FDIC Manager will pay or cause to be paid to Americity an amount equal to (x) the amount
- requested by Americity in the Final Report, less (y) the Final Report Disputed Item
Amount. The term "Final Report Disputed Item Amount” means (i) the full amount of any
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exceptions or disputes which are specifically referenced on Exhibit F attached hereto with
respect to assistance payments requested to be paid by the FDIC Manager (as successor to
the FSLIC) pursuant to the Assistance Agreement, and (i) the full amount of any
exceptions or disputes noted by the RTC with respect to the Final Report.

Section 4.2 Post-Closing Reimbursements. For a period of one hundred
twenty (120) days following the Closing Date (the last day of such 120 day period herein

called the "Modification Date"), Americity shall be permitted to submit to the RTC (i)
requests for reimbursement for expenses incurred prior to the Closing Date for which
Americity is entitled to reimbursement pursuant to the Assistance Agreement, and (ii) a
report and a request for reimbursement for the period from December 1, 1991 through the
Closing Date containing the items required to be included in a Quarterly Report under
Section 16(a) of the Assistance Agreement (in the format (with supporting documentation)
in accordance with the policies and procedures of the RTC with respect to previous
Quarterly Reports) (collectively, "Post-Closing Reimbursements”); provided that (y)
Americity shall not be entitled to reimbursement for any Post-Closing Reimbursements
requests submitted after such Modification Date, and (z) any bills Americity receives after
the Closing Date for expenses for which Americity is entitled to reimbursement pursuant
to the Assistance Agreement shall be forwarded, when practicable, to the FDIC Manager
for payment. RTC shall pay Americity the amounts requested in the Post-Closing
Reimbursements, less the amount of any disputed items with respect to the Post-Closing
Reimbursements ("Reimbursement Dispute Amount”), within thirty (30) days after RTC's
receipt of each such Post-Closing Reimbursements request.

Section 4.3 Book Value Audit Adjustment.

(a) On the Closing Date, Americity shall provide the FDIC Manager with
a report ("Book Value Reconciliation Report”) which identifies each Transferred Asset and
the Book Value of each Transferred Asset as of November 30, 1991. The Book Value
Reconciliation Report shall be certified as true, complete and accurate to the best
knowledge of the Controller of Americity after due inquiry. The FDIC Manager. (through
. the FDIC Division of Accounting and Corporate Services or another designee) shall perform
a review ("Book Value Audit") of the books and records of Americity relating to the
Transferred Assets to confirm the Book Value of the Transferred Assets as of the Closing
Date. The FDIC Manager shall use its best efforts to cause the Book Value Audit to be
completed within ninety (90) days after the Closing Date; if the Book Value Audit is not
completed prior to the completion of the Payment Audit (as described in Section 3.1), the
Book Value Audit shall be completed simultaneously with the completion of the Payment
Audit. The FDIC Manager shall deliver a copy of the Book Value Aundit to Americity

within thirty (30) days after completion of the Book Value Audit.

(b)  If the aggregate Book Value of the Transferred Assets as stated in the
Book Value Audit is less than the aggregate Book Value of the Transferred Assets as
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determined by the Book Value Reconciliation Report, Americity shall pay the difference
to the FDIC Manager in accordance with the provisions of this Section 4.3(b). If the Book
Value Audit is completed within ninety (90) days after the Closing Date, the amount
payable on the Promissory Note, and any interest payable thereon, shall be reduced to
reflect the difference in aggregate Book Values between the Book Value Reconciliation
Report and the Book Value Audit and the amount of such reduction shall be reflected in
a reduction to the final payment to be made on the Promissory Note. If the Book Value
Audit is not completed within such ninety (90) day period, Americity shall pay the FDIC
Manager the difference, if any, in aggregate Book Values between the Book Value
Reconciliation Report and the Book Value Audit (together with interest thereon from the .
Closing Date until the date of payment to the FDIC Manager at the rate of 9.39 percent per
annum, calculated on the basis of a 365 day year ("Interest Rate")) within thirty (30) days
after Americity’s receipt of the Book Value Audit. Notwithstanding anything contained in
this Section 4.3(b) to the contrary, if the Book Value Audit is not completed prior to the
Payment Audit, the provisions of this Section 4.3(b) shall be of no force or effect.

Section 44 Post-Closing Expenses. Any bills Americity receives with respect
to.the Transferred Assets for expenses incurred after the Closing Date which are payable
by the FDIC Manager shall be forwarded to FDIC Manager c/o Tesoro Receivership,
FDIC-Division of Liquidation, 14651 Dallas Parkway, Dallas, Texas 75240 for payment.

ARTICLE V
PAYMENT AUDIT

Section 5.1 Generally. Within one (1) year following the Closing Date, the

FDIC Manager shall commence an audit (the "Payment Audit") of all amounts credited or
debited to the Special Reserve Accounts (including without limitation, the Tax Benefit Items

and Tax Detriment Items, as those terms are defined in the Assistance Agreement) from
April 1, 1991 through the Closing Date and all payments by the FDIC Manager or its
. predecessor to Americity pursuant to the Assistance Agreement from April 1, 1991 through
the Closing Date (including the Note Amount), and the determination of the Book Value
of the Transferred Assets pursuant to Section 4.3(a). The FDIC Manager agrees to make
a good faith effort to complete the Payment Audit in a timely manner.

Section 5.2 Payment Audit Procedures. The parties hereto agree that the

Payment Audit, and any adjustments as a result thereof, shall be conducted and determined
in accordance with the following procedures:

, (a) Americity shall deliver to the RTC the Final Report pursuant to
Section 4.1.
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(b) The FDIC Manager or the FDIC Manager's designee shall conduct the
Payment Audit for and on behalf of the FDIC Manager.

* ()  Americity shall use its best efforts to cause to be made available to the

FDIC Manager or its designee, at such times and places as the FDIC Manager may
reasonably request, all books, papers, records and information of any kind in the possession
of Americity relating to any or all matters within the scope of the Payment Audit.

(d) Within thirty (30) days after the FDIC Manager delivers a copy of the
Payment Audit to Americity, (i) if the Payment Audit Adjustment (as defined below)
exceeds zero, the FDIC Manager shall pay or cause to be paid to Americity the amount of
such excess, or (ii) if the Payment Audit Adjustment is less than zero, Americity shall pay
to the FDIC Manager such shortfall. The "Payment Audit Adjustment” is the sum of (x) an
amount (the "Final Report Disputed Item Adjustment”) equal to the Final Report Disputed
Item Amount less the amount due the FDIC Manager (to the extent not previously paid to
- the FDIC Manager) with respect to all items that are subject to the Payment Audit (except
for Reimbursement Dispute Amount items), as reflected in the Payment Audit, together
with interest on the Final Report Disputed Item Adjustment at the Interest Rate calculated

from the Closing Date until the date of payment, and (y) an amount (the "Reimbursement
[tem Adjustment”) equal to the Reimbursement Dispute Amount less the amount due the
FDIC Manager (to the extent not previously paid to the FDIC Manager) with respect to all

Reimbursement Dispute Amount items, as reflected in the Payment Audit, together with
interest on the Reimbursement Item Adjustment at the Interest Rate for each
Reimbursement Dispute Amount item to which the Reimbursement Item Adjustment relates

calculated from the date each such Reimbursement Dispute Amount item was due and
payable pursuant to Section 4.2 until the date of payment. |

Section 53 Obiection to Results of Payment Audit. The parties hereto
agree that any disputes with respect to the Payment Audit shall be resolved and determined
in accordance with the following procedures:

(a) Within thirty (30) days after completion of the Payment Audit, the
-~ FDIC Manager shall deliver to Americity a copy of the Payment Audit.

(b) Within thirty (30) days following receipt of the Payment Audit,
Americity shall provide to the FDIC Manager a written description of any items in the
Payment Audit with which Americity disagrees (the "Americity Disputed Items"). If
Americity fails to provide a written description of any Americity Disputed Items within thirty
(30) days following the receipt of the Payment Audit (the "Dispute Deadline Date"),
Americity forever waives its right to dispute such non-submitted Payment Audit item. If
there are no Americity Disputed Items, then there shall be no adjustment to the Payment

Audit Adjustment.
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(¢)  Ifthere are any Americity Disputed Items, then the FDIC Manager and
Americity shall attempt to resolve such items within thirty (30) days following the Dispute
Deadline Date (the date on which such thirty (30) day period expires is herein called the
"Resolution Deadline Date").

(d) If the FDIC Manager and Americity fail to resolve any outstanding
Americity Disputed Items by the Resolution Deadline Date, Americity may submit specific
item(s) of unresolved Americity Disputed Items to arbitration pursuant to the provision of
this Section 5.3, along with Americity’s determination of the appropriate amount of each
such submitted Americity Disputed Item. Failure to submit any unresolved Americity
Disputed Item to arbitration (together with Americity’s determination of the appropriate
amount of such Americity Disputed Item) within ten (10) days following the Resolution
Deadline Date (the date on which such ten (10) day period expires is herein called the
"Arbitration Deadline Date") shall be deemed a waiver of Americity’s right to dispute such
non-submitted Americity Disputed Item(s). -

(¢) The parties agree that the Arbiter to whom any unresolved Americity
Disputed Item(s) shall be submitted is Kenneth Leventhal & Company. If Kenneth
Leventhal & Company is unwilling or unable to serve as Arbiter, the parties shall mutually
agree on another party to serve as Arbiter. If the parties are unable to agree on such
substitute Arbiter within thirty (30) days following the date which is the later of the
Arbitration Deadline Date or the date Kenneth Leventhal & Company indicates that it is
unable or unwilling to serve as Arbiter, either party, by written notice to the other party and
to the American Arbitration Association ("AAA"), may request that the AAA select, as soon
as possible but in no event later than thirty (30) days after such request, a party unaffiliated
with any party to this Agreement to serve as Arbiter, and such selected party shall be
deemed Arbiter pursuant to this Section 5.3(e).

()  The FDIC Manager and Americity shall facilitate the resolution of any
outstanding disputes regarding the Payment Audit by making available in a prompt and
timely manner to one another and to the Arbiter for examination and copying, as
. appropriate, all documents, books and records under their respective control if determined
by the parties, in their reasonable judgment, to be relevant to any Americity Disputed Items.

(g2 Within 30 days following the Arbitration Deadline Date, the Arbiter
shall select, with respect to each Americity Disputed Item(s) submitted to arbitration
pursuant to this Section 5.3, either (i) the determination of such Americity Disputed Item(s)
pursuant to the Payment Audit, or (ii) the determination submitted by Americity with
respect to such Americity Disputed Item(s); the Arbiter shall have no authority to select 2
value for any Americity Disputed Item other than the determinations set forth in (i) and (ii)
of this sentence. The decision of the Arbiter shall be final and binding on the parties,

except in the case of fraud.
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(h) If the Arbiter’s determination of such submitted Americity DlSputed
Item(s) is such that the aggregate amount due the FDIC Manager as reflected in the
Payment Audit exceeds the aggregate amount due the FDIC Manager pursuant to the -
determination of the Arbiter, the FDIC Manager, within ten (10) days after the Arbiter’s
determination of such disputed matters, shall pay to Americity the amount of such excess
(the "Arbitration Amount"), together with interest on such Arbitration Amount at the
Interest Rate calculated from the Closmg Date until the date such payment is made:
provided that with respect to any portions of the Arbitration Amount which are payments
due Americity pursuant to Sections 4.1 and 4.2 of this Agreement, the interest on such
amounts shall be calculated from the date such amounts were due and payable pursuant to
Sections 4.1 and 4.2, as applicable, until the date such amounts are paid to Americity.

Section 5.4 Fees and Expenses of Arbiter. The fees and expenses 6f the
Arbiter shall be borne equally by the FDIC Manager and Americity.

ARTICLE VI
- CONDITIONS PRECEDENT TO CLOSING

Section 6.1 onditions to Obligations of the Ang the rDIC Mang
The obhgatmns of the RTC and the FDIC Manager under tlns Agreement shall be subject
to the waiver or fulfillment, on or prior to the Closing Date, of each of the following

conditions precedent:

(a) Certified Resolutions, The RTC and the FDIC Manager shall have

received a certificate from Americity, signed by its corporate secretary or assistant corporate
secretary and dated the Closing Date, which shall certify that: (i) its board of directors has
duly adopted resolutions, copies of which shall be attached to such certificate, (a) approving
the substantive terms of this Agreement and authorizing the consummation of the
transactions contemplated by this Agreement, and (b) authorizing an officer of Americity
to execute and deliver this Agreement and all necessary ancillary documents; (ii) all of such
- resolutions are in full force and effect; and (iii) none of such resolutions has been amended

or modified. |
(b) Incumbency Certificate, The RTC and the FDIC Manager shall have

received a certificate from Americity, signed by its corporate secretary or assistant corporate
secretary and dated the Closing Date, which shall certify as to each person executing this
Agreement on behalf of Americity, that (i) such person is an officer of Americity holding
the office or offices specified therein, and (ii) the signature of each such person set forth on
such certificate is his or her genuine signature.
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(¢) Legal Opinion, The RTC and the FDIC Manager shall have received
a signed opinion addressed to the RTC and the FDIC Manager from the law firm of Elias,
Matz, Tiernan & Herrick (or such other counsel as approved by FDIC Manager), dated the

Closing Date and substantially in the form of Exhibit G hereto, with such changes as the
FDIC Manager, the RTC and their counsel may approve.

- (d)  Proceedings, All corporate and other proceedings taken in connection

with the transactions contemplated by this Agreement, and all documents incident thereto,
shall be satisfactory in form and substance to the RTC, the FDIC Manager and their

counsel, and the RTC and the FDIC Manager shall have received such counterpart originals
or certified or other copies of such documents as they may request.

(¢) Consents and Approvals, The RTC shall have received sétisfactory

evidence that any and all governmental approvals or other third-party consents have been
given which may be required in connection with the execution, delivery and performance of

this Agreement by Americity.

(0 ACCUTacy Of REr =ntations and Warranties: Performance. The

representations and warranties of Amenc:ty contamed in this Agreement shall be true and
correct on and as of the Closing Date with the same effect as if made on and as of the

Closing Date and Americity shall have performed or complied with all covenants,
agreements, and conditions herein that they are required to perform or comply with on or
prior to the Closing Date.

(g2) Financial Condition. There shall have occurred no material adverse
change in the financial condition of Americity (i) since June 30, 1991, and (ii) after giving
effect to the transaction contemplated by this Agreement.

| (h)  Financial Statements. The material accuracy of the unaudited financial
statements for the quarters ending December 31, 1990, March 31, 1991, and June 30, 1991
delivered to the RTC on October 9, 1991.

(i) Centificates. The RTC and FDIC Manager shall have received (i) an

executed Certificate from Americity with respect to the non-applicability of the Texas
Limited Sales, Excise and Use Tax (Chapter 151 of the Texas Tax Code), and (it) an
executed Certificate of Non-Foreign Status from Americity with respect to Section 1445 of

the Internal Revenue Code of 1986, as amended.

Section 6.2 Conditions to Obligations of Americity. The obligations of

Americity shall be subject to the waiver or fulﬁllment. on or prior to the Closing Date, of
the following conditions precedent:
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(a) AcCcuracv C < ar '.101 AT1( -l-l!" 3 -'.l‘.l"_-_.! ‘o The
representations and warranties of the RTC and the FDIC Manager contained in this

Agreement shall be true and correct on and as of the Closing Date with the same effect as
if made on and as of the Closing Date and each of the RTC and the FDIC Manager shall

have performed or complied with all covenants, agreements, and conditions herein that they
are required to perform or comply with on or prior to the Closing Date.

(b)  Delivery Of Certain Documents. RTC and FDIC Manager shall deliver

to Americity copies of (i) a Resolution of the RTC Board of Directors approving the
transaction described in a letter, dated November 22, 1991, from the RTC to Americity,
countersigned by Americity on November 23, 1991, and (ii) a Resolution of the FDIC Board
of Directors delegating authority to RTC to expend monies from FREF.

Section 6.3 onditions to Obligations of the R e FDIC Manager anc
Americity. The obligations of the RTC, the FDIC Manager and Americity shall be subject
to the waiver of fulfillment, on or prior to the Closing Date, of each of the following
conditions precedent:

(a) OTS Approval. The receipt by RTC and Americity of (i) a notice (or
approval, if necessary) from the Office of Thrift Supervision ("OTS") that OTS does not
have supervisory objection to the transaction, and (ii) an acknowledgement of the
termination of that certain Capital Maintenance Agreement (Pre-Nuptial Agreement) dated
November 18, 1988 by and among Belcourt U.S. Co., AFF Holding Company, Inc., Aim
Holding Company, Inc, Strathmore Holding Company, Inc, Americity, Bernard
Schuchmann, Tara Schuchmann, and the FDIC Manager (as successor to FSLIC).

(b) Closing Date. The occurrence of the Closing on or prior to January
31, 1992 or such later date as mutually agreed to by the parties.

ARTICLE VI
REPRESENTATIONS AND WARRANTIES

Section 7.1 Wi tations and Warranties of Americity, To induce the
RTC and the FDIC Manager to enter into this Agreement and to consummate the
transactions contemplated hereby, Americity makes the following representations and
warranties to the RTC and the FDIC Manager as of the date hereof. The RTC's and the
FDIC Manager’s causes of action for a breach of the following representations and
warranties shall survive the execution and delivery of this Agreement and the consummation
of such transactions.
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(a) Corporate Existence, Americity is a Federally-chartered stock savings
bank duly organized, validly existing and in good standing under the laws of the United
States of America, with all requisite power and authority to (i) own and operate its
properties and conduct its business as currently conducted by it, and (ii) engage in the
activities and transactions described in and contemplated by this Agreement.

(b) Due Authorization, Americity has full power and authority to execute,
deliver, and perform this Agreement, and has taken all necessary action to authorize the

execution, delivery, and performance of this Agreement in accordance with its terms.

() Binding Agreement. This Agreement has been duly authorized,

executed and delivered by Americity and, when duly authorized, executed, and delivered by
RTC and the FDIC Manager, this Agreement shall constitute a legal, valid and binding
obligation of Americity, enforceable against Americity in accordance with its terms except
as such enforceability may be limited by (i) bankruptcy, insolvency, reorganization or other
similar laws affecting the enforcement of creditors’ right generally, and (ii) general equitable
principles (regardless of whether the issue of enforceability is considered in a proceeding

in equity or at law).

(d) Compliance with Law,

(1) Americity is not, and its subsidiaries are not, in violation of any
statute, regulation, order, decision, judgment, or decree of, or any restriction
imposed by, the United States of America, any state, municipality, or other
political subdivision, or any agency of the foregoing, or any court or other
competent tribunal having jurisdiction over Americity or its subsidiaries or any
of their assets, or any foreign government or agency thereof having jurisdiction
over Americity or its subsidiaries or any of their assets, or any securities
exchange or securities quotation system on which Americity’s or any of its
subsidiaries’ securities are listed or quoted, in respect of the conduct of their
business or the ownership of their properties, which, either individually or in
the aggregate with all such other violations, would materially and adversely
affect the financial condition of Americity and its subsidiaries (on a
consolidated basis) or Americity’s observance or performance of the terms of
this Agreement.

(2) The execution, delivery, and performance by Americity of this
Agreement will not violate or conflict with any prevision of any applicable law
or regulation, or any order, writ, judgment, or decree of any court or
governmental authority to which Americity is otherwise subject.
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(&)  Compli b Oblizati

(1) Americity is not in violation of any condition contained in its
bylaws or charter, and Americity is not in violation or breach of or in default
under any contract, lease or other instrument to which it is party (or which is
binding on it or its assets), which violation, breach, or default, either
individually or in the aggregate with all such other violations, breaches, and
defaults, is material to the financial condition of Americity or its ability to
observe or perform the terms of this Agreement.

(2) The execution, delivery, and performance by Americity of this
Agreement does not and will not (i) violate or conflict with any provision of
the charter or bylaws of Americity, or (ii) result in a violation, breach of, or
default under any contract, lease, or other instrument to which Americity is
party (or which is binding on it or any of its assets).

()  Approvals and Consents. All governmental approvals and other third

party consents (excluding any approvals or consents reqmred to be obtained exclusively by
the RTC or FDIC Manager) that are required in connection with the execution, delivery,
or performance of this Agreement or the transactions contemplated by this Agreement by
Americity, if any, have been obtained.

(©) Litigat

(1) There is no legal action, suit, investigation, or proceeding
pending (in which Americity is a party) or, to Americity’s lmowledge,
threatened against or affecting Americity (whether or not Amenaty is a party
thereto) or any of its subsidiaries or their assets which questions the validity
of this Agreement, or any of the transactions contemplated hereby, or which

. would be reasonably expected, either individually or in the aggregate with all
such other actions, suits, investigations, or proceedings, to materially and
adversely affect the financial condition of Americity or its ability to perform,
satisfy, or observe any obligation or condition under this Agreement.

(2) To Americity’s knowledge, except as set forth on Exhibits E and
] attached hereto, there is no pending action, suit, proceeding or investigation
which could have a material adverse effect on the value of any of the
Transferred REO or any of the Transferred Loans, and there is no reasonable
basis known to Americity for any such action that may result in any such
effect and that is probable of assertion.

(h) Title and Related Matters. ‘Except as set forth in Exhibit I attached

hereto, and except with respect to any defects, encumbrances and/or exceptions to the title
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received by Americity on the Effective Date, Americity (i) holds good and indefeasible title
to the Transferred REQ, with all rights under applicable state laws to maintain ownership
and the use of such property as it is being used on the date hereof, (ii) owns good title to
the Mortgages which encumber the properties, and (iii) owns good title to all of the
Transferred Assets not constituting Transferred REO or Mortgages. To the knowledge of
Americity, no facts exist which would reasonably lead Americity to believe or suspect that
its interests in any of the Transferred REO or any of the Mortgages are not insurable by a
reputable title company at standard rates. Americity has not taken any actions (nor failed
to take any actions) with respect to the Transferred Assets which has resulted or will result
in any adverse claims, liens, mortgages, charges, security interests, pledges, options,
encumbrances and other restrictions or limitations of any nature whatsoever affecting the
Transferred Assets, except (i) as disclosed in Exhibit I attached hereto, (ii) for liens for taxes
not yet due and payable or which are being contested in good faith, (iii) for easements,
restrictions and encumbrances of record, which do not, either individually or in the
aggregate, materially detract from the value, or substantially interfere with the use, of any
of the Transferred Assets, and (iv) to the extent such actions (or failure to act) were
 explicitly directed or approved in writing (or are subsequently confirmed in writing as being

previously orally approved by FDIC Manager) by FDIC Manager or its predecessor in
accordance with the terms of the Assistance Agreement. To the knowledge of Americity,
there is no condemnation, expropriation, eminent domain or similar proceeding pending or
threatened against any of the Transferred Assets, and Americity has made no commitments
to, and has received no notice, oral or written, from, any public authority or other entity
with respect to the taking or use of any of the Transferred Assets, whether temporarily or
permanently, for easements, rights-of-way, or other public or quasi-public purposes. The
physical condition of the Transferred Assets has not been materially adversely affected by
any action or failure to act of. Americity between the Effective Date and the Closing Date
except to the extent such actions or failures to act were explicitly directed or approved in
writing (or are subsequently confirmed in writing as being previously orally approved by
FDIC Manager) by FDIC Manager or its predecessor in accordance with the terms of the
Assistance Agreement, normal wear and tear excepted. Americity makes no representations
or warranties with respect to the Transferred Assets except as expressly provided in this
Agreement or in that certain Assignment, dated December 18, 1991, from Americity to

FDIC Manager.

| (i) Permits and Licenses. Except as set forth in Exhibit [ attached hereto,
Americity possesses all Licenses, all of which are freely assignable to FDIC Manager or its

designee.
() NoOther Agreements. Except as set forth in Exhibit I attached hereto,

Americity has not entered into any other agreement for the sale of the Transferred Assets.

(k) No Leases etc. Except as provided in Exhibit D-2, Americity has
entered into no oral or written leases, licenses, permits, franchises, concession, employment,
collective bargaining or occupancy agreements affecting the Transferred REO.
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() No Violations of Law. Americity has not received any written notice,
and Americity has no actual knowledge, of existing violations of any requirements of law
that materially adversely affect the Transferred Assets,

(m) Environmental. Except as set forth in Exhibit I, (i) Americity has no
actual knowledge of any written studies or reports regarding the presence of hazardous
substances (as defined by the Environmental Protection Agency pursuant to the
Comprehensive Environmental Response Compensation and Recovery Act ("CERCLA"),
as amended, 42 U.S.C. Section 9601 ¢t seq.) on the Transferred REO, (ii) Americity has no
actual knowledge of the discharge or existence on the Transferred REO of any hazardous
substances, (iii) Americity has not received and has no actual knowledge of any prior owner
of the Transferred REO having received any notice of any kind relating to or in connection
with the violation of any environmental statute including but not limited to the Resource
Conservation and Recovery Act ("RCRA"), as amended, 42 U.S.C. Section 6901 et seq, and
CERCLA; and all regulations adopted pursuant to RCRA and CERCLA, and (iv) Americity
has not caused any hazardous substances to be generated, treated, transported, stored, used,
installed or disposed in or on the Transferred REO.

(n) Capital Compliance. After giving effect to the transactions

contemplated by this Agreement, Americity will be in compliance with the minimum
regulatory capital requirements of the OTS currently applicable to Americity.

(o) Ag_g;;aut_lnmunm No representation or warranty made by

Americity in this Agreement contains any untrue statement of a material fact or omits to
state a material fact necessary to make the statements contained in this Agreement not

misleading under the circumstance made or at the time furnished.

Section 7.2 Representations and Warranties of the FL. vignager and s
RTC. To induce Americity to enter into this Agreement and to consummate the
transactions -contemplated hereby, the RTC and the FDIC Manager hereby make the
following representations and warranties, all of which shall survive the execution and

delivery of this Agreement and the consummation of such transactions:

(a) Power and Authorization. The execution, delivery, and performance
of this Agreement (i) are within the legal power and authority of the RTC and the FDIC

Manager, and (ii) have been duly authorized by all necessary action on the part of the RTC
and the FDIC Manager.

(b) Binding Agreement. This Agreement has been duly authorized,
executed and delivered by each of RTC and the FDIC Manager, and upon the due

authorization, execution, and delivery of this Agreement by each of the other parties hereto,

this Agreement shall be a legal, valid and binding obligation of the RTC and the FDIC
Manager, enforceable against each of them in accordance with its terms except as such
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enforceability may be limited by (i) bankruptcy, insolvency, reorganization or other similar
laws affecting the enforcement of creditors’ right genera]ly, and (i) general equitable
principles (regardless of whether the issue of enforceability is considered in a proceeding

in equity or at law).

(c) Warrants. The FDIC Manager is the owner of the Warrants and has
not assigned or otherwise encumbered the Warrants.

ARTICLE VIII
COVENANTS

Section 8.1 Allocations fc de Tax Purposes. For purposes of
calculating Americity’s federal income tax habxhty, RT C, FDIC Ma.nager and Americity shall
allocate the Termination Amount as set forth below:

Covered Assets: | 161,946,750.56

(including Guaranteed

Yield Amount and Capital

Loss Coverage)
Warrants: ($300.000)
Termination Amount; 161,646,750.56

SCCIJODSJ ._y'; DODE !l_,__"'-,_!n 1T4d rrde Atthe

request of the RTC or the FDIC Manager, Americity shall make its employees avaﬂable to
testify in any litigation concerning the Transferred Assets to the extent the RTC, the FDIC
Manager or their counsel, in their sole judgment, comsiders such testimony to be
appropriate. Americity shall not be obligated to pay any out-of-pocket expenses incurred
" by such employees in connection with providing such testimony.

Section 8.3 ‘Access to Books and Records. Until completion of the Payment
Audit, Americity shall cause to be made available to the FDIC Manager or its designes, at

such reasonable times and places as the FDIC Manager may specify, all books, papers,
records and information of any kind relating to any or all matters within the scope of the

Payment Audit.

Section 8.4 W Each of the parties hereto will promptly
and duly cause to be taken, executed, acknowledged or delivered all such further acts,

conveyances, documents and assurances as any party hereto may from time to time
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reasonably request in order more effectively to carry out the intent and purposes of this
Agreement and the transactions contemplated hcreby.

Section 8.5 Costs and Expenses. Except to the extent otherwise specifically
provided herein, each party hereto agrees to pay all costs and expenses incurred by it in
connection with or incidental to the matters contained in this Agreement, including any fees
and disbursements to attorneys, accountants, and investment banking consultants.

ARTICLE IX
RELEASE

Section 9.1 < » by the L vianse and the RI1C. The FDIC

Manager (in its capacity as successor to FSLIC and as Managcr of the FRF) and the RTC
(in its corporate capacity) will release and hold harmless Americity and Americity’s
subsidiaries, officers, directors and Affiliates (and the respective successors, assigns,
employees, agents and representatives of all the foregoing) (collectively, the "Americity
Released Persons”) from and against any and all claims, actions or proceedings that they
~ may have arising out of the 1988 Agreements (and no other agreements to which either the
FDIC Manager or the RTC is a party), except that the FDIC Manager and the RTC shall
retain (i) their rights to audit and adjust as set forth in Section 16(c) and Section 6(d),
respectively, of the Assistance Agreement until completion of the Payment Audit described
in Article V above, (ii) their rights to bring any claim relating to the 1988 Agreements based
on fraud, willful misrepresentation of a material fact, willful failure to disclose a material
fact, or willful misconduct, (iii) their rights, if any, to pursue any remedy or bring any claim
against the Americity Released Persons based on a finding by the RTC Office of Inspector
General, pursuant to the Department of Veterans Affairs, Housing and Urban Development
and Independent Agencies Appropriations Act of October 28, 1991, Pub. L. No. 102-139
("Public Law 102-139"), of a legal basis for rescission of the Assistance Agreement, and (iv)
. their rights under the Tax Benefits Cancellation Agreement.

Section 92 Release by Americity. The Americity Released Persons will
release and hold barmless the FDIC Manager, FRF, and the RTC (and the respective
successors, assigns, employees, agents and representatives of all of the foregoing) from and
against any and all claims, actions or proceedings that they may have arising out of the 1988
Agreements (and no other agreements to which Americity Released Persons are a party);
provided, however, that the release provided in this Section 9.2 shall not act as a release
with respect to any action brought by the Americity Released Persons in connection with
any action brought against the Americity Released Persons pursuant to Public Law 102-139.

Section 9.3 atisfaction of Payments ¢ ontribytions. Subject to the
provisions of Article X and except as provided by Section 9.1 of this Agreement and the Tax
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Benefits Cancellation Agreement, the parties hereto agree that the payment of the
Termination Amount (as adjusted pursuant to Articles IV and V) and the exchange of

Transferred Assets shall constitute full satisfaction of any and all remaining payments or
contributions due or to become due under the 1988 Agreements, and shall fully discharge

the Americity, RTC, the FDIC Manager and the FRF from any obligation or liability with
respect to the 1988 Agreements.

Section 9.4 Accord and Satisfaction. Except as otherwise specifically
provided herein, performance by each party of its respective obligations under this
Agreement shall effect a complete accord and satisfaction of any and all obligations and
liabilities of such party under the 1988 Agreements and, thenceforth, such party shall be
fully discharged from any obligation or liability of any kind in connection therewith,
including, without limitation, any and all actions, causes of action, suits, debts, sums of
money, bonds, covenants, agreements, promises, damages, judgments, claims, and demands
whatsoever, known or unknown, suspected or unsuspected, at law or in equity.

Section 9.5 Rights to Enforce. Notwithstanding the foregoing provisions of
this Article IX, each of Americity, RTC and the FDIC Manager will retain their respective

rights to enforce this Agreement.

ARTICLE X
INDEMNIFICATIONS

Section 10.1 Indemnification by the FDIC Manager. The FDIC Manager

shall have sole responsibility for defending all Indemnified Claims (as defined in Section
10.2), provided that, notwithstanding the FDIC Manager’s assumption of the defense of such
Indemnified Claims, Americity Indemnitees (as defined below) may participate at their own
expense in the defense of such Indemnified Claims if there are legal defenses available to
such Americity Indemnitees which are different from or in addition to those available to the
FDIC Manager. The FDIC Manager will indemnify and hold harmless Americity (including
by way of indemnification of its officers, directors and Affiliated Persons), and any Permitted
Americity Assignee (as defined below) ("Americity Indemnitees”) for (i) the amounts
actually incurred and paid by Americity Indemnitees in connection with the defense,
prosecution, satisfaction, settlement or compromise of all Indemnified Claims, and (ii) the
reasonable costs and expenses of litigation related to such Indemnified Claims, including
reasonable attorneys’ and accountants’ fees, travel expenses, judgments, court costs and
related litigation expenses, and such other actual and reasonable costs as may be actually
incurred and paid by Americity Indemnitees in connection with the defense, prosecution,
satisfaction, settlement or compromise of an Indemnified Claim; provided that the FDIC
Manager shall not be obligated to indemnify Americity Indemnitees with respect to such
Indemnified Claim unless (x) Americity Indemnitees notify the FDIC Manager (to the extent
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possible) prior to the incurrence of such expenses, provide appropriate documentation of
such expenses, and obtain written approval of the FDIC Manager to incur such expenses
(the FDIC Manager agrees to use all reasonable efforts to provide a written response to any
such request for approval within forty-five (45) days after such request; failure of the FDIC
Manager to respond in writing to any such request within forty-five (45) days after the FDIC
Manager’s receipt of such request shall be deemed an approval of such request by the FDIC
Manager), (y) Americity Indemnitees cooperate with the FDIC Manager in connection with
the defense of all Indemnified Claims, and (z) Americity Indemnitees notify the FDIC
Manager and provide the FDIC Manager with, and keep the FDIC Manager apprised of,
any information Americity Indemnitees receive, or become aware of, in connection with all
such Indemnified Claims. As used herein, a "Permitted Americity Assignee” means a
successor, assignee, or transferee of Americity provided (i) such successor, assignee or
transferee expressly assumes in writing all rights, duties and obligations of Americity under
this Agreement, the Tax Benefits Cancellation Agreement and all related agreements, (ii)
any member of such successor’s, assignee’s or transferee’s consolidated group which intends
to utilize any benefits of this Agreement, the Tax Benefits Cancellation Agreement and all
related agreements expressly assumes in writing all rights, duties and obligations of
Americity pursuant to this Agreement, the Tax Benefits Cancellation Agreement and related
documents, (iii) Americity discloses in writing the existence of (and describes the nature of)
this Agreement, the Tax Benefits Cancellation Agreement and related agreements in any
application or instrument delivered to the OTS or other comparable regulatory agency in
respect of such transfer or assignment, and (iv) such successor, assignee or transferee is a
federally insured depository institution, unless this requirement (iv) is explicitly waived by
the FDIC Manager (or a successor to the FDIC Manager, if applicable).

Section 10.2 Indemnified Claims. "Indemnified Claims" are (i) any claims
based upon a liability, contract or action or failure to act of Tesoro Savings & Loan
Association (or an Affiliated Person of Tesoro Savings & Loan Association) that are
asserted against Americity Indemnitees notwithstanding the absence of any assumption of
such liability by Americity in the Acquisition Agreement; (ii) any action brought by any
~ party (other than an action brought by Americity, or any of Americity’s Affiliated Persons,

subsidiaries, creditors or stockholders, or brought pursuant to the Public Law 102-139) to
challenge or set aside the Transaction or the Assistance Agreement to the extent such action
is grounded upon (A) the negotiation or execution of the Assistance Agreement, or (B) a
claim that an action or failure to act by the Bank Board or FSLIC was not in accordance
with the Bank Board’s or FSLIC's enabling legislation; and (iii) any claims relating to the
Transferred Claims or Transferred Assets arising out of, contributed to by, or based upon
a liability, action or failure to act of the RTC, FDIC, the FDIC Manager or FRF occurring
after the Closing Date that are asserted against the Americity Indemnitees. Notwithstanding
the foregoing, Indemnified Claims shall not include any claim for which (X) Americity is
required to indemnify FDIC Indemnitees (defined in Section 10.3) pursuant to Section 10.3
or, (Y) with respect to those Indemnified Claims described in Section 10.2(i) and (ii) above,
a complaint is not filed on or before November 18, 1998. The parties hereto agree that the
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claims identified on Exhibit E and those claims for which the FDIC Manager has initiated
a defense prior to the termination of the Assistance Agreement pursuant to FDIC
Manager’s indemnification obligations under to the terms of the Assistance Agreement shall
continue to be subject to indemnification pursuant to Section 10.1 hereof.

Section 103 Indemnificationby Americity. Americity will indemnify and hold
harmless the FDIC Manager, FRF and the RTC (and the respective successors and assigns

of the foregoing) ("FDIC Indemnitees”) for amounts actually incurred and paid by the FDIC
Indemnitees in connection with the defense, prosecution, satisfaction, settlement or
compromise, including the reasonable costs and expenses of litigation (including reasonable
attorneys’ and accountants’ fees, travel expenses, judgments, court costs and related litigation
expenses, and such other actual and reasonable costs as may be actually incurred and paid
by the FDIC Indemnitees in connection with the defense, prosecution, satisfaction,
settlement or compromise), of any claims relating to the Transferred Assets or Transferred
Claims arising out of, contributed to by, or based upon, any liability, action or failure to act
of Americity or any of Americity’s Affiliated Persons, officers, or directors occurring during
the period commencing November 18, 1988 through the Closing Date that are asserted
against the FDIC Indemnitees. RTC shall cause the FDIC Indemnitees to provide
Americity with prompt notice of any claim which may give rise to an indemnification
hereunder and (i) cooperate with Americity in connection with the defense of such claims,
(ii) notify and provide Americity with any summons, complaint or other notice of lawsuit
and any other documents directly related to such claims which FDIC Indemnitees receive
in connection with such claims, and (iii) provide appropriate documentation of the expenses
for which FDIC Indemnitees request indemnification. Americity may participate, at its own
expense, in the defense of such claims. Americity, upon the prior written consent of FDIC
Manager, may assume the defense of such claims provided that Americity indemnifies and
holds harmless the FDIC Indemnitees for any losses, costs or expenses incurred by FDIC
Indemmtees with respect to such assumed defenses (including any reasonable costs and
expenses of litigation, as specified in the first sentence of this Section 10.3) in connection
with Americity’s defense, satisfaction, settlement or compromise of such defense; if FDIC
Manager fails to consent to the assumption of any such claim by Americity, Americity’s
indemnification obligation with respect to such claim shall be limited to the losses, costs or
expenses incurred by FDIC Manager which are directly attributable to Americity’s interest
in such claim. The settlement or compromise of any claims against FDIC Indemnitees for
which Americity is obligated to indemnify such FDIC Indemnitees pursuant to the provisions
of this Section 103 is subject to the prior written approval of Americity. Notwithstanding
the foregoing, Americity shall not indemnify the FDIC Indemnitees for any claim which (i)
is an Indemnified Claim, or (ii) is in connection with any action brought pursuant to Public
Law 102-139.
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ARTICLE XI

MISCELLANEOUS

Section 11.1 Amendments. No amendment, modification, or waiver of any
provision of this Agreement, nor any consent to any departure therefrom by any party, shall
in any event be effective unless the same shall be embodied in a writing signed by all parties
hereto, and then such waiver or consent shall be effective only in the specific instance and

for the specific purpose for which given.

Section 11.2 Notices. Any notice, request, claim, demand, consent, approval,
or other communication to any party hereto shall be deemed effective when received and
shall be given in writing, and delivered in person against receipt therefor, or sent by certified
mail, postage prepaid, to such party (with copies as indicated below) at its address set forth
below or at such other address as such party shall hereafter furnish in writing to the other

parties.
(a) If to Americity:

AMERICITY FEDERAL SAVINGS BANK
750 North St. Paul

Suite 300

Dallas, Texas 75201

Attention: President
Telecopy No.: (214) 954-0208

With a copy to:

Elias, Matz, Tiernan & Herrick
734 15th Street, N.W.

The Walker Building, 12th Floor
Washington, D.C. 20005
Attention: Daniel Weitzel
Telecopy No.: (202) 347-2172
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(b) Ifto RTC:

Office of the Deputy Executive Director
Resolution Trust Corporation

801 17th Street, N.W.

Washington, D.C. 20434-0001

Attention: Associate Director

Telecopy No.: (202) 416-2579

With a copy to:

Resolution Trust Corporauon

Legal Division

801 17th Street, N.W.

Washington, D.C. 20434-0001
Attention: Assistant General Counsel
Thrift Agreement and Administration
Oversight Section

Telecopy No.: (202) 736-0382

(¢)  If to FDIC Manager:

Division of FSLIC Operations
801 17th Street, N.W.
Washington, D.C. 20434-0001
Attention: Associate Director
Telecopy No.: (202) 416-2579

With a copy to:

Resolution Trust Corporation

Legal Division

801 17th Street, N.W.

Washington, D.C. 20434-0001
Attention: Assistant General Counsel
Thrift Agreement and Administration
Oversight Section

Telecopy No.: (202) 736-0382

Section 11.3 Waiver. No failure or delay on the part of any party in
exercising any right, prmlege, power, or remedy under this Agreement, and no course of
dealing among the parties hereto, shall operate as a waiver of such right, privilege, power,
or remedy; nor shall any single or partial exercise of any right, privilege, power, or remedy
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under this Agreement preclude any other or further exercise of such right, privilege, power,
or remedy, or the exercise of any other right, privilege, power, or remedy. The rights,
. privileges, powers, and remedies available to the parties hereto are cumulative and not
exclusive of any other rights, privileges, powers, or remedies provided by statute, at law, in
equity, or otherwise. No notice to or demand on any party in any case shall entitle such
party to any other or further notice or demand in any similar or other circumstances or
constitute a waiver of the right of the party giving such notice or making such demand to
take any other or further action in any circumstances without notice or demand.

Section 114 Governing Law. This Agreement and the rights and obligations
hereunder shall be governed by and construed in accordance with the Federal law of the

United States of America and, in the absence of controlling Federal law, in accordance with
the law of the State of Texas. Any legal action or proceedings with respect to this
Agreement shall be brought in the Federal courts of the United States of America located
in the District of Columbia and each party hereto submits to the exclusive jurisdiction of
such courts and hereby waives any objections on the grounds of venue, forum non

converniens, or any similar grounds.

L

Section 11.5 Severabilityy. = Whenever possible, each provision of this
Agreement shall be interpreted in such a manner as to be effective and valid under all
applicable laws. However, in the event that any provision of this Agreement shall be held
to be prohibited or invalid under any applicable law, or declared unenforceable, then all of
the remaining provisions of this Agreement shall, to the fullest extent possible, remain in
full force and effect and shall be binding on the parties hereto; provided, that this Section
11.5 shall be of no force or effect if the exclusion of such provision or portion thereof shall

render the remaining provisions of this Agreement incapable of observance or shall cause
this Agreement as a whole to fail of its essential purpose.

Section 11.6 Successors and Assigns. This Agreement shall be binding upon
and shall inure to the benefit of the parties hereto, and, except as otherwise provided in this
Agreement, their respective successors and assigns, provided that this Agreement may not
. be assigned to any person or entity nor may any rights or obligations under this Agreement -

be transferred, delegated to or vested in any other person or entity without the prior written
consent of the FDIC Manager. The FDIC Manager shall use all reasonable efforts to
provide a written response to any written request for such consent within ninety (90) days
after receipt of such written request, provided such written request specifies that the failure
to respond to such request within ninety (90) days shall be deemed consent by the FDIC
Manager. If the written request includes the information specified in the preceding sentence
and the FDIC Manager fails to respond in writing to any such written request within ninety
(90) days after the FDIC Manager’s receipt of such written request, the FDIC Manager shall

be deemed to have consented to such request.
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Section 11.7 Headings. The headings contained in this Agreement are for
convenience only and shall not affect the construction of any provision of this Agreement.

Section 11.8 Exhibits. All Exhibits attached hereto are an integral part of
and are hereby incorporated into this Agreement.

- Section 11.9 Entire Agreement. This Agreement and the Exhibits hereto
embody the entire agreement among the parties hereto relating to the subject matters
herein, and supersedes all prior agreements and understandings among the parties, oral or

written, relating to such matters.

Section 11.10 Specific Performance. Each party’s obligations under this
Agreement are unique. If any party should default in any of its obligations under this

Agreement, the parties each acknowledge that it would be extremely impracticable to
measure the resulting damages. Accordingly, the non-defaulting party, in addition to any
other available rights or remedies, may sue in equity for specific performance, and each
party expressly waives the defense that a remedy in damages will be adequate.

Section 11.11 Third-Party Beneficiaries. Except as expressly provided in this

Agreement, no provision of this Agreement is intended to nor shall it benefit any person
other than the parties hereto.

Section 11.12 Execution in Counterparts. This Agreement may be executed

in separate counterparts, each of which when executed and delivered shall be deemed to be
an original, and all of which taken together shall constitute one and the same Agreement.
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IN WITNESS WHEREQOF, the parties have caused this Agreement to be duly
executed by themselves or their respective officers, as the case may be, as of the day and

year first above written.

L1224/1109/01JF28

d;;" DERAL SA NGS BANK

FEDERALDEPOSITINSURANCE CORPORATION,
AS MANAGER OF THE FSLIC RESOLUTION

FUND

By: w

Name: Gerald B. Stanton
Title: Assistant Director,
Division of FSLIC Operations
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FDIC

Eedern! Deposit insurance Corporation
Ons Dallas Center

380 N, 8¢. Paul
Oslies, TX 78201

June 1, 2001

Mz, Steve Mormias
P. O. Box 3208
Brentwood, Tennessee 37027

Subject: 7679 ~ Americity

Dallas, Texas

Gold Park Development

Loan Nuinber 7679-60432008-1
Dear Mr. Morrias:

As per our phone conversation of Thursday, May 31, 2001, the following identifies the
chronology of the referenced loan for whichk you are identified ag a co-borrower:

Americity of Dallas, Texas failed November 21, 1991, and the Federal Deposit
Insurance Corporatioan (FDIC) was appointed Recriver. The Gold Park Pev-mpmut
mongage loan mumber 7679-00392988-1 was established on the FDIC's system of
record effective Decerober 18, 1991, with & principal balance of $2,035,056,93. Our
records indicate that the original amount of this obligation was $5,100,000.

On May 18, 1995, the Gold Park Development mortgage loan number 7679-00392988-
1 was transferged 10 a general ledger code 46 - Judgement. The new loan pumber
assigned was 7679-00432008-1. The Judgement was established with » pringipal
balance of $2,169,505.20. This Judgement was written off the FDIC's system of

record August 2, 1995, in accordance with FDIC case number 4500668195AML,

It is my hope that this information meets your needs. Should you have additional

questions or concerns, please foel free to contace me at the above address or 800-254-
1620. Thank youy, -.

Sincerely,

Ilﬂice S¢
Financial Maoagement Apalyst
Accounting and Reporting Branch

TUTRL P.82

EXHIBIT

i F
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FDIC - Divislén of Finance

Field Finance Centar
Fax: (972) 761-3524

faXt ransmittal
o [T rrmizs ]

N Ty R—
o (it 5 P ]
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NOTES:

Mr. Morriss

4 "
- -l

L ] ‘ -.
d ACMe



http://www.fastio.com/

Case 5:92-cv-00014 D

©6/04/2001 01:96 12

) o ¥ Yol

Page: )1 Document Name: untitled

wll” W Py, B &
i

LCDS co 200 O UM3
ACTION INQ (INQ, NXT, NXB)
PRODUCT CLS LOAN NUMBER

OOOOOOO
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LCDS 0 CLS FDIC GENL INQ CONT'D

PAGE 83

06-04-01 10.,23.28

M8 10004 INQUIRY SUCCESSFUL
PF2 TO ACCESS LGEN

ORIG NOTE DIE L2~27-84

ORIG TERM | 18

ORIG MAT DTE 06-37-~86

ORIG AMOUNT 5,100,000.00

ORIG INT RATE 12.500000

BILLING: PERIOD M  FREQUENCY 1
MBTHOD 8 SCHED TYPE MAT

SITE UTILITY INFORMATION LCAN CLASS

NNT
~- HISTORICAL LOAN NUMBERS -- TYPE

$3208GOLDPAO
cecev-= LEXT

DATE DESCRIPTION 1

NUMB 0 DESCRIPTION 2

Date: 6/74/01 Time: 8:23:37 AM

MESSAGESE

o ol e ey Py o 2 i ey g oo s A L ST -, el 5

BELOW

076€79-00392968-1 NAME GOLD PARK DEVELOPMENT

CHARCGE OFF DLTE

PRE TNFR ASSET TYPE 044
PRE TNFR ASSET 8TATUS

SOL DTE 04-28-99
JUDG EXP DTE

LOAN SUB~STATUS 06
LOAN SUBR-STATUS DTRE 0%5-11-95
REF PURP

METHOD / BASE 365 / 365

BEXTENDED / MODIFIED
FROM EXTERNAL SERVICER
TO EXTERNAL SERVIDER

LST NON MON DTE  05-11-95
(NXE FOR NEXT) wamvc--m=e-w-
TOTAL P.03
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Page: 1 Document Name: untitled

LCDS CO 200 OF UM3
ACTION INQ (INQ, NXT. NXE)
PRODUCT CLS8 LOAN NUMBER
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LCDS 0 CL8 PDIC GENL INQ CONT'D

e I A 4

PAGE @4

06'04'01 10:16154

MS 10004 INQUIRY SUCCESSFUL
Pr2 TO ACCESS LGEN

07675-00432008-1 NAME GOLD PARK DEVELOPMENT

OR1G NOTE DTE 06-23-93 CHARGE OFF DTE
ORIG TERM 1 PRE TNFR ASSET TVYPE 046
ORXIGC MAT DTE 106-23-~03 PRE TNFR ASSET STATUS
ORIG AMOUNT 2,169,505.20
ORIG INT RATE .000001 SOL DTE -
JUDG EX2 DTE 106-23-02
BILLING: PERIOD M FREQUENCY 1 LOAN SUBR-~-STATUS Q&
METHOD S SCHED TYPE MAT 1L.OAN SUB-STATUS DTE 05-18-95
- REF PURD
SITE DTILITY INFORMATION LOAN CLASS
METHOD / BASE 365 / 36&5
-~ HISTORZCAL LOAN NUMBERS -~ TYPE EXTENDED / MODIFIED
7679003929881 R FROM EXTERNAL SERVICER
TQ EXTERNAL SERVIDER
432085GOLDPAL LYT NON MON DTE 05+30-958
------- LEXI MESSAGES BELOW (NXE FOR NEXT) ewr—c—cuaw~-
DATE 05-30~95 DESCRIPTION 1  INT ACCRUAL OF 3.54% PER JUDGEMENT.
NUMB 1 DRSCRIPTION 2

Date: €/4/01 Time: 9121131 AM

T e e e s
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