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Docket Text

02/15/2013

1 Case Opening Letter

4

Civil Case Docketed. Notice filed by Appellant Mr. Chad
Estes. Transcript needed: y. (RLJ)

02/15/2013

The case manager for this case is: Robin L. Johnson.

02/19/2013

02/19/2013

Mediation Office is involved in this appeal. (CAW)

02/19/2013

6 mediation conference set

Mediation telephone conference has been scheduled for
03/18/2013 at 2:00 pm ET with Paul Calico. [Please ogen
notice for important details and deadlines.] (CAW)

02/28/2013

7 appearance form

APPEARANCE filed for Appellee Terry Wynn by John W.

Roberts. Certificate of Service: 02/28/2013. (JWR)

02/28/2013

8 appearance form of Ricks

10

APPEARANCE filed for Appellant Mr. Chad Estes by
Teresa Reall Ricks. Certificate of Service: 02/28/2013.
(TRR)

02/28/2013

9 civil appeal statement of parties g

issues

nd1

CIVIL APPEAL STATEMENT OF PARTIES AND
ISSUES filed by Attorney Mr. Teresa Reall Ricks for
Appellant Mr. Chad Estes. Certificate of
Service:02/28/2013. (TRR)

02/28/2013

10 corporate disclosure

12

CORPORATE DISCLOSURE STATEMENT filed by
Attorney Mr. Teresa Reall Ricks for Appellant Mr. Chad
Estes Certificate of Service: 02/28/2013. (TRR)

02/28/2013

11 transcript order

13

TRANSCRIPT ORDER FORM filed by Mr. Teresa Rea|l
Ricks for Mr. Chad Estes; No hearings held in District
Court. Certificate of Service: 02/28/2013. (TRR)

02/28/2013

14 Briefing Letter

14

BRIEFING LETTER SENT setting briefing schedule:
appellant brief due 04/12/2013; appellee brief due
05/15/2013. (RLJ)

02/28/2013

15 appearance form

19

APPEARANCE filed for Appellee Terry Wynn by Michgel
B. Schwegler. Certificate of Service: 02/28/2013. (MBS

~—

02/28/2013

16 corporate disclosure

20

CORPORATE DISCLOSURE STATEMENT filed by
Attorney Mr. Michael Byrne Schwegler for Appellee Tefr
Wynn Certificate of Service: 02/28/2013. (MBS)

03/19/2013

18 mediation conference set

22

A follow—up mediation telephone conference has been

scheduled for 04/01/2013 at 9:30 am ET with Paul Calico.

[Please open notice for important details and deadlines.
(CAW)

03/19/2013

19 mediator briefing letter sent

23

BRIEFING LETTER SENT by Mediation Office, resetting
briefing schedule: appellant brief now due 04/19/2013.
appellee brief now due 05/22/2013. (CAW)

04/02/2013

Mediation Office is no longer involved in this appeal.
(LMR)

04/19/201321

APPELLANT BRIEF filed by Ms. Teresa Reall Ricks for
Mr. Chad Estes. Certificate of Service:04/19/2013.
Argument Request: requested. (TRR)

RLJ)
Qualified immunity case — expedited for calendaring. (PM)


https://ecf.ca6.uscourts.gov/docs1/006111593293
https://ecf.ca6.uscourts.gov/docs1/006111595780
https://ecf.ca6.uscourts.gov/docs1/006111606997
https://ecf.ca6.uscourts.gov/docs1/006111607011
https://ecf.ca6.uscourts.gov/docs1/006111607027
https://ecf.ca6.uscourts.gov/docs1/006111607035
https://ecf.ca6.uscourts.gov/docs1/006111607052
https://ecf.ca6.uscourts.gov/docs1/006111607374
https://ecf.ca6.uscourts.gov/docs1/006111607459
https://ecf.ca6.uscourts.gov/docs1/006111607468
https://ecf.ca6.uscourts.gov/docs1/006111626016
https://ecf.ca6.uscourts.gov/docs1/006111626022
https://ecf.ca6.uscourts.gov/docs1/006011663542
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21 Appellant brief 24
21 AntiCancer v. Berthold 92
21 Bozung v. Rawson 98
21 Cockrell v. Cincinnati 107
21 Hays v. Bolton 114
21 McColman v. St. Clair 122
21 U.S. v. Holifield 129
21 Verge v. Murfreesboro 132
21 Wright v. Chattanooga 139
21 Wysong v. Heath 149

05/22/201322 appellee brief 158 |APPELLEE BRIEF filed by Mr. Michael Byrne Schwegler
for Terry Wynn. Certificate of Service:05/22/2013.
Argument Request: requested. (MBS)

06/07/201325 reply brief 213 |REPLY BRIEF filed by Attorney Ms. Teresa Reall Ricks
for Appellant Mr. Chad Estes. Certificate of
Service:06/07/2013. (TRR)

06/12/2013 Update fee status change to paid — 02/19/2013 RE 17%
RECEIPT #34675025294 in the amount of $455.00 (RLJ)

08/14/201331 Oral Argument Notice 237 [Oral argument date set for 9:00 AM Friday, October 4,
2013. Notice of argument sent to counsel on 08/14/2013.
(DTS)

08/20/201332 argument acknowledgement 239 [Oral argument acknowledgement filed by Attorney Ms.
Teresa Reall Ricks for Appellant Mr. Chad Estes.
Certificate of Service: 08/20/2013. (TRR)

08/28/201334 argument acknowledgement 240 |Oral argument acknowledgement filed by Attorney Mr.
Michael Byrne Schwegler for Appellee Terry Wynn.
Certificate of Service: 08/28/2013. (MBS)

08/28/201335 argument acknowledgement 241 |Oral argument acknowledgement filed by Attorney Mr.
John William Roberts for Appellee Terry Wynn. Certifidate
of Service: 08/28/2013. (JWR)

09/24/201340 appearance form 242 [APPEARANCE filed for Appellant Mr. Chad Estes by
John E. Carter. Certificate of Service: 09/24/2013. (JEC)

09/25/201342 argument acknowledgement 243 [Oral argument acknowledgement filed by Attorney Mr.
John Engelhardt Carter for Appellant Mr. Chad Estes.
Certificate of Service: 09/25/2013. (JEC)

10/04/2013 CAUSE ARGUED by Mr. John Engelhardt Carter for
Appellant Mr. Chad Estes and Mr. Michael Byrne
Schwegler for Appellee Terry Wynn before Rogers,Cir¢uit
Judge; Griffin,Circuit Judge and Donald,Circuit Judge.
(LAG)

11/04/201351 OPINION filed : AFFIRMED, decision not for publication.

51 Cover Letter 244 |3ohn M. Rogers (Authoring), Richard Allen Griffin, and
51 corrected opinion 545 Bernice Bouie Donald, Circuit Judges. (RLJ)
11/05/201352 OPINION CORRECTION LETTER sent indicating
5_ Op|n|0n Correcnon Letter 249 reViSionS to UnpUinShed Opinion f||ed November 4, 20]3
Word on page 3 paragraph 3 first sentence second woyd

was changed from "undisputed” to "alleged". (RLJ)



https://ecf.ca6.uscourts.gov/docs1/006111663542
https://ecf.ca6.uscourts.gov/docs1/006111663543
https://ecf.ca6.uscourts.gov/docs1/006111663544
https://ecf.ca6.uscourts.gov/docs1/006111663545
https://ecf.ca6.uscourts.gov/docs1/006111663546
https://ecf.ca6.uscourts.gov/docs1/006111663547
https://ecf.ca6.uscourts.gov/docs1/006111663548
https://ecf.ca6.uscourts.gov/docs1/006111663549
https://ecf.ca6.uscourts.gov/docs1/006111663550
https://ecf.ca6.uscourts.gov/docs1/006111663551
https://ecf.ca6.uscourts.gov/docs1/006111698789
https://ecf.ca6.uscourts.gov/docs1/006111716697
https://ecf.ca6.uscourts.gov/docs1/006111784246
https://ecf.ca6.uscourts.gov/docs1/006111791253
https://ecf.ca6.uscourts.gov/docs1/006111801916
https://ecf.ca6.uscourts.gov/docs1/006111801940
https://ecf.ca6.uscourts.gov/docs1/006111828446
https://ecf.ca6.uscourts.gov/docs1/006111830109
https://ecf.ca6.uscourts.gov/docs1/006011872978
https://ecf.ca6.uscourts.gov/docs1/006111872978
https://ecf.ca6.uscourts.gov/docs1/006111873442
https://ecf.ca6.uscourts.gov/docs1/006011873437
https://ecf.ca6.uscourts.gov/docs1/006111873437
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52 opinion correction letter sent 250
57 Mandate Letter 254 [MANDATE ISSUED with no costs taxed. (RLJ)

11/27/2013



https://ecf.ca6.uscourts.gov/docs1/006111873420
https://ecf.ca6.uscourts.gov/docs1/006111894875

Case: 13-5199 Document: 1  Filed: 02/15/2013 Page: 1

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

100 EAST FIFTH STREET, ROOM 540
Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000
Clerk CINCINNATI, OHIO 45202-3988 WWW.Cab6.uscourts.gov

Filed: February 15, 2013

Mr. Teresa Reall Ricks

Farrar & Bates

211 Seventh Avenue, N., Suite 500
Nashville, TN 37219

Mr. John William Roberts

Roberts & Werner

1105 Sixteenth Avenue, S., Suite D
Nashville, TN 37212

Mr. Michael Byrne Schwegler
Law Office

P.O. Box 159264

Nashville, TN 37215

Re: Case No. 13-5199, Terry Wynn v. Chad Estes
Originating Case No. : 1:11-cv-00025

Dear Counsel:

This appeal has been docketed as case number 13-5199 with the caption that is enclosed on a
separate page. The appellate case number and caption must appear on all filings submitted to the
Court. The filing fee must also be paid to the district court immediately if it was not paid
when the notice of appeal was filed.

Before preparing any documents to be filed, counsel are strongly encouraged to read the Sixth
Circuit Rules at www.ca6.uscourts.gov. If you have not established a PACER account and
registered with this court as an ECF filer, you should do so immediately. Your password for
district court filings will not work in the appellate ECF system.

At this stage of the appeal, the following forms should be downloaded from the web site and
filed with the Clerk's office by March 1, 2013.

Appellant: Appearance of Counsel
Civil Appeal Statement of Parties & Issues
Transcript Order
Disclosure of Corporate Affiliations
Application for Admission to 6th Circuit Bar (if applicable)

(4 of 255)



Case: 13-5199 Document: 1 Filed: 02/15/2013 Page: 2 (5 of 255)

Appellee:  Appearance of Counsel
Disclosure of Corporate Affiliations
Application for Admission to 6th Circuit Bar (if applicable)

More specific instructions are printed on each form. If appellant's initial forms are not timely
filed, the appeal will be dismissed for want of prosecution. If you have questions after reviewing
the forms and the rules, please contact the Clerk's office for assistance.

Sincerely yours,

s/Robin L. Johnson
Case Manager
Direct Dial No. 513-564-7039

Enclosure



Case: 13-5199 Document: 1  Filed: 02/15/2013 Page: 3 (6 of 255)

OFFICIAL COURT OF APPEALS CAPTION FOR 13-5199

TERRY WYNN
Plaintiff - Appellee
V.

CHAD ESTES, Officer,
in his individual and official capacities

Defendant - Appellant



Case: 13-5199 Document: 6 Filed: 02/19/2013 Page: 1
OFFICE OF THE CIRCUIT MEDIATORS
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
331 POTTER STEWART U.S. COURTHOUSE
PAuUL B. CALICO 100 EAsT FIFTH STREET TELEPHONE (513) 564-7330
Chief Circuit Mediator CINCINNATI, OHIO 45202-3988 FAX (513) 564-7349

DEBORAH N. GINOCCHIO CA06-MEDIATION(@CA6.USCOURTS.GOV
RODERICK M. MCFAULL
MARIANN YEVIN

February 19, 2013
John William Roberts, Esq.
Michael Byrne Schwegler, Esq.
Teresa Reall Ricks, Esq.
Re: Terry Wynn v. Chad Estes, CA No. 13-5199

MEDIATION CONFERENCE NOTICE

Dear Counsel:
DATE AND TIME

Pursuant to Federal Rule of Appellate Procedure 33 and Sixth Circuit Rule 33, a TELEPHONE
mediation conference has been scheduled in this case for MARCH 18, 2013 at 2:00 p.m. EASTERN
TIME. The Court will place the calls to the number provided in the Mediation Background Information
Form, which you are required to submit by March 11, 2013 (see additional information regarding
Mediation Background Information Forms below.) Please note that the use of cell phones is not
permitted. You should allow at least ninety minutes for the conference.

PURPOSES

There are several purposes for mediation conferences. One is to prevent unnecessary motions or
delay by addressing any procedural issues relating to the appeal. A second is to identify and clarify the
main substantive issues presented on appeal. The third and primary purpose is to explore possibilities
for settlement. We will discuss in considerable detail the parties’ interests and possible bases for
resolving the case. You should be prepared to address all of these matters. Your attention is also directed
to the document entitled About Mediation Conferences, which is available on the Court’s website at
www.cab.uscourts.gov under the heading Mediation Office. It provides more detailed information about
mediation conferences in the Sixth Circuit.

PARTICIPATION BY COUNSEL

The attorneys identified above have been tentatively identified as those having primary authority
on behalf of their respective clients in this case. Our goal, however, is to secure the participation of the
lawyers on whose advice the clients will most directly rely in making decisions about settlement. If more
than one attorney is involved, the attorney with the most direct relationship with the client is
required to participate in the conference and should be listed as Lead Mediation Counsel on the
Mediation Background Form. All attorneys who will participate in the conference must be listed on the
Form, along with their contact information.

CLIENT PARTICIPATION

Attendance/participation by clients in the initial mediation conference is not mandatory but is
welcome. The decision regarding client participation in the initial conference is left up to counsel, but the
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mailto:CA06-Mediation@ca6.uscourts.gov
http://www.ca6.uscourts.gov

Case: 13-5199 Document: 6 Filed: 02/19/2013 Page: 2

best practice is to involve clients unless 1) their participation will not enhance the chances of settlement,
and/or 2) counsel are fully authorized to exercise judgment on the client’s behalf with respect to any and
all settlement proposals generated. Even if clients do not participate directly in the conference, it may be
advisable to have them available by telephone.

If your client will participate in the conference from a separate telephone, please list their contact
number on the Mediation Background Information Form.

CONVERSION TO IN-PERSON CONFERENCES

Initial conferences typically are conducted by telephone (unless all counsel reside within 50 miles
of Cincinnati) for the convenience of litigants and counsel. Our experience, however, is that in-person
conferences can be more productive. If you think an in-person mediation would enhance the
likelihood of settlement and you are willing to travel to Cincinnati for the conference, please call the
undersigned mediator. If the other parties agree, the mediation will be changed to an in-person
conference. The date of the mediation can be changed if necessary.

RESCHEDULING

If the date and time of the mediation conference present an unavoidable conflict with a previously
scheduled court appearance or commitment, you are required to contact the Mediation Administrator,
Teresa Mack, by FEBRUARY 22, 2013 to advise of the conflict and to request that the mediation
conference be rescheduled. When we are notified of such conflicts in a timely manner, we will provide
you with alternative dates and times. Y ou are then responsible for contacting opposing counsel to confirm
his or her availability and advising this office of the agreed date and time. We will then send a revised
notice.

If you do not contact this office by February 22, 2013, we may be unable to accommodate requests
for rescheduling. While we make every reasonable effort to accommodate timely requests for
rescheduling, untimely requests can adversely affect this office and the Court, and alternative dates and
times are usually quite limited. If alternative dates and times are still available, you are responsible for
contacting opposing counsel to confirm his or her availability and advising this office of the agreed date
and time. Until a new date is confirmed, however, the mediation will go forward as originally scheduled.

MEDIATION BACKGROUND INFORMATION FORM

All parties are required to submit a Mediation Background Information Form by MARCH 11,
2013, which can be downloaded from the Court’s website. Please submit the Form directly to the
Mediation Office electronically, by fax or by mail. Do NOT file or otherwise disclose it to the Court.
Providing all of the requested information and submitting the Form in a timely manner is essential to
maximizing the likelihood of success in mediation. Except to the extent authorized by counsel,
information in the Form will be held confidential and will not be shared with other parties or their counsel.

Thank you for your careful attention to these matters.
Sincerely,
/s/
Paul B. Calico

caw
cc: Robin L. Johnson, Case Manager

(8 of 255)



Case: 13-5199 Document: 7  Filed: 02/28/2013 Page: 1

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Appearance of Counsel

Sixth Circuit

Case No.: 13-5199

Case Name: Terry Wynn vs. Chad Estes

Client’s or

Clients’ Name(s): (List all clients on this form, do not file a separate appearance form for each client.)

Terry Wynn
O Appellant [ Petitioner [0 Amicus Curiae O Criminal Justice Act
& Appellee [J Respondent [ Intervenor (Appointed)

Lead counsel must be designated if a party is represented by more than one attorney or law
firm. Check if you are lead counsel. [0]

Name: John W. Roberts Admitted: 2010

(Sixth Circuit admission date only)
Signature: John W. Roberts
Firm Name: Roberts Law Group

Business Address: 1720 West End Avenue

suite: 402 City/State/zip: Nashville, TN 37203

Telephone Number (Area Code): 615-242-1001

Email Address: Jroberts@robertswicker.com

CERTIFICATE OF SERVICE
| certify that on Feb. 28, 2013 the foregoing document was served on all parties or
their counsel of record through the CM/ECF system if they are registered users or, if they are not, by placing a
true and correct copy in the United States mail, postage prepaid, to their address of record.

s/ John W. Roberts

(9 of 255)

6ca-68
6/12



Case: 13-5199 Document: 8 Filed: 02/28/2013 Page: 1 (10 of 255)

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Appearance of Counsel

Sixth Circuit

Case No.: 13-5199

Case Name: erry Wynn vs. Chad Estes
Client’s or

Clients’ Name(s): (List all clients on this form, do not file a separate appearance form for each client.)

Chad Estes

Appellant O Ppetitioner [0 Amicus Curiae O Criminal Justice Act
O Appellee O Respondent O Intervenor (Appointed)

Lead counsel must be designated if a party is represented by more than one attorney or law
firm. Check if you are lead counsel.

Teresa Reall Ricks Admitted: January 31, 1994

A———’/// (Sixth Circuit admission date only)
Signature,~—

Firm Name: Farrar & Bates, LLP
Business Address: 211 7th Ave. North
suite: 200 City/State/zip: Nashville, TN 37219

Telephone Number (Area Code): (615) 254-3060
terri.ricks@farrar-bates.com

Name:

Email Address:

CERTIFICATE OF SERVICE
I certify that on February 28, 2013 the foregoing document was served on all parties or
their counsel of record through the CM/ECF system if they are registered users or, if they are not, by placing a
true and correct copy in the United States mail, postage prepaid, to their address of record.

s/ Teresa Reall Ricks

6ca-68
6/12



Case: 13-5199 Document: 9 Filed: 02/28/2013 Page: 1

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
CIVIL APPEAL STATEMENT OF PARTIES AND ISSUES

Case No: 13-5199

Case Name: Terry Wynn v. Chad Estes

(11 of 255)

Is this case a cross appeal? [] Yes No

Has this case or a related one been before this court previously?  [] Yes No
If yes, state:

Case Name: Citation:

Was that case mediated through the court’s program? Yes [No

Please Identify the Parties Against Whom this Appeal is Being Taken and the Specific Issues You

Propose to Raise:

Appellee: Terry Wynn

Statement of Issues:

Constitution.

Whether the Trial Court erred in determining that Chad Estes was not entitled to qualified immunity for plaintiff's
42 U.S.C. §1983 claims of false arrest and excessive force under the Fourth Amendment to the United States

This is to certify that a copy of this statement was served on opposing counsel of record this

February’ 2013 - Teresa Reall Ricks

28th day of

Name of Counsel for Appellant

6CA-53
Rev. 6/08



Case: 13-5199 Document: 10 Filed: 02/28/2013 Page: 1 (12 of 255)

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
Disclosure of Corporate Affiliations
and Financial Interest

Sixth Circuit
Case Number: 13-5199 Case Name: Wynn v. Estes

Name of counsel: Teresa Reall Ricks

Pursuant to 6th Cir. R. 26.1, Chad Estes

Name of Party
makes the following disclosure:

1. Is said party a subsidiary or affiliate of a publicly owned corporation? If Yes, list below the
identity of the parent corporation or affiliate and the relationship between it and the named

party:

No.

2. Is there a publicly owned corporation, not a party to the appeal, that has a financial interest
in the outcome? If yes, list the identity of such corporation and the nature of the financial
interest:

No.

CERTIFICATE OF SERVICE

| certify that on February 28, 2013 the foregoing document was served on all
parties or their counsel of record through the CM/ECF system if they are registered users or, if they are not,
by placing a true and correct copy in the United States mail, postage prepaid, to their address of record.

s/ Teresa Reall Ricks
Farrar & Bates 211 7th Ave N Ste. 500
Nashville, TN 37219 (615) 254-3060

This statement is filed twice: when the appeal is initially opened and later, in the principal briefs,
immediately preceding the table of contents. See 6th Cir. R. 26.1 on page 2 of this form.

6CA-1
8/08 Page 1 of 2



Case: 13-5199 Document: 11  Filed: 02/28/2013 Page: 1 (13 of 255)

READ INSTRUCTIONS ON THE NEXT PAGE
TRANSCRIPT ORDER
List on this form all transcript you are ordering from one court reporter.
Use a separate form for each reporter and docket each form separately in the Sixth Circuit ECF database.

pistrict court Middle District for TN at Nashville District Court Docket Number 1:11-cv-00025
Short Case Title Wynn v. Estes

Date Notice of Appeal Filed by Clerk of District Court 02/1 3/201 3 COA# 1 3-51 99

PART 1 (TO BE COMPLETED BY PARTY ORDERING TRANSCRIPT, THE FORM MUST BE SIGNED WHETHER OR NOT TRANSCRIPT IS ORDERED).
A. Complete one of the following:

No Hearings

| | Transcript is unnecessary for appeal purposes

B Transcript is already on the file in District Court Clerk’s Office

| | This is to order a transcript of the following proceedings: (specify exact dates of proceedings)

JUDGE MAGISTRATE HEARING DATE(S) COURT REPORTER

Pre-trial proceedings

Testimony (specify witnesses) k

Other (specify)

TRANSCRIPT OF THE FOLLOWING PROCEEDINGS WILL BE PROVIDED ONLY IF SPECIALLY AUTHORIZED. SEE ITEM 13 CJA FORM 24

HVoir Dire Opening statement of plaintiff Opening statement of defendant
Jury Instructions Closing argument of plaintiff Closing argument of defendant

FAILURE TO SPECIFY IN ADEQUATE DETAIL THOSE PROCEEDINGS TO BE TRANSCRIBED, OR FAILURE TO MAKE PROMPT SATISFACTORY FINANCIAL ARRANGEMENTS
FOR TRANSCRIPT, ARE GROUNDS FOR DISMISSAL OF THE APPEAL.

B. This is to certify that satisfactory financial arrangements have been completed with the court reporter for payment of the cost of the transcript.
This method of payment will be:
Criminal Justice Act (Attach copy of CIA Form 24)
H Private Funds
Date:

/ print Name 1 €F€S@ Reall Ricks counsel for Chad Estes
adaress Farrar & Bates, LL 211 7th Ave. N., #500, Nashville TN 37219 1ocohone (615) 254-3060

ALLOWANCE BY THE COURT OF LEAVE TO PROCEED IN FORMA PAUPERIS IN A CIVIL APPEAL
DOES NOT ENTITLE THE LITIGANT TO HAVE TRANSCRIPT AT GOVERNMENT EXPENSE.

PART Il._COURT REPORTER ACKNOWLEDGMENT (To be completed by the Court Reporter and forwa_rded to the Court of AEEeaIs within 10 days after receipt).

Date transcript order Estimated completion date; if not within 45 days of the date financial Estimated number of pages
received arrangements made, motion for extension to be made to Court of Appeals

Arrangements for payment were made on
Arrangements for payment have not been made pursuant to FRAP (10(b))

Date Signature of Court Reporter Telephone

PART Ill. NOTIFICATION THAT TRANSCRIPT HAS BEEN FILED IN THE DISTRICT COURT {To be completed by Court Reporter on date of filing transcript in District Court ‘
and notification must be forwarded to Court of Appeals on the same date).

This is to certify that the transcript has been completed and filed with the District Court today.

Actual Number of Pages Actual Number of Volumes

Date Signature of Court Reporter




Case: 13-5199 Document: 14  Filed: 02/28/2013 Page: 1 (14 of 255)

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

100 EAST FIFTH STREET, ROOM 540
Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000
Clerk CINCINNATI, OHIO 45202-3988 WWW.Cab6.uscourts.gov

Filed: February 28, 2013

Ms. Teresa Reall Ricks

Farrar & Bates

211 Seventh Avenue, N., Suite 500
Nashville, TN 37219

Mr. John William Roberts

Roberts & Werner

1105 Sixteenth Avenue, S., Suite D
Nashville, TN 37212

Re: Case No. 13-5199, Terry Wynn v. Chad Estes
Originating Case No. : 1:11-cv-00025

Dear Counsel:

The briefing schedule for this case is listed below. The briefs must be filed electronically
with the Clerk's office no later than these dates. If the appellant's principal brief is filed late, the
case is at risk of being dismissed for want of prosecution.

Citations in your brief to the lower court record must include (i) a brief description of the
document, (ii) the record entry number and (iii) the "Page ID #" for the relevant pages. Consult
6 Cir. R. 28(a)(1) for additional information.

Appellant's Principal Brief Filed electronically by April 12, 2013
Appendix (if required by 6th
Cir. R. 30(a) and (c))

Appellee’s Principal Brief Filed electronically by May 15, 2013
Appendix (if required by 6th
Cir. R. 30(a) and (c))

Appellant's Reply Brief Filed electronically 17 days after
(Optional Brief) the appellee's brief is filed.
See Fed. R. App. P. 26(c)



Case: 13-5199 Document: 14  Filed: 02/28/2013 Page: 2 (15 of 255)

For most appeals, the Court will access directly the electronic record in the district
court. However, to determine if this appeal requires an appendix and how to prepare it, read the
latest version of the Sixth Circuit Rules at www.ca6.uscourts.gov, in particular Rules 28 and 30.

A party desiring oral argument must include a statement in the brief setting forth the reason(s)
why oral argument should be heard. See 6 Cir. R. 34(a). If the docket entry for your brief
indicates that you have requested oral argument but the statement itself is missing, you will be
directed to file a corrected brief.

In scheduling appeals for oral argument, the court will do what it can to avoid any dates

which counsel have called to its attention as presenting a conflict. If you have any such dates,
you should address a letter to the Clerk advising of the conflicted dates.

Sincerely yours,

s/Robin L. Johnson
Case Manager
Direct Dial No. 513-564-7039

Enclosure



Case: 13-5199 Document: 14 Filed: 02/28/2013

CHECKLIST FOR BRIEFS

ECF FUNDAMENTALS:

Briefs filed ECF unless filer is pro se or attorney with a waiver
—  for ECF filings

PDF format required
Native PDF format strongly preferred

In consolidated cases (excluding cross-appeals), appellants should

— un-check the case number(s) that is/are not their case. The
appellant's brief should appear only on the docket of his/her
specific appeal.

Parties who have joined in a notice of appeal shall file a single
brief. Fed. R. App. P. 3(b)(1)

COVER OF BRIEF (Fed. R. App. P. 32(3)(2)):

Sixth Circuit case number

Heading: "United States Court of Appeals for the Sixth Circuit"
Title of case

Nature of proceeding and name of court, agency or board below
Title of brief (example "Appellant's Brief")

Name(s) and address(es) of counsel filing the brief

CONTENTS (Fed. R. App. P. 28, 6 Cir. R. 28):

Corporate Disclosure Form
Table of Contents

Table of Authorities with page references (with cases
alphabetically arranged, statutes and other authorities)

Statement in support of oral argument (if there is no statement,
— argument is waived)

***page limitation, word or line count begins here. See Fed. R.
App. P. 32(a)(7)

Jurisdictional statement

Statement of issues

Statement of the case

Statement of facts with references to record (and appendix for
any relevant pleadings not available ECF)

Page: 3
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6th Cir. R. 26.1
DISCLOSURE OF CORPORATE AFFILIATIONS
AND FINANCIAL INTEREST

(@) Parties Required to Make Disclosure. With the exception of the United States
government or agencies thereof or a state government or agencies or political subdivisions thereof,
all parties and amici curiae to a civil or bankruptcy case, agency review proceeding, or original
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efendants.
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OFFICE OF THE CIRCUIT MEDIATORS
UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
331 POTTER STEWART U.S. COURTHOUSE

PAUL B. CALICO 100 EAST FIFTH STREET TELEPHONE (513) 564-7330
Chief Circuit Mediator CINCINNATI, OHIO 45202-3988 FAX (513) 564-7349

DEBORAH N. GINOCCHIO CA06-MEDIATION@CA6.USCOURTS.GOV

RODERICK M. MCFAULL

MARIANN YEVIN

March 19, 2013
John William Roberts, Esq.
Michael Byrne Schwegler, Esq.
Teresa Reall Ricks, Esq.
Re: Terry Wynn v. Chad Estes, CA No. 13-5199

MEDIATION CONFERENCE NOTICE
FOLLOW-UP

Dear Counsel:
Pursuant to Rule 33 of the local Rules of the Sixth Circuit, this will confirm that a follow-up

TELEPHONE mediation conference has been scheduled for APRIL 1,2013 at 9:30 AM

EASTERN TIME.
Sincerely,
Paul B. Calico

/s/

by: Teresa R. Mack
Mediation Administrator
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OFFICE OF THE CIRCUIT MEDIATORS
UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
331 POTTER STEWART U.S. COURTHOUSE

PAUL B. CALICO 100 EAST FIFTH STREET TELEPHONE (513) 564-7330
Chief Circuit Mediator CINCINNATI, OHIO 45202-3988 FAX (513) 564-7349

DEBORAH N. GINOCCHIO CA06-MEDIATION@CA6.USCOURTS.GOV

RODERICK M. MCFAULL

MARIANN YEVIN

March 19, 2013
John William Roberts, Esq.
Michael Byrne Schwegler, Esq.
Teresa Reall Ricks, Esq.
Re: Terry Wynn v. Chad Estes, CA No. 13-5199
Dear Counsel:
Pursuant to Rule 33, Rules of the Sixth Circuit, the briefing schedule for this/these appeal(s)

has been extended by _ Seven (7) days. The briefs must be filed electronically with the Clerk’s
Office no later than these dates. The modified schedule is as follows:

Appellant’s Brief Filed electronically by _ APRIL 19, 2013
Appendix (if required by
6th Cir. R. 30(a))

Appellee’s Brief Filed electronically by _ MAY 22, 2013
Appendix (if required by
6th Cir. R. 30(a) and (¢)(2))

Appellant’s Reply Brief Filed electronically seventeen days after the
(Optional Brief) Appellee brief

For more detailed information concerning the filing of electronic briefs, please refer to your
initial briefing letter sent to you from the Clerk’s Office.

The Federal Rules of Appellate Procedure, Sixth Circuit Rules, and relevant checklists are
available at www.ca6.uscourts.gov. If you still have questions after reviewing the information on
the web site, please contact the Clerk’s Office before you file your briefs.

Sincerely,
/s/

Paul B. Calico
caw
cc: Robin L. Johnson, Case Manager
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Defendant — Appellant
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BRIEF OF APPELLANT

Teresa Reall Ricks

FARRAR & BATES, L.L.P.

211 Seventh Avenue, N., Suite 500

Nashville, TN 37219
(615) 254-3060

Attorney for Appellant Chad Estes
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JURISDICTIONAL STATEMENT

Basis for district court’s subject-matter jurisact:

As this is an action by Plaintiff for damages und2 U.S.C. 81983, the
district court had jurisdiction under 28 U.S.C. 881 and 1343.

Basis for court of appeals’ jurisdiction:

This Court has jurisdiction under 28 U.S.C. §1291.

Filing dates establishing the timeliness of appeal:

The district court entered its order denying Ddfamt Estes qualified
immunity on February 11, 2013. (Order, RE 171, Ma#e.849-1850.) The notice
of appeal was filed February 13, 2013. (Noticeppeal, RE 173, PagelD# 1854.)

Assertion regarding finality of order or judgment;

The district court’s order denying qualified imnmynfor Defendant is an

immediately appealable “final decision” under Midhv. Forsyth 472 U.S. 511,

530, 105 S.Ct. 2806, 2817, 86 L.Ed.2d 411 (1985).
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Case: 13-5199 Document: 21-1  Filed: 04/19/2013 Page: 9 (32 of 255)

STATEMENT OF THE ISSUE

1. Whether the trial court erred in determiningt tGhad Estes was not entitled
to qualified immunity for Plaintiff's 42 U.S.C. 889 claims of false arrest and

excessive force under the Fourth Amendment to tmeed States Constitution.

{FB225463 / TML 4206 2
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STATEMENT OF THE CASE

Plaintiff Terry Wynn filed suit on April 21, 201lagainst the City of
Pulaski, Tennessee, the police chief, and vari@amead and unnamed officers of
the City police department. She alleges causestamunder 42 U.S.C. §1983
and the Tennessee Governmental Tort Liability Adiag from an incident on
May 5, 2010, when Wynn was pulled over for a spegdiffense. She drove off
from the traffic stop before it was concluded, t@sg in her pursuit and arrest by
Defendant Chad Estes, an officer of the City patiepartment.

In his memorandum opinion ruling on the variouddddants’ dispositive
motions, the district court dismissed the majoofyPlaintiff's claims. The only
remaining Defendant is Officer Estes. The only reng causes of action are
(i) 81983 claims for arrest without probable caasd for excessive use of force in
forcing the Plaintiff against a car to apply harffand (ii) the related state law
claims of battery and false imprisonment.

As the uncontested facts in this case make cieavever, Officer Estes is
entitled to qualified immunity for the claims brduginder 42 U.S.C. 81983 and to
“good faith” immunity for the corresponding sta#am claims. Accordingly, the
part of the district court’s ruling denying Officdtstes immunity should be

reversed, and all claims against Estes shoulddmeissed.

{FB225463 / TML 4206 B
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STATEMENT OF THE FACTS

Plaintiff Terry Wynn is a medical doctor whose cp#ty is
obstetrics/gynecology and who at all times relevarthis action worked as an on-
call physician for Hillside Hospital in Pulaski, fisessee, and maintained a private
practice known as Wynn Gynecology and Obstetrics separate building next to
the hospital. (Wynn Dep., RE 63-1, PagelD# 736—pp7,37:5-13, 39:11-25.) At
the time of this incident, Wynn had lived in thesarfor approximately nine
months, having recently moved from Detroit, Micmga July/August 2009._(ld.
PagelD# 738, p. 32:13-23.)

In Wynn’s capacity as the on-call OB/GYN, she reeé a call at her home
on May 5, 2010, from a nurse at Hillside Hospifabt prior to 9:00 p.m.” advising
her a patient admitted to the hospital the previdag and examined by Wynn
several times earlier that same day was readylivede Wynn then left her home,
got into her car, and began driving to the hospabbut a 15-minute drive away.
(Wynn Dep. Ex. 3, RE 63-2, PagelD# 819, p. 6:13(-¥8ynn’s car lacked any
decal, tag, or other indicator that Wynn was a phgs or was affiliated with
Hillside Hospital; the car still had a Michigandise plate; and though Wynn had
been residing in Tennessee for longer than 30 d&es,had not yet obtained a
Tennessee driver’s license or Tennessee tags. (\Wgpn RE 63-1, PagelD# 749,

753, 813, 816, pp. 153:2-19, 160:8-12, 376:20-23:54-13.)
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Defendant Estes, who was on-duty at the time, dvagng in the opposite
direction on a street in downtown Pulaski. He k&xt Wynn’s vehicle with his
radar gun, which runs continuously, at 16 mph dkierspeed limit—specifically,
46 mph in a 30—mph zone. (Estes Dep., RE 64-1,ID&#S6, p. 25:2-19.) Wynn
admits she cannot dispute this, stating, “I nevekéd at my speedometer, to be
honest with you.” (Wynn Dep., RE 63-1, Page # 7304p. 157:8-9, 158:18-19.)
Officer Estes turned his vehicle around and iretlaa traffic stop, first activating
his blue lights, and then when Wynn did not pulévhis siren. (Estes Dep., RE
64-1, PagelD# 837-38, 878, pp. 28:22-23, 30:3-&,:7:d48.) Officer Estes
notified dispatch he was stopping a vehicle witfliahigan tag; the time was 9:21
pm. (Estes Dep. Ex. 16, RE 64-2, PagelD# 885,)p. 1.

As Estes walked towards Wynn’s vehicle once sHegwver, he noticed
from the rear tail lights that she had not pladee ¥ehicle in park and that the
driver (he did not know who she was) was very agitaand was waving her hand
out the window, so he approached somewhat cauyiousl keeping with his
training. (Wynn Dep. Ex. 3, RE 63-2, PagelD# 819,7d9-21; Allen Expert
Report, RE 71-1, PagelD# 951, p. 6.) When he rehthe driver’s side door, he
requested to see the driver’s license and proofsafrance. (Wynn Dep., RE 63-1,

182:3-11, 18-19.)
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Wynn stated she couldn’t find her driver's licenased offered him “a
Michigan medical I.D.” which he looked at as shesvialding it but did not take
into his hand. But he said, “No, | need your liehgWynn Dep. Ex. 3, RE 63-2,
PagelD# 819-20, pp. 8:25-9:2; Wynn Dep., RE 63&agefD# 756-57, 765—-66,
pp. 182:25-183:3, 194:25-195:15.) Estes did notasgghing he recognized as
medical credentials. (Estes Dep., RE 64-1, Pag8% p. 35.) Estes heard Wynn
say she was in a hurry and on her way to the halsgib he asked if she needed
medical attention. She said, no, she was going fielivery.” (Estes Dep., RE 64-
1, PagelD# 840, p. 36:1-9.)

Wynn was asked repeatedly during her depositioredtall the exact words
she used during this encounter, but she was ableffes few specifics, as
exemplified in the following deposition excerpts:

[Wynn was providing here a general narrative oinésé

And then he said | need your—those other two thing
[registration and insurance].

And | said, Look, I'm really in a hurry. | need et to the
hospital. My patient’'s—I don’t remember if | said/rpatient is going
to deliver or | have a delivery to do. My patiengieing to deliver.
Something about, My patient is going to deliver. kkact words at
this time, | don’t remember.

Q. So you may have said—said to him somethinggatbe lines
of, | have to go to the hospital for a delivery?

A. | said, My patient's—I don’t know if | said myagtient’s going
to deliver or if my patient is going to have a baBpmething—my
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patient something, | don’t remember the exact wartisink the word
was deliver, my patient is going to—getting reaalyléliver.

Q. After Officer Estes asked you for registrationd aproof of
insurance, did you—did you give those things tohim

A. No, I did not.

Q. Why?

A. Because | couldn’'t locate them and | was—toleh-ktl said to
him, Look, I'm in a—I really need to get to the ppdal right away.
I’'m in a hurry. If you don’t—that's when | said, yfou don’t believe
me, you can follow me to the hospital and if neagsarrest me there.
Q. What did you mean when you said “if you don’liédes me”?

A. Because | got the impression—he was holding mevben |
already told him there was an emergency, | gotitipgession that
something’s—maybe he doesn’t believe me.

Q. Do you recall specifically using the word “emengy” with
Officer Estes?

A. | specifically recall saying | need to get tcethospital right
away. Emergency, I'm not really sure about.

Q. Okay. So all you can say today that you spelfictold
Officer Estes was you need to get to the hospgat away?

A. Yes. That's all | can say today.
(Wynn Dep., RE 63-1, PagelD# 758, 761-62, pp. 18202 187:18-188:19; see
alsoWynn Dep. 475:16-20 (“Again, | don’'t remember thect words. | said to

him that my patient was getting ready to deliveneTexact wording I—I don’t
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remember. And that | was sort of in a hurry; thatkded to get there.”); Wynn
Dep. 476:19-20 (“I know what fact | got across. Tdyact wording | do not
remember.”).)

Officer Estes testified he never heard the wordb¥y’ and he certainly
never subjectively understood Wynn was a medicatatar that she was talking
about a birth or delivering a baby. (Estes Dep.,@REL, PagelD# 841, 883, pp.
37:11-12, 207:17-20.)

Wynn later explained she never bothered to explicell Officer Estes she
was a doctor because shssumedhe understood this because she was wearing
scrubs and had informed him she was going to tkeitad. (Wynn Dep., RE 82-1,
PagelD# 1136, p. 443:3-9.) Likewise, she saw nd tespecify exactly what she
was going to the hospital to deliver because “W&ia¢ do you deliver? Pizza?”
(Wynn Dep., RE 63-1, PagelD# 815, p. 446:19-21.nkVgtated that someone
who did not understand “delivery” referred to delimg a baby would have to be
“naive” (she did not want to use the word “stupitd)think delivery could refer to

anything else. (Wynn Dep., RE 82-1, PagelD# 11384@:13-14)

! Though addressed more fully below, it bears notiege, as it seems to have
contributed to the unfolding misunderstanding betw&/ynn and Estes, that while
this may have been dispositive information as &a"\eynn was concerned that she
should be permitted to proceed to the hospital peohed, this was completely
irrelevant as to any law enforcement determinasthere was no legal exception
to any of the charges at issue in this case farcéod driving to the hospital, and is
similarly irrelevant to any determination of whethen constitutional violation
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Wynn then provided her Michigan driver’s licensethe officer but never
provided the requested proof of insurance. (Wynp.DBE 63-1, PagelD# 761,
767-68, pp. 187:18-21, 196:25-197:2.) At this pobitficer Estes believed the
Plaintiff's car began to roll forward, so he addd®er “that she wasn'’t free to go
and . . . told her that she would be arrestedafdid pull off.” (Estes Dep., RE 64-
1, PagelD# 841-42, pp. 37:15-38:ynn does not contest this statemstsdting
at her deposition:

| don’t remember what he saidut at some point | said, “Look,

if you don’t believe me, why don’t you follow me tbhe hospital, and

if necessary you can arrest me there.” He saidayQkwill.”

(Wynn Dep., RE 63-1, PagelD# 758-59, pp. 184:22:21§&mphasis added).)
There was no other conversation, and based sofethethree words Wynn says
she heard Estes say, “Okay, | will’—which, by thaywvEstes denies saying (Estes
Dep., RE 64-1, PagelD# 842-42, pp. 37:19-38:16)—Wsmed off, despite the
fact that Wynn admits that at the time she pullédtbe officer was still holding
her driver’s license in his hand and never tolddier was free to go. (Wynn Dep.,
RE 63-1, PagelD# 770, p. 199:6-20.) According teeEshe emergency lights on
Officer Estes’ vehicle were still activated (Esixsp., RE 64-1, PagelD# 844, 847,

pp. 40:17-19, 43:9-11); Wynn does not remember hdnethey were or not

(Wynn Dep., RE 63-1, PagelD# 754, p. 180:15-170nFEstes’ perspective, this

occurred.
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meant the traffic stop was still ongoing; from Wisperspective, she has stated
she thought he was providing “an escort.” (Wynn D&E& 82-1, PagelD# 1147, p.
479:5-9.)

According to a person who lived across the stieeh the location of the
initial traffic stop and witnessed it, when the iRldf pulled out onto the road, the
rear wheels of Plaintiffs car “peppered”’ the offits vehicle with rocks. The
witness then saw the officer “[take] off runningha car. . . . [The officer then]
jumped in his car and took off after her.” (HarwBkp., RE 68-1, PagelD# 924—
25, pp. 9:21-10:8, 12.) As the officer took offhis car, he activated his siren and
Harwell testified it appeared he was pursuing (idr, PagelD# 926-27, pp. 13:8—
13, 14:13-16.)

According to Estes, he then “advised dispatch thatvehicle was running
from [him]” (Estes Dep., RE 64-1, PagelD# 843, §:12-14). In response, three
additional police cars soon passed by going theesdirection towards the
hospital, with their emergency lights and sirensvated. (Harwell Dep., RE 68-1,
PagelD# 926-27, pp. 13:21-14:12.) At least ondade officers noticed there was
something unusual about Estes’ voice when he cétledack-up, consistent with
the highly unusual event of a person driving offhagh speed from an ongoing

traffic stop. (Bue Dep., RE 100-1, PagelD# 1493,47-25.)

{FB225463 / TML 4206 {10



Case: 13-5199 Document: 21-1  Filed: 04/19/2013 Page: 18 (41 of 255)

During the pursuit after the traffic stop, the iRl#f began following
(somewhat ironically) a pizza delivery car that wlasaded to the hospital
emergency room to deliver a pizza. (Wynn Dep., BEL6PagelD# 761, p. 187:7—
11; Donnelly Dep., RE 70-1, PagelD# 939, p. 7:16-dhe delivery person,
Kelsey Donnelly, believed the Plaintiff was tailgather car in an reckless, unsafe
manner, and stated that if she had needed to hivriages, she would have been
rear-ended. After Donnelly turned into the hospitstie pulled over and the
Plaintiff's car sped past, followed by the policar.c(Donnelly Dep., RE 70-1,
PagelD# 940-43, pp. 10:15-11:13, 12:11-18, 16:9-25.

As soon as Wynn, followed by Estes, arrived at thespital, at
approximately 9:24 pm, Officer Estes pulled his lsahind Plaintiff's parked car
with his emergency lights on. (Estes Dep., RE 6RdgelD# 845-46, 878-79, pp.
41:1-11, 42:4-6, 167:22-168:5; Estes Dep. Ex. EF66&R 2, PagelD# 885, p. 1
Wynn Dep., RE 63-1, PagelD# 775, p. 207:6-19.)

However, notwithstanding her statement at thdi¢ratop that “he could
arrest her at the hospital” or that she would arplaings further at the hospital
and the fact that Estes exited his vehicle withlihe lights engaged, as soon as
Wynn arrived at the hospital she immediately “juchpeit of the car” and, without
noticing or acknowledging Officer Estes, began hing” in the opposite direction

towards the hospital. Officer Estes then rapidlprapched her and grabbed her
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left wrist and “slung” a handcuff on it, allegediytting it. (Wynn Dep. Ex. 3, RE
63-2, PagelD# 820, pp. 10:23-24, 12:9; Wynn Dejk,d@3-1, PagelD# 776, p.
209:17-24).

Estes testified that at this point he was insitngcher to place her right arm
behind her back, (Estes Dep., RE 64-1, PagelD# 8562:14-17), whileNynn
does not recallwhether he said “Give me your hand” (Wynn Dep., BE1,
PagelD# 782-83, pp. 221:24-222:1) and further adth& only way Estes would
have gotten cuffs on her right wrist was to gralast she certainly did not hold it
out (id., PagelD# 779-80, pp. 216:18-217:1). When lateredsgpecifically,
“Were you at any point attempting to keep your rigland away from Officer
Estes?,” Wynn admittedYou know, | may have. | may have. | don’'t rememiber.
don't recall” (1d., PagelD# 783, p. 222:6-9 (italics added).)

Accordingly, Officer Estes placed both his handsRiaintiff's cuffed left
arm, and using an escort technique known as thaidst arm bar” technique—
meaning Estes was walking slightly behind her anler left, his left hand on her
left wrist and his right hand on her upper left agffectively holding her left arm
in a locked position—Estes forcibly guided her e front of his vehicle (Estes
Dep., RE 64-1, PagelD# 851-857, pp. 53:1-59:19)@eadsed her down so that
she was leaning against the front side of his oathat he could place the other

handcuff on her right wrist behind her back (WynepD RE 63-1, PagelD# 777—
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78, pp. 212:5-213:2; Estes Dep., RE 64-1, Pagel¥t 858-59, pp. 57:19-21,
60:1-8, 61:14-16).

Wynn describes the experience of being led by teehnique as being
“slung,” (Wynn Dep. Ex. 3, RE 63-2, PagelD# 8201f:2), though when asked
during her deposition to describe the motions Essesl to move her to the front of
the police car after placing the first wrist in daoffs, she did not contradict Estes’
version, saying she does not remember any speciiitss all happened so fast
and |—it was totally un—inconceivablé have no ided (Wynn Dep., RE 63-1,
PagelD# 774, p. 206:6—7 (italics added); see alsoPagelD# 772, 780, pp.
203:18-20, 217:5-21.) When asked whether her amekface were actually being
pressed into the police vehicle, Plaintiff saidflfink the initial sling did not take
me all the way down. No, it did not. He sort of gged me down.” (Wynn Dep.,
RE 63-1, PagelD# 778, p. 213:7-9.)

Wynn does remember, however, seeing a hospitariseguard who was
witnessing this part of the incident. (Wynn DepE 83-1, PagelD# 773, p. 204:9-
23.) The guard, Isaac Braden, testified that wherfitst walked into the area,
Officer Estes had already placed one cuff on Rfistleft wrist and was
attempting to cuff the right, but despite Estegbat commands to the Plaintiff to
place her free right arm behind her back, she wasomplying and “was pulling

and jerking away.” (Braden Dep., RE 67-1, Pagel¥3-94, pp. 7:14-8:4.)
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Braden never saw Estes do anything improper dunisgattempts to handcuff
Plaintiff. (Id., PagelD# 918-19, pp. 16:12-17:13.) After she wasdbuffed,
Wynn called out to Braden asking him to advisedhstetrics department of what
had happened, using words to the effect of, “Cam get somebody to deliver a
baby?” (Id, PagelD# 915, p. 9:18-24; Wynn Dep. Ex. 3, RE 6B&yelD# 820,
822, p. 12:11-23, 19:22-20:6.) So Braden, who neiced Wynn but did not
verbally advise Estes of this at the time, radittexlhospital, advising them of the
situation. (Braden Dep., RE 67-1, PagelD# 916, $p710:11-17, 12:2-9.) Word
quickly made its way to the hospital supervisor duty, Jennifer Waybright.
(Waybright Dep., RE 66-1, PagelD# 903 p. 11:4-10.)

Officer Estes then requested Wynn get into the oédis vehicle, but she
refused. “There was no struggle,” Wynn later stagebinitting, “[b]Jut no, | did not
get in willingly.” (Wynn Dep., RE 63-1, PagelD# 78d. 223:6—-7.) Meanwhile,
Sergeant Young of the Pulaski Police Departmerdanglwith several other
patrolmen, arrived on the scene in response teaaldor assistance from Officer
Estes. When Young arrived, Estes had already pl#wedandcuffs on both of
Plaintiff's wrists behind her back and was walkingr to his patrol car. (Young
Dep., RE 65-1, PagelD# 890, p. 21:16-18.) YoungcdeE&stes ask the Plaintiff to
get into the back of the car, to which she repbbeé would not, and saw Estes

apply pressure to Plaintiff's shoulder to guide im#o the back of the car. (Id.
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PagelD# 891, p. 26:8-21.) As the Plaintiff lateatstl, “I just remember he—he
did something to encourage me getting into thecpatar.” (Wynn Dep., RE 63-1,
PagelD# 784, p. 223:17-19.) The time was approxdin®26 pm, only 5 minutes
after Estes had notified dispatch he was initiatimeg first traffic stop. (Estes Dep.
Ex. 16, RE 64-2, PagelD# 885, p. 1; Estes Dep.6&RHE, PagelD# 880, p. 169:1—
17.)

After the Plaintiff was in the back of the cartéssadvised Young of what
had occurred, including what happened at the Initadfic stop. After hearing this
report, Young spoke with several individuals préssnthe scene, including the
security guard Isaac Braden, the hospital supandeanifer Waybright, and the
Plaintiff herself. It was only then that Bradendamhed Young that Wynn was a
physician, the first time either Sgt. Young or ©#i Estes understood that to be
the case. (Young Dep., RE 65-1, PagelD# 893-943pp33:3; Estes Dep., RE 64-
1, PagelD# 864-65, pp. 80:17-20, 82:1-2.) Waybriatitised Sgt. Young other
doctors were available to perform the delivery, everained to do so, and would
constitute “adequate medical care.” (Waybright DRR.66-1, PagelD# 906-07, p.
30:5-31:3.) And finally Young asked Wynn why shel mot informed Estes she
was a physician, but she said she had. (Young REf5-1, PagelD# 892, 29:19—

21.)

{FB225463 / TML 4206 15



Case: 13-5199 Document: 21-1  Filed: 04/19/2013 Page: 23 (46 of 255)

Then, Estes proceeded to transport the Plaiotiffi¢ Giles County Sheriff's
Office. According to the police dispatch time ldge transport of Wynn to the
sheriff's office lasted 10 minutes, from 9:31 pmemhOfficer Estes departed the
hospital parking lot until 9:41 pm when they ardvat the sheriff's office. (Estes
Dep. Ex. 16, RE 64-2, PagelD# 885, p. 1; Estes B¥p64-1, PagelD# 881, p.
170.)

At the sheriff's office, the handcuffs were remdyend when someone
asked if she needed medical care for where theduffischad been, Wynn declined
and “said [she] was okay” because it was not “emer’gand “could wait” (Wynn
Dep., RE 63-1, PagelD# 786, 793-94, pp. 233:1125:23-253:11.) Tina
Derryberry, the sheriff's deputy who was assigreg@rocess Wynn for intake and
“was with her the whole time” testified Wynn didtnmention any injury to her
wrists, nor did Derryberry notice any such injurjrem the cuffs were removed.
(Derryberry Dep., RE 69-1, PagelD# 932-34, pp. 6214:6, 14:15-17.) Officer
Estes noticed Wynn had abrasions on her wristetEBep., RE 64-1, PagelD#
866, p. 84:13-16.)

Officer Estes began preparing a criminal summaanst the Plaintiff for
speeding, felony evading arrest, resisting arrest, insurance, registration
violation, and driver’s license violation. (|dPagelD# 867, 872-74, pp. 92:11-14,

114:7-14, 115:3-116:6.) Normally, Officer Estes doprovide this paperwork to
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the magistrate, whose desk is nearby, as he cosdpiet(ld. at 107:16-19.) As
Estes was in process, however, he received a ptalhé&om the Pulaski police
chief instructing that the Plaintiff be releasednfr custody immediately so she
could return to the hospital to perform the delvefld., PagelD# 875-76, pp.
122:24-123:9.)

According to the Plaintiff, she observed Officestés react angrily during
the conversation with the chief by complaining ttie chief was “let[ting] her do
anything just because she’s a doctor.” (Wynn Dep.E RE 63-2, PagelD# 823,

825, pp. 24:9-11, 29:8-13; see al¥gnn Dep., RE 63-1, PagelD# 760, p.186:1—

4.) Estes denies making this statement but admeitwds angry the Plaintiff was
being released without any charges and further @drhe insubordinately
guestioned the chief's decision. (Estes Dep., REL,6®agelD# 868-70, pp.
100:24-102:11.)

Thus, after the Plaintiff had been at the jail‘fajt least 30 minutes, maybe
an hour, she was released on her own recognizaf\igrin Dep. Ex. 3, RE 63-2,
PagelD# 824, p. 26:20-22; Wynn Dep., RE 63-1,Pagéal®r-88, pp. 236:22-24,
237:14-19). She was offered transport back to tepital by a patrol officer,
which she initially accepted but then changed herdnand rode back to the
hospital with a family member of the waiting patievhen that was offered her.

(Wynn Dep. Ex. 3, RE 63-2, PagelD# 826, p. 33:3-H4tes Dep., RE 64-1,
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PagelD# 876, p.123:18-23.) The speeding chargertlyecharge filed, was later
dismissed. (IdPagelD# 862, p. 69:1-25.)

Upon returning to the hospital, the Plaintiff aled her wrists and had a
nurse apply a simple Band-aid, which was removethduhe delivery of the baby
but reapplied afterwards and which stayed on abaldy. (Wynn Dep., RE 63-1,
PagelD# 794-96, pp. 253:12-255:3; Wynn Dep. BEXRB,63-2, PagelD# 826, p.
34:4-7.) The Plaintiff never received any additiomedical care for her alleged
wrist injuries, which present no continuing problémn the Plaintiff (Wynn Dep.,
RE 63-1, PagelD# 795, 810, pp. 254:21-23, 270:ant) which have apparently
completely healed, since when asked at her depositDo you even have a
scar?,” Plaintiff responded, “I thought | did. Ma&ylt healed completely. Maybe it
healed completely. | don’'t remember.” (I@agelD# 809, p. 278:20-23.)

Regarding Plaintiff's other alleged injuries, stated at her deposition that
when she was forced against the car by the officeng the handcuffing, she
experienced “pain in her lower back” and that hewdr back and hip hurt for
several days but then got better (Wynn Dep., RE,6BagelD# 801, p. 260:7-8,
260:14-16)—though during her transportation in f{haice car to the jall
immediately after feeling this back pain, the Riffirenjoyed the music on the

radio, moving her head to it (icit 227:8-23). And this pain did not prevent the
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Plaintiff from performing a surgical procedure, tteesarian section, immediately
after this incident. (Wynn Dep. Ex. 3, RE 63-2, @&yt 828, p. 42:11-15.)

After the delivery was completed, the Plaintifidhthe hospital emergency
room doctor look at her back, but she inferred fimshbody language he did not
want to be involved, so she decided to forego @amahexamination. She had the
person living as her spouse, also a physician,rnmitly examine her back at
home, but has received no other medical attentoorhér back. She treated the
pain that night and the next day with the presmipbnly painkiller Reprexain
that was “available in my office” and with over-theunter pain relievers regularly
for the next three or four days and only occasigrithkereafter and now describes
the pain as “very minimal.” (Wynn Dep., RE 63-1 BPHayg 735, 797-806, pp.
17:6-15, 256:7-25, 258:6-259:9, 260:18—-261:4, 2622645, 264:6-265:13.)

Approximately five or six weeks later, the Plaihtitegan feeling numbness
in her leg which she relates to this incident. Phantiff has not, however, sought
medical treatment for this numbness other than dwen self-diagnosis. She
testified she has also suffered self-diagnosed iemadt problems such as
exhaustion and inability to concentrate as a restlthis incident but has not
sought outside medical or psychological treatmélat, PagelD# 738, 800-03,

807-08, pp. 114:6-8, 259:13-260:3, 261:21-262:6,;2268:17.)
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The City of Pulaski ordered separate internal artkrnal investigations
regarding the events surrounding the arrest ohffiaiand many of the individuals
and witnesses involved in this action were intemdd, including Plaintiff Terry
Wynn. (Wynn Dep., RE 63-1, PagelD# 762-63, pp. 288189:7.) After these
investigations were concluded, on May 30, 2010, Raéaski police chief wrote
letters placing both Officer Estes and Sergeantngoon suspension due to the
events of May 5, 2010. Officer Estes was suspendtdobut pay for thirty days.
Sgt. Young was initially suspended without payffmrteen days, but he appealed
this action and the period was reduced to seves. &gnificantly, the police chief
did not question whether Estes had the right tesarthe Plaintiff; he merely
concluded that under the circumstances, it waspirogguiate to do so. (Memo., RE
61-2, PagelD# 720-21; Memo., RE 62-2, PagelD# 726Memo., RE 62-3,
PagelD# 728-29.)

Additionally, outside experts retained by Offidestes have concluded that
he complied with accepted police training in: (iitiating the traffic stop;
(ii) determining he had probable cause to arreshiyased on her departure from
the traffic stop; (iii) his decision to arrest Wyahthe hospital; and (iv) the force
he used in applying the handcuffs and effectingatinest. (Mays Expert Rep., RE
72-1, PagelD# 972-78, pp. 7-13; Allen Expert RRk,71-1, PagelD# 951-57, pp.

5-11.)
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Alleging this event was tortious under state lavd aiolated her federal

constitutional rights, Wynn filed the instant action April 21, 2011.

SUMMARY OF ARGUMENT

In cases brought under 42 U.S.C. 81983, governmifictals performing
discretionary acts are presumptively entitled taldged immunity from suit. This
immunity “applies regardless of whether the govesnmofficial’'s error is a
mistake of law, a mistake of fact, or a mistakeeldasn mixed questions of law

and fact.” Pearson v. Callahasb5 U.S. 223, 231, 129 S.Ct. 808, 815, 172 L.Ed.

2d 565 (2009) (citations omitted).

The lower court found Defendant Estes is not keattito qualified immunity.
This finding is incorrect and should be reversedppeal, however, as the relevant
case law does not remotely meet the applicablelatdr-that is, the case law does
not “dictate, that is, truly compel (not just sugger allow or raise a question
about), the conclusion for every like-situated,smre@ble government agent that
what defendant is doing violates federal lmnthe circumstances Clemente v.
Vaslo 679 F.3d 482, 490 (6th Cir. 2012) (citation osdttemphasis in original).

Furthermore, while Plaintiff is entitled to haweaterial factual disputes
resolved in her favor at this stage of pleadingg #hnot entitled to have her

subjective beliefs or conclusory statements givestgdence over other parties’
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specific recollections of events. Accordingly, whestegorical statements of the
Plaintiff which lack any support in the record (amek even contradicted by her
own testimony) are excluded from consideratiorhatomes evident Defendant
Estes is entitled to qualified immunity, and theref this action should be
dismissed.

ARGUMENT

l. Standard of Review

As stated by this Court in Key v. Graysdv9 F.3d 996 (6th Cir. 1999),

cert. denied528 U.S. 1120, 120 S.Ct. 94, 145 L.Ed.2d 821 @20@ecause the
doctrine of qualified immunity is a legal issuejstltourt’s review is de novo.
Moreover, this court is required to examine de nallappeals from motions for
summary judgment which a district court has defidd. at 999).(citation
omitted).

. Doctrine of Qualified Immunity—Generally

“The doctrine of qualified immunity protects gomarent officials ‘from
liability for civil damages insofar as their condudoes not violate clearly
established statutory or constitutional rights dfickh a reasonable person would

have known.” Pearson v. Callahab55 U.S. 223, 231, 129 S.Ct. 808, 815, 172

L.Ed.2d 565 (2009) ) (quoting Harlow v. Fitzgeraddb7 U.S. 800, 818, 102 S.Ct.

2727, 73 L.Ed.2d 396 (1982)). “The protection ofakified immunity applies
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regardless of whether the government official®ers a mistake of law, a mistake

of fact, or a mistake based on mixed questionsawaf &nd fact.” Pearson v.

Callahan 555 U.S. at 231, 129 S.Ct. at 815) (quotationksyasitations omitted).
Significantly, qualified immunity is “anmmunity from suitrather than a

mere defense to liability.” Mitchell v. Forsyth72 U.S. 511, 526, 105 S.Ct. 2806,

2815, 86 L.Ed.2d 411 (1985) (emphasis in origingloted by Pearson V.

Callahan 555 U.S. at 237, 129 S.Ct. at 818. )Accordinglys not a defendant’s
burden to prove that he is entitled to qualifiedmnuomity, but rather, once the
defendant has asserted this as a defansehe plaintiff’'s burden to prove that the

defendant is notSee Clemente v. Vasl679 F.3d 482, 490 (6th Cir. 2012).

The appropriate analysis for qualified immunityswacently summarized by

the Sixth Circuit in Clemente v. Vaslas follows:

The Supreme Court has laid out a two-step inquergetermine if
gualified immunity protects an official’'s action&) whether, “[tJaken
in the light most favorable to the party asserting injury, . . . the
facts alleged show the officer's conduct violatedcanstitutional
right[],” and (2) whether that right was clearlytasished. Saucier v.
Katz, 533 U.S. 194, 201, 121 S.Ct. 2151, 150 L.Ed.2d @mD1),
overruled on other grounds by Pearsb5 U.S. at 236, 129 S.Ct.
808).

Clemente v. Vaslo679 F.3d 482, 489 (6th Cir. 2012) )(ellipsis, dkets in

original). Under_Pearson v. Callaharcourt may, “in its discretion, ... consider

the second question first if it believes such & paill best facilitate the fair and

efficient disposition’ of the case before it.” Kerzv. Schuckmanr850 F. Supp. 2d
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785, 790 (S.D. Ohio 2012) (quoting Pearson v. Gala555 U.S. at 242, 129

S.Ct. at 821)..
Additionally,

Because qualified immunity shields reasonable gondeven
when it is mistaken, the Sixth Circuit has at timdsgled a third line of
inquiry to the traditional two-part test: “whethénre plaintiff has
offered sufficient evidence to indicate that whag official allegedly
did was objectively unreasonable in light of theatly established
constitutional rights.” Peetd86 F.3d at 219; cf. Everson v. Lekb6
F.3d 484, 494 n. 4 (6th Cir. 2009) (stating regssdlof whether the
two-prong or the three-prong test is applied, “dssential factors
considered are [] the same”). “[l]f officers of smmable competence
could disagree [on the legality of the action], iomty should be
recognized.” Malley475 U.S. at 341.

Wright v. City of ChattanoogaCase No. 1:10-CV-291, 2012 WL 28744 (E.D.

Tenn. Jan. 5, 2012) (slip copy) (brackets in oagiguoting_Peete v. Metro. Gov't

of Nashville & Davidson Cnty.486 F.3d 217 (6th Cir. 2007), and Malley v.

Briggs 475 U.S. 335, 106 S.Ct. 1092, 89 L.Ed.2d 2716108

As to what constitutes a “clearly established tfiglor purposes of this

analysis—an issue of central importance in mostiiftgch immunity cases—the

Clemente v. Vaslaourt explained:

For a right to be clearly established, “[tjhe @urs of the right
must be sufficiently clear that a reasonable dfigvould understand
that what he is doing violates that right.” Anderso Creighton483
U.S. 635, 640, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987s important
to emphasize that this inquiry must be undertakerdight of the
specific context of the case, not as a broad gerpFoposition.”

Brosseau v. Hauge®43 U.S. 194, 198, 125 S.Ct. 596, 160 L.Ed.2d

583 (2004). “The general proposition, for examplbat an
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unreasonable search or seizure violates the Féurtandment is of
little help in determining whether the violativetmee of particular
conduct is clearly established.” Ashcroft v. al-#id— U.S. ——,
131 S.Ct. 2074, 2084, 179 L.Ed.2d 1149 (2011). THt]ke relevant,
dispositive inquiry . . . is whether it would besal to a reasonable
officer that his conduct was unlawful in the sitaathe confronted.”
Saucier533 U.S. at 202, 121 S.Ct. 2151.

“We look first to the decisions of the Supreme @pand then
to the case law of this circuit in determining wieztthe right claimed
was clearly established when the action complaiokdccurred.”
Gragg v. Ky. Cabinet for Workforce Dew89 F.3d 958, 964 (6th Cir.
2002). “[T]he case law must dictate, that is, tralympel (not just
suggest or allow or raise a question about), theelosion for every
like-situated, reasonable government agent thatt wledendant is
doing violates federal lam the circumstancesld. Plaintiffs bear the
burden of showing the claimed right was clearlyakkshed. Everson
v. Leis 556 F.3d 484, 494 (6th Cir. 2009).

Clemente v. Vaslo679 F.3d at 490) (internal citations, ellipsisiotation marks

omitted; emphasis in original).

More recently, the Sixth Circuit criticized a dist court for “summarily

conclud[ing] that the law [was] clearly established [for purposes of a qualified

Immunity analysis],” stating, “[T]he court’s barees analysis is far too general,

failing to recognize that the right violated mustdiearin a particularized context

so that a reasonable official would be on noticat tihis actions were

unconstitutional.” Sutton v. Metro. Gov't of Nash&i & Davidson County 700

F.3d 865, 877 (6th Cir. 2012) (citation omitted;pdrasis added) (criticizing lower

court opinion by same presiding district court jadgho issued opinion in instant

action).
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l1l. Officer Estes is entitled to qualified immunity from Wynn’s claim for
wrongful arrest.

A. Leqgal framework

According to Sixth Circuit precedent, “A false est claim under federal law
requires a plaintiff to prove that the arrestinficefr lacked probable cause to arrest

the plaintiff.” Sykes v. Andersqon625 F.3d 294, 305 (6th Cir. 2010) (quoting

Vovticky v. Village of Timberlake, Ohio412 F.3d 669, 677 (6th Cir. 2005)).

“Probable cause is defined as reasonable groumdédiief,
supported by less than prima facie proof but mdrant mere
suspicion.”_United States v. McClaid44 F.3d 556, 562 (6th Cir.
2005)). To determine whether [the defendant officexd probable
cause to arrest [the plaintiff], we consider thdality of the
circumstances and whether the “facts and circuras&inof which
[the officer] had knowledge at the moment of theesir were
“sufficient to warrant a prudent person . . . ididdeng . . . that” the
seized individual “ha[d] committed . . . an offeriselinchman |[v.
Moore], 312 F.3d [198,] 204 [(6th Cir. 2002)].

Sykes v. Andersgn625 F.3d at 306 (ellipsis in original). “[P]robdalcause does

not require the same type of specific evidenceazheelement of the offense as

would be needed to support a conviction.” E.g.,ckett v. Cumberland ColI316

F.3d 571, 582 (6th Cir. 2003) (quoting Adams v. l\siihs 407 U.S. 143, 149

(1972)). And “[a]n arrest based on probable causes dhot become invalid simply

because the charges are subsequently dismissedé 8t City of Grand Junction,

Tenn, 765 F. Supp. 2d 1060, 1075 (W.D. Tenn. 2011)in@itManley v.

Paramount’s Kings Islan@99 F. App’x 524, 530 (6th Cir. 2008)).
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Furthermore,

[o]nce probable cause is established, . . . agafis under no duty to
investigate further or to look for additional ewde which may
exculpate the accused. In fact, law enforcemeuahder no obligation
to give any credence to a suspect’s story or alidm should a
plausible explanation in any sense require the@ffto forego arrest
pending further investigation if the facts as ali{i discovered
provide probable cause.

Williams ex rel. Allen v. Cambridge Bd. of Edu&70 F.3d 630, 637 (6th Cir.

2004) (quoting_Ahlers v. Schebill88 F.3d 365, 371 (6th Cir. 1999) (internal

guotation marks omitted).

A last point on the law regarding probable causemninationsit is from

the officer’s perspective

Probable cause is assessdrti the perspective of a reasonable
officer on the sceneather than with the 20/20 vision of hindsight,”
Kostrzewa v. City of Troy247 F.3d 633, 639 (6th Cir. 2001) (quoting
Graham v. Connor490 U.S. 386, 394 (1989)), and thus “[p]robable
cause determinations involve an examination of fakkts and
circumstancesvithin an officer’'s knowledge at the time of anest”
Gardenhire v. Schubei205 F.3d 303, 315 (6th Cir. 2000).

Klein v. Long 275 F.3d 544, 550 (6th Cir. 2001) (emphasis adiernal citation

omitted). Thus, for the purposes of this actioe, gaestion is not what the Plaintiff
believed or whether she was reasonablden beliefs and actions, but rather,
whether the officer was reasonabléhia based on the facts known to him. That is,

it may be the case that both Wynn and Estes behaasibnably based on all of
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the respective facts and circumstances known tb atthe time, and if that is the
case, then this cause of action must be dismissed.

B. The district court’s opinion and the appromidctual inferences

In the section of its opinion explaining its rembwf Estes’ qualified
immunity on this claim, the lower court stated:

“When no material dispute of fact exists, prolmldause
determinations are legal determinations that shbeldnade’ by the
court.” Alman v. Reed2013 WL 64370 at *6 (6th Cir. Jan. 7, 2013)
(quoting Hale v. Kart396 F.3d 721, 728 (6th Cir. 2005)). “But ‘i]f
disputed factual issues underlying probable causst, éhose issues
must be submitted to a jury for the jury to deterenthe appropriate
facts.” Id.

Here, there unquestionably are factual disputeto ashether
Dr. Wynn was arrested based upon probable cause.

(Memo. Op., RE 170, PagelD# 1835-36, pp. 14-15.)léAthe law as stated is
correct, it was not correctly applied in the instantion, as the court should not
have credited Wynn's subjective beliefs and categbstatements in determining
probable cause or qualified immunity. Furthermdine, “factual disputes” referred
to by the judge are not actual disputes of matdael. Instead, the lower court
credited portions of Wynn’s testimony but faileddonsider other more specific
testimony concerning the same part of the incidéne lower court also failed to
consider testimony of Estes and third parties ofttarmthat Wynn admitted she
could not remember.

While this Court is required to view the facts alddinferences in the light
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most favorable to the nonmoving party, it “may otjevidence that is unspecific

or immaterial.” Edwards v. Sander®29 F.3d 1263 (6th Cir. 1997) (unpublished)

(citing Street v. J.C. Bradford & Co886 F.2d 1472, 1480 n. 21 (6th Cir. 1989).

“Conclusory allegations and unsubstantiated assextare not evidence and are

not adequate to oppose a motion for summary judgimémtiCancer, Inc. v.

Berthold Technologies, U.S.A., LLG— F. Supp. 2d —, Case No. 3:11-CV-457,

2013 WL 625363, at *5 (E.D. Tenn. Feb. 20, 2013lin@ inter alia_Miller v.

Aladdin—Temp—Rite, LLC72 F. App’x 378, 380 (6th Cir. 2003).

As the Sixth Circuit stated in Chappell v. City Ofeveland 585 F.3d 901

(6th Cir. 2009):

[T]he district court’s determination that thereai$actual dispute does
not necessarily preclude appellate review wherajedisndants here
contend, the ruling also hinges on legal errordocasvhether the
factual disputes (a) agenuineand (b) concermaterial facts. See
Scott v. Harris 550 U.S. 372, 378-80, 127 S.Ct. 1769, 167 L.Ed.2d
686 (2007) (reversing denial of qualified immuniatiiere lower court
erred in finding genuine issue of material fact).

. . . The district court thus purports to have aewhe facts in the
light most favorable to plaintiff's claim. In oupmion, however, the
court also gave plaintiff the benefit of inferenee®l suppositions that
are not only not supported by the record facts, & directly

contradicted by the record facts. The district €sureasoning is
explicit and deserves careful scrutiny.

Id. at 906, 911 (emphasis in original). See also Aaénd. City of Memphis519

F.3d 587, 605 (6th Cir. 2008) (“[Clonclusory asmmr$, supported only by
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Plaintiffs own opinions, cannot withstand a motifor summary judgment”);

Lewis v. Philip Morris Inc. 355 F.3d 515, 533 (6th Cir.), cert. deniéd3 U.S.

821, 125 S.Ct. 61, 160 L.Ed.2d 31 (2004) (“In ortlersurvive a motion for
summary judgment, the non-moving party must be dbleshow sufficient
probative evidence that would permit a finding I8 favor on more than mere
speculation, conjecture, or fantasy”).

In determining factual disputes in the instantaagtthe district court stated:

[W]hether Dr. Wynn fled is a question for the jlbgcause she claims

that she made it unmistakably clear to the offtbat she was going to

the hospital to deliver a baby, she understood tihatofficer was

following her to the hospital and providing her ascort, she was

wearing scrubs and had her lab coat next to hiérercar, and she was

not arrested until she was at the hospital heamledrtls the entrance.
(Memo. Op., RE 170, PagelD# 1835, p. 14.) This, dvmw, reverses the proper
order of the analysis. Instead, as the Sixth Girbas stated, “At the summary
judgment stage, once the relevant set of factseterthined and all reasonable
inferences are drawn in favor of the plaintiff th@ extent supported by the record,

the question whether the detectives’ actions wdijectively unreasonable is ‘a

pure question of law.” Chappell v. City Of Clevath 585 F.3d at 909) (quoting

inter alia Scott v. Harri$50 U.S. 372, 381 n.8, 127 S.Ct. 1769, 1776,l16d.2d

686 (2007) (rejecting objections raised by the ehssthat this constituted a
“usurp[ation] of the jury’s factfinding function”))Proper application of this

analysis in the specific context of qualified immynthus requires the district
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court to determine the relevant facts in the ligidst favorable to the Plaintiff,
view the facts from the officer’s perspectigad then apply law to those facts.

The district court did not correctly make the reqdi determination of
relevant facts. First, Wynn may claim, as the gistbourt stated, “that she made it
unmistakably clear to the officer that she was gdm the hospital to deliver a
baby,” but this is a conclusory assertion, notspdied fact, and it is an assertion
not supported by the record. Wynn cannot recall #mecifics of her
communications to Estes during the traffic stop] &stes testified that the only
words used by Wynn were “hospital” and “deliverWynn did not say she is a
“doctor,” she was going to deliver a “baby,” or thsieuation was an “emergency.”
Because Wynn does not recall the specific commtinits, she cannot dispute
Estes’ testimony.

Second, Wynn may have subjectively “understood that officer was
following her to the hospital and providing her ascort,” but her subjective
understanding is irrelevant to a determination bether the officer had probable
cause to arrest her. Furthermore, Wynn’'s subjectiaderstanding cannot be
reasonably inferred from the facts known to Eskes undisputed that the word
“escort” or words indicating an escort were neventioned, Estes did not return
Wynn's driver’s license, and Estes never authorizedto leave. The undisputed

facts also establish that Wynn sped away and pe@dgestes’ car with rocks and
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that Estes pursued her from behind with blue ligihtgaged. None of these facts
support Wynn’s alleged belief that she was beirngrsd to the hospital.

Third, Wynn did not have “her lab coat next to hexrs the lower court
stated; instead her lab coat was in her lap, uhderpurse as she was digging
through it to find her license, and it was nightvyqin Dep. Ex. 3, RE 63-2,
PagelD# 829, p. 48:6-20.) And even though she naag Ibeen “wearing scrubs
and had her lab coat” in her lap, under her puasejight, she never actually
uttered the words, “I'm a doctor,” (Wynn Dep., RE-8, PagelD# 1136, p. 443:3
(“l didn’t say I'm a doctor.”)), and even if she dhaagain, that would be legally
irrelevant to a determination of whether she lefbagoing traffic stop or, more to
the point, whether the officer was objectively @@sble in his understanding that
she had left an ongoing traffic stop without hismpigsion.

C. Probable cause for the arrest

The district court determined that the officer tdave reasonable suspicion
to initiate the initial traffic stop (Memo. Op., REZ0, PagelD# 1834-35, pp. 13—
14), and the Plaintiff has not appealed this deteation. Thus, the only seizure at
issue is the subsequent arrest that occurred aosjatal.

The district court focused on whether probableseaexisted for the charge
of evading arrest under T.C.A. 839-16-603(b)(1)e(W. Op., RE 170, PagelD#

1836, p. 15.) However, “probable cause need onlgtes toany offense that
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could be charged under the circumstances.” Verge v. @itylurfreesborp Case

No. 3:08-1230, 2009 WL 2983027 (M.D. Tenn. Sept, 2809) (unpublished)

(emphasis added) (quoting Blankenhorn v. City cdri@e 485 F.3d 463, 473 (9th

Cir. 2008);_see also Lyons v. City of Xendd 7 F.3d 565, 573 (6th Cir. 2005).

In the words of the U.S. Supreme Court, “If anagf has probable cause to
believe that an individual has committed even & weinor criminal offense in his
presence, he may, without violating the Fourth Adment, arrest the offender.”

Atwater v. City of Lago Vista532 U.S. 318, 354, 121 S.Ct. 1536, 1557, 149

L.Ed.2d 549 (2001). See also Virginia v. MooBb3 U.S. 164, 175, 128 S.Ct.

1598, 1606, 170 L.Ed.2d 559 (2008) (“The [Atwateule extends even to minor
misdemeanors . . . because of the need for a Hinghtonstitutional standard. If
the constitutionality of arrest for minor offensesned in part on inquiries as to
risk of flight and danger of repetition, officersight be deterred from making
legitimate arrests.”).

It is uncontested that the Plaintiff exceeded ghsted speed limit (T.C.A.
855-8-152), did not have a valid Tennessee drideénse though she had resided
in Tennessee longer than thirty days (T.C.A. 888%81(a)(1), 55-50-304(5)(A),
and failed to provide proof of insurance (T.C.A58R2-139). Generally, in cases
involving the violation of any of these three stafi) “the arresting officer shall

iIssue a traffic citation to the person in lieu ofeat, continued custody and the
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taking of the arrested person before a magistrateC.A. 855-10-207(a)(1)
providedthat “[tlhe person cited shall signify the accegp®nf the citation and the
agreement to appear in court as directed by sigtmagitation,” T.C.A. 855-10-
207(b)

If the person refuses to sign the citation, on dfleer hand, then under
T.C.A. 855-10-207(a)(1) and 855-10-203(a)(5), “#meested person shall be taken
without unnecessary delay before a magistratedggwvithin the county.” T.C.A.
855-10-203(a). Alternatively, a person may be takd#on custody in lieu of a
citation under T.C.A. 840-7-118(c)(2) if “[t]hers & reasonable likelihood that the
offense would continue or resume,” which in thisethe Plaintiff proceeded to do

by speeding away from the traffic stop. See Statlagkson313 S.W.3d 270, 273

(Tenn. Crim. App. 2008) (upholding an arrest inul@f citation where the suspect
“would have continued to commit the offense of ohgvwithout a license”).

Thus, first, given the facts as Estes knew themnthattime—an agitated,
speeding motorist, a Michigan license plate andhidg@n driver’s license (when
presumably a hospital employee would have beetaies failure to provide proof
of insurance, an unspecified reference to needinga to the hospital “for a
delivery,” and the fact that the officer's emerggnights were still on—it was

objectively reasonable for the officer to interpnet driving away in the middle of
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a traffic stopwhile he was still holding her out-of-state driveticenseas a refusal
to sign the citation, thereby justifying her arrastl presentation to a magistrate.

Second, the statute regarding evading arrestass & felony which is an
arrestable offense, states:

It is unlawful for any person, while operating atorovehicle on any

street, road, alley or highway in this state, ttemtionally flee or

attempt to elude any law enforcement officer, aftaving received

any signal from the officer to bring the vehicleatstop.
T.C.A. 839-16-603(b)(1). After Wynn drove off frothe traffic stop, it was also
objectively reasonable for Officer Estes to beli¢hvat he had probable cause to
arrest Wynn for evading arrest. The fact that Wgags she understood Officer
Estes was “following her to the hospital and prowdher an escort,” as observed
by the lower court, is irrelevant, as Wynn’s subjexbelief or understanding was
not a fact known to the officer. The facts knowrEstes were: (1) he told Wynn
she would be arrested if she drove off; (2) heiooed to maintain possession of
her driver’s license; (3) he never told Wynn shesir@e to leave; (4) the blue
lights on the police vehicle were still on when $éi; (5) the word “escort” was
never mentioned by either Wynn or Estes; (6) acposcort would have been
given from the front, not from behind; (7) when Wiypulled off she peppered the
police vehicle with gravel, tailgated the vehiatefiont of her, and turned on her

emergency flashers so that the vehicle would geétobiner way; and (8) when

Wynn arrived at the hospital, she ignored Estes at®impted to rush into the
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hospital. When these undisputed facts are considéres clear that Officer Estes
reasonably believed the Plaintiff violated T.C.A8B5-603(b)(1)

And third, the statute regarding resisting arresilass B misdemeanor,
states:

(a) It is an offense for a person to intentionglhgvent or obstruct
anyone known to the person to be a law enforceroéficer, or
anyone acting in a law enforcement officer's preseand at the
officer’s direction, from effecting a stop, friskalt, arrest or search of
any person, including the defendant, by using fagainst the law
enforcement officer or another.

(b) Except as provided in 839-11-611 [pertainingat-defense], it is
no defense to prosecution under this section tiastop, frisk, halt,
arrest or search was unlawful.

T.C.A. 839-16-602. Significantly, at least one fededistrict court has held that

fleeing a traffic stop violates this statute. Seetéd States v. HolifieldCase No.

1:12-CR-21, 2012 WL 6101999, at *3 (E.D. Tenn. D&c2012) (slip opinion)
(“[O]nce Defendant fled during the traffic stop, bemmitted a second crime, and
one for which he could be arrested. Se€.A. §839-16-602. (footnote quoting
Tennessee resisting arrest statute omitted)). Tthasact of fleeing the traffic stop
by car, in addition to her physical resistance @wng placed in handcuffs,
(discussed fully in Section 1V), also constitutbe bffense of resisting arrest, and
it was objectively reasonable for the officer tdidee he had probable cause to
arrest her for it.

D. Whether it was clearly established
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Additionally, even if Estes did not have probabéeise for the arrest, he is
still entitled to qualified immunity, as, quite gotyg, the Plaintiff has not satisfied
her burden of showing that it watearly establishedhat the officer did not have
probable cause to arrest her or “whether it wowdclear to a reasonable officer

that his conduct was unlawful in the situation lbafoonted.” Clemente v. Vaslo

679 F.3d 482, 490 (6th Cir. 2012) ) (citations ¢ed].

In removing the qualified immunity of Defendantt&s to the wrongful
arrest claim, the district court made only two susrynstatements to support its
finding that all relevant law is clearly establigh&irst, the court stated:

“The Fourth Amendment’'s guarantee that people | shal
secure in their persons, houses, papers, and <%ffeagainst
unreasonable searches and seizures’ has beerf pat Gonstitution
since 1791,” and “[a]s a general proposition, te that a search or
seizure must be objectively ‘reasonable’ undertladl circumstances
has been ‘clearly established’ for a long time.”llalod ex rel.
Overdorff v. Harrington268 F.3d 1179, 1195-96 (10th Cir. 2001).

(Memo. Op., RE 170, PagelD# 1834, p. 13.) Latex,aburt stated, “[T]he federal
right to be subject only to arrest upon probablaseali]s clearly established.”

(Memo. Op., RE 170, PagelD# 1835, p. 14 (quotingr&on v. Leis556 F.3d 484,

500 (6th Cir. 2009)) (brackets in original)).
These two summary statements do not, however, lgowith the rule that

the inquiry into whether the relevant law was dieastablished for purposes of
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gualified immunity must, according to the Sixth &@iit, be gparticularizedone, as

summarized in Clemente v. Vaslo:

“It is important to emphasize that this inquiry mbg undertaken in
light of the specific context of the case, not adraad general
proposition.” Brosseau v. Hauge®43 U.S. 194, 198, 125 S.Ct. 596,
160 L.Ed.2d 583 (2004). “The general propositiar, dxample, that
an unreasonable search or seizure violates thehFdmendment is
of little help in determining whether the violatimature of particular
conduct is clearly established.” Ashcroft v. al-#i¢d— U.S. ———,
131 S.Ct. 2074, 2084, 179 L.Ed.2d 1149 (2011). THt]ke relevant,
dispositive inquiry . . . is whether it would besal to a reasonable
officer that his conduct was unlawful in the sitaathe confronted.”
Saucier533 U.S. at 202, 121 S.Ct. 2151.

Clemente 679 F.3d at 490). Specifically, the district dianalysis failed to take
into account two areas where the law relevantpgoodable cause determination in
the instant action is most definitely not “cleagistablished.”

First, there is no “clearly established” exceptitmn any of the relevant
offenses for a doctor traveling to a hospital im ben private vehicle. Or stated
more precisely, there is an exception under Temaetsw from the generally
applicable traffic laws for certain “authorized egency vehicles,” but it is not
clearly established that this exception applie®toWynn. In fact, it is clearly
established that it does not.

The relevant statute here is T.C.A. 855-8-108, ctvhexempts certain
“authorized emergency vehicles” from the generdlyplicable traffic laws.

However, a physician’s private vehicle does not eamithin the definition of an
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“authorized emergency vehicle” as defined in T.C885-8-101(3) See Bonds v.

Emerson 94 S.W.3d 491, 493-94 (Tenn. Ct. App. 2002) (imgjdthat police
officer who did not have both his lights and sioemtinuously on in his unmarked
cruiser during high-speed emergency response wasligtole for provisions of

T.C.A. 855-8-108; Nash-Wilson Funeral Home, Inc.Greer 417 S.W.2d 562,

565 (Tenn. Ct. App. 1966) (ambulance not designaiedauthorized as an
emergency vehicle was not entitled to the privileggnd exemptions from
requirements of traffic regulations and was requit® obey all generally
applicable statutes regarding operation of motaicles).

To slightly confuse matters, trauma physiciansyrma nurses, and on-call
surgical personnel are eligible for special Tenees&mergency” license plates.
T.C.A. 855-4-202(c)(1)(H)—(J). The Plaintiff, howasy did not have one of these,
nor is it clear she was eligible for one. Whatlesac is that even if Plaintiff had had
one of the special plateshe still would not have been exempted from thergéwn
applicable traffic laws as an attorney general’s opinion from 2003 expfic
states:

The Tennessee Code does not list the purpose dptnaal purpose

emergency plates. However, the platesnotturn a vehicle into an

emergency vehicle, which is defined in T.C.A. 85564 (2)(A)—(C).

Tenn. Op. Att'y Gen. No. 03-163 n.1 (Dec. 23, 20@8hphasis added).

> At the time this attorney general’s opinion wastten, “emergency” license
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While such an emergency plate would not have ekeaniine Plaintiff from
traffic laws, its presence, though, may have pytdaficer on notice that the driver
was potentially responding to a medical emergemary (verifiably authorized to
do so), and thus itabsenceis of some bearing to this action as to what a
reasonable officer seeing such a special Tennessdag—as opposed to an out-
of-state Michigan tag—might reasonably have dorgeuthe circumstances.

Moreover, aside from the relevant statutes, tlieres not seem to be any
relevant case law which would support the propasithat an officer violates the
constitutional rights of a doctor or a patient aeit way to the hospital when he

arrests that person for fleeing from an ongoinffitratop. See Wright v. City of

ChattanoogaCase No. 1:10-CV-291, 2012 WL 28744 (E.D. Teram. b, 2012)

(slip copy) (summary judgment granted to officers 42 U.S.C. 81983 claims
arising from plaintiff's arrest for driving-relatedharges allegedly committed
during plaintiff's “emergency” transport of his wifto the hospital in their private

vehicle). So even if such a right could be saidxist, it is not clearly established.

plates were only available for emergency respondech as EMTs. Trauma
physicians (2004 Tenn. Pub. Ch. 937), trauma nui2@37 Tenn. Pub. Ch. 63),
and on-call surgical personnel (2008 Tenn. Pub. 165) were all added as
explicit categories eligible for the special “ememgy” plates later. The content of
the definition of “authorized emergency vehiclegwever, has not been altered
since the issuance of the attorney general’s opjrtttough it has been moved to
855-8-101(3)(A)—(C), and thus the above-quoteduage from the AG’s opinion

is still very much on point.
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The second area of law relevant to this claim Wwhis not “clearly
established”—where there is no clear guidance fiteencourts at all— is when an
officer may reasonably understand a traffic stofpéocontinuing and when the
officer must reasonably understand it has concluffégnn says that when she
became aware that the officer was not understandimat she thought she was
making clear, she said to him, “Look, if you dobélieve me you can follow me to
the hospital and arrest me there.” (Wynn Dep., RHE 8PagelD# 1135, p. 442:6—
8; see alsaWynn Dep. Ex. 3, RE 63-2, PagelD# 820, p. 9:14¢A&d | said if
you don’t believe me, you can arrest me at the ikadsp; Wynn Dep. at 477:17—
19 (“I said, If you don’t believe me you can follawe and arrest me there.”).) To
which Estes responded, “Okay, | will.” But this pridegs the question, “Okay, |
will...” do what? Given the context of the convereati even assuming he said
these words, they may have only been a reiteraifowhat he hadlearly just
stated to her (and which she does not contest becstte admits she does not
remember)—that is, that he would arrest her if fidd from the traffic stop—and
thus it would not be clearly established that ldated her constitutional rights by
following through and actually arresting her.

More broadly, while there is a considerable bodlycase law examining
Terry-style investigatory traffic stops from the perdpexof asuspecand at what

point the suspectfeels free to leave, there does not seem tarbecase law
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examining the issue from thafficer's perspective as to when it is objectively

reasonable for thefficer to expect the suspect not to flee.

For example, in_State v. McCrarg5 S.W.3d 36, 42 (Tenn. Crim. App.
2000), the court stated that it is not until “aipelofficer issues a traffic citation or
warning and returns a driver’s license and redisingthat] a traffic stop ceases to
be a seizure for purposes of the Fourth Amendmenthe United States
Constitution and Article |, Section 7 of the Tersees Constitution. . . .” State v.
McCrary, 45 S.W.3d 36, 42 (Tenn. Crim. App. 2000) ) (gtinumerous federal
and state court opinions). While McCradeals with the delimitations of a traffic
stop in a different context (when a mandatory stops into a consensual
encounter for purposes of determining whether aung® a search was freely
given) and views the encounters from a differemgjpective (whether a reasonable
citizen would feel free to leave versus whetheeasonable officer would expect
the citizen to feel compelled to stay), it offecsr® of the only guidance available
in this situation.

Furthermore, as the expert reports make cleaic€dfEstes’ belief that the
traffic stop had not yet concluded was consistatit accepted standards of police
training (Mays Expert Rep., RE 72-1, PagelD# 9731 8-9; Allen Expert

Rep., RE 71-1, PagelD# 953, p. 7), and as the Sbithuit recently stated,
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“guidance from experts in a field” can be relevamt determining qualified

immunity. Cockrell v. City of Cincinnatd68 F. App’x 491, 494 (6th Cir. 2012).

And thus it was not clearly established that @ifiEstes—who was still
holding Wynn’s driver’s license and had not eved kize opportunity to radio a
request to dispatch to verify Wynn’'s identity anmddentials—was objectively
unreasonable in believing she was still compelbestay at the time that she fled.

It bears repeating: qualified immunity “appliegyaedless of whether the
government official’s error is a mistake of lawmastake of fact, or a mistake

based on mixed questions of law and fact.” Peaxso@allahan 555 U.S. 223,

231, 129 S.Ct. 808, 815, 172 L.Ed.2d 565 (200%at{ons omitted). Even if Estes

made a mistake of fact and law in his belief thatnwwas still the subject of an

ongoing traffic stop at the time she fled the s¢dhe very most that Plaintiff has

come forward with, even viewing the evidence inltfgbt most favorable to her, is

of a regrettable miscommunication during the tcaitop around three words,
namely, “Okay, | will,” and if that is all there,ithat is precisely the circumstance
that qualified immunity is meant to address.

IV. Officer Estes is entitled to qualified immunity from Wynn's claim for
excessive use of force.

If this Court finds that Estes was objectivelys@aable is his belief that he
had probable cause to arrest the Plaintiff, thennéeessarily was objectively

reasonable in the amount of force that he usethtePlaintiff under arrest, due to
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seriousness of the charge and the risk of flightowever, even if this Court does
not find that probable cause existed, Estes wésobjectively reasonable in the
amount of force that he used, or at the very letastas not clearly established that
he was not.

A. Legal framework

As in the above inquiry regarding probable catise,standard in a Fourth
Amendment excessive force case is one of objestasonablenesBom the

officer’s perspectiveAs explained in_ Graham v. Conn@d90 U.S. 386, 109 S.Ct.

1865, 104 L.Ed.2d 443 (1989)

As in other Fourth Amendment contexts, . . . the
“reasonableness” inquiry in an excessive force ¢asan objective
one: the question is whether the officers’ acti@amse “objectively
reasonable” in light of the facts and circumstano@sfronting them,
without regard to their underlying intent or motiea. . . . An
officer’s evil intentions will not make a Fourth Aamdment violation
out of an objectively reasonable use of force; wdl an officer’'s
good intentions make an objectively unreasonable af force
constitutional.

Id. at 397, 1872 (citations omitted).

Courts have further described several non-exhausfactors to be
considered in evaluating allegations of excessaeef “(1) the severity of the
crime at issue; (2) the threat of immediate dangéhe officers or bystanders; and

(3) the suspect's attempts to resist arrest or’ fi&gsong v. City of Heath260 F.

{FB225463 / TML 4206 #4



Case: 13-5199 Document: 21-1  Filed: 04/19/2013 Page: 52 (75 of 255)

App’x 848, 854 (6th Cir. 2008) (citing Graham90 U.S. at 396, 109 S.Ct. at
1865).

Significantly, the Grahar@ourt built in to this analysis a safeguard agains
biases in perception which often affect after-taetbversight:

The “reasonableness” of a particular use of forastrbe judged from
the perspective of a reasonable officer on theescexther than with
the 20/20 vision of hindsight. . . . “Not every puz shove, even if it
may later seem unnecessary in the peace of a mddgeimber,”

violates the Fourth Amendment. The calculus ofgrableness must
embody allowance for the fact that police officare often forced to
make split-second judgments—in circumstances that @nse,

uncertain, and rapidly evolving—about the amountfate that is

necessary in a particular situation.

Graham v. Conngr 490 U.S. at 396-97, 109 S.Ct. at 1872 (quotwiinson v.

Glick, 481 F.2d 1028, 1033 (2d Cir. 1973)). In the vgooflthe Sixth Circuit, this
constitutes “a built-in measure of deference todffeeer's on-the-spot judgment
about the level of force necessary in light of dneumstances of the particular

case.” Dorsey v. Barbeb17 F.3d 389, 401 (6th Cir. 2008) (quoting Smweak

Hall, 460 F.3d 768, 783 (6th Cir. 2006)).

Lastly, “excessive force claims [must be decideaed orthe nature of the

forcerather than the extent of the injury,” Wilkins@addy 130 S.Ct. 1175, 1177

(2010) (emphasis added) (citing Hudson v. McMilli&03 U.S. 1, 4 (1992), ) and

effecting an arrest has long been understood toiregqomedegree of physical

force or coercion. See Graham v. Conno490 U.S. 386, 396 (1989). It is only
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when the force may be described as “gratuitoud’itha impermissible under the

Fourth Amendment. See Miller v. Sanilac Cntg06 F.3d 240, 252 (6th Cir.

2010).

B. The district court’s opinion and the approFitactual inferences

Similar to its analysis on probable cause, th&idiscourt’s analysis of the
use of force claim gave credit to several of Pifiiatcategorical statements and
conclusions which were not supported by the reem were contradicted by her
own statements. For example, the court statedgifdein a motor vehicle can be
considered as a relatively serious crime, partrbulaince it could put pursing
officers and others at risk. But this assumes gisen that Dr. Wynn was actually
fleeing, something she disputes.” (Memo. Op., RB, 1FagelD# 1837, p. 16.)
However, this case (especially at this juncturegsdoot turn on #actual dispute
about whether or not Wynn fled the traffic stopstead, it turns on thguestion of
law of whether it was objectively reasonable, in ligbt the facts and
circumstances known to Estes, for EstebdbieveWynn had fled, something the
district court failed to adequately address.

Similarly, the district court stated, “If a jurnyelieves Dr. Wynn, it might be
inclined to also believe that she did not posenamediate threat to the officers at
the time she was arrested.” But again, the distoctrt framed what is properly a

guestion of law—namely, whether Estes was objelgtiveasonable in his belief
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that she posed a threat given the events as tloeyredfrom his perspective-into
a question of fact to be resolved by the jury.

And when the district court said it would creditylv’s statement that “she
claims that she was not actively resisting arrdabg”court was actually crediting a
claim which is contradicted by her own statemeassWynn admits that without
even momentarily pausing to acknowledge the officpresence at the hospital,
she “rushed” in the opposite direction. (Wynn DER. 3, RE 63-2, PagelD# 820,
p. 12:9.) And after one of her arms was placed imaadcuff, she specifically
admits she may even have intentionally tried tgpkieer free hand away from the
officer (Wynn Dep., RE 63-1, PagelD# 783, p. 222)6which was exactly what
the hospital security guard observed her doing-h& gquard’s words, she “was
pulling and jerking away.” Furthermore, Wynn’'s i#ance to efforts to gain
control of her right arm occurred while Officer Estwas verbally directing her to
give him her arm. (Braden Dep., RE 67-1, PagelD3+94, pp. 7:14-8:4.)

C. The use of force in effecting an arrest

Once this Court correctly determines the relewtof facts and draws all
reasonable inferences in favor of the Plaintiffite extent supported by the record,
it must as a matter of law conclude that OfficeteEavas reasonable in his use of

force, and this claim must be dismissed.
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As noted above, at least since Graham v. Conves decided in 1989,

effecting an arrest has been understood by thetsonirrequiresomedegree of

physical force or coercion. See Graham v. Cod®r U.S. at 396; see also United

States v. Heat?59 F.3d 522, 530 (6th Cir. 2001) (“This Circugrmits the use of

force, such as handcuffs and guns, to effect a wtmgn such a show of force is

reasonable under the circumstances of the stopd)Houston v. Clark County

Sheriff Deputy John Does 1;-574 F.3d 809, 814-15 (6th Cir. 1999) (“such force

may include both drawing a weapon and handcuffiegsuspect”).

Regarding “the circumstances of the stop” to tvesaered in this analysis,
also as noted above, among the primary factoremsider are (i) the severity of
the crime at issue and (ii) the possibility of fitgOn the first point, Officer Estes
reasonably believed that the suspect had comniitieadffense of evading arrest,
under the circumstances a felony. And on the sequwidt, the suspect had
demonstrated a propensity for flight and was, ut,fan the act of fleeing on foot
(from the perspective of the officer) at the tinhe svas apprehended.

And lastly, there was nothing “gratuitous” abok¢ tforce used by Officer
Estes in effecting the arrest. The only force usad the minimum amount of force
necessary to place the suspect in handcuffs aklguas possible—both to
minimize potential physical harm to the officer andhe suspect herself—and all

of the force used was a part of the officer's amndus efforts to secure Plaintiff
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and none took place after—a vital distinction ia #nalysis under Vance v. Wade

546 F.3d 774 (6th Cir. 2008), in determining ifderwas gratuitous.

The facts in Vanceare instructive. The plaintiff alleged that aficdr had

used excessive force by “pulling up on [plaintiffeandcuffs while his hands were
cuffed behind his back” and “shoving [his] head astwulder downward and
essentially throwing [him] into the floorboard,” cdathen “closing the car door to
force [his] legs into the car.” Idat 783-784. The Vanceourt compared these

allegations with the facts in_Saucier v. Katewhere the U.S. Supreme Court held

that the officer was entitled to qualified immunitgespite the plaintiff's

allegations of a “gratuitously violent shove’ .. when he was placed into the
[military] van[,]” because “[a] reasonable offican petitioner’'s position could
have believed that hurrying [the plaintiffl awaypin the scene . . . was within the
bounds of appropriate police responses.” Varte# F.3d at 784-85_ (quoting
Saucier) 533 U.S. at 208; alterations in original).

For the_Vancecourt, what made the the force gratutitious wé “tlelay
between when [the officer] escorted [the suspexifhe police car and when he
shoved [the suspect] into the back seat.”dd786 n. 8. at 786 n.8. The court
stated:

Had [the officer], in a decisive effort to minimizesks and calm a

potentially volatile situation, simply escorteddtsuspect] to the car

and proceeded immediately to shove [the suspetd]time car and
cram him into the floorboard, this case would mideely fall in “the
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sometimes hazy border between excessive and abteftace” in
which qualified immunity would properly operategmtect an officer
from suit. Saucier533 U.S. at 206. The delay between initially
placing [the suspect] in the car and then returnafggr several
minutes to cram him into the vehicle renders ivatgé . . . [the
officer’s] belief, upon initially arriving at theestaurant, that [the
suspect] had been uncooperative.

Vance v. Wade546 F.3d 774, 785 (6th Cir. 2008) (internal todia, quotation

marks omitted).

In the instant action, the lower court determitteat factual disputes prevent
qualified immunity because the Plaintiff “claimsattshe was not actively resisting
arrest, notwithstanding that she did not put outhaads to be cuffed or willingly
get into the car. Further, while she suffered nedf minor injuries during her
arrest, there is a question of fact as to whetheret was the need for the force
applied that (according to Dr. Wynn) included beisigmmed up against the
cruiser and being pinned there for up to severalutes.” (Memo. Op., RE 170,
PagelD# 1837, p. 16.)

But, as explained in detail above, these findibggshe district court fail to
take into account the Plaintiff's own testimony,vesll as the testimony of Isaac
Braden which does not contradict and is consiskgitit Plaintiff's testimony. The
Plaintiff admitted that the only way Estes wouldvéayotten cuffs on her right
wrist was to grab itas she certainly did not hold it out(Wynn Dep. RE 63-1,

PagelD# 779-80, pp. 216:18-217:1.) She was spaityfiasked, “Were you at any
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point attempting to keep your right hand away frOfficer Estes?” She replied,
“You know, | may have. | may have. | don't remembeaton’t recall” (Id.,
PagelD# 783, p. 222:6-9 (italics added).)

However, whileshe may not recall, security guard Isaac Bradbres
According to him, when he first saw them, Officesté&s had already placed one
cuff on Plaintiff's left wrist and was attempting tuff the right, but despite Estes’
verbal commands to the Plaintiff to place her friglt arm behind her back, she
was not complying and “was pulling and jerking awgf8raden Dep., RE 67-1,
PagelD# 913-14, pp. 7:14-8:4.) He also testified he never observed Estes jerk
the Plaintiff in any manner or slam her againstyvbRicle. (Id, PagelD# 918, p.
16:12-24.)

Second, the court was incorrect in discounting Eiaintiff's failure to
comply with commands from an officer as justificatifor the force used to place

her in handcuffs. See, e.q., Stricker v. Twp. oiBadge 710 F.3d 350, 364 (6th

Cir. 2013) (“The Strickers admit that they repebtedisobeyed lawful officer
commands. . . . Since [plaintiff] was headed a¥vayn the point of the officers'
entry, it was objectively reasonable for her tadoad that he was attempting to flee
from the police.”)

Lastly, according to two defense experts, Estee’ af force in effecting the

arrest of Plaintiff was consistent with acceptezhdards of police training (Mays

{FB225463 / TML 4206 B1



Case: 13-5199 Document: 21-1  Filed: 04/19/2013 Page: 59 (82 of 255)

Expert Rep., RE 72-1, PagelD# 975-78, pp. 10-1BnAExpert Rep., RE 71-1,
PagelD# 954-57, pp. 8-11), further indicating teaery similarly situated law
enforcement officer would not reasonably understdfgtes’ actions to be
unconstitutional. And significantlfthese expert statements are uncontestsdhe
Plaintiff did not file any expert reports.

D. Whether it was clearly established

As an examination of the applicable case law makear, it was not
“clearly established” that the amount of force udeygl Officer Estes was
objectively unreasonable, and the Plaintiff hastroegainly not met her burden of

establishing that it was so.

For example, in Dunn v. Matatab49 F.3d 348, 354-355 (6th Cir. 2008),
the Sixth Circuit held that it was objectively reaable for an officer to assume
that a fleeing suspect on an expired license chagéd continue to be resistant
while the officer was effecting the arrest, evemudjh the suspect verbally
expressed his willingness to cooperate and theesfibroke the suspect’s hip in
removing him from the car.

In McColman v. St. Clair Countyl79 F. App’x 1 (6th Cir. 201%)the Sixth

Circuit held that an officer, in effecting the astref a double amputee who had not

® The Sixth Circuit has noted that it is problemdtc a plaintiff attempting to
establish what was clearly established to rely npublished cases. See Hays v.
Bolton, 488 F. App'x 971, 978 (6th Cir. 2012) (“An unpshed case not yet in
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actively resisted, was justified in leaving her theuffed and, while pulling her into
the car, “yank[ing] [her] . . . across the seat” anmanner that causedd her
prosthetic leg to fall off, bruised her arms, agdused excruciating pain.” &t.*3.
The court reiterated the maxim that not every puskhove, even if later deemed
unnecessary, violates the Fourth Amendment and tigt not only was any
constitutional violation not clearly establishedt that there was no constitutional
violation in the first place, and “[the officer]dinot use excessive force.” [dat
*7.

In Bozung v. Rawsaqmn439 F. App’x 513 (6th Cir. 2011), during a traffi

stop initiated due to a rosary hanging from the-veéaw mirror which the officer
believed to constitute a vision obstruction, thergiff alleged that he was “thrown
to the ground almost immediately after advising difiecer of his handicap.” He
further alleged that the officer “failed to advibem as to why he was being
arrested . . . [and] did not ask him to place rasds or arms behind his back
before he was thrown to the ground.” When he askedofficer “to loosen the

handcuffs because they were too tight . . . [thieed refused to do so.” Icat 515.

existence cannot possibly supply the ‘clearly ditiabd’ constitutional right an
officer must violate to disqualify himself of govenental immunity”; citation
omitted). It is not, however, problematic fodafendantattempting to show what
wasnot clearly established. See McCloud v. Te§ta F.3d 1536, 1555 n.28 (6th
Cir. 1996) (“[U]npublished opinions, because thegpw how our court dealt with
concrete disputes, are more persuasive than tredyplypothetical examples we
have invented and so merit consideration.”)
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This account was corroborated by one witness hutradicted by the officer and a
separate independent witness. And the plaintifégatl resulting injuries that
included “lacerations to the face which requiredclkes,” a broken thumb,

“permanent marks” where the handcuffs cut his héwgl of the use of his arms,
trouble walking, “numbness from the back of hiskydmetween the shoulders . . .
down both arms, then down his legs,” and that “[&RI revealed cervical cord

contusion.”

Nonetheless, the Sixth Circuit found the officeaswentitied to qualified
immunity. The court stated that though the suspes “cooperative and was not
boisterous, combative, or disrespectful,” the saspeefusal to comply with the
officer’s “orders to place his hands behind hiskoaigor to the takedown,” though
given sufficient time to do soerders the suspect denied hearrgonstituted
sufficient cause for the takedown. ldt 520.

And lastly, in Wright v. City of Chattanoog&ase No. 1:10-CV-291, 2012

WL 28744 (E.D. Tenn. Jan. 5, 2012) ), a case hightyilar to the instant action
which involved traffic violations allegedly comnatt during the suspect’s trip to a
hospital for an emergency and the use of forcedhgewhen he was subsequently
apprehended, the Sixth Circuit stated:

. .. Mr. Wright ran through two red lights andléai to stop for a

police car that had signaled him to stop. In thelshiof having to

discern Mr. Wright's true motives upon arrivingthé hospital, it was
not completely unreasonable for Defendant to hakablyed Mr.
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Wright's arm as he reached into the passenger clidbe car. In
retrospect, it was probably an unnecessary achghe totality of the
circumstances. However, this assessment by thet @Gounade in
hindsight, a perspective Defendant could not akeriself of at the
time of the incident. Finally, even if the Court svéo conclude
Defendant’s conduct—either the grabbing of Mr. \Wtig arm or his
temporarily blocking the couple from entering thespital—was
unreasonable, nothing Plaintiffs have alleged waudport a claim
that such force would have been “excessive.”

Id. at *9.

Thus, based on these four cases, either Plamfitfeing or her resistance
was sufficient to justify Estes forcibly walking i@ a car and holding her against
it as he placed her in handcuffs, and so evensf@ourt were to decide, because
of the standard for considering summary judgménatt this force might constitute
unconstitutional behavior, it cannot be said toeh&eenclearly establishedas
such, and therefore this claim must necessarilyisrmissed.

V. CONCLUSION

Based on all the foregoing, Defendant Estes reéfsgcrequests that this
Court reverse the district court’s denial of higicl of qualified immunity and thus
dismiss all remaining federal claims against hirartikermore, as the state law
claims are analyzed as their federal law countéspdrthe court dismisses the
federal claims, it must necessarily dismiss theedtav claims as well, _See Griffin

v. Hardrick 604 F.3d 949, 956 (6th Cir. 2010) (battery); Rtbe. Essex Microtel

Assoc., Il, L.P.46 S.W.3d 205, 213 (Tenn. Ct. App. 2000) (fatsprisonment).
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Respectfully submitted,
FARRAR & BATES, L.L.P.

/s/ Teresa Reall Ricks

Teresa Reall Ricks (BPR #014459)
211 Seventh Avenue North, Suite 500
Nashville, TN 37219

(615) 254-3060

Attorney for Chad Estes
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Respectfully submitted,
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Teresa Reall Ricks (BPR #014459)
211 Seventh Avenue North, Suite 500
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Attorney for Chad Estes
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DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS

Pursuant to 6th Cir. R. 30(b) and 30(f), Defendappellant, designates the

following entries from the docket of the distriabwt below as relevant to this

appeal.

Record

Entry No. PagelD# Description of Document

1 1-25 Complaint

61-2 720-21 Exhibit 1 to Estes Affidavit

62-2 726-27 Exhibit 1 to Young Affidavit

62-3 728-29 Exhibit 2 to Young Affidavit

63-1 732-817 Portions of Wynn Deposition
63-2 818-32 Wynn Deposition Exhibit 3

64-1 835— 884 Portions of Estes Deposition
64-2 885 Estes Deposition Exhibit 16

65-1 889-99 Portions of Young Deposition
66-1 902- 09 Portions of Waybright Deposition
67-1 912-20 Portions of Braden Deposition
68-1 923-28 Portions of Harwell Deposition
69-1 931-35 Portions of Derryberry Deposition
70-1 938-44 Portions of Donnelly Deposition
71-1 947-63 Allen Expert Report
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82-1

100-1

170

171

173
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966—86

1090-149

1492—-94

1822-48

1849-50

1854
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Mays Expert Report
Portions of Wynn Deposition
Portions of Bue Deposition
Memorandum

Order

Notice of Appeal
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No. 3:11-CV-457, 2013 WL 625363, at *5 (E.D. Tefeb. 20, 2013)

Bozung v. Rawsgm39 F. App’x 513 (6th Cir. 2011)

Cockrell v. City of Cincinnati468 F. App’x 491, 494 (6th Cir. 2012)
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2013 WL 625363
Only the Westlaw citation is currently available.
United States District Court, E.D. Tennessee.

ANTICANCER, INC., Plaintiff,
V.

BERTHOLD TECHNOLOGIES,

U.S.A,, LLC, et al., Defendants.

No. 3:11—-CV—457. | Feb. 20, 2013.
Synopsis

Background: Assignee of two method patents in procedures
enabling medical researchers to track the growth and spread
of cancerous cellsin animals by using tumor cells containing
fluorescent proteins brought action against defendants that
designed, manufactured, and sold imaging systemsfor use by
researchers and other medical scientists, alleging direct and
indirect infringement of both patents. Defendants moved for
summary judgment.

Holdings: The District Court, Thomas A. Varlan, J., held
that:

[1] assignee did not demonstrate that defendants performed
al of the steps under the first patent after that patent had
issued, and

[2] assigneefailed to establish agenuineissue of material fact
on its claim that defendants induced infringement of second
patent.

Motion granted.

West Headnotes (6)

[1 Patents
&= ldentity in Genera
Under patent law, the concept of “use” of a
patented method or process is fundamentaly
different from the use of a patented system or
device. 35 U.S.C.A. 8 271(a).

Mext

(2]

(3]

[4]

(5]

Page: 1 (92 of 255)

Patents
&= ldentity in General

A method or process consists of one or more
operative steps, and accordingly a patent for a
method or processisnot infringed unless all steps
or stages of the claimed process are utilized;
additionally, all steps to the method must be
performed when the patent is in force, i.e. after
the patent has issued, for an act of infringement
to occur. 35 U.S.C.A. § 271(a).

Patents
o= ldentity in General

Alleged infringers' brochure discussing use of an
imaging system for the type of imaging gene
expression claimed by method patent pertaining
to the use of fluorescent proteins was produced
prior to the issuance of the claimed patent,
and therefore did not demonstrate that alleged
infringers performed all of the steps under the
patent after the patent had issued, as required to
support patent assignee's infringement claim.

Patents
&= Contributory Infringement; Inducement

A plaintiff must satisfy four requirements to
establish a claim for inducement infringement:
(1) specific acts of direct patent infringement
by a third-party; (2) the defendant took active
steps that induced the third-party's infringement;
(3) the defendant intended the third-party to
take the infringing acts; and (4) the defendant
knew or willfully disregarded the risk that those
actions by the third-party would constitute direct
infringement. 35 U.S.C.A. § 271(b).

Patents
= Affidavits or Other Evidence

General statement of assignee of method patent
pertaining to the use of fluorescent proteins, that
it was standard procedure for instrumentation
manufacturers such as defendants to send
information to current and past customers about
applicationsfor their products, wasinsufficient to


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0133321501&originatingDoc=I0d12baa37c0811e280719c3f0e80bdd0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/291/View.html?docGuid=I0d12baa37c0811e280719c3f0e80bdd0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
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satisfy assignee's burden on summary judgment
of creating a genuine issue of material fact on its
induced infringement claim against defendants,
asto whether defendants sent a product brochure
and acomputer presentation discussing the use of
an imaging system for the type of imaging gene
expression claimed by the patent to researchers
who allegedly practiced the claimed patent
methods without a license.

[6] Patents
&= Origina Utility
6,649,159, 6,759,038. Not Infringed.

Attorneysand Law Firms

Matthew D Valenti, Anticancer, Inc., San Diego, CA, for
Plaintiff.

Andrew S. Neely, Michael J. Bradford, Luedeka, Neely
& Graham, P.C., Knoxville, TN, Matthew D. Valenti,
Anticancer, Inc., San Diego, CA, for Defendants.

Opinion

MEMORANDUM OPINION
THOMASA. VARLAN, District Judge.

*1 This civil matter is before the Court on defendants
Motion for Summary Judgment of Noninfringement [Doc.
35], in which defendants move the Court to dismiss plaintiff's
claims of patent infringement. Plaintiff submitted a response
[Doc. 37], to which defendants submitted a reply [Doc. 38].
The Court has considered the pending motion, the responsive
pleadings, and supporting exhibits in light of the relevant
caselaw. For thereasonsdiscussed herein, defendants motion
[Doc. 35] will begranted, plaintiff's claims against defendants
will be dismissed, and this case will be closed.

I. Facts

The dispute in this action arises from plaintiff's method
patents in procedures which enable medical researchers to
track the growth and spread of cancerous cellsin animals by
using tumor cells which contain fluorescent proteins [Doc. 1

Mext

Page: 2

1 4]. The fluorescent proteins glow so that researchers may
track the growth in rea time using fluorescence imaging,
which allows researchersto learn what effect a given drug or
treatment has on the examined tumor cells[1d. 1 6].

The first of the two patents at issue in this case pertaining to
the use of fluorescent proteinsis U.S. Patent No. 6,649,159
B2 (the #159 patent), which claims* methods for whole-body
external optical imaging of gene expression and methods for
evaluating a candidate protocol or drug for treating diseases
or disorders using a fluorophore ..."” [Doc. 1-1, Ex. B at 2].
The # 159 patent was issued on November 18, 2003.

The second patent at issue is U.S. Patent No. 6,759,038 B2
(the #038 patent). The #038 patent claims the procedure for
following “the progression of metastasis of a primary tumor,
which method comprises removing fresh organ tissuesfrom a
vertebrate subject which has been modified to contain tumor
cells that express [fluorescence] and observing the excised
tissuesfor the presence of fluorescence...” [Doc. 1-1, Ex. A at
2]. The #038 patent wasissued on July 6, 2004 [1d.]. Plaintiff
licensesthe use of both patentsto commercial users, including
pharmaceutical companies, aswell as non-commercial users,
including educational institutions [Doc. 1 1 18].

Defendants design, manufacture, and sell imaging systems
for use by researchers and other medical scientists, including
the NightOWL LB 981 NC 100 (the “NightOWL") and the
NightOWL Il LB 983 (the “NightOWL I1") [Id. 1 20]. Both
of these imaging systems, when used with the appropriate
filter settings, are capable of utilizing the methods covered
by the #159 and #038 patents in order to capture images of
fluorescent protein [Id. ¥ 21]. In or around November 2002,
defendants sold a NightOWL system and various accessories
for the device to Indiana University School of Medicine
[Doc. 36-3 at 4]. The shipment included a filter for the
use of fluorescent protein imaging [Id.]. Defendants later
sold a NightOWL system to the Massachusetts Institute of
Technology (“MIT") in August 2003, which aso included
filter accessories for the use of fluorescent protein imaging
[Id. & 7]. In between the sale of the two systems, defendants
published a marketing brochure in June 2003 entitled Ultra
Sensitive Whole Sample Imaging [:] NightOWL LB 981 (the
“Whole Sample Imaging brochure™), which highlighted the
capabilities of the NightOWL [Doc. 36 at 4].

*2 In or around 2009 and again in or around 2010,
researchers at the Koch Ingtitute for Integrative Cancer
Research at MIT used a NightOWL device to practice the
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methods claimed by the #038 patent without a license from
plaintiff [Doc. 37-1 1 6]. Plaintiff discovered the unlicensed
uses based on at least two articles published by researchers
at the Koch Ingtitute, detailing the activities surrounding use
of the NightOWL and plaintiff's patented methods|[1d. (citing
Hai Jiang, et a., The Combined Satus of ATM and p53 Link
Tumor Development with Therapeutic Response, 23 Genes
and Develop. 1895 (June 2009) (the“ Jiang article”); Kun Xie,
et a., Error-prone Trandesion Synthesis Mediates Acquired
Chemoresistance, 107 Proceedings of the Nat'l Acads. of Sci.
20792 (Nov.2010) (the“Xie article”) ]. Plaintiff also alleged
that researchers at Indiana University similarly infringed the
#038 patent using the NightOWL sold to them by defendants
[Doc. 36 at 5].

Plaintiff filed suit against defendants in the Southern
Digtrict of California on November 12, 2010, alleging
direct infringement and indirect infringement of both the
#159 and #038 patents, specifically aleging that defendants
inducedindividualsat IndianaUniversity and MIT toinfringe
plaintiff's patent using the NightOWL [Doc. 1 1Y 41-43].
Upon defendants' mation, the case was transferred to this
Court on September 19, 2011.

[I. Standard of Review

Summary judgment under Rule 56 of the Federal Rules of
Civil Procedure is proper “if the movant shows that there is
no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(a).
The moving party bears the burden of establishing that no
genuineissues of material fact exist. Celotex Corp. v. Catrett,
477 U.S. 317, 330 n. 2, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986); Moore v. Phillip Morris Cos., 8 F.3d 335, 339 (6th
Cir.1993). All facts and all inferences to be drawn therefrom
must be viewed in the light most favorable to the non-moving
party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986);
Burchett v. Kiefer, 301 F.3d 937, 942 (6th Cir.2002). “Once
the moving party presents evidence sufficient to support a
motion under Rule 56, the non-moving party is not entitled
to atrial merely on the basis of allegations.” Curtis Through
Curtis v. Universal Match Corp., Inc., 778 F.Supp. 1421,
1423 (E.D.Tenn.1991) (citing Catrett, 477 U.S. at 317). To
establish a genuine issue as to the existence of a particular
element, the non-moving party must point to evidence in the
record upon which a reasonable finder of fact could find in
itsfavor. Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). The genuine issue
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must also be material; that is, it must involve facts that might
affect the outcome of the suit under the governing law. Id.

The Court's function at the point of summary judgment is
limited to determining whether sufficient evidence has been
presented to make the issue of fact a proper question for the
factfinder. Anderson, 477 U.S. a 250. The Court does not
weigh the evidence or determine the truth of the matter. Id.
at 249. Nor does the Court search the record “to establish
that it is bereft of a genuine issue of material fact.” Street v.
J.C. Bradford & Co., 886 F.2d 1472, 1479-80 (6th Cir.1989).
Thus, “the inquiry performed is the threshold inquiry of
determining whether there is a need for a trial-whether, in
other words, there are any genuine factual issuesthat properly
can be resolved only by a finder of fact because they may
reasonably be resolved in favor of either party.” Anderson,
477 U.S. at 250.

I11. Analysis

A. The #159 Patent

*3 Plaintiff aleges that defendants directly infringed
the #159 patent by discussing use of the NightOWL for
monitoring gene expression and by using animage of amouse
imaged for “report gene expression” in the Whole Sample
Imaging brochure [Doc. 37-3 at 23]. Lin support of their
motion for summary judgment, defendants arguethat plaintiff
cannot show that defendants practiced all of the steps of the
method claimed by the #159 patent. Defendants further argue
that the marketing brochure plaintiffs rely upon as evidence
of infringement was released for public distribution prior to
the issuance of the #159 patent. Defendants also contend that
the marketing brochure was created in Germany, and that all
activity described in the brochure al so took placein Germany,

so that no there can be no infringement. 2

[1] [2] 35U.S.C. §271(a) provides that:

Except as otherwise provided in
this title, whoever without authority
makes, uses, offersto sell, or sells any
patented invention, within the United
States or importsinto the United States
any patented invention during theterm
of the patent therefor, infringes the
patent.

Under section 271(a), “the concept of ‘use’ of a patented
method or process is fundamentally different from the use
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of a patented system or device.” NTP, Inc. v. Research
in Motion, Ltd., 418 F.3d 1282, 1317 (Fed.Cir.2005). “A
method or process consists of one or more operative steps,
and accordingly ‘[i]t is well established that a patent for a
method or process is not infringed unless al steps or stages
of the claimed process are utilized.” “ 1d. (quoting Roberts
Dairy Co. v. United Sates, 208 Ct.Cl. 830, 530 F.2d 1342,
1354 (Ct.ClI.1976)); see also EMI Group N. Am., Inc. v. Intel.
Corp., 157 F.3d 887, 896 (Fed.Cir.1998) (“For infringement
of aprocessinvention, all of the steps of the process must be
performed, either as claimed or by an equivalent step.”).

In addition to therequirement that all stepsto the method must
be performed, all stepsto the method must be performed when
the patent is in force, i.e. after the patent has issued, for an
act of infringement to occur. See Monsanto Co. v. Syngenta
Seeds, Inc. ., 503 F.3d 1352, 1360 (Fed.Cir.2007) (noting that
“infringement of a multi-step method claim cannot lie by the
performance of asingle step after issuance of the patent when
the initial steps were performed prior to issuance”); see, e.g.
Mycogen Plant Sci. Co. v. Monsanto Co., 252 F.3d 1306,
1318 (Fed.Cir.2001) (noting that § 271(g) of statute “requires
that the patent be issued and in force at the time that the
process is practiced and the product is made”), vacated on
other grounds, 535 U.S. 1109, 122 S.Ct. 2324, 153 L.Ed.2d
153 (2002).

[3] Paintiff's sole claim of patent infringement of the #159
patent stems from the Whole Sample Imaging brochure. That
brochure discusses use of the Night OWL for the type of
imaging gene expression claimed by the #159 patent [Doc.
36-2 at 9]. The brochure aso displays images that depict
gene expression in living mice [Id.]. Plaintiff alleges that
defendants had to follow the methods covered by the #159
patent in order to produce the brochure.

*4 In support of its motion, defendants submitted
the affidavit of Bernd Hutter, an employee in
defendants Marketing & Product Management, Bioanalytical
Instruments division [Doc. 36-2 { 1]. Mr. Huitter testified
that the Whole Sample Imaging brochure was released for
public distribution on or about June 20, 2003 and that the
all of the activity described in and connected to the brochure
occurred prior to June 20, 2003 [1d. 1113-4]. Mr. Hutter further
stated that the date of the brochure can be observed by the
“notation in the bottom right corner of the page” in vertical
text which appears on the last page of the brochure: 062003

[1d.13]. 3 Plaintiff has not offered any evidenceto rebut Mr.
Hutter's testimony that the Whole Sample Imaging brochure
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was produced prior to the November 18, 2003 issuance of
the # 159 patent. Plaintiff has not created a genuine issue of
material fact as to whether defendants performed all of the
steps under the #159 patent after the #159 patent had issued.
Accordingly, defendants are entitled to summary judgment on

plaintiff's claim of patent infringement of the #159 patent. 4

B. The #038 Patent

In its response to defendants motion [Doc. 37], plaintiff
claims that researchers at the Koch Institute for Integrative
Cancer Research at MIT practiced the methods of the
#038 patent without a license and thereby committed patent
infringement in 2009 and again in 2010 when they used the
NightOWL to produce the Jiang and Xie articles. Plaintiff
argues that defendants induced this direct infringement by
producing a marketing brochure [Doc. 37-6, Ex. E] and
PowerPoint presentation [Doc. 37-6, Ex. F], both of which
give instructions on how to use a NightOWL Il camera
to conduct fluorescence imaging. Plaintiff contends that
defendants sent these documents to researchers at MIT in
order to encourage or assist the researchers infringement.
In support of this argument, plaintiff submits that “it is
standard procedure for instrumentation manufacturers such
as [defendants] to supply prospective and existing customers
with information about scientific applications for their
products’ [Id. at 8]. Defendants contend that plaintiff has
produced no evidence that defendants sent the documents in
question to MIT or any other institution, and as a result, has
not presented a genuine issue of material fact as to whether
defendants encouraged MIT researchers to infringe the #038
patent.

[4] 35U.SC. §271(b) states: “[w]hoever actively induces
infringement of a patent shall be liable as an infringer.” The
Supreme Court has held that induced infringement under §
271(b) “requires knowledge that the induced acts constitute
patent infringement.” Global-Tech Appliances, Inc. v. SEB
SA,—U.S,—— —— 131 S.Ct. 2060, 2068, 179 L .Ed.2d
1167 (2011). Inlight of the Supreme Court'srulingin Global—
Tech, the Sixth Circuit set forth four requirements a plaintiff
must satisfy to establish aclaim for inducement infringement:
(1) specific acts of direct infringement by a third-party;
(2) the defendant took active steps that induced the third-
party's infringement; (3) the defendant intended the third-
party to taketheinfringing acts; and (4) the defendant knew or
willfully disregarded the risk that those actions by the third-
party would congtitute direct infringement. Satic Control
Components, Inc. v. Lexmark Int'l, Inc. 697 F.3d 387, 415
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(6th Cir .2012); see also Akamai Techs., Inc. v. Limelight
Networks, Inc., 692 F.3d 1301, 1308 (Fed.Cir.2012) (en
banc) (* ‘[I]nducement requires that the aleged infringer
knowingly induced infringement and possessed specific
intent to encourage another'sinfringement.” ") (quoting DSU
Med. Corp. v. IMS Co., 471 F.3d 1293, 1306 (Fed.Cir.2006)
(en banc)).

*5 [5] In this case, assuming arguendo that the
MIT researchers infringed the #038 patent, plaintiff
must also present evidence showing that defendants
knowingly encouraged the researchers to infringe the
#038 patent as required by the test set forth in Satic
Control. Defendants sold the NightOWL and shipped all
accompanying instructions and applicationsto MIT in 2003,
prior to the issuance of the #038 patent and prior to plaintiff
informing defendants of the existence of the #038 patent in
2006 [Doc. 37 at 4]. Any of defendants' activitiesin regard to
the sale of the NightOWL prior to 2006, then, cannot serve
as evidence of inducing infringement because defendants did
not know about the #038 patent. See Static Control, 697
F.3d at 415 (noting that plaintiff must show defendant knew
or willfully disregarded the risk that others would infringe
patent). The only two actions that plaintiff relies upon as
proof of inducement by defendants are the publication of the
brochure [Doc. 37-6, Ex. E] and the PowerPoint presentation
[Doc. 37-6, Ex. F], both of which discuss the NightOWL 11,
anewer model of the device owned by MIT.

Plaintiff submits that “it is standard procedure for
instrumentation manufacturers’ such as defendants to send
information to current and past customers about applications
for their products[Doc. 37 at 8]. Thisgeneral statement about
the practices of instrumentation manufacturers cannot satisfy
plaintiff's burden of creating a genuine issue of material
fact as to whether these were actually sent by defendants to
the MIT researchers who subsequently produced the Jiang
and Xie articles. Conclusory allegations and unsubstantiated
assertions are not evidence and are not adequate to oppose
a motion for summary judgment. Miller v. Aladdin-Temp—
Rite, LLC, 72 F. App'x 378, 380 (6th Cir.2003) (citing Lujan
v. Nat'l Wildlife Fed'n, 497 U.S. 871, 888, 110 S.Ct. 3177,
111 L.Ed.2d 695 (1990)); see also Roopchan v. ADT Sec.
Sys., Inc., 781 F.Supp.2d 636, 650 (E.D.Tenn.2011) (noting
conclusory allegations in plaintiff's response to motion for
summary judgment did not raise a genuine issue for trial).
Plaintiff has not presented evidence that defendants have
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a procedure whereby they periodically send out marketing
materials to past customers or that defendants had a history
of sending marketing materials to academic institutions
such as MIT. Rather, plaintiff infers that because some
manufacturers send such information, defendants sent the
materials in question here and that information enabled the
MIT researcherstoinfringe the patent. Thisassertion, without
any other evidence that defendants sent MIT researchers
the marketing materials intending that they be used to
commit patent infringement, does not demonstrate the type of
“gpecific facts showing agenuineissuefor trial” necessary to
defeat awell-supported motion for summary judgment under
Rule 56. Fed.R.Civ.P. 56(€); Matsushita, 475 U.S. at 586.

Defendants have submitted evidence rebutting plaintiff's
claim that the brochure and presentation were used to infringe
the #038 patent in showing that there is no genuine dispute as
toany material fact. Inreply to plaintiff'sresponse, defendants
submitted an affidavit from Rhonda Mullins (“Mullins’), the
president of defendant Berthold Technologies, U.S.A [Doc.
38]. Mullins tedtified that the PowerPoint presentation in
question was created by defendant Berthold Technologies
GMBH & Co., KG (“Berthold Germany”) and is used
in employee sales training in Germany, noting that the
presentation was not sent to MIT [Id. § 2]. Mullins further
testified that the brochure in question was also created by
Berthold Germany for the NightOWL |1 and that the brochure
was not provided to MIT [Id. 1 3].

*6 As plaintiff has not presented evidence showing that
MIT received the brochure or PowerPoint from defendants,
and defendants have presented evidence that they did not
send either of the materials to MIT, the Court concludes
that there is no genuine issue of material fact as to whether
defendants induced the MIT researchers to infringe the #038
patent. Accordingly, the Court will grant defendants’ motion
for summary judgment of non-infringement as to the # 038

patent. ®

I11. Conclusion

For the reasons stated, defendants motion [Doc. 35] will
be GRANTED, plaintiff's claims against defendants will be
DISMISSED, and this case will be CLOSED.

ORDER ACCORDINGLY.
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Footnotes

1 Although plaintiff aleges both direct and indirect infringement of the #159 patent against defendant in its complaint [Doc. 1],
defendants note that in response to interrogatories plaintiff has clarified it is only pursuing an action for direct infringement of the
#159 patent [Doc. 36 at 3 (citing Doc. 36-1 at 5) ].

The Court notes that plaintiff did not offer argument regarding the #159 patent in its response brief [Doc. 37].

Later brochures produced by defendants similarly indicate the date of creation in vertical text on the last page [ See Doc. 1-1 at 63,
73, 87].

Because the Court finds that defendants did not engage in any potentially infringing activity after issuance of the #159 patent, the
Court need not address defendants' other arguments.

While plaintiff initially alleged that defendants also induced researchers at the University of Indianato commit patent infringement,
the Court notes that plaintiff does not address this claim in response to defendants' motion for summary judgment. Nonetheless, the
Court applies the same analysis and reaches the same conclusion that there is no genuine issue of material fact for which ajury could
rulein plaintiff's favor.

(63 S wnN

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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United States Court of Appeals,

Sixth Circuit.

Robert BOZUNG, Plaintiff—-Appellant,
V.
Officer Travis RAWSON, Officer John
Wilson, and The Charter Township
of DeWitt, Defendant—Appellees.

No.10-1050. | Oct.7,2011.

Synopsis

Background: Arrestee brought 8 1983 action against police
officers and township, alleging excessive force, failure to
train officers in proper use of force, gross negligence,
assault and battery, and violation of Michigan Persons with
Disahilities Civil Rights Act. The United States District Court
for the Western District of Michigan granted motion for
summary judgment in favor of defendants. Arrestee appeal ed.

Holding: The Court of Appeds, Curtis L. Collier, Chief
District Judge, sitting by designation, held that police officer
did not use excessive force by using straight-arm bar
takedown technique on arrestee.

Affirmed.

Boggs, Circuit Judge, filed a dissenting opinion.

West Headnotes (1)
[ Arrest
= Useof force

Police officer did not use excessiveforceby using
straight-arm bar takedown technique on arrestee,
as would violate Fourth Amendment, despite
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arrestee's contention that officer sammed him
to ground without first giving him instructions
to place his hands behind his back, and that
officer placed his knee or foot on arrestee's back,
contributing to arrestee's spina cord injuries; it
was reasonable for officer to employ takedown
techniqueto neutralize arrestee and handcuff him,
inasmuch as officer had very limited knowledge
of arrestee when he asked arrestee to step out
of vehicle, it was not clear to officer, at time of
incident, whether arrestee posed immediate threat
to him, and at time of incident, arrestee had been
told to place his hands behind his back, and two
to three minutes passed between time arrestee
walked around back of his vehicle until time
officer employed takedown technique. U.S.C.A.
Const.Amend. 4.

4 Cases that cite this headnote

*513 On Appea from the United States District Court for
the Western District of Michigan.

*514 Before: BOGGS and KETHLEDGE, Circuit Judges;
and COLLIER, Chief District Judge.

Opinion
CURTISL. COLLIER, Chief District Judge.

Plaintiff-Appellant Robert Bozung (“Bozung”) appeals an
order of the district court granting a motion for summary
judgment in favor of Defendant—Appellees Travis Rawson
(“ Officer Rawson”), John Wilson (“ Officer Wilson™) and the
Charter Township of DeWitt (or the “Township”) in regards
to Bozung's federal 42 U.S.C. § 1983 claims. As previously
stipulated by the parties, all claims against Officer Wilson on
appeal have been dismissed.

For the reasons set forth below, we AFFIRM the district
court's judgment.

I. Relevant Facts/Procedural History

A. Factual Background
On June 6, 2007, Bozung was returning from atrip to alocal
grocery store in Lansing, Michigan. Bozung was fifty-four
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(54) years old and had health issues arising from a stroke he
suffered at age twenty-eight (28). He had also suffered from
a fractured ankle and had a hip replacement due to a bone
deficiency.

One of Bozung's neighbors had asked him to give her aride
to buy groceries; however, Bozung explained to her that he
could not drive because his license was suspended. As a
result, the neighbor suggested that Bozung allow a friend of
hers to drive his truck. Subsequently, the three of them—
Bozung, hisneighbor, and hisneighbor'sfriend—droveto the
grocery store.

As the three approached Bozung's apartment complex upon
their return, Officer Rawson of the DeWitt Township
Police Department stopped Bozung's vehicle because Officer
Rawson considered the rosary hanging from Bozung's rear-
view mirror to be a vision obstruction. The unknown driver
of Bozung's vehicle stopped the vehicle in the middle of
the street and fled the scene. Officer Rawson pursued the
individual in his patrol car and called for back up, but he
was unabl e to apprehend the individual. When he returned to
the truck, he observed Bozung, who had moved over into the
driver's seat, slowly driving the vehicle into the parking lot
of the apartment complex. According to Officer Rawson, he
ordered Bozung to stop the vehicle; Bozung, however, claims
Officer Rawson did not say anything to him nor did he motion
for Bozung to stop the vehicle.

Once Officer Rawson approached the truck, he made contact
with Bozung and his neighbor. He asked them to identify the
fleeing driver, but both claimed they did not know him. In
Officer Rawson's opinion, Bozung wasobviously intoxicated.
He smelled of alcohal, later registered a .18% blood alcohol
level, and had urinated himself. Officer Rawson confirmed
with dispatch that Bozung was the owner of thetruck. Healso
ran aLEIN check for outstanding warrants. Bozung did have
a misdemeanor warrant for failure to appear in aloca court.
Once Officer Rawson advised Bozung there was a warrant
for his arrest, he ordered Bozung to get out of the truck and
informed him that he was under arrest. It is at this point that
Bozung'sand Defendant—A ppelleessversions of eventsdiffer
greatly.

1. Bozung's Version of Events

According to Bozung, he exited the truck and complied with
Officer Rawson's *515 instructions to face the truck. He
then placed his hands on the bed of his truck. At that time,
Officer Rawson asked Bozung to spread his legs. Although
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Bozung states he told Officer Rawson that he was disabled
and could not physically comply with the orders quickly,
Bozung states Officer Rawson began kicking the inside of
Bozung'slegs. Bozung al so asserts hetold Officer Rawson his
age, and hetold him that he had atotal right hip-replacement
and had plate and screwsin hisright ankle. In Bozung's view,
because he was not moving quickly enough, Officer Rawson
told him they could handle the situation “the easy way or the
hard way.” Then, despite Bozung's protests, Officer Rawson
grabbed one of Bozung's arms and brought Bozung down on
to the pavement or asphalt. Bozung contends “ he was thrown
to the ground almost immediately after advising the officer
of hishandicap.” In addition, he states Officer Rawson failed
to advise him as to why he was being arrested, and Officer
Rawson did not ask him to place his hands or arms behind
his back before he was thrown to the ground. According to
Bozung, his interaction with Officer Rawson, prior to being
taken down to the ground, lasted approximately two to three
minutes.

Once Bozung was on the ground, Officer Rawson pulled
Bozung's arms behind his back to handcuff him. Bozung
claims he asked Officer Rawson to loosen the handcuffs
because they were too tight. However, Officer Rawson
refused to do so.

At some point, Officer John Wilson, a public safety officer
at the Capitol Region Airport Authority, arrived at the scene.
Bozung suggests Officer Wilson was involved in throwing
Bozung to the ground, and he specifically alleges Officer
Wilson put his foot on Bozung's neck while he was lying,
face-down, on the pavement. Still, Bozung admits he could
not see Officer Wilson while he was lying face-down on the
ground. Bozung also alleges Officer Rawson had his kneein
the center of Bozung's back. Asaresult of these interactions,
Bozung suffered from lacerationsto hisface, abroken thumb,
and permanent spinal cord injuries.

In response to the Defendant-Appellees motions for
summary judgment, Bozung presented the deposition
testimonies of two witnesses to corroborate parts of his story.
James Leggions (“Leggions’), one of Bozung's neighbors,
testified he saw the events unfold as the driver fled from
Bozung's truck. He later saw Bozung get out of his vehicle.
To him, Bozung appeared to be holding onto the back of his
truck to keep his balance. However, he did not hear Bozung
say anything to the officers, and he could not generally
understand what the officers said to Bozung, except he
thought Officer Rawson ordered Bozung to stay inside the
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truck. Nonetheless, he testified it was clear Bozung was
having trouble walking, and in his opinion, Officer Rawson
“slammed” Bozung to the ground because Bozung would not
give the identity of the driver. According to Leggions, it was
Officer Rawson who placed his foot somewhere on Bozung's
neck.

Melanie Harris (“Harris’), who was supposedly Bozung's
girlfriend at the time of the incident, testified that she saw
Officer Rawson kicking Bozung's legs apart when Bozung
first got out of his truck. She also states she heard Bozung
asking the officer to stop because hewas disabled. In addition,
Harris contends other individuas in the forming crowd,
including herself, shouted at Officer Rawson to tell him that
Bozung was “handicapped.” Despite their protests, Officer
Rawson told Bozung he must “want this done the hard
way,” and he twisted Bozung's arm and slammed him to
the ground. According to her testimony, it was the second
officer, Officer Wilson, *516 who placed his foot on the
upper part of Bozung's back. Like Leggions, she believed
Officer Rawson threw Bozung to the ground immediately
after Bozung informed him of his disabilities.

As a result of these events, Bozung claims he “suffered
lacerations to the face which required stitched[,] ... [h]is
thumb was broken[,] ... [and] [t]he handcuffs cut his hand,
leaving permanent marks.” Bozung also contends he suffered
more serious injuries. In the three weeks following his arrest,
“he began to lose the use of hisarmsand had trouble walking.
He experienced numbness from the back of hisneck, between
the shoulders, working down both arms, then down his legs.
An MRI revealed cervical cord contusion.”

2. Officer Rawson's Version of Events

According to Officer Rawson, when he ordered Bozung to
get out of his vehicle, Bozung “walked on his own valition
along the side of it.” Although he asked Bozung to spread
his legs, Officer Rawson contends he did not use his foot
to kick Bozung's legs apart, and he contends Bozung never
informed him of any disabilities. Indeed, Officer Rawson
asserts there was no indication that Bozung was physically
unable to comply with the orders or that he was disabled.
At the time, Bozung did not have a disability sticker on his
license plate or a disability tag hanging from his rearview
mirror. He also did not park in a parking spot designated for
disabled drivers.

Officer Rawson then ordered Bozung to place his hands
behind his back to be handcuffed, and he gave him multiple
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opportunities to comply with the order over the course of
thirty seconds. Bozung allegedly refused and gripped the bed
of the truck. Nonetheless, Officer Rawson concedes Bozung
stated, “wait, wait,” or “I am, | am” in response to Officer
Rawson's commands. Still, Officer Rawson asserts Bozung
did not provide any explanation asto why he could not put his
hands behind his back to be handcuffed. After unsuccessfully
trying a “muscling technique” to release Bozung's grip on
the truck, Officer Rawson believed “further action was
warranted,” even though he would not characterize Bozung's
non-compliance as active resistance.

At this point, Officer Rawson decided to employ atechnique
called a “straight arm bar takedown.” This is a “soft empty
hand control technique.” However, when Officer Rawson
grabbed Bozung's right hand, it appeared to him that Bozung
was pulling away from him. Once Bozung was on the ground,
Officer Wilson, who Officer Rawson noticed for the first
time, assisted Officer Rawson in handcuffing Bozung.

At thistime, Officer Rawson admits he may have had hisknee
on Bozung's shoulder blade, but this was done to help secure
the handcuffs. After Bozung was handcuffed, he was assisted
to his feet by the officers and placed in Officer Rawson's
patrol car. Because Officer Rawson noticed Bozung had a
small cut above his eye and an injury to his thumb, Bozung
was transported to the hospital for treatment. Bozung was
released from the hospital after afew hours.

3. Officer Wilson's Version of Events

Officer Wilson was on duty at the Capitol Region Airport on
June 6, 2007. He heard the transmission from Officer Rawson
stating he was in pursuit of a fleeing suspect and needed
assistance.

When he arrived at the scene, Officer Wilson observed a
crowd forming outside of the apartment complex. He then
saw Bozung standing outside of his truck, and he heard
Officer Rawson inform Bozung of *517 the outstanding
warrant for his arrest. Although Officer Wilson did not hear
Bozung respond to thisinformation, he saw Bozung walking,
on his own volition, to the rear end of Bozung's truck. There,
Bozung grabbed onto and held the bed of the truck.

When Officer Rawson ordered Bozung to place his hands
behind his back, Bozung responded, “I am, | am.” At no
point did Officer Wilson hear Bozung explain to Officer
Rawson that he was disabled, nor did Bozung ever make such
statement to Officer Wilson. Instead, it appeared to Officer
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Wilson that Bozung was being noncompliant by continuing
to hold onto the bed of the truck. Finaly, after giving Bozung
multiple opportunities to place his hands behind his back,
Officer Rawson grabbed Bozung's arm to pry him away from
the truck.

It appeared to Officer Wilson that once Officer Rawson
freed Bozung's arm, Bozung tried to pull away from Officer
Rawson. Unsure as to whether Bozung was attempting to
flee, Officer Wilson grabbed Bozung's other arm in an effort
to assist. As a result of Officer Rawson's straight-arm bar
takedown, all three of the men went to the ground.

While Bozung was on the ground, Officer Wilson claims he
crouched alongside Bozung in order to guide one of Bozung's
arms behind his back so Officer Rawson could handcuff
Bozung. At no point did he place his foot on Bozung's neck.

B. Procedural History

Bozung filed acomplaint in the Western District of Michigan
on April 11, 2008. The complaint alleged Officer Rawson,
Officer Wilson, and the Charter Township of DeWitt
violated Bozung's civil rights pursuant to 42 U.S.C. § 1983.
Specifically, Bozung aleged Officer Rawson and Officer
Wilson used unreasonabl e and excessive forcein effectuating
his arrest. Plaintiff then contended the Township failed to
train its officers in the proper use of force and failed to
train its officers to properly accommodate individuals with
disabilities. Bozung's three remaining counts were brought
under state law. He alleged the officers's conduct constituted
gross negligence. He also asserted claims for assault and
battery against the officers. Finally, Bozung brought a claim
against all three of the defendants for violating the Michigan
Persons with Disabilities Civil Rights Act.

In response to Bozung's complaint, Officer Wilson, Officer
Rawson, and the Township filed motions for summary
judgment. The district court granted in part and denied
without prejudicein part Officer Wilson's motion, dismissing
the federal law claims against Officer Wilson. The district
court also granted in part and denied in part Officer Rawson
and the Township's motion for summary judgment. All
federal claims were dismissed against them as well. Finally,
because the Court had dismissed all federa claims against
al of the defendants, it declined to exercise supplemental
jurisdiction over Bozung's state law claims.

On Bozung's § 1983 claims, the district court found Bozung
had not “established the actions of the officers were
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unreasonabl e under thetotality of the circumstances.” Bozung
v. Rawson, No. 1:08-cv-339, 2009 WL 2413624, a *6
(W.D.Mich. Aug.4, 2009). Although the court considered the
factsin alight most favorable to Bozung, it found summary
judgment was warranted. As to Officer Rawson, the court
found he acted reasonably when he forced Bozung to comply
through his straight-arm bar takedown. To support this
finding, the court cited thefollowing facts. “ (1) when [Officer
Rawson] attempted to stop [Bozung's] vehicle, *518 the
driver of the vehicle had fled the scene; (2) [Bozung], the
owner of the vehicle, [had] a warrant for his arrest; and (3)
neither the vehicle nor [Bozung] had been searched.” Id.
(internal citations omitted). The court also credited Officer
Rawson's and Officer Wilson's testimony that Bozung had
been given a number of opportunities to place his hands
behind his back, and he failed to comply. In addition, Bozung
failed to explain why he was unable to do so. Id.

As to Officer Wilson, the district court found Bozung's
allegations were totally contradicted by the record. Id. at *7.
Indeed, Bozung did not see who placed a foot on his neck,
and none of the witnesses saw Officer Wilson do so.

Next, the district court found that even if the officers made
a mistake, they were entitled to qualified immunity. 1d.
According to that court, any mistake made was reasonable,
and Bozung failed to demonstrate that the officers had
violated a clearly established right. 1d. at *8, 9. Because the
district court found noindividual defendant violated Bozung's
constitutional rights, it also dismissed the federal claims
against the Township. Id. at *9.

As a result of the district court's rulings, Bozung filed a
motion for reconsideration. Bozung v. Rawson, No. 1:09—
cv—339, 2009 WL 5149917 (W.D.Mich. Dec.16, 2009). That
motion was denied. Bozung now appeals the district court's
decision, and he movesthis Court to reversethedistrict court's
grant of summary judgment in favor of Officer Rawson and
the Township.

Il. Standard of Review

Because Bozung appealsthe district court's grant of summary
judgment, this Court must review de novo the district court's
ruling. Alspaugh v. McConnell, 643 F.3d 162, 168 (6th
Cir.2011). Summary judgment is proper “if the movant
shows that there is no genuine issue as to any material
fact and the movant is entitled to judgment as a matter
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of law.” Fed.R.Civ.P. 56(a). The moving party bears the
burden of demonstrating no genuine issue of material fact
exists. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106
S.Ct. 2548, 91 L.Ed.2d 265 (1986); Leary v. Daeschner, 349
F.3d 888, 897 (6th Cir.2003). The Court should view the
evidence, including al reasonable inferences, in the light
most favorable to the nonmoving party. Matsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587,
106 S.Ct. 1348, 89 L.Ed.2d 538 (1986); Nat'l Satellite Sports,
Inc. v. Eliadis, Inc., 253 F.3d 900, 907 (6th Cir.2001). Here,
Bozung alleges the district court disregarded or discredited
his version of events. However, “[c]onstruing the facts on
summary judgment in the light most favorable to the non-
moving party usually means adopting the plaintiff's version of
thefacts.” Coblev. City of White House, Tenn., 634 F.3d 865,
868 (6th Cir.2011). On the other hand, if plaintiff's version
of events “is blatantly contradicted by the record, so that no
reasonable jury could believe it, acourt should not adopt that
version of the facts for purposes of ruling on a mation for
summary judgment.” Scott v. Harris, 550 U.S. 372, 380, 127
S.Ct. 1769, 167 L.Ed.2d 686 (2007).

In addition, to survive amotion for summary judgment, “the
nonmoving party must go beyond the pleadings and come
forward with specific facts to demonstrate that there is a
genuine issue for trial.” Chao v. Hall Holding Co., Inc., 285
F.3d 415, 424 (6th Cir.2002). Indeed, a “[plaintiff] is not
entitled to atrial on the basis of mere alegations.” Smith v.
City of Chattanooga, No. 1:08—cv—63, 2009 WL 3762961,
at *2, 3 (E.D.Tenn. Nov.4, 2009) (explaining the Court must
determinewhether “therecord containssufficient *519 facts
and admissible evidence from which a rational jury could
reasonably find in favor of [the] plaintiff’). In addition,
should the non-moving party fail to provide evidence to
support an essential element of the case, the movant can meet
its burden by pointing out such failure to the Court. Streset v.
J.C. Bradford & Co., 886 F.2d 1472, 1479 (6th Cir.1989).

At summary judgment, the Court's role is limited to
determining whether the case contains sufficient evidence
from which ajury could reasonable find for the non-movant.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24849, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986). If the Court concludes a
fair-minded jury could not return averdict in favor of the non-
movant based on the record, the Court should enter summary
judgment. Id. at 251-52, 106 S.Ct. 2505; Lansing Dairy, Inc.
v. Espy, 39 F.3d 1339, 1347 (6th Cir.1994).
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[11. Analysis

A. Officer Rawson

To prevail on his 42 U.S.C. § 1983 claim against Officer
Rawson, Bozung must show that “a person acting under
color of state law deprived [him] of a right secured by the
Constitution or laws of the United States.” Smoak v. Hall,
460 F.3d 768, 777 (6th Cir.2006). Here, Bozung alleges
two distinct instances of excessive force, which is prohibited
under the Fourth Amendment. Susher v. Carson, 540 F.3d
449, 454 (6th Cir.2008). First, he alleges either Officer
Rawson or Officer Wilson, or both, threw him to the ground
as he was standing by the truck. Second, he aleges once he
was on the ground, one or both of the officers placed their
knee or foot on his spinal cord.

“A clam of excessive force under the Fourth Amendment
requires that a plaintiff demonstrate that a seizure occurred,
and that the force used in effecting the seizure was objectively
unreasonable.” Rodriguez v. Passinault, 637 F.3d 675, 680
(6th Cir.2011). Whether a constitutional violation based
on excessive force occurred “depends on the facts and
circumstances of each case viewed from the perspective of a
reasonabl e officer on the scene and not with 20/20 hindsight.”
Fox v. DeSoto, 489 F.3d 227, 236 (6th Cir.2007) (citing
Graham v. Connor, 490 U.S. 386, 395-96, 109 S.Ct. 1865,
104 L.Ed.2d 443 (1989)). In making its determination, the
Court should “pay particular attention to ‘the severity of
the crime at issue, whether the suspect poses an immediate
threat to the safety of the officers or others, and whether he
is actively resisting arrest or attempting to evade arrest by
flight.” " Schreiber v. Moe, 596 F.3d 323, 332 (6th Cir.2010)
(citing Kostrzewa v. City of Troy, 247 F.3d 633, 639 (6th
Cir.2001)). This is not an “exhaustive list,” and the inquiry
ultimately turns on whether the seizure was reasonable under
the “totality of the circumstances.” Susher, 540 F.3d at 455.

In addition, “[e]ach defendant's liability must be assessed
individually based on his own actions.” Binay v. Bettendorf,
601 F.3d 640, 650 (6th Cir.2010). Here, Bozung must show
Officer Rawson “(1) actively participated in the use of
excessiveforce, (2) supervised the of ficer who used excessive
force, or (3) owed the victim a duty of protection against the
use of excessive force.” Id. (citing Turner v. Scott, 119 F.3d
425, 429 (6th Cir.1997)).

According to Bozung, his version of events leading to
his arrest support a finding that Officer Rawson used
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excessive force and acted unreasonably under the totality of
circumstances. Specifically, Bozung alleges Officer Rawson
dammed him to the ground without first giving him any
instructions to place his hands behind his back. Bozung
contends that although he was attempting to obey Officer
Rawson *520 and explain his limitations, Officer Rawson
acted without provocation anyway. In addition, Bozung
states Officer Rawson placed his knee or foot on Bozung's
back, contributing to Bozung's spinal cord injuries. Although
Bozung's version of events differ from that of Officer
Rawson, the Court finds Bozung has not established agenuine
issue of material fact regarding whether Officer Rawson used
excessive force.

Indeed, considering the facts in a light most favorable to
Bozung, it is clear it was reasonable for Officer Rawson
to employ the straight-arm bar takedown technique to
neutralize Bozung and to handcuff Bozung. See Susher,
540 F.3d at 455 (explaining that although the Court should
evaluate the decision to use force “from the perspective
of an objective officer,” the facts must still be viewed
in a light most favorable to the plaintiff). When Officer
Rawson asked Bozung to step out of his vehicle, he had very
limited knowledge about Bozung. He knew Bozung had been
drinking, he knew the driver of Bozung's vehicle had fled
the scene, and he knew there was a warrant for Bozung's
arrest. Here, the record unequivocally shows Bozung was
being arrested on a misdemeanor offense. Indeed, he was
not being arrested for a “violent or serious crime, and this
fact weighs in favor of using less force in arresting someone
for such conduct.” Carpenter v. Bowling, 276 Fed.Appx.
423, 426 (6th Cir.2008) (citing Thacker v. Lawrence County,
182 Fed.Appx. 464, 472 (6th Cir.2006)) (internal brackets
and citations omitted). However, neither Bozung nor Officer
Rawson has offered evidence to show at what point Officer
Rawson became aware of thefact Bozung'sarrest warrant was
for amisdemeanor offense (see Appellant Brief at 50, n. 13).

Next, it was not clear to Officer Rawson, at the time of
the incident, whether Bozung posed an immediate threat
to him. Although there is no evidence to suggest Bozung
possessed a weapon or made verba or physical threats to
the officers, see, e.g., Meirthew v. Amore, 417 Fed.Appx.
494, 497 (6th Cir.2011), the record indicates the officers
did not have an opportunity to search Bozung or his vehicle
prior to employing the straight-arm bar takedown technique.
In addition, it may have been “difficult for the officers
to judge [Bozung's] intentions’ given the facts mentioned
above. See, e.g., Wysong v. City of Heath, 260 Fed.Appx.
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848, 855 (6th Cir.2008). Although the evidence indicates
“Bozung was cooperative and was not boisterous, combative,
or disrespectful,” there was a growing crowd forming at the
scene, and Officer Rawson needed to be concerned about his
safety and the safety of others.

Finally, in the context of this case, the most important
Graham factor is whether Bozung was resisting arrest by not
complying with Officer Rawson's orders to place his hands
behind his back prior to the takedown. Although Bozung
argues on appeal he does not recall Officer Rawson asking
him to place his hands behind his back, he conceded before
the district court in his response in opposition to the motions
to dismiss that he had been told to place his hands behind
his back. (District Court Record No. 65) (“Both defendant
officers admit that Bozung responded to Rawson's command
to place his hands behind his back as saying “wait, wait,”
and “1 am, | am,” which is consistent with [Bozung's] claim
that he never refused to place his hands behind his back, but
rather simply needed more time to comply”). In addition,
during his deposition testimony, Bozung states two to three
minutes passed between the time he walked around from the
back of his truck until the time Officer Rawson employed
the straight-arm bar technique. The Court finds, in light of
*521 Bozung's concession before the district court and the
amount of time Bozung gripped the bed of his truck, there
was a sufficient amount of time for Bozung to comply with
the officer's request to put his hands behind his back.

Finally, regarding whether Officer Rawson used excessive
force while Bozung was on the ground, it is clear Bozung has
not demonstrated that thereisagenuineissue of material fact.
See, eg., Goodrich v. Everett, 193 Fed.Appx. 551, 556 (6th
Cir.2006). Bozung alleges Officer Rawson put his knee on
Bozung's back. “ Taking the evidence in light most favorable
to [Bozung], the kneeing ... occurred not when [Bozung]
was neutralized, but while the officers were handcuffing
him.” 1d.; cf. Harris v. City of Circleville, 583 F.3d 356,
367 (6th Cir.2009) (explaining that excessive force on a
suspect who has been restrained and placed in handcuffs
is unconstitutional). Therefore, such action was objectively
reasonable.

B. The Township

The district court properly found the Township was aso
entitted to summary judgment because “no individual
defendant violated [Bozung's] rights.” Bozung, 2009 WL
2413624, at *9. “To succeed on a municipal liability claim,
a plaintiff must establish that his or her constitutional
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rights were violated and that a policy or custom of the
municipality was the ‘moving force’ behind the deprivation
of the plaintiff's rights.” Miller v. Sanilac Cnty., 606 F.3d
240, 254-55 (6th Cir.2010). Because this Court finds Officer
Rawson did not use excessive force in violation of Bozung's
Fourth Amendment rights, the Township cannot be held
ligble.

V. Conclusion

For these reasons, we AFFIRM the decision of the district
court.

BOGGS, Circuit Judge, dissenting.

Because | believe there are factual disputes that go to
the heart of whether the force employed by Officer
Rawson in handcuffing Bozung was reasonable, | cannot
join the majority opinion. Viewing the facts in the light
most favorable to Bozung, Officer Rawson's conduct was
objectively unreasonable and violated a clearly established
congtitutional right. | would therefore reverse the grant of
summary judgment for Rawson and remand for further
proceedings.

Rawson is entitled to summary judgment if he did not violate
Bozung's constitutional right to be free from excessive force.
As the majority correctly explains, the reasonableness of
arresting officers' use of force depends on the severity of
the crime at issue, whether the suspect poses an immediate
threat to the safety of the officers, and whether he is
actively resisting arrest or attempting to evade arrest by flight.
Graham v. Connor, 490 U.S. 386, 394, 109 S.Ct. 1865,
104 L.Ed.2d 443 (1989). “Authorities must be allowed ‘to
graduate their response to the demands of any particular
situation.” ” United Statesv. Montoya de Hernandez, 473 U.S.
531, 542, 105 S.Ct. 3304, 87 L.Ed.2d 381 (1985) (quoting
United States v. Place, 462 U.S. 696, 709 n. 10, 103 S.Ct.
2637, 77 L.Ed.2d 110 (1983)). Law enforcement surely has
aninterest in securing a suspect. If anindividual suspected of
aminor crime puts up even alow level of resistanceto arrest,
he may be subjected to some force. Wysong v. City of Heath,
260 Fed.Appx. 848, 854-55 (6th Cir.2008).

Our case law makes it clear, however, that there is no
government interest in tackling someone who is compliant
and not attempting to flee. See Pershell v. Cook, 430
Fed.Appx. 410, 415 (6th Cir.2011) (knocking suspect to the
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ground was unreasonable *522 when suspect “did not resist
arrest or pose an immediate danger to officers’); Kijowski
v. City of Niles, 372 Fed.Appx. 595, 600 (6th Cir.2010)
(use of Taser against suspect presenting no risk of harm
unreasonable); Lawler v. City of Taylor, 268 Fed.Appx. 384,
386-87 (6th Cir.2008) (officer's “use of force in throwing
[suspect] to the floor was disproportionate to any threat he
faced,” given that suspect had merely insulted officer and
“raised his left arm dlightly”); Smoak v. Hall, 460 F.3d
768, 784 (6th Cir.2006) (unreasonable to tackle cuffed and
compliant suspect); Solomon v. Auburn Hills Police Dep't,
389 F.3d 167, 174 (6th Cir.2004) (attempting leg sweep and
shoving plaintiff against wall unreasonable when plaintiff
was complying with the officers demands); McDowell v.
Rogers, 863 F.2d 1302, 1307 (6th Cir.1988) (unreasonable to
strike unresisting suspect).

Although the true version of what happened between Bozung
and the officersis certainly disputed, on summary judgment
the facts must be viewed in the light most favorable to
Bozung. In my view, Bozung has alleged facts and provided
evidence sufficient to justify the conclusion that there is a
genuine issue of material fact as to whether Rawson violated
his Fourth—Amendment rights by using the straight-arm bar
takedown technique when Bozung was not resisting arrest,
and when Rawson could not reasonably have concluded that
he was doing so.

Rawson stopped Bozung's vehicle for a trivia infraction.
Although the driver fled, and Bozung had an outstanding
warrant, Rawson had no reason to believe that Bozung had
committed a serious crime. Bozung did not attempt to flee.
Instead, after parking, he exited the truck and moved to the
back of the vehicle as directed. Bozung did not threaten
Rawson, and there was no evidence that he had a weapon.
According to Rawson's deposition testimony, Bozung was
“calm and collected” and was not “boisterous or combative
in any way.” Bozung exited the vehicle slowly, holding onto
the truck bed for balance. Neighbor James Leggions testified
in his deposition that Bozung was “ off balance” and “walked
like he had aproblem with hislegs.” Bozung advised Rawson
that he had had a total hip replacement and had a plate and
screwsin hisright ankle. Onlookers also shouted that Bozung
was handicapped.

| agree with the majority that we must assume that Rawson
told Bozung to place his hands behind his back, even though
Bozung argues on appea that he never received such an
order. Bozung stated in his deposition that he did not recall
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receiving an order from Rawson to put his hands behind his
back. Bystanders Leggions and Melonie Harris did not report
hearing such an order. Bozung's lawyer, however, argued to
the district court that Bozung was ordered to place his hands
behind his back but, given his disability, needed moretime to
comply with the order. Bozung's response to the defendants
motions for summary judgment states that Rawson ordered
him “to walk to the rear of the vehicle and to place his hands
behind his back to be cuffed.” Bozung cannot present a new
argument on appeal. See Harvey v. Great Seneca Fin. Corp.,
453 F.3d 324, 329 (6th Cir.2006) (“Allowing [plaintiff] to
present anew theory of her case on appeal that was not alleged
below would permit her two bites at the apple, a practice that
would be very disruptive of orderly trial procedure.”).

The magjority's reliance on Scott v. Harris is misplaced. The
record shows that “opposing parties [have told] two different
stories,” and a “genuine’ dispute as to the sequence of
events exists. *523 Scott v. Harris, 550 U.S. 372, 380,
127 S.Ct. 17609, 167 L.Ed.2d 686 (2007) (citing Fed.R.Civ.P.
56(c)). Even if we assume Bozung received an order to
place his hands behind his back, whether Rawson's actions
were reasonable turns on disputed issues of fact. We do
not know how clear and forceful the order was, nor how
long Rawson gave Bozung to comply with the order before
taking him to the ground. The majority emphasizes Bozung's
“concession” in his deposition that he stood outside the truck
for “maybe ... two to three minutes’ before he was taken to
the ground, construing this delay as evidence that Bozung
resisted Rawson's order. But we must view the facts as a
whole in the light most favorable to Bozung, not simply
pounce on any detail that could weaken his case. Officer
Wilson's testimony suggests that the delay was shorter: he
estimated that “at least 30 seconds passed” between the
time that Rawson gave Bozung the instruction and when he
performed the takedown maneuver. Leggions testified that
“after [Bozung] got almost around his truck, [Rawson] ran
over and thr[ew] him to the ground.” Even if Bozung was
out of the truck for two minutes, moreover, we do not know
how long after he exited the truck the order to place his hands
behind his back was given. There is also a factual dispute
as to whether Bozung struggled when Rawson attempted
to handcuff him. The plaintiff's version of events is not
“blatantly contradicted by the record,” and a*reasonable jury
could believe it.” Ibid. With so much uncertainty as to what
actually happened, the “facts must be viewed in the light most
favorable to the nonmoving party.” 1bid.
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More importantly, there are disputed facts regarding whether
Bozung's handicap and his inability to comply at once
with Rawson's order should have been apparent to Rawson.
Bozung, Officer Wilson, and Ms. Harris all testified that
Bozung indicated to Rawson that he was attempting to
comply with the order. Bozung stated in his deposition that he
told Rawson he was disabled and said, “it's going to take me
afew minutes.” Harris stated that Bozung yelled, “wait and
minute, wait a minute,” but that Rawson responded, “well,
| guess you want this done the hard way” and grabbed him.
Officer Wilson testified that Bozung responded to Rawson's
command to place his hands behind his back by saying “I am,
I am.” According to Bozung, Rawson ignored these protests
and slammed him to ground with sufficient force to lacerate
his forehead and fracture his hand. Construing the facts in
the light most favorable to Bozung, a jury could find, in
light of Bozung's handicap and lack of resistance, that it was
unreasonable for Rawson to perform the takedown maneuver
to handcuff Bozung, and that Rawson's conduct thus violated
Bozung's Fourth—-Amendment rights.

Furthermore, Rawson is not entitled to qualified immunity. A
“defendant enjoys qualified immunity on summary judgment
unless the facts alleged and the evidence produced, when
viewed in the light most favorable to the plaintiff, would
permit a reasonable juror to find that (1) the defendant
violated a constitutional right; and (2) the right was clearly
established.” Morrison v. Bd. of Trs. of Green Twp., 583
F.3d 394, 400 (6th Cir.2009). A right is clearly established
if “the contours of the right [are] sufficiently clear that a
reasonable official would understand that what he is doing
violates that right.” Binay v. Bettendorf, 601 F.3d 640, 646—
47 (6th Cir.2010). Thefacts, taken in the light most favorable
to Bozung, would permit afinding that the force Rawson used
was not only unnecessary, but would have been recognized as
such “by areasonable officer in his position.” Phelpsv. Coy,
286 F.3d 295, 302 (6th Cir.2002). The right to be free from
excessive force is clearly established, *524 see Graham,
490 U.S. at 39495, 109 S.Ct. 1865, as is “the right to be
freefrom physical force when oneis not resisting the police,”
Wysong, 260 Fed.Appx. at 856. Here, there isagenuine issue
of material fact as to whether Bozung resisted arrest. If he
did not resist, a reasonable officer would have known that it
was unnecessary to force him to the ground to handcuff him.
The grant of summary judgment for Rawson was therefore
improper.
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Sixth Circuit.

Keith COCKRELL, Plaintiff—-Appellee,
V.
CITY OF CINCINNATI, and David Hall, Individually
and in his official capacity, Defendants—Appellants.

No.10-4605. | Feb. 23, 2012.

Synopsis

Background: Misdemeanant brought § 1983 action against
police officer and city, aleging that officer's use of taser as
he was fleeing scene of non-violent misdemeanor constituted
excessive force. Officer moved to dismiss on qualified
immunity grounds. The United States District Court for the
Southern District of Ohio, Timothy S. Black, J., 2010 WL
4918725, denied motion. Officer appealed.

Holding: The Court of Appeals, Boggs, Circuit Judge, held
that officer did not violate clearly established law, and thus
was entitled to qualified immunity.

Reversed in part and remanded.

Cole, Circuit Judge, filed concurring opinion.

West Headnotes (1)

[1 Civil Rights
&= Sheriffs, police, and other peace officers
Although officer's use of taser in dart mode
against misdemeanant, who fled from the scene
of a jaywalking violation, offered no other
resistance and disobeyed no official command,
may have constituted congtitutionally excessive
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force, officer did not violate clearly established
law, and thus was entitled to qualified immunity.
U.S.C.A. Const.Amend. 4.

17 Cases that cite this headnote

*491 On Appea from the United States District Court for
the Southern District of Ohio.

Before: BOGGS, COLE, and SUTTON, Circuit Judges.
Opinion
BOGGS, Circuit Judge.

Cincinnati Police Officer David Hall tased Keith Cockrell
as he fled from the scene of a non-violent misdemeanor,
jaywalking. Cockrell brought this action under 42 U.S.C.
§ 1983, aleging that Hall's taser use constituted excessive
force. Hall moved to dismiss on qualified-immunity grounds;
the district court denied the motion. Hall appeals. To affirm,
we would have to answer “yes’ to two questions: (1) Did
Hall violate Cockrell's right to be free from excessive force
by shooting him with a taser as he fled from the scene of
a jaywalking violation? and (2) was it clearly established
that Hall's actions were unconstitutional at the time of the
incident? Because *492 we cannot answer the second
question in the affirmative, we reverse.

Keith Cockrell was in the Fay Apartment Complex1 on
July 3, 2008, visiting his girlfriend, Miranda Jones. Cockrell
left Jones's apartment, and crossed the street to borrow a

pair of hair clippers from a friend. Hejaywalked.2 Officer
Hall observed Cockrell's conduct, got out of his car, and ran
toward Cockrell. Cockrell ran away. There is no indication
in the record that Hall ordered Cockrell to halt or put him
under arrest. After chasing Cockrell for a short distance,
Hall deployed his X26 TASER device in “probe mode.” The
taser temporarily paralyzed Cockrell, causing him to crash
headlong into the pavement. Unable to break his fall, he
sustained “lacerations and abrasions to his face, chest, [and]
arms.”
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The X26 TASER is atype of electric stun-gun. 3 1t has two
modes. dart mode—called probe mode here—and drive-stun
mode. In dart mode,

[t]he X26 uses compressed nitrogen to propel a pair of
“probes’—aluminum dartstipped with stainless steel barbs
connected to the X 26 by insul ated wires—toward thetarget
at arate of over 160 feet per second. Upon striking aperson,
the X26 delivers a 1200 volt, low ampere electrical charge
through the wires and probes and into his muscles. The
impact is as powerful asit is swift. The electrical impulse
instantly overrides the victim's central nervous system,
paralyzing the muscles throughout the body, rendering
the target limp and helpless. The tasered person also
experiences an excruciating pain that radiates throughout
the body.
Bryan v. MacPherson, 630 F.3d 805, 824 (9th Cir.2010)
(internal citations omitted). In drive-stun mode, “the
operator removes the dart cartridge and pushes two
electrode contacts located on the front of the taser directly
againgt the victim. In this mode, the taser delivers an
electric shock ... but does not cause an override of the
victim's central nervous system as it does in dart-mode.”
Mattos v. Agarano, 661 F.3d 433, 443 (9th Cir.2011) (en
banc).
The City of Cincinnati's use-of-force policy reminds officers
that “they may use whatever force is reasonably necessary
to apprehend the offender or affect [sic] the arrest and no
more.” R. 84 at 6 (City of Cincinnati use-of-force policy);
see also id. at 8 (citing Graham v. Connor, 490 U.S. 386,
109 S.Ct. 1865, 104 L.Ed.2d 443 (1989)). It further instructs
officers to “avoid using unnecessary violence,” id. at 6, and
requiresthat any use of forcebe *493 “reasonable under the
circumstances.” 1d. at 8.

The policy also includes specific guidelines for taser use.
It recommends that officers “[u]se the TASER X26 for self
defense or to control subjects that are actively resisting

arrest” R.8-4at 9.* “When possible,” it continues, officers
should“ givethe subject averbal warning that the TASER will
be deployed unless exigent circumstances exist that would
make it imprudent to do so.” Ibid. The policy also provides:

Officers should avoid using the TASER X26 on obviously
pregnant females and those individuals under the age of
7 or over the age of 70 due to the potential for these
individuals to fall when incapacitated by the TASER,
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unless the encounter rises to the level of a deadly force
situation .... [and][o]fficers should avoid using the TASER
X26 on individuals who are on an elevated surface unless
the encounter rises to the level of a deadly force situation.
[bid.
Cockrell filed this 42 U.S.C. § 1983 action in April 2010,
aleging that Hall violated his Fourth Amendment right to
be free from the excessive use of force. He aso sought
“areview of the policies and training within the Cincinnati
Police Department to insure that Tasers are only deployed
consistent with constitutional limits on use of force.” Hall
moved to dismiss the excessive-force clam on qualified-
immunity grounds. The district court denied the motion.
It used the three-factor balancing test from Graham, 490
U.S. 386, 109 S.Ct. 1865, to determine that, taken in the
light most favorable to Cockrell, Officer Hall's use of force
was objectively unreasonable, and thus violated the Fourth
Amendment. The district court then held “that it was clearly
established on July 3, 2008 that the use of ataser, against a
fleeing ... non-violent misdemeanant who posed no threat of
harm to anyone, was prohibited by the Constitution.” R. 10

at 13.° Hall appeals.

Section 1983 creates a private right of action against state
officialswho depriveindividual sof their constitutional rights,
under color of state law. 42 U.S.C. § 1983. Civil liability,
however, does not attach simply because a court determines
that an official's actions were unconstitutional. “Qualified
immunity shields federal and state officials from money
damages unless a plaintiff pleads facts showing (1) that the
official violated a statutory or constitutional right, and (2)
that the right was ‘clearly established’ at the time of the
challenged conduct.” Ashcroft v. al-Kidd, — U.S. ——
131 S.Ct. 2074, 2080, 179 L.Ed.2d 1149 (2011). We need
not address these two elements in order, and indeed “ should
think carefully before expending scarce judicial resources
to resolve difficult and novel questions of constitutional
or statutory interpretation that will have no effect on the
outcome of the case.” lbid. (quoting Pearson v. Callahan,
555 U.S. 223, 236-37, 129 S.Ct. 808, 172 L.Ed.2d 565
(2009)) (internal quotation marks omitted); see also Pierre
N. Leval, Madison Lecture, Judging Under the Constitution;
*494 Dicta About Dicta, 81 N.Y.U.L. REV. 1249, 1275-
81 (2006) (criticizing rule from Saucier v. Katz, 533 U.S.
194, 20001, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001),
which required that courts decide whether action violated
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constitution, before deciding whether right allegedly violated
wasclearly established); Lyonsv. City of Xenia, 417 F.3d 565,
580-84 (6th Cir.2005) (Sutton, J. concurring) (same).

Because “[qualified immunity is an affirmative defense ...
[t]he defendant bears the burden of pleading” it in the first
instance. Sheetsv. Mullins, 287 F.3d 581, 586 (6th Cir.2002).
The burden then shifts to the plaintiff, who must show
that the official violated a right so clearly established “that
every reasonable official would have understood that what
he [was] doing violate[d] that right.” al-Kidd, 131 S.Ct. at
2083; Sheets, 287 F.3d at 586; Dominque v. Telb, 831 F.2d
673, 67677 (6th Cir.1987). The plaintiff “bears the ultimate
burden of proof to show that the individual officers are not
entitled to qualified immunity.” Garretson v. City of Madison
Heights, 407 F.3d 789, 798 (6th Cir.2005). If the plaintiff
fails to carry this burden as to either element of the analysis,
qualified immunity applies and the state officia is proof
against the plaintiff's suit.

We review the denial of a motion to dismiss on qualified-
immunity grounds de novo, treating al allegations in the
complaint as true and drawing al inferences in favor of
the non-moving party. Heyne v. Metro. Nashville Public
Schools, 655 F.3d 556, 562—63 (6th Cir.2011) (“We apply
the ordinary standard used in reviewing motions to dismiss,”
when considering denial of a motion to dismiss on qualified-
immunity grounds) (citing Back v. Hall, 537 F.3d 552, 556
(6th Cir.2008)).

We accept Pearson's invitation and begin by considering
whether the right alegedly violated was clearly established
on the date of the incident. See Pearson, 555 U.S. at 236—
37, 129 S.Ct. 808. “A government official's conduct violates
clearly established law when, at the time of the challenged
conduct, the contours of a right are sufficiently clear that
every reasonable officia would have understood that what
he is doing violates that right.” al-Kidd, 131 S.Ct. at 2083
(quoting Anderson v. Creighton, 483 U.S. 635, 640, 107
S.Ct. 3034, 97 L.Ed.2d 523 (1987)) (internal quotation marks
omitted). “[O]fficials can till be on notice that their conduct
violates established law evenin novel factual circumstances.”
Hope v. Pelzer, 536 U.S. 730, 741, 122 S.Ct. 2508, 153
L.Ed.2d 666 (2002). Existing case law from our circuit and
others, guidance from experts in a field, and even “[t]he
obvious cruelty inherent in [a] practice” can contribute to the
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conclusion that an act was so aberrant that every reasonable
official would have understood that it was unconstitutional.
Seeid. at 74146, 122 S.Ct. 2508.

“The difficult part of this inquiry is identifying the level
of generality at which the constitutional right must be
clearly established.” Casey v. City of Federal Heights, 509
F.3d 1278, 1284 (10th Cir.2007) (McConnell, J.). Without
question, the use of objectively unreasonable force violates
the Fourth Amendment. Ibid. (citing Graham, 490 U.S. at
395, 109 S.Ct. 1865 (1989)). The Supreme Court, however,
has“ repeatedly told courts ... not to define clearly established
law at ahigh level of generality. The general proposition, for
example, that an unreasonable search or seizure violates the
Fourth Amendment is of little hel pin determining whether the
violative nature of particular conduct is clearly established.”
al-Kidd, 131 S.Ct. at 2084 (internal citations omitted).
“In other words, the fact that it is clear that any *495
unreasonable use of force is unconstitutional does not mean
that it is always clear which uses of force are unreasonable.”
Casey, 509 F.3d at 1284 (emphasisin original).

Taking this guidance into account, we define the question this
case presents as whether a misdemeanant, fleeing from the
scene of a non-violent misdemeanor, but offering no other
resistance and disobeying no official command, had aclearly
established right not to be tased on July 3, 2008. Because
neither case law, nor external sources, nor “[t]he obvious
cruelty inherent” intaser use, Hope, 536 U.S. at 745, 122 S.Ct.
2508, would have put every reasonable officer on notice that
Hall's conduct violated the Fourth Amendment in July 2008,
we hold that Hall isentitled to qualified immunity, even if he

did use excessive force. ©

Cases addressing qualified immunity for taser use fall into
two groups. The first involves plaintiffs tased while actively
resisting arrest by physically struggling with, threatening, or
disobeying officers. In the face of such resistance, courts
conclude either that no constitutional violation occurred, or
that the right not to be tased while resisting arrest was
not clearly established at the time of the incident. Mattos,
661 F.3d 433 (holding, in consolidated cases, that 2004 and
2006 taser deployments constituted excessive force, but did
not violate clearly established law, where one plaintiff, a
pregnant woman pulled over for speeding, refused to sign
citation, became agitated, screamed at officers, clung to
steering wheel, and was tased three times, and other plaintiff,
also a woman, was shot with taser in dart mode as she
stood between officers and her large, drunken, aggressive
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husbhand who was under arrest); McKenney v. Harrison,
635 F.3d 354 (8th Cir.2011) (holding that 2007 taser
deployment against misdemeanant who made sudden move
toward window while being questioned by police and told not
to “try anything stupid” did not constitute excessive force,
even though misdemeanant fell out of window to his death
after being tased); Bryan, 630 F.3d 805 (holding that 2005
taser deployment against motorist yelling angrily and acting
erratically after traffic stop for failing to wear seatbelt viol ated
Fourth Amendment, but not clearly established law); Baird v.
Ehlers, No. C10-1540JLR, 2011 WL 5838431 (W.D.Wash.
Nov.21, 2011) (holding that using taser three times on man
who, in “drunken stupor,” was physically removed from
city bus, and engaged in verbal and physical confrontation
with officer, may have been excessive use of force, but that
law regarding taser use was not clearly established as of
November 2009); Carter v. City of Carlsbad, 799 F.Supp.2d
1147 (S.D.Cal.2011) (holding that use of taser against
large, belligerent, drunken ex-marine who “took an offensive
fighting stance” may have been excessive, but did not violate
clearly established law on October 31, 2009); Azevedo v. City
of Fresno, No. 1:09-CV-375, 2011 WL 284637 (E.D.Cal.
Jan. 25, 2011) (holding that use of taser against suspect
detained during investigation of burglary, who fled after
being asked about weapons then was warned to stop, may
have violated Fourth Amendment, but did not violate clearly
established law, as of November 2007); Sanders v. City of
Dothan, 671 F.Supp.2d 1263 (M.D.Ala.2009) (holding that
officer who tased detained, but uncooperative, suspect using
drive-stun mode did not violate clearly established law, as of
August 2005); Beaver v. City of Federal Way, 507 F.Supp.2d
1137 (W.D.Wash.2007) (holding *496 that, of five August
2004 taser deployments against suspect who fled scene of
residential burglary and refused to obey command to stop,
first three were not excessive uses of force, since officer had
to make split-second decisions on how to subdue disobedient,
fleeing felon, while last two constituted excessive force
because suspect was no longer immediate threat; qualified
immunity still wasappropriate, however, because law was not
clearly established).

In the second group of cases, a law-enforcement official
tases a plaintiff who has done nothing to resist arrest or
is already detained. Courts faced with this scenario hold
that a § 1983 excessive-force clam is available, since
“the right to be free from physical force when one is not
resisting the police is a clearly established right.” Kijowski
v. City of Niles, 372 Fed.Appx. 595, 601 (6th Cir.2010)
(quoting Wysong v. City of Heath, 260 Fed.Appx. 848,
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856 (6th Cir.2008)); see also Brown v. City of Golden
Valley, 574 F.3d 491 (8th Cir.2009) (holding that tasing
non-violent passenger during traffic stop for failure to hang
up from 911 call violated clearly established law, as of
October 2005); Landis v. Baker, 297 Fed.Appx. 453 (6th
Cir.2008) (holding that repeated use of taser against subdued
defendant lying face-down in swamp water violated clearly
established law, as of November 2004); Casey, 509 F.3d
1278 (holding that officers tasing compliant, non-violent
misdemeanant violated clearly established law, as of August
2003); Shekleton v. Eichenberger, No. C10-2051, 2011 WL
1578421 (N.D.lowa Apr.26, 2011) (holding that tasing non-
violent misdemeanant, who did not resist arrest, struggle
with, or pose athrest to, officers, or attempt to flee, violated
clearly established law, as of September 2008); Borton
v. City of Dothan, 734 F.Supp.2d 1237 (M.D.Ala.2010)
(holding that tasing mentally disturbed patient who was not
under arrest three times, even though she was secured to a
gurney with handcuffs and restraints, was violation of clearly
established law, as of August 2006); Orsak, 675 F.Supp.2d
944 (holding that officerswho pulled cyclist from bike, stood
him up, and shot him with taser may have violated clearly
established law, as of September 2006); Asten v. City of
Boulder, 652 F.Supp.2d 1188 (D.Col0.2009) (holding that
“the unforewarned tasing of amentally unstable woman [who
was not under arrest] in her own home” violated clearly
established law, as of October 2006).

This case does not fit cleanly within either group. At no point
did Cockrell use violence, make threats, or even disobey a

command to stop. ” He simply fled. Yet flight, non-violent
though it may be, is still a form of resistance. See Azevedo,
2011 WL 284637, at *8 (“[A]lthough Azevedo was not
physicaly resisting arrest, he was actively fleeing.... The
active evasion or flight by a non-felon generally favors
a police officer's use of non-deadly force.”); Casey, 509
F.3d at 1281 (noting that determination whether officer used
excessive force reguires analysis of “whether [the person
being pursued was| actively resisting arrest or attempting to
evade arrest by flight”) (quoting Graham, 490 U.S. at 396,
109 S.Ct. 1865 (1989)). Neither line of cases, then, dictatesa
particular result in this scenario; both apply in some measure.

The most we can draw from today's case law, in summary, is
this: in no case where courts denied qualified immunity was
the *497 plaintiff fleeing, andin at least some of these cases,
the court specifically referred to the fact of non-flight. See,
e.g., Casey, 509 F.3d at 1281 (considering “whether [plaintiff
was] actively resisting arrest or attempting to evade arrest by
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flight”); Shekleton, 2011 WL 1578421, at *9 (“In assessing
the reasonableness of Deputy Eichenberger's conduct, the
Court considers that ... Shekleton did not struggle with
officers, resist arrest, or attempt to escape.”). By contrast,
in al cases where a plaintiff fled from police, the court
held that qualified immunity was appropriate, and some
courts referred specifically to the plaintiff's flight. See, eg.,
Azevedo, 2011 WL 284637, at * 8 (“[A]lthough Azevedo
was not physically resisting arrest, he was actively fleeing....
The active evasion or flight by a non-felon generally favors
a police officer's use of non-deadly force.”); Beaver, 507
F.Supp.2d at 1144 (“Initially, Mr. Beaver was attempting to
flee and the Court has no trouble concluding that the first
tasing was justified to stop him.”). These broad principles
do not establish the contours of the right Hall alegedly
violated so clearly that every reasonable officer would know
his actions were unconstitutional, even today. It certainly did
not do so in July 2008.

Neither does guidance from outside sources show that Hall's
actions were objectively unreasonable. The district court

emphasized that the Department of Justice® and other law-
enforcement agencies nationwide “have determined that the
use of ataser against a non-violent suspect who is fleeing
on foot creates a risk of serious injury and recommend that
such use be prohibited or discouraged.” It also noted that the
manufacturer of the device, TASER International, “warned
that the use of the device against individualswho are running
can cause serious injury or death.” At the same time, “a
study by six university departments of emergency medicine
found that 99.7 percent of those Tased by police suffer no
injuries or, a most, mild ones.” Mattos, 661 F.3d at 454
(Kozinski, C.J., concurring in part and dissenting in part)
(citing William P. Bozeman et al., Safety and Injury Profile
of Conducted Electrical Weapons Used by Law Enforcement
Against Criminal Suspects, 53 Annals Emergency Med. 480,
484 (2009)). And “[t]he research division of the Department
of Justice concluded that Taser deployment has a margin of
safety as great or greater than most aternatives, and carries
asignificantly lower risk of injury than physical force.” 1bid.
(citing John H. Laub, Director, Nat'l Inst. of Justice, Study
of Deaths Following Electro Muscular Disruption 30-31
(2011)). Of course, the materials the district court cited focus
specifically on suspects fleeing from law enforcement. But
this does not diminish the force of arguments concerning
tasers relative safety, as compared to other methods of
detaining suspects—even suspects who are running from the
police. Seeibid. (discussing dangers of aternative methods of
subduing suspects). Datafrom outside sources, then, confirms
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our analysis of taser-use case law: it is not clear that every
reasonable officer would believe that Hall's actions violated
Cockrell's right to be free from excessive force.

Finally, there is no “obvious cruelty inherent” in the use
of tasers, Hope, 536 U.S. at 745, 122 S.Ct. 2508, which
would render Hall's conduct objectively unreasonable. Tasers
in general, and particularly devices like the X26, which
are designed to cause temporary paralysis, *498 involve
a significant degree of force. As Judge Murphy of the
Eighth Circuit observed: “especially with the newer tasers,
the nature and quality of their intrusion on the individual's
Fourth Amendment interests is somewhat unique in that
they render even the most pain tolerant individuals utterly
limp.” McKenney, 635 F.3d at 362 (Murphy, J., concurring).
Similarly, the Ninth Circuit has observed: “The X26 ...
intrudes upon the victim's physiological functions and
physical integrity in away that other non-lethal uses of force
do not.” Bryan, 630 F.3d at 825. However, argues Ninth
Circuit Chief Judge Kozinski, even if tasers do involve a
significant degree of force, they are a highly desirable and
extremely effective law-enforcement tool. They alow an
officer to deter an uncooperative suspect from a safe distance,
without unduerisk to either party. Mattos, 661 F.3d at 453-54

(Kozinski, C.J., concurring in part and dissenting in part). 9
We take no position on the merits of any judge's argument;
nor do we need to do so. It is enough to say that such a
difference of opinion among reasonable jurists demonstrates
that taser use is not so inherently cruel that it is objectively
unreasonable on that basis aone.

v

In short, it isnot clear whether tasing a suspect who fled from
the scene of anonviolent misdemeanor constituted excessive
force, as of July 2008. Nor is there consensus that taser
use is categorically improper, unsafe, or cruel. We cannot,
therefore, say that “every reasonable official would have
understood that what [Hall was] doing” violated Cockrell's
Fourth—-Amendment rights. al-Kidd, 131 S.Ct. at 2083.

We hold that the district court erred by failing to grant

Officer Hall qualified immunity. 10 WeREVERSE IN PART
the decision below, and REMAND for further proceedings
consistent with this opinion.

COLE, Circuit Judge, concurring.
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of Federal Heights, 509 F.3d 1278, 1285 (10th Cir.2007)
(finding excessive force and aviolation of clearly established
law, reasoning that “[t]he absence of any warning” beforethe
officer deployed her taser ... “makes the circumstances of this
case especialy troubling”). Likewise, the City of Cincinnati's
use-of-force policy advises officers to “give the subject a
verbal warning that the TASER will be deployed unless
exigent circumstances exist that would make it imprudent to
doso.” R84 at9.

| am persuaded that Cockrell, as of July 3, 2008, did not have
a clearly established right not to be tased for fleeing from a
non-violent misdemeanor. | write separately because, given
the totality of the circumstances, | believe that Officer Hall's
use of force was excessive.

In several of the cases cited by the majority, in which courts
found that the use of a taser against a resisting arrestee
constituted excessive force, the courts placed great weight on
the officer's faillure to warn the suspect prior to deploying
the taser. See Mattos v. Agarano, 661 F.3d 433, 451 (9th
Cir.2011) (en banc) (finding excessive force and reasoning
that the officer's failure to warn the plaintiff before deploying
her taser “pushes this use of force far beyond the pale”
but that jurisprudence restricting taser usage was not clearly ) )
established in August 2006); Bryan v. MacPherson, 630 F.3d Fourth Amendment right to be free from excessive force.
805, 831, 833 (9th Cir.2010) (finding excessive force and
noting that the officer's failure to warn the plaintiff before
tasing her “militate[s] *499 against finding [the defendant's]
use of force reasonable,” but that relevant taser jurisprudence 2012 WL 573972 (C.A.6 (Ohio))
was not clearly established in July 2005); Casey v. City

Here, Hall does not allege that he warned Cockrell of
the impending use of his taser—or even that he ordered
him to stop—nor does he allege that exigent circumstances
prevented him from doing so. Thus, | would find that his
use of ataser under these circumstances violated Cockrell's

Parallel Citations

Footnotes
1 The Cincinnati police maintain a substation in the Fay Apartment Complex, and patrol the area day and night.
2 Jaywalking isaminor misdemeanor, which does not normally justify custodial arrest. Hall's counsel suggested at argument that, once

Cockrell fled, he was guilty of the more serious misdemeanor of Obstructing Official Business, OHIO REV.CODE § 2921.31, and
therefore could have been arrested.

3 Jack Cover, aNASA scientist, called the stun gun he created “ Thomas A. Swift's Electric Rifle,” or TASER. Orsak v. Metro. Airports
Comm. Airport Police Dept., 675 F.Supp.2d 944, 951 n. 2 (D.Minn.2009). This acronym paid homage to a book by the Stratemeyer
Syndicate, published under the pseudonym Victor Appleton, titled Tom Swift and HisElectric Rifle, or, Daring Adventuresin Elephant
Land (1911), where Tom Swift hunted wildlife on the African savannah with an electric rifle he invented. The first appearance of
Tom'sfuturistic weapon, however, wasin the slightly earlier book, Tom Swift in the Caves of I ce, or, The Wreck of the Airship (1911),
where he used the still-unperfected electric rifle to thwart a horde of rampaging musk-oxen. Id. at 162—64.

4 Although, at this point, the policy itself is not at issue, we note that the version of the Cincinnati Police Division Procedure Manual
Cockrell excerpted in his submission below was not the same policy in effect on July 3, 2008. Rather, the policy Cockrell provided
isaMarch 2010 revision, which replaces an August 2009 version. See R. 8-4.

5 The district court also held that Cockrell's municipal-liability claim, based on the city's policies, could proceed. Appellants do not
challenge this conclusion.

6 Becauseweresolvethiscaseonthe’ clearly established’ element of qualified immunity, we express no opinion on the constitutionality
of Hall's actions.
7 At oral argument, Hall's counsel urged us to infer that Hall ordered Cockrell to stop. There is, however, no evidence of such a

command in the record. At this stage, we are required to draw all inferences in Cockrell's favor. Heyne, 655 F.3d at 562—63. We

therefore assume that Hall said nothing to Cockrell before tasing him.

The district court's citation is to a memorandum from the Department of Justice's Civil Rights Division.

Notably, Chief Judge Kozinski and Judge Murphy cite different studies, reporting different rates of injury to suspectstased. Compare

Mattos, 661 F.3d at 454 (“a study by six university departments of emergency medicine found that 99.7 percent of those Tased by

police suffer no injuries or, at most, mild ones.”) with McKenney, 635 F.3d at 363 (“As many as thirteen percent of taser targets

areinjured by fals.”).

10 We note that Appellants did not challenge the district court's ruling on Cockrell's claim against the City of Cincinnati. That claim,
of course, may proceed.

©O
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Sixth Circuit Rule 28. (Find CTA6 Rule 28)
United States Court of Appeals,
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Edward F. HAYS, Plaintiff—-Appellant,
V.
Aaron BOLTON; Richard Grassing; Vermilion
Police Department; Robert Kish; City
of Vermilion, Defendants—Appellees.

No.11—3123. | July18,2012.

Synopsis

Background: Following acquittal of domestic violence
charges, arrestee brought action against city, police
department, and police officers, alleging warrantless entry
and arrest without probable cause in violation of the Fourth
Amendment, municipal liability, false arrest, malicious
prosecution, and various Ohio state law violations. The
United States District Court for the Northern District of Ohio,
2011 WL 53099, granted defendants' motion for summary
judgment and dismissed claims. Arrestee appeal ed.

Holdings: The Court of Appeas, Suhrheinrich, Circuit
Judge, held that:

[1] officers were entitled to qualified immunity on arrestee's
Fourth Amendment claims for warrantless entry, and

[2] officers were entitled to qualified immunity on arrestee's
Fourth Amendment claims for false arrest.

Affirmed.

Karen Nelson Moore, Circuit Judge, filed an opinion
concurring in the judgment.
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West Headnotes (2)

(4

(2]

Civil Rights
o= Sheriffs, police, and other peace officers

Police officers entry into residence with
daughter's apparent consent was reasonable, and
thus officers were entitled to qualified immunity
on arrestee's Fourth Amendment claims for
warrantless entry; 18 year old daughter who lived
in house called 911 with express request that a
police office be dispatched to scene to get her
things from inside house, and arrestee's purported
objection came too late to withdraw or otherwise
invalidate daughter's consent for officers to enter
home. U.S.C.A. Const.Amend. 4.

Arrest
= Information from Others

Arrest

= Appearance, acts, and statements of persons
arrested
Civil Rights

o= Sheriffs, police, and other peace officers
Police officers had probable cause to arrest
arrestee for domestic violence, and thus officers
were entitled to qualified immunity on arrestee's
Fourth  Amendment claims for fase arrest;
arrestee's daughter called 911 for officer
assistance after her father “threw [her] out of
the house,” without any shoes at nearly midnight
in the middle of the winter with sub-freezing
temperatures and snow on the ground, when the
officers arrived at the scene, daughter agreed that
her father had “ grab[bed],” “threw,” and “pulled”
her outside and that her shoes had come off as
he did so, shewas visibly upset, once the officers
were inside, arrestee refused to come down the
stairs or explain his conduct, and under Ohio
law, intent to cause family or household member
physical harm was sufficient to constitute
domestic violence. U.S.C.A. Const.Amend. 4;
Ohio R.C. § 2919.25(A).
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*972 On Appea from the United States District Court for
the Northern District of Ohio.

BEFORE: SUHRHEINRICH, MOORE and CLAY, Circuit
Judges.

Opinion
SUHRHEINRICH, Circuit Judge.

After a jury acquitted him of domestic violence against
his daughter, Defendant—Appellant Edward Hays brought
various claims against those responsible for his arrest:
the City of Vermillion, the Vermillion Police Department,
Vermillion Police Chief Robert Kish, and Vermillion Police
Officers Bolton and Grassnig. The district court found that
Officers Bolton and Grassnig were entitled to qualified
immunity and dismissed each of Hays' claims. Hays appeals.
For the reasons stated, we AFFIRM.

I. Background

This case arises from the arrest and subseguent prosecution
of Defendant-Appellant *973 Edward Hays (Hays) for
domestic violence against histhen-eighteen year old daughter
Heather.

Late on the night of December 7, 2008, Heather, angry
because Hays had grounded her for lying about her
whereabouts earlier that night, told her parents that she
was moving out of their home. Heather admitted at trial
that she had previously threastened to move out but had
nonetheless continued to live with her parents. Heather
packed her belongings while fighting loudly with her mother
and Haysyelled at her to be quiet. When Heather did not stop
screaming, Hays emerged from his bedroom and told her “if
you're going to leave, you need to leave, but this fighting has
to stop.

Hays put one hand on Heather's shoulder and walked with
her down the stairs and out the door, locking the door
behind her. Although Heather's slip-on shoes had fallen off
while being led down the stairs, Hays testified that he did
not know Heather was barefoot when he locked her out of
the house. The temperature that night was approximately
nineteen degrees with a wind chill of fourteen degrees and
there was snow on the ground.

Mext
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Heather's friend Brie had driven to the Hays residence and
was waiting outside when Hays locked her out. Although her
feet were one or two sizes smaller than Heather's, Brie gave
Heather her shoesto wear. Heather then realized that she had
forgotten some of her things inside the home. At 11:35 p.m.,
she called the Vermilion Police Department, telling them:

| was like, dad, | need my stuff. If |
don't have my stuff I'll call a police
officer over here so | can get my
clothes and he threw me out without
any shoes on. | was barefoot and my
friends came and | just need a police
officer to go get my stuff.

Dispatch radioed Vermilion Police Department Officers
Bolton and Grassnig to the scene for a “father daughter
domestic. The daughter is 18, she's locked out of the house
at thistime.

Heather waited in the car with Brie until the officers arrived.
When they did, she exited the car and told them that “1 had all
my stuff in ayellow bin and | had my shoes and everything
and like | was wearing slippers. So then like he like pulled
me downstairs and they fell off and like my bin is not there
anymore, nothing is there. She was upset and crying. Audio
from the officers patrol cars records Heather affirming to the
officers that she was forcibly removed from the home:

Officer [Bolton]: How did you end up outside, did he grab
you—

Officer [Grassnig]: He threw her out (inaudible).
Officer [Bolton]:—and you pulled you outside?
Heather: Yes.

Id. a 8. The officers knocked loudly on the door, rang the
doorbell, and tel ephoned Hays to have him come to the door.
While doing so, the officers discussed the fact that Heather
was aresident of the home she was trying to enter:

Officer [Bolton]: It's her house, so, she lives here.
Officer [Grassnig]: Yep.

Officer [Bolton]: (Inaudible) breaking and entering,
breaking into her own house.

Officer [Grassnig]: Nope.

Heather: | don't want to break anything.
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*974 Officer [Grassnig]: You live here.

Heather: | honestly don't want to cause trouble, | just want
my stuff.

Officer [Grassnig]: Well, that's what we're saying, you live
here, if you want to go in and get your stuff.

Heather: Can you stop banging?

Id. at 10-11. Officer Bolton then left to check the doors and
windows around the home. He reported back that “ everything
is locked.” Id. at 12. Officers Bolton and Grassnig were
standing at the front door with Heather when it was
discovered that the garage door had since been opened.

Heather proceeded into the house and the two officers
followed. While the officers searched the first floor
for residents, Heather went upstairs to gather additional
belongings from her bedroom. Hays then came out from his
upstairs bedroom and objected to the officers' presencein his
home. He asked whether they had broken in, to which Officer
Grassnig responded that they had not, and Heather stated that
the garage door was open. OfficersBolton and Grassnig asked
Hays to come down the stairs and speak with them. Hays
again questioned the officers authority to be in his home and
he did not immediately proceed down the steps toward them.
The officers then arrested Hays for domestic violence.

Hays proceeded to trial and was found not guilty. He
then brought suit in the federal District Court for the
Northern District of Ohio against the City of Vermillion,
the Vermillion Police Department, Vermillion Police
Department Chief Robert Kish, and Vermillion Police
Officers Bolton and Grassnig (collectively, Defendants)
alleging warrantless entry and arrest without probable cause
in violation of the Fourth Amendment, municipal liability,
false arrest, malicious prosecution, and various Ohio state
law violations. After extensive discovery, the district court
granted Defendants motion for summary judgment on Hays
claimsagainst Officers Bolton and Grassnig, finding that they
were entitled to qualified immunity. The district court also
granted Defendants motion for summary judgment on Hays
remaining claims, all of which were predicated upon Officers

Bolton and Grassnig's alleged wrongdoing. L Hays appeals.

Il. Analysis
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A. Standard of Review

Wereview the district court's grant of summary judgment de
novo. Knott v. Sullivan, 418 F.3d 561, 567 (6th Cir.2005).
In doing so, we view evidence in the record and make
all reasonable inferences in favor of the nonmoving party.
Combsv. Int'l Ins. Co., 354 F.3d 568, 576—77 (6th Cir.2004)
(citing Adickes v. SH. Kress & Co., 398 U.S. 144, 157, 90
S.Ct. 1598, 26 L.Ed.2d 142 (1970)). “ Rule 56(c) mandatesthe
entry of summary judgment, after adequate timefor discovery
and upon motion, against aparty who failsto make ashowing
sufficient to establish the existence of an element essential to
that party's case, and on which that party will bear the burden
of proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322,
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). The central issue
is “whether the evidence presents a sufficient disagreement
to require submission to a jury or whether it is so one-
sided *975 that one party must prevail as a matter of law.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52, 106
S.Ct. 2505, 91 L .Ed.2d 202 (1986).

B. Qualified Immunity

[1] Thesoleclaim presented on appeal iswhether thedistrict
court erred in granting Defendants motion for summary
judgment on Hays claims against Officers Bolton and
Grassnig, finding the officers entitled to the protection of

qualified immunity. 2 The Supreme Court has held that the
doctrine of “[quaified immunity balances two important
interests—the need to hold public officials accountable when
they exercise power irresponsibly and the need to shield
officialsfrom harassment, distraction, and liability when they
perform their duties reasonably.” Pearson v. Callahan, 555
U.S. 223, 231, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009). If
an officer's error is entitled to the protection of qualified
immunity, such protection “applies regardless of whether the
government official's error is a mistake of law, a mistake of
fact, or amistake based on mixed questions of law and fact.”
Id. (internal quotation marks and citations omitted).

Whether officers are entitled to qualified immunity for their
actions is a question of law we review de novo. Phillips
v. Roane Cnty., Tenn., 534 F.3d 531, 538 (6th Cir.2008).
Generally, the first step in identifying its applicability is
to determine whether “in the light most favorable to the
party asserting the injury, ... the facts alleged show the
[officers] conduct violated a constitutional right[.]” Parsons
v. City of Pontiac, 533 F.3d 492, 500 (6th Cir.2008) (quoting
Saucier v. Katz, 533 U.S. 194, 201, 121 S.Ct. 2151, 150
L.Ed.2d 272 (2001) receded from by Pearson v. Callahan,
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555 U.S. 223, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009)).
If a constitutional right has been violated, we must then
ask “whether the right was clearly established.” Id. (citing
Saucier, 533 U.S. at 201, 121 S.Ct. 2151). “The relevant,
dispositive inquiry in determining whether aright is clearly
established iswhether it would be clear to areasonabl e officer
that his conduct was unlawful in the situation he confronted.”
Saucier, 533 U.S. at 202, 121 S.Ct. 2151. If necessary, we
may clarify the analysis by also asking “whether the plaintiff
offered sufficient evidence to indicate that what the official
allegedly did was objectively unreasonable in light of the
clearly established constitutional rights.” Parsons, 533 F.3d
at 500 (citing In re Carter v. City of Detroit, 408 F.3d 305,
311 n. 2 (6th Cir.2005)). In Pearson, the Supreme Court
reconsidered the two-step process in Saucier and held that
“while the sequence set forth there is often appropriate, it
should no longer be regarded as mandatory.” Pearson, 555
U.S. at 236, 129 S.Ct. 808 (affirming, however, that the
Saucier sequence may be preferred because “it often may
be difficult to decide whether a right is clearly established
without deciding precisely what the existing constitutional
right happensto be.”) (quoting Lyonsv. Xenia, 417 F.3d 565,
581 (6th Cir.2005) (Sutton, J., concurring)). Post-Pearson,
we have held that although our Court “still [is] required to
addressthe *976 same questionsin conducting our qualified
immunity analysis, ... we are free to consider those questions
in whatever order is appropriate in light of the issues before
us.” Moldowan v. City of Warren, 573 F.3d 309, 333 (6th
Cir.2009).

Hays claimsthe district court erred in finding Officers Bolton
and Grassnig entitled to qualified immunity because they
violated his Fourth Amendment right against unreasonable
search and seizure when they conducted a non-consensual
search of his home and arrested him without probable
cause. As explained more fully below, we find that the
officers conduct was reasonable and affirm the district court's
dismissal of Hays Fourth Amendment claims.

1. OfficersBolton and Grassnig entered the
Haysresidence with Heather's apparent consent

Generally, the Fourth Amendment protects individuals from
warrantless searches of their homes and possessions. Illinois
v. Rodriguez, 497 U.S. 177, 181, 110 S.Ct. 2793, 111 L .Ed.2d
148 (1990). The Fourth Amendment's protection does not
apply. If consent is given by one who has actual or apparent
authority over the item or place to be searched. United Sates
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v. Caldwell, 518 F.3d 426, 429 (6th Cir.2008). “When one
person consents to a search of property owned by ancther,
the consent is valid if ‘the facts available to the officer at the
moment ... warrant a man of reasonable caution in the belief
that the consenting party had authority over the premises.’
" United Sates v. Jenkins, 92 F.3d 430, 436 (6th Cir.1996)
(quoting Rodriguez, 497 U.S. at 188, 110 S.Ct. 2793).

We find that there is ample evidence to support the district
court's conclusion that Heather had apparent authority to
consent to a warrantless entry into the Hays residence. At
approximately 11:35 p.m. on a below-freezing night in the
middle of the winter, Heather called 911 representing that
Hays had “thr[own] [her] out without any shoes on.” She
called with the express request that a police officer be
dispatched to the scene to “go get [her] stuff.” Id. When
Officers Bolton and Grassnig arrived, Heather maintained
that her father had “pulled [her] downstairs’ and that she
ended up outside because Hays had “grab[bed]” her, “threw,”
and “pulled” her out. Though given multiple opportunities to
do so, Heather never indicated that she had ostensibly “moved
out” of the Hays residence.

Heather stood by without objection while Officers Bolton and
Grassnig, who had been sent to the Hays residence pursuant
to Heather's request, attempted to gain entry into the home.
She did not correct the officers when they twice-mentioned
that shelived at theresidence. Although she asked the officers
to “stop banging” on the door, she did not tell them she no
longer wanted to get into the house. Id. at 11. Indeed, when
the garage door was discovered to be partialy open, Heather
led them inside. Asthe district court recognized, Heather had
no problem with the officers following her in (in fact, she
testified she believed they would do so) and only became
“upset” when “they started arresting [her] father.”

We have held that “magic words’ are not necessary for
effective consent; rather, the totality of the circumstances,
including a party's non-verbal conduct, should be considered
in determining whether consent exists. See United Sates
v. Carter, 378 F.3d 584, 588 (6th Cir.2004) (finding
consent “considering th[e] testimony *977 and al [of]
the circumstances’” where an ordinary citizen would have
recognized that assent had been given). Here, the totality
of the circumstances suggested that Heather was a forcibly
removed co-tenant with authority to consent to a warrantless
search of theresidence. Even assuming Heather wasno longer
a resident and lacked the actua authority to consent to a
search, we conclude that she displayed apparent authority
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sufficient to justify Officers Bolton and Grassnig's conduct

under the Fourth Amendment. 3

a. Hays objection to the officers
presence did not withdraw Heather's
consent under clearly established law

Hays argues that even assuming Heather had apparent
authority to give the officers consent to enter the Hays
residence, his objection to their presence withdrew Heather's
consent and invalidated his subsequent arrest. His argument
rests upon a seminal Supreme Court case—Georgia V.
Randolph, 547 U.S. 103, 126 S.Ct. 1515, 164 L.Ed.2d 208
(2006)—and an unpublished decision by this Court—United
Sates v. Tatman, 397 Fed.Appx. 152 (6th Cir.2010)—
interpreting it.

Neither Randolph nor Tatman espouses a principle that
would strip Officers Bolton and Grassnig from governmental
immunity in this case. In Randolph, the Supreme Court held
that a co-tenant who is physically present and objects to a
police officer's entry prevails over a co-tenant who grants
permission for a search. Randolph, 547 U.S. at 106, 126
S.Ct. 1515. The decision specifically cabins an objecting
co-tenant's power, however, giving him effect only when
he voiced his objection as part of the initial discussion
of consent to enter the premises. Randolph, 547 U.S. at
121, 126 S.Ct. 1515 (“[When] a potential defendant with
self-interest in objecting is in fact at the door and objects,
the co-tenant's permission does not suffice for a reasonable
search, whereas the potential objector, nearby but not invited
to take part in the threshold colloquy, loses out.”). Thus,
Randolph limits, clearly and succinctly, an objecting co-
tenant's ability to vitiate the previously given consent of his
co-tenant to situations where the objecting co-tenant voices
his complaint before the search or entry has taken place. Id.
The Supreme Court itself noted that so long as no foul play
was involved in “remov[ing] the potentially objecting tenant
from the *978 entrance for the sake of avoiding a possible
objection,” thereispractical valuetoitsbright-linedistinction
“recognizing the co-tenant's permission when there is no
fellow occupant on hand” before the search commences.
Id. The Court explained that common sense judtified its
formalism, noting that “it would needlessly limit the capacity
of the police to respond to ostensibly legitimate opportunities
inthefield if wewereto hold that reasonablenessrequired the
police to take affirmative steps to find a potentially objecting
co-tenant before acting on the permission they had already
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received.” 1d. at 122, 126 S.Ct. 1515. A simple application of
this principle shows that Officers Bolton and Grassnig were
legally entitled to search the Hays residence when Heather,
the only tenant with actual or apparent authority over the
premises to participate in the threshold colloquy regarding
entrance therein, granted them permission to do so.

Four years after Randolph and two years after the events
in this case, our Court decided. In that case, Tatman's
wife had apparent authority to allow officers to search her
husband's home within which she no longer lived. Tatman,
397 Fed.Appx. at 156. Tatman was standing upstairswhen the
officers crossed the threshold to hishome and heimmediately
objected to the sheriff's presence before any search was
conducted. Id. The sheriff nonetheless conducted a search of
Tatman's residence and arrested him for domestic violence.
Id. Considering the seemingly arbitrary nature of Randolph's
holding, we concluded that the Supreme Court “did not
intend [its] ‘at the door’ language to be talismanic.” Id. at
161. We thus held that, because Tatman was a physically
present co-tenant who objected to a search the officer had
not yet commenced, his objection invalidated any consent
Tatman's wife had given. Id. at 162—-63. “ That he voiced this
objection from the top, rather than the foot, of his staircase,”
we reasoned, “ does not change thisfact.” Id. at 162.

Relying on Tatman, Hays contends that his objection
to Officers Bolton and Grassnig's presence in his home
withdraws any consent Heather had to allow the police entry.
We rgject this argument and find Tatman unpersuasive for at
least two reasons. To begin, Tatman was not decided until
two years after the eventsin this case. See Tatman, supra. An
unpublished case not yet in existence cannot possibly supply
the “clearly established” constitutional right an officer must
violate to disqualify himself of governmental immunity. See
Parsons, 533 F.3d at 500 (citing Saucier, 533 U.S. at 201, 121
S.Ct. 2151) (holding that if an officer's conduct is found to
have violated aconstitutional right, we must ask “whether the
right was clearly established.”). Requiring police officers to
exercise clairvoyance, rather than areasonable understanding
of existing law, is a dangerous and unwise precedent we
decline to set.

Furthermore, even if Officers Bolton and Grassnig could
somehow be required to understand Randolph as Tatman
had not yet interpreted it, Tatman is factually distinguishable
from the instant case and its holding inapposite. Although
Tatman found that a co-tenant could effectively withdraw
consent to search from the top of a staircase because
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Randolph did not require him to be literally “at the door,”
Tatman, 397 Fed.Appx. at 161-63, Tatman objected before
the search began. 1d. at 156. Here, Hays objection came
after police had entered his home. Thus, the situation here
is one we did not address in Tatman, i.e.,, whether a co-
tenant can *979 withdraw his fellow tenant's valid consent
after a legitimate search has aready begun. In Randolph,
which was clearly established law when these events took
place, the Supreme Court answered the question with a
resounding “no.” Randolph, 547 U.S. at 121, 126 S.Ct.
1515. While Tatman clarified Randolph on other points,
nothing in that decision undermines this clearly established
principle. In sum, although Hays cites Randolph in support
of hisargument in this case, Randol ph's holding makes clear
that Hays purported objection came too late to withdraw
or otherwise invalidate his daughter's consent for Officers
Bolton and Grassnig to enter the home. For these reasons, we
affirm the district court's judgment that the officers' ongoing
acceptance of Heather's consent to enter the Hays residence
was reasonable, did not violate Hays clearly established
congtitutional rights, and is protected under the doctrine of
qualified immunity.

2. Officers Bolton and Grassnig had probable
causeto arrest Hays for domestic violence

[2] Finally, Haysarguesthat evenif police could reasonably
have searched his home, they lacked probable cause to arrest
him for domestic violence. We do not agree. “[A] warrantless
arrest by a law officer is reasonable under the Fourth
Amendment where there is probable cause to believe that a
criminal offense has been or is being committed.” Devenpeck
v. Alford, 543 U.S. 146, 152, 125 S.Ct. 588, 160 L.Ed.2d 537
(2004). Whether probable causeis present “ depends upon the
reasonable conclusion to be drawn from the facts known to
the arresting officer at the time of the arrest.” 1d. We have
held that once an officer has sufficient probable cause, he
has no duty to conduct afurther investigation. Klein v. Long,
275 F.3d 544, 551 (6th Cir.2001). Moreover, in the domestic
violence context, police officers need only have a belief in
the probability that an offense was committed, even if they
lack proof of every element of the crime. Thacker v. City of
Columbus, 328 F.3d 244, 256 (6th Cir.2003).

Under Ohio law, domestic violence is committed when a
person “knowingly cause[s] or attempt[s] to cause physical
harm to a family or household member.” Ohio Rev.Code
Ann. § 2919.25(A) (West 2010). Where a police officer
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has “reasonable grounds to believe the offense of domestic
violence ... has been committed and reasonable cause to
believe that a particular person is guilty of committing the
offense, it is the preferred course of action in [Ohio] that
the officer arrest and detain....” Ohio Rev.Code Ann. §
2935.03(B)(3)(b) (West 2011).

Applying the facts of this case to the domestic violence
standard under Ohio law, it was reasonable for Officers
Bolton and Grassnig to believe that Hays intended to cause
physical harm to his daughter. Heather called 911 for officer
assistance after her father “threw [her] out of the house”
without any shoes at nearly midnight in the middle of
the winter with sub-freezing temperatures and snow on the
ground. When the officers arrived at the scene, Heather
agreed that her father had “ grab[bed],” “threw,” and “ pulled”
her outside and that her shoes had come off as he did so. She
wasVisibly upset. Oncethe officerswereinside, Haysrefused
to come down the stairs or explain his conduct.

While Hays makes much of the fact that Heather neither
complained of nor exhibited any injuries, this is hardly
dispositive. Under Ohio law, the intent to cause a family
or household member physical harm *980 is sufficient to
constitute domestic violence. See Ohio Rev.Code Ann. §
2919.25(A) (West 2010). Whether or not such harm actually
came to pass, either when Hays forcibly threw Heather out
of the house or when he locked her outside barefoot, is
immaterial. Hays also argues that the officers must not have
believed that Hays was an aggressor because they allowed
Heather to gather her things from a room nearby while they
stayed downstairs. Without comment on the wisdom of this
decision, this too fails to demonstrate that Hays lacked the
intent to harm his daughter. Indeed, Officer Bolton testified
that he and Officer Grassnig “still had eyes on [Heather]”
when she went upstairs to get her things.

In sum, Heather's representations to the 911 dispatcher and
to Officers Bolton and Grassnig, the extremely cold weather,
the fact that Heather had been thrown outside with no
shoes, and Hays refusal to explain his conduct supports the
officers decision to arrest him for domestic violence. Under
these straightforward circumstances, the officers conduct
did not violate Hays' constitutional rights, much less clearly
established protections. Accordingly, we affirm the district
court's judgment that Officers Bolton and Grassnig had
probable cause to arrest Hays and that their conduct is
protected by the doctrine of qualified immunity.
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I11. Conclusion

For the reasons set forth herein, we AFFIRM the district
court's grant of Defendants motion for summary judgment.

KAREN NEL SON MOORE, Circuit Judge, concurring inthe
judgment.

| agree with the mgjority that Heather Hays had apparent
authority to consent to Officers Grassnig's and Bolton's entry
into the Hays household. | am unconvinced that the officers
did not thereafter violate Edward Hays's Fourth Amendment
rights by refusing to leave the house after he objected to their
presence, however. See Georgia v. Randolph, 547 U.S. 103,
122-23, 126 S.Ct. 1515, 164 L.Ed.2d 208 (2006). Because
Randolph is unclear as to when atenant must object in order
to override a co-tenant's consent, and because our subsequent
clarification of the issue in United States v. Tatman, 397
Fed.Appx. 152, 160-62 (6th Cir.2010), postdates the events
at the Hays household that led to this litigation, | can concur
in the mgjority's holding that Grassnig and Bolton are entitled
to qualified immunity on the grounds that the contours of the
right identified in Randolph were not clearly established at
the time. The majority's discussion of the scope of Randolph
isthus unnecessary. Because | also believethat it isincorrect,
I must briefly respond.

To the extent that the majority reads Randolph as holding
that Hays must have objected before the officers entered
his home in order to revoke Heather's previously given
consent, | disagree for the reasons explained in Tatman.
See 397 Fed. Appx. at 160-63; see also Gates v. Tex. Dep't
of Protective & Regulatory Servs., 537 F.3d 404, 426 (5th
Cir.2008) (following Randolph, “[i]t is only a small step to
conclude that a physically present co-occupant may revoke
or withdraw the consent given by another occupant” after
police have entered). Assuming that the majority's description
of Randolph as holding that a co-tenant's objection is
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ineffective “after a legitimate search has already begun”
means something other than “after the police have entered,”
| still question the soundness of this standard. It is unclear
at what point after the police *981 enter aresidence that a
search begins for the purposes of this view of Randolph.

Read in context, the better understanding of Randolph's “fine
ling” rule, 547 U.S. at 121, 126 S.Ct. 1515, is that a tenant
cannot revoke a co-tenant's previously given consent for the
police to enter or search a residence once the police have
aready discovered contraband or once probable cause for
an arrest has been established; similarly, an absent tenant
cannot later argue that a search within the residence to which
a co-tenant consented was unlawful if the government seeks
to use evidence discovered during that search. The Court
explained that the purpose of thisrulewasto align the holding
in Randolph with Illinois v. Rodriguez, 497 U.S. 177, 110
S.Ct. 2793, 111 L.Ed.2d 148 (1990), and United Sates v.
Matlock, 415 U.S. 164, 94 S.Ct. 988, 39 L.Ed.2d 242 (1974),
which held that evidence seized in a warrantless search of
the defendant's residence was admissible at trial when a
third party with actual or apparent common authority had
consented to the search, as well asto clarify that officers are
not required “to take affirmative steps to find a potentially
objecting co-tenant before acting on the permission they had
aready received.” Randolph, 547 U.S. at 121-22, 126 S.Ct.
1515. Neither purpose is undermined by requiring officersto
heed the objection of a co-tenant who arrives on the scene
oncethe police have already entered the house but prior to the
seizure of evidence.

With these observations, | concur in the judgment affirming
the district court's grant of summary judgment on qualified-
immunity grounds.

Parallel Citations

2012 WL 2913765 (C.A.6 (Ohio))

1 The district court granted Defendants' motion for summary judgment on Hays' state constitutional claims on the additional basis that
Hays had neither opposed Defendants' motion nor provided any evidence to support a state constitutional violation.

2 Hays' brief mentions no other claims and we thus consider them waived. See Ahlers v. Schebil, 188 F.3d 365, 374 (6th Cir.1999)
(claims not raised in the plaintiff's appellate brief are waived) (internal citations omitted). Even if we were to address them on their
merits, however, Hays remaining claims fail because they are predicated on the assumption, rejected infra, that Officers Bolton and

Grassnig's conduct was unlawful.

3 Following Defendants’ motion for summary judgment in this case, Heather submitted a sworn affidavit in which she claimed she did
not consent to Officers Bolton and Grassnig entering the Hays residence and she did not tell the officers that her father had dragged
her down the steps. The district court struck the affidavit because it materially contradicted Heather's deposition testimony, relying
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on Reid v. Sears, Roebuck and Co., 790 F.2d 453, 460 (6th Cir.1986) (holding that a party cannot create a genuine issue of material
fact by filing a post-motion for summary judgment affidavit that materially contradicts his or her prior testimony). Hays argues that
Reid's holding is inapplicable because it regarded the affidavit of a party himself and not a mere testifying witness. Whether Reid is
in fact so limiting is a matter we need not decide, for even if we were to consider Heather's statement, it does not create a genuine
issue of material fact to overcome summary judgment. While Heather claims she gave no consent to enter the Hays residence, for
example, she does not contest her statements to the 911 dispatcher or her non-verbal conduct that formed the basis for the district
court'sruling that she had provided apparent consent. Moreover, even if Heather never told the officers her father dragged her outside
—as she claims in the affidavit—the officers still had probable cause to arrest Hays based, inter alia, on the freezing temperatures
outside and Hesather's insistence that she had been thrown out of the house.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Background: Arrestee, a double amputee with below-the-
knee prosthetics, brought action against county, its sheriff's
department, and county police officers, alleging that officers
used excessiveforce and were grossly negligent in connection
with her arrest for drunk driving. After parties stipulated to
dismissal of all defendants except arresting officer, the United
States District Court for the Eastern District of Michigan,
Paul D. Borman, J., 2010 WL 4483389, granted that officer's
motion for summary judgment. Arrestee appealed.

Holdings. The Court of Appeals, Julia Smith Gibbons,
Circuit Judge, held that:

[1] arrestee failed to state excessive force claim based on
handcuffing;

[2] excessive force claim based on handcuffing was not tried
by consent;

[3] officer did not use excessive force when he pulled arrestee
across back seat of police vehicle;

[4] officer was not grossly negligent in placing arrestee
sideways in back seat of police vehicle; and
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[5] officer was not grossly negligent in leaving arrestee under
another officer's supervision at hospital.

Affirmed.

West Headnotes (5)

[1] Civil Rights
o= Arrest and detention

Allegations in arrestee's complaint that she was
handcuffed, hands behind her back, and then
ordered to get into police vehicle, that because
arrestee was double amputee she could not get
into police vehicle without assistance while her
hands were behind her back, and that arresting
officer violated § 1983 and Constitution by using
excessive force, failed to state 8§ 1983 excessive
force claim against officer based on handcuffing.
U.S.C.A. Const.Amend. 4; 42 U.S.C.A. §1983.

1 Cases that cite this headnote

[2] Federal Civil Procedure
o= Issuestried by consent of parties

Arrestee's 8§ 1983 excessive force claim against
county police officer based on handcuffing was
not tried by consent, as would alow arrestee
to amend her pleadings to raise excessive force
handcuffing claim; case was disposed of on
summary judgment, and officer did not consent to
trying handcuffing claim, but rather, he objected
to that claim both in his motion for summary
judgment and at oral argument on that motion.
U.S.C.A. Const.Amend. 4; 42 U.S.C.A. § 1983;
Fed.Rules Civ.Proc.Rules 15(b)(2), 56(c), 28
U.S.CA.

[3] Arrest
= Useof force

County police officer did not use excessiveforce,
in violation of Fourth Amendment, when he
pulled handcuffed arrestee, a double amputee
with below-the-knee prosthetics, across back seat
of police vehicle, allegedly causing arrestee's
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(4]

(9]

prosthetic leg to fall off and bruising on her
arms; arrestee was arrested for driving under the
influence of acohol, an unquestionably serious
crime which could, under some circumstances,
lead to volatile situation, and officer's pulling
arrestee into back seat was not objectively
unreasonable, since his previous encounter with
her after her domestic dispute with her husband
apprised him of her aggressive behavior, and he
had to use someforce to get woman of her weight
into vehicle. U.S.C.A. Const.Amend. 4.

Counties
&= Actsof officers or agents

County police officer was not grossly negligent
in placing handcuffed arrestee, a double amputee
with below-the-knee prosthetics, sideways in
back seat of police car in manner that allowed
her to fall and hit her head when officer turned
corner, and thus officer was entitled to immunity
under Michigan's Governmental Immunity Act
from arrestee’'s state law claims arising from
incident; officer placed arrestee sideways because
he believed she would have difficulty getting her
prosthetic legs underneath cage if her turned her
facing forward, arrestee did not tell officer she
was unstable in position in which he situated
her, and there was no indication that officer was
driving at excessive rate of speed or recklessly
when arresteefell over and hit her head. U.S.C.A.
Const.Amend. 4; M.C.L.A. 8 691.1407(2)(c).

Counties
&= Actsof officersor agents

Arresting county police officer was not grossly
negligent in leaving arrestee, a double amputee
with below-the-knee prosthetics, under another
officer's supervision at hospital when arresting
officer went to fill out hospital paperwork, during
which time arrestee fell off gurney, and thus
arresting officer was entitled to immunity under
Michigan's Governmental Immunity Act from
arrestee’s state law claims arising from incident;
arresting officer anticipated that he would need
backup at hospital, called for backup, and was
met at hospital by other officer, and even if
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other officer failed to stay in room with arrestee,
and she was therefore left unattended, it was
reasonable for arresting officer to ask other
officer to supervise arrestee while he could not.
U.S.C.A. Const.Amend. 4; M.C.L.A. § 691.1407.

*2 On Appea from the United States District Court for the
Eastern District of Michigan.

Before: GIBBONS, GRIFFIN and DONALD, Circuit Judges.
Opinion
JULIA SMITH GIBBONS, Circuit Judge.

Lori McColman, a double amputee with below-the-knee
prosthetics, sued St. Clair County, its Sheriff's Department,
and two St. Clair County police officers aleging that the
officers used excessive force and were grossly negligent in
connection with her arrest for drunk driving. McColman
brought claims for deprivation of her civil rights and use of
excessive forcein violation of 42 U.S.C. § 1983; assault and
battery; and gross negligence pursuant to Michigan Compiled
Laws § 691.1407. After the parties stipulated to the dismissal
of al defendants except St. Clair County Sheriff's Deputy
Greg Doan, Doan moved for summary judgment. The district
court granted Doan's motion, concluding that Doan did not
use excessive force when he pulled McColman into the back
seat of his police vehicle after her arrest and that, even if he
did, he was entitled to qualified immunity. The district court
further held that Doan was not grossly negligent in placing
McColman sidewaysin the back seat of the policevehicleand
that Doan was not grossly negligent when he left McColman
sitting on agurney in the hospital emergency room under the
supervision of another officer. McColman appeals. *3 For
the reasons that follow, we affirm the judgment of the district
court.

Lori McColman, a double, below-the-knee amputee who
ambulates with prosthetics, was arrested for drunk driving
on August 28, 2008. The week before her drunk driving
arrest, police officerswere called to the house of McColman's
husband, Donald McColman, Jr., to respond to a domestic
dispute. Doan and Sergeant Joseph Hernandez responded
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to the call and interviewed McColman and her husband.
From these interviews, they learned that McColman had set
the couple's marriage certificate on fire and had pushed her
husband, and that he knocked her down, causing her to fall,
hit her head, and black out. McColman's husband alleges that
she only pretended to black out, at which point he called 9—
1-1. The officers separated the couple for the night, sending
McColman to her own home.

In the early morning hours of August 28, 2008, Doan
observed M cColman's car weaving between lanes, pulled her
over, and gave her several field sobriety tests. McColman
performed poorly on at least one of these tests. Doan
then administered a breathalyzer test which reveaed that
McColman's blood alcohol level was .18, which was over the
legal limit. Hetold McColman that she was being arrested for
drunk driving and directed her to place her hands behind her
back. Doan then handcuffed McColman. McColman testified
that Doan placed the handcuffs on her “[w]ay too tight[ly,]”
causing her to scream out in pain, “I'm hurting. You're
hurting me, you're hurting me.” She further testified that the
handcuffswere so tight that they were cutting into the skin on
her wrists, but Doan did not adjust the handcuffs in response
to her complaint. Doan testified that he checked the tightness
of the handcuffs by inserting afinger along McColman'swrist
bone, determined that they were not too tight, and left them
asthey were.

Doan then sat McColman on the back seat of the police car,
and asked her to scoot into the vehicle. McColman told Doan
she couldn't “scoot” into the back seat because she needed
her hands to propel her. Doan then walked around to the
other side of the car, opened the door, grabbed M cColman by
her upper arms, and pulled her across the seat and into the
car. McColman testified that she was “yanked ... across the
seat” inamanner that “ caused excruciating pain.” When Doan
pulled McColman into the back seat, one of her prosthetic legs
fell off, but Doan reattached it to her residual limb. At thetime
of her arrest, McColman weighed approximately 170 pounds.

Doan testified that he left McColman sitting sideways on the
back seat because he thought that she would have difficulty
getting her prosthetic legs around and underneath the cage
of the vehicle. Doan began to drive McColman to the jail,
but as aresult of her sitting sideways on the back seat, when
Doan made aright turn, McColman fell over and hit her head
on the car seat or door. McColman testified that she blacked
out from the extreme pain she was feeling in her wrists—
from the handcuffs—and from hitting her head. Doan heard a
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thud in the back seat, stopped the police car, and checked on
McColman. McColman was breathing and moving, but not
talking. Because McColman was unresponsive, Doan took
her to the hospital.

Doan radioed for backup to meet him at the hospital, and
Deputy Martin Stoyan was dispatched to assist Doan. Doan
testified that he radioed for backup to avoid having to leave
McColman unattended while he was doing paperwork at the
hospital. *4 When they reached the hospital, Doan and
Stoyan helped McColman onto a gurney and an orderly took
her into an examination room. McColman testified that she
was then left unattended in the examination room with the
police officers standing outside the door of the room.

At some point, McColman fell off the gurney and hit her right
elbow onthefloor. Shetestified that one of her prosthetic legs
was slipping off, and, as she was trying to hold it on with her
other leg, shefell off the gurney after shelost her balance due
to her hands being handcuffed behind her back.

McColman testified that after her fall, she experienced
excruciating pain in her wrists and hands, which were going
numb, and in her right elbow. Despite her complaints of
pain, McColman was medically cleared to go to jail, and
Doan transported her there. McColman's handcuffswere only
removed when she reached the jail.

McColman saw two doctors in the aftermath of the arrest,
one of whom testified that her pre-existing carpal tunnel
syndrome was exacerbated as a result of the way she was
handcuffed.

Doan moved for summary judgment, and the district court

held a hearing on the motion on September 29, 2010. L At
the hearing, Doan argued that McColman had never pled
a claim that Doan used excessive force in handcuffing her.
Although her complaint contained allegations of excessive
force, it did not allege that Doan subjected her to excessive
force by handcuffing her too tightly. The court agreed that
there was no excessive force handcuffing claim pled in the
complaint and that such a claim was therefore not before the
court. McColman argued that Doan was on notice, through
discovery, that McColman was pursuing an excessive force
claim related to her handcuffing and orally moved to amend
the complaint to alege this claim. The district court declined
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to grant the motion oraly, directing McColman's counsel
to file a motion if he wished to amend the complaint.
McColman's counsel indicated that he would move for leave
to amend. However, more than one month later, when the
district court granted Doan's motion for summary judgment,
McColman's counsel still had not moved for leave to amend
the complaint.

Initsopinion granting Doan's maotion for summary judgment,
the district court held that McColman's excessive force
handcuffing claim was not before the court; that Doan did
not use excessive force when he pulled McColman across
the back seat of the police car, and that even if he did, he
was entitled to qualified immunity; that Doan was not grossly
negligent when he situated McColman sideways in the back
seat or when he left McColman under Stoyan's supervision
at the hospital; and that Doan was entitled to governmental
immunity on the state law assault and battery claims.
Accordingly, the district court entered summary judgment in
Doan'sfavor. McColman appealed but abandoned her assault
and battery claims on appeal.

We review a district court's grant of summary judgment
de novo. Alspaugh v. *5 McConnel, 643 F.3d 162,
168 (6th Cir.2011). “Summary judgment is appropriate if
the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, ‘ show
that there is no genuine issue as to any material fact and
that the movant is entitled to a judgment as a matter of
law.” " Binay v. Bettendorf, 601 F.3d 640, 646 (6th Cir.2010)
(quoting Fed.R.Civ.P. 56(c)). The moving party bears the
burden of proving that no genuineissue of material fact exists,
but it can discharge that burden by showing “that there is
an absence of evidence to support the nonmoving party's
case.” Bennett v. City of Eastpointe, 410 F.3d 810, 817 (6th
Cir.2005) (interna quotation marks omitted). In reviewing
a summary judgment motion, we view the evidence and the
inferences therefrom “in the light most favorable to the non-
moving party.” Id. (citing Matsushita Elec. Indus., Co. v.
Zenith Radio Corp., 475 U.S. 574, 587, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986)).
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McColman argues that the complaint properly pled an
excessiveforce claim based on handcuffing. We do not agree.

“[Tlhe pleading standard Rule 8 announces does not
require detailed factual allegations, but it demands more
than an unadorned, the-defendant-unlawfully-harmed-me
accusation.” Ashcroft v. Igbal, 556 U.S. 662, 129 S.Ct. 1937,
1949, 173 L.Ed.2d 868 (2009) (internal quotation marks
omitted). “A pleading that offers labels and conclusions or
a formulaic recitation of the elements of a cause of action
will not do.” Id. (internal quotation marksomitted). “ Nor does
a complaint suffice if it tenders naked assertions devoid of
further factual enhancement.” Id. (internal quotation marks
and alteration omitted). “[W]here the well-pleaded facts do
not permit the court to infer more than the mere possibility of
misconduct, the complaint has alleged—nbut it has not shown
—that the pleader is entitled to relief.” Id. at 1950 (internal
guotation marks and alteration omitted).

[1] McColman cites paragraphs 10-11 and 22—23 of her
complaint as those that contain sufficient factual and lega
alegations to plead her excessive force handcuffing claim.
Paragraph 10 states, in full, “That the officers determined
that an arrest should be made for operating while intoxicated.
The Plaintiff was handcuffed, hands behind her back, and
then ordered to get into the police vehicle” (R. 1, at § 10.)
Paragraph 11 merely aleges that because McColman is a
double amputee she could not get into the police car “without
assistance while her hands were handcuffed behind her
back.” (1d., at 1 11.) These paragraphs describe the fact that
McColman was handcuffed, but nothing in these paragraphs
can be construed as an allegation that Doan used excessive
force in placing handcuffs too tightly on McColman's wrists.

Paragraphs 22 and 23 of the complaint alege that Doan
violated 42 U.S.C. § 1983 and the Constitution by using
excessive force and that a reasonable officer in his
position would have known he was violating McColman's
constitutiona rights. (I1d., at 1 22—23.) These paragraphs do
not even mention handcuffing but merely recite the legal
elements of an excessive force claim.

The well-pleaded facts of McColman's complaint do not
permit an inference that Doan violated 42 U.S.C. § 1983
by using excessive force in handcuffing McColman too
tightly. Accordingly, the district court correctly concluded
that McColman failed to plead an excessive force handcuffing
claim.
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*6 [2] Further, the handcuffing clam was not tried
by consent, as McColman argues. Federal Rule of Civil
Procedure 15(b)(2) provides:

When an issue not raised by the
pleadings is tried by the parties
express or implied consent, it must be
treated in al respectsasif raised inthe
pleadings. A party may move—at any
time, even after judgment—to amend
the pleadings to conform them to the
evidence and to raise an unpleaded
issue. But failure to amend does not
affect the result of the trial of that
issue.

By its plain terms, Rule 15(b)(2) only applies to claims that
aretried, and this casewas disposed of on summary judgment.
Further, Doan did not consent to trying the handcuffing claim
—he objected to the claim in both his motion for summary
judgment and at oral argument on that motion. Cf. Sler v.
Webber, 443 Fed.Appx. 50, 58 (6th Cir.2011) (holding that an
issue cannot be tried by the parties’ consent pursuant to Rule
15(b)(2) where one of the parties opposestrial by moving for
summary judgment).

The fact that Doan would not have been prejudiced
or surprised by an amendment is irrelevant, given that
McColman never moved for leave to amend her complaint.
The district court properly declined to consider a claim that
was not pled.

B.

M cColman next arguesthat the way in which Doan pulled her
acrossthe back seat of the police vehicle constituted excessive
force in violation of 42 U.S.C. § 1983. We conclude that
Doan's use of force was reasonable.

The Fourth  Amendment prohibits officers from using
excessive force in the course of making an arrest. Graham
v. Connor, 490 U.S. 386, 394-95, 109 S.Ct. 1865, 104
L.Ed.2d 443 (1989). “To determine whether a constitutional
violation based on excessive force has occurred, this Court
appliesthe objective-reasonabl eness standard, which depends
on the facts and circumstances of each case viewed from the
perspective of areasonable officer on the scene and not with
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20/20 hindsight.” Binay, 601 F.3d at 647 (internal quotations
marks omitted).

Factors relevant to the reasonableness inquiry include “the
severity of the crime at issue, whether the suspect poses an
immediate threat to the safety of the officers or others, and
whether he is actively resisting arrest or attempting to evade
arrest by flight.” Graham, 490 U.S. at 396, 109 S.Ct. 1865.

Aswe have explained:

Not every push or shove, even if it
may later seem unnecessary in the
peace of a judge's chamber, violates
the Fourth Amendment. The calculus
of reasonableness must embody
allowance for the fact that police
officers are often forced to make split-
second judgments—in circumstances
that are tense, uncertain, and rapidly
evolving—about the amount of force
that is necessary in a particular
situation.

Dunigan v. Noble, 390 F.3d 486, 493 (6th Cir.2004)
(emphasis omitted) (quoting Graham, 490 U.S. at 396-97,
109 S.Ct. 1865).

[3] In granting Doan's motion for summary judgment, the
district court noted that McColman was arrested for driving
while under the influence of alcohol, “an unquestionably
serious crime which can, under certain circumstances, lead to
avolatilesituation.” The court acknowledged that McColman
did not actively resist arrest and that the manner in which
Doan pulled her into the car caused her prosthetic leg to
fall off and caused bruising on her arms. However, the
district court concluded that Doan's pulling McColman *7
into the back seat was not objectively unreasonable because
his previous encounter with her after her domestic dispute
apprised him of her aggressive behavior, and he had to use
some force to get a woman of her weight into the police
vehicle. Doan did not use“ gratuitousviolence” or “gratuitous
force” to get McColmaninto thecar. The court also concluded
that even if Doan's use of force was objectively unreasonable,
he was entitled to qualified immunity.

The district court's analysis is sound. Doan knew that
McColman had previously set a fire in her husband's home,
suggesting she was inclined toward dangerous behavior
when she was upset. He aso knew that she had been
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driving while intoxicated. The severity of the crime justified
keeping McColman in handcuffs after she was arrested,
especialy given Doan's knowledge that McColman could
present a threat to the safety of others. See Graham, 490
U.S. at 396, 109 S.Ct. 1865. Thus, Doan's decision not to
remove McColman's handcuffs was objectively reasonable.
McColman told Doan she could not scoot into the back
seat of the police car without the use of her hands. Thus,
Doan, having made a reasonable decision not to remove
McColman's handcuffs, had to apply some force to get her
into the back seat so that he could close the door and transport
her to jail. See Graham, 490 U.S. at 396, 109 S.Ct. 1865
(holding that a government officer has the right to use some
degree of physical coercion to effect an arrest). Grabbing her
by her upper arms and pulling McColman across the seat was
not agratuitous use of force, evenif it did resultin someminor
bruising to McColman's arms. See Miller v. Sanilac Cnty.,
606 F.3d 240, 252 (6th Cir.2010) (“In determining whether
there has been a violation of the Fourth Amendment, we
consider not the ‘extent of theinjury inflicted’ but whether an
officer subjectsadetaineeto ‘gratuitousviolence.” ” (quoting
Morrison v. Bd. of Trs. of Green Twp., 583 F.3d 394, 407
(6th Cir.2009))). Doan applied force sufficient, but not greater
than necessary, to get McColman into the vehicle without
removing her handcuffs. Accordingly, Doan did not use
excessive force in pulling McColman across the back seat of
the vehicle.

C.

M cColman next argues that the district court erred in holding
that Doan was not grossly negligent in placing McColman in
the back seat of the police vehicle in a manner that allowed
her to fall and hit her head when he turned a corner. She also
argues that the district court erred in concluding that Doan
was not grossly negligent in leaving her unattended on the
gurney at the hospital, from which she fell while she was
trying to keep one prosthetic leg on with the other.

Under Michigan's Governmental Immunity Act, Mich.
Comp. Laws § 691.1407, “a governmental employee is not
liable in tort for personal injuries so long as the employee's
‘conduct does not amount to gross negligence that is the
proximate cause of the injury or damage.” ” Oliver v. Smith,
269 Mich.App. 560, 715 N.W.2d 314, 317 (2006) (quoting
Mich. Comp. Laws § 691.1407(2)(c)). Under Michigan law,
apolice officer may be held liable in tort only if “the officer
has utilized wanton or malicious conduct or demonstrated a
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reckless indifference to the common dictates of humanity.”
Bennett v. Krakowski, 671 F.3d 553, 560 (6th Cir.2011)
(internal quotation marks omitted). Further, tort liability will
not lie unless the officer's conduct “is the proximate cause of
the injury or damage.” Livermore ex rel. Rohm v. Lubelan,
476 F.3d 397, 408 (6th Cir.2007) (internal quotation marks
omitted). *8 “[T]he Michigan Supreme Court [has] defined
‘the proximate cause’ under § 691.1407(2)(c) to mean ‘the
one most immediate, efficient, and direct cause preceding an
injury.” " Id. (quoting Robinson v. City of Detroit, 462 Mich.
439, 613 N.W.2d 307, 317 (2000)).

[4] Viewing the facts in the light most favorable to
McColman, Doan was not grossly negligent in placing
McColman sideways in the back seat of the police car. Doan
placed McColman sideways because he believed she would
have difficulty getting her prosthetic legs underneath the cage
if he turned her facing forward. McColman did not tell Doan
she was unstable in the position in which he situated her.
There is no evidence in the record that Doan was driving at
an excessive rate of speed or recklessly when McColman fell
over and hit her head.

Doan's response when McColman hit her head undermines
any claim that Doan's conduct was“wanton or malicious... or
demonstrated a reckless indifference to the common dictates
of humanity.” Bennett, 671 F.3d at 561 (internal quotation
marks omitted). When Doan heard a thud in the back
seat, he stopped the police car and checked on McColman.
M cColman was breathing and moving but not talking. Doan
immediately took McColman to the hospital because she had
fallen over and was unresponsive. At most, Doan's failure to
anticipate that McColman would fall over and hit her head
because she was positioned sideways was garden-variety
negligence, not gross negligence. Accordingly, the district
court correctly concluded that Doan was not grossly negligent
in placing McColman sideways in the back seat of the
police car and that he was therefore entitled to governmental
immunity.

[5] Similarly, Doan was not grossly negligent in leaving
McColman under Stoyan's supervision when he went to fill
out hospital paperwork and paperwork necessary to obtain
awarrant for a blood draw. Doan anticipated that he would
need backup at the hospital, called for backup, and was met at
the hospital by Stoyan. McColman testified that she was left
unattended in the examination room with the police officers
standing outside the door of the examination room. At some
point, McColman fell off the gurney and hit her right elbow
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on the floor. McColman testified that one of her prosthetic
legs was dipping off, she was trying to hold it on with her
other leg, and shefell off the gurney after she lost her balance
due to her hands being handcuffed behind her back.

Crediting McColman's version of events, as we must at
the summary judgment stage, Doan is still entitled to
governmental immunity because Doan exercised due care in
asking Stoyan to supervise McColman while he filled out
paperwork. Even if Stoyan failed to stay in the room with
McColman, and she was therefore left unattended, it was
reasonable for Doan to ask another officer to supervise an
arrestee while he could not. Thereisno evidencein the record
that Doan knew or should have known that Stoyan would
not watch McColman at al times. On these facts, Doan did
not engage in conduct that was “wanton or malicious ... or
demonstrated a reckless indifference to the common dictates
of humanity.” See Bennett, 671 F.3d at 561 (internal quotation
marks omitted).

Moreover, Doan's actions were not the proximate cause of
McColman's fall and consequent injury. See Mich. Comp.

Footnotes
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Laws § 691.1407(2)(c). According to McColman's own
testimony, she only fell because she was trying to keep one
prosthetic leg on with the other, and lost her balance *9

because her hands were handcuffed behind her back. The
most direct cause of McColman's injury was her decision to
useone of her prostheticlegstotry to keep onthe other, which
was falling off. Because McColman's actions, not Doan's,
were the most direct cause of her fall and injury, Doan was
entitled to governmental immunity. See Livermore, 476 F.3d
at 408.

V.
For the foregoing reasons, we affirm the district court's
judgment.
Parallel Citations

2012 WL 1237845 (C.A.6 (Mich.))

1 Prior to the hearing, the parties stipulated to the dismissal with prejudice of all defendants except Doan, and to the dismissal of Count
1V of the Complaint, which alleged that St. Clair County and the St. Clair County Sheriff's Department violated McColman's civil
rightsin violation of 42 U.S.C. § 1983 by failing to properly supervise, monitor, and train their police officers and by establishing
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apattern and practice of violating their citizens constitutional rights.
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Opinion

MEMORANDUM
CURTISL. COLLIER, District Judge.

*1 Defendant Justin Holifield (“Defendant”) has filed a
motion to suppress all evidence seized as the result of a
traffic stop on November 24, 2011 (Court File No. 16).
Defendant's motion was referred to United States Magistrate
Judge William B. Mitchell Carter, who held a hearing and
subsequently filed a report & recommendation (“R & R")
recommending Defendant's motion be denied (Court File No.
24). Defendant timely objected (Court File No. 25) and the
Government filed a response (Court File No. 27). For the
following reasons, the Court will ACCEPT and ADOPT
the R & R (Court File No. 24). Accordingly, the Court will
DENY Defendant's motion to suppress (Court File No. 16).

|.RELEVANT FACTUAL AND PROCEDURAL
BACKGROUND

The Court incorporates those portions of the magistrate
judge's recitation of the facts to which objections have not
been made, and only recounts the facts underlying the issues
addressed in this memorandum. The Court will identify
Defendant's objections to the factual findings.

On November 24, 2011, at approximately 1:00 am.,
Chattanooga Police Department Officer Derek Roncin wason
routine patrol in a marked vehicle. He was in an area known
to have ahigh number of break-ins during the holiday season.
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Roncin observed a vehicle approaching from the opposite
direction, but because of the vehicle's bright headlights, he
could not see the individuals inside. Roncin turned into
a driveway on the left. As the car passed approximately
ten to fifteen feet from the rear of Roncin's patrol car, he
looked over his shoulder and observed the vehicle's rear
license plate was expired. At the evidentiary hearing, Roncin
testified he always looks at vehicle tags while on duty.
Defendant contends Roncin would not have been able to
clearly see the vehicle tag and, therefore, would not have
been ableto determine whether it was expired. At the hearing,
Roncin testified that parts of the neighborhood were lit with
streetlights.

Roncin subsequently followed the car as it turned into
a nearby driveway. The magistrate judge found Roncin
parked his patrol car on Eldridge Road. Defendant, however,
contends Roncin parked directly behind Defendant's vehicle,
blocking him in the driveway.

Defendant then stepped out of the car. Roncin advised
Defendant to return to the vehicle and to provide his license
and registration information. Defendant, backing away,
pointed at the house in whose driveway he was parked and
stated the items wereinside. Roncin observed Defendant was
also looking at the house next door. Defendant continued to
back away and Roncin ordered Defendant to stop. Defendant
then fled and Roncin pursued yelling “ Stop, police!” Roncin
deployed his taser, which proved ineffective. Roncin finally
restrained Defendant after chasing him between two houses.
He pinned Defendant to the ground until back-up arrived.
During this time, Defendant made statements such as “God
help me, God help me. I'm done this time, I'm screwed.”
While restraining Defendant, Roncin also felt a hard metal
object in Defendant's right hand underneath Defendant's

body.

*2 When Defendant was later handcuffed and patted down,

a second officer discovered Defendant had a loaded .9 mm
handgun on his person. Roncin found aloaded .32 chambered
pistol on the ground near the spot where he had struggled
with Defendant. After Defendant was read his Miranda
rights, Defendant explained one of the guns was for personal
protection and the other belonged to his mother. He also
voluntarily gave an officer at the scene a bottle containing
marijuana and prescription pills.

After checking the vehicle's registration, Roncin learned
the vehicle did not belong to Defendant. He aso learned
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Defendant's driver's license had been revoked and Defendant
did not have apermit to carry aconcealed weapon. Finally, he
discovered Defendant had no connection to the areawhere he
had been detained. Defendant was arrested for driving with
a revoked license, resisting arrest, unlawful possession of a
firearm, and possession of marijuana.

On February 29, 2012, Defendant was indicted by a federal
grand jury and charged with being a felon in possession of
afirearm, in violation of 18 U.S.C. § 922(g)(1). Defendant's
motion to suppress is pending.

II. STANDARD OF REVIEW

The Court must conduct a de novo review of those portions
of the R & R to which objection is made. 28 U.S.C. §
636(b)(1)(C). However, de novo review does not require
the district court rehear witnesses whose testimony has
been evaluated by the magistrate judge. See United Sates
v. Raddatz, 447 U.S. 667, 675-76, 100 S.Ct. 2406, 65
L.Ed.2d 424 (1980). The magistrate judge, as the factfinder,
had the opportunity to observe and hear the witnesses and
assess their demeanor, putting him in the best position to
determine credibility. Moss v. Hofbauer, 286 F.3d 851, 868
(6th Cir.2002); United States v. Hill, 195 F.3d 258, 264 (6th
Cir.1999). The magistrate judge's assessment of witnesses
testimony is therefore entitled to deference. United Sates v.
Irorere, 69 F. App'x 231, 236 (6th Cir.2003).

[11. DISCUSSION

Defendant objects to two of the magistrate judge's factual
findings and argues, more broadly, that the magistrate judge
erred in concluding Defendant's seizure did not violate the
Fourth Amendment. The Court will addresseachissueinturn.

A. Factual Findings

Defendant first objects to the magistrate judge's finding
that Roncin could clearly see Defendant's vehicle tag and
could determine it was expired. The magistrate judge made
this finding, however, based upon the testimony offered by
Roncin at the evidentiary hearing. Roncin testified it was his
regular practice to check vehicle tags for proper registration
while on patrol at night (Court File No. 26 (“Hr'g Tr.”), a
28). He explained that, after pulling into a nearby driveway,
he observed Defendant's license plate by looking over his
shoulder at Defendant's vehicle, which was approximately ten
to fifteen feet away (id. at 27). He saw Defendant's license
plate and observed Defendant's registration was expired (id.
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at 9-10, 25, 32). When questioned about visibility due to the
late hour, Roncin explained parts of the neighborhood werelit
with streetlights. Defendant offered no testimony or evidence
at the hearing to refute Roncin's testimony nor has he offered
any evidenceto discredit Roncin'stestimony. Thus, the Court
will deny Defendant's first objection.

*3 Next, Defendant contends the magistrate judge erred
when he failed to find Roncin blocked Defendant's vehicle
in the driveway, preventing him from leaving. At the
hearing, however, Roncin explicitly stated, “I did not
follow [Defendant's vehicle] into the driveway. | stayed
on Delashmitt or, I'm sorry, Eldridge” (id. at 28). Based
on this and other testimony, the magistrate judge found
Roncin was parked on Eldridge Road. In the absence of any
other evidence to the contrary, the Court will again deny
Defendant's objection.

Accordingly, the Court will accept and adopt all of the
magistrate judge's factual findings.

B. Legal Conclusions

Because Defendant's objections to the factual findings in
the R & R lack merit, it aso follows that Defendant's
objections to the magistrate judge's legal conclusions must
aso fail. Defendant argues he was racialy profiled and,
because Roncin could not see Defendant's tag, Roncin lacked
sufficient grounds to conduct a traffic stop. Defendant also
contends Roncin's conduct amounted to a warrantless Terry
stop.

A law enforcement officer “legally may stop a car when he
has probable cause to believe that a civil traffic violation
has occurred.” United Sates v. Blair, 524 F.3d 740, 748
(6th Cir.2008) (citing United States v. Sanford, 476 F.3d

391, 394 (6th Cir.2007)). 1 Here, based on the magistrate
judge'sfactual findings, which this Court has adopted, Roncin
had probable cause to stop Defendant because he observed
Defendant's tag was expired, in violation of Tenn.Code Ann.
§ 55-4-101(f). Section 55-4-101(f), inter alia, requires that
aparty must maintain valid vehicleregistration. Moreover, as
noted by the magistrate judge, once Defendant fled during the
traffic stop, he committed a second crime, and one for which

he could be arrested. See Tenn.Code Ann. § 39-16-602. 2
Thus, after Defendant was arrested, any subsequent search
would have been lawful incident to the arrest. United States
v. McCraney, 674 F.3d 614, 618-19 (6th Cir.2012).
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Defendant also contends he was unlawfully stopped on the
basis of race. There is no evidence in the record, however,
that Defendant was racially profiled. Moreover, because
Roncin had probable cause to stop Defendant for the traffic
violation, Roncin's actua intentions were irrelevant. See
Whren v. United Sates, 517 U.S. 806, 813, 116 S.Ct.
1769, 135 L.Ed.2d 89 (1996) (noting “[s]ubjective intentions
play no role in ordinary, probable-cause Fourth Amendment
analysis’). Thus, even if Roncin had some other intent, the
Court's determination that Roncin did not violate Defendant's
Fourth Amendment rights remains unaltered.

Finally, the magistrate judge was correct to alternatively
conclude Roncin was justified to effect a Terry stop once

Defendant fled.3 An officer may effect a Terry stop when
he “has reasonable, articulable suspicion that [a] person has
been, is, or is about to be engaged in crimina activity.”
United States v. Atchley, 474 F.3d 840, 847 (6th Cir.2007)
(quoting United States v. Hendley, 469 U.S. 221, 227, 105
S.Ct. 675, 83 L.Ed.2d 604 (1985)). In theinstant case, Roncin
had several facts upon which he could form reasonable
suspicion. It was a late hour and the area was known to
have ahigh number of break-ins. Moreover, Defendant stated
his documents were in one house, yet he was looking in a
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different direction ashewasbacking away. Most importantly,
Defendant fled. Considering the totality of the evidence,
Roncin had reasonable suspicion to determine a crime had
been or was about to be committed. See Illinois v. Wardlow,
528 U.S. 119, 124, 120 S.Ct. 673, 145 L.Ed.2d 570, (2000)
(noting unprovoked flight is a significant factor to consider
in determining reasonable suspicion); Blair, 524 F.3d at 750
(noting that being in ahigh crime areaand it being alate hour
can support reasonable suspicion when considered alongside
other factors).

*4 Because Defendant's Fourth Amendment rights were not
violated, evidence obtained as aresult of the traffic stop and
subsequent detention should not be suppressed.

IV.CONCLUSION

For the foregoing reasons, the Court will ACCEPT and
ADOPT the magistrate judge's R & R (Court File No. 24).
The Court will DENY Defendant's motion to suppress (Court
File No. 16).

An Order shall enter.
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1 In fact, although the case law in this circuit is split, under some circumstances, the Court can even apply the more-deferential
reasonabl e suspicion standard. United Satesv. Taylor, 471 F. App'x 499, 510-11 (6th Cir.2012). See United States v. Smpson, 520
F.3d 531, 541 (6th Cir.2008) (concluding that with respect to an “ongoing offense,” civil or criminal, the proper standard for an
investigatory traffic stop under the Fourth Amendment is reasonable suspicion).
2 Section 39-16-602(a) provides:
(a) Itisan offensefor aperson to intentionally prevent or obstruct anyone known to the person to be alaw enforcement officer ...
from effecting a stop, halt, arrest or search of any person, including the defendant, by using force against the law enforcement
officer or another.
3 Defendant's argument that the Terry stop began when the officer blocked Defendant's vehicle in the driveway is to no avail because
the Court rejected Defendant's objection to the factual finding on this matter. Moreover, Defendant's reliance on United States v. See,
574 F.3d 309, 313 (6th Cir.2009) is misplaced because, in addition to the incident occurring at 1:00 a.m. and the neighborhood being
ahigh-crime area during the holidays, Roncin had additional facts supporting his reasonable suspicion determination.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

MEMORANDUM
ALETA A. TRAUGER, District Judge.

*1 Pending before the court is the defendants Moation
for Summary Judgment (Docket No. 22) and the plaintiff's
Motion for Leaveto Amend (Docket No. 19). For the reasons
discussed herein, the defendants motion will be granted,
the plaintiff's motion will be denied, and this case will be
dismissed.

FACTUAL AND PROCEDURAL BACKGROUND

This case arises out of the arrest of Kenetha Verge in a
Wa-Mart parking lot in Murfreesboro, Tennessee in the

early morning hours of October 20, 2008. 1 Initialy, the
plaintiff sued the City of Murfreesboro, Murfreesboro Police
Chief Glenn Chrisman, Officer Brad Hobbs, and an unknown
officer, “John Doe.” (Docket No. 1 Ex. 1 at 5.) Hobbs and
“Doe’ are accused of actually making the unlawful arrest.
(Id. a 9-10.) Through her Motion for Leave to Amend, noted
above, the plaintiff seeks to identify the John Doe defendant
as Officer Trevor Y oung and also seeksto add Sergeant Allen
Cox, who was a so on the scene at the time of theincident, as
adefendant. (Docket No. 19.)
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In the hours leading up to the arrest, the plaintiff, her cousin,
Catrina Bowen, and Ms. Bowen's three children, ages 5, 2,
and eight months, had been visiting with friendsand family in
Murfreesboro, taking photographs, and running errands. To
get around, they had been using a Cadillac that Verge had
borrowed from Ms. Bowen's mother, Cynthia Johnson. Verge
had been driving the Cadillac, as Ms. Bowen did not have a
driver'slicense. (Docket No. 22 Ex. 6 at 66.)

As afinal stop for the night, Verge drove to a Wal-Mart
SuperCenter to drop off the pictures that she had taken
for development. According to footage from the Wal-Mart
parking lot taken by Wa—-Mart's security camera, Verge
pulled into a parking space in the parking lot at 12:19:25
a.m. on the morning of the October 20th. At this point, Verge
was in the driver's seat, Bowen was in the passenger's seat,
and Bowen's three children were asleep in the back seat. At
12:20:17, awoman who, all partiesagree, isVerge, leavesthe
car, headed into the store, and sheisout of view of the security
camera by 12:20:34. (Docket No. 27.) The parties agree that
Verge took the keys to the Cadillac with her when she went
into the store. (Docket No. 22 Ex. 4 at 66.) At thistime, the
temperature was roughly 41 degrees Fahrenheit.

At 12:20:48, the surveillance tape shows a woman who, all
parties agree, is Ms. Bowen, exiting the car. (Docket No. 27.)
She appears to briefly open a rear door of the car (perhaps
speaking to the children in the backseat) before closing all
doors and heading toward the store at 12:21:00. (1d.) At this
point, the three children, al under age 5, were alone in the
car. Shortly thereafter, a passerby noticed the children alone
in the car and called the police. Officers Hobbs, Y oung,
and Anthony Skok were dispatched, and the first police car
arrived on the scene at 12:32:30. (1d.) Hobbs spoke with the
complainant at the scene, and she reported that she had been
watching the car with unattended children inside of it for at
least ten minutes before the police arrived. At this time, the
officersran the plate on the Cadillac, and they identified Ms.
Johnson and her husband as the owners of the car. One of the
officerswent into the storeand had aWa—Mart representative
page Ms. Johnson and her husband, informing them that they
needed to return to their vehicle. Bowen and Verge heard the
page, understood that there had to be a problem related to the
car that Verge had been driving, and they exited the store—
Bowen first at around 12:39:00, with Verge following less
than aminute later. (Docket No. 27.)

*2 It isnot entirely clear how much of this 18-19 minute
period Verge and Bowen spent together inside of the Wal—
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Mart. As noted above, the security camera shows Bowen
exiting the car within seconds after V erge exited the car, and,
on thetape, as sheis approaching the store, Bowen appearsto
be possibly be waving in the direction that V erge was headed,
as if caling for Verge's attention. (Docket No. 27.) In her
deposition, Verge stated that, shortly after entering the Wal—
Mart store, she turned around and observed that Bowen was
also in the store. The parties agree that, at this time, Verge
admonished Bowen to “get back out there with [her] kids .”
However, at her deposition, Bowen testified that, after giving
this admonishment, Verge said that, as Bowen was already in
the store, Bowen should go ahead and get the items that she
needed, as long as she could do so quickly. (Docket No. 22
Ex. 5at 24.) Then, Verge |left Bowen at the front of the store
and headed toward the photo department, which islocated in
the back of the store.

It took Verge a few minutes to get back to the photo
department and another few minutes to transact her business
in the photo department. Bowen did not return to the car, but,
as shetestified in her deposition, she headed toward the baby
supply section to get diapers and formula. (Docket No. 22 EX.
5 at 24-34.) Bowen recallsthat, after she left the baby supply
section, she headed to the photo department, where she met
upwith Verge. (1d.) At that point, Verge and Bowen, together,
made their way from the camera section in the back of the
storetoward the cash registersin thefront of thestore. (1d.) As
they approached the front of the store, they stopped at acandy
display, where Verge considered purchasing some candy,
before deciding against it. (1d.) Around this time, Verge and
Bowen heard the page regarding their vehicle over the public
address system, and they quickly exited the store and went

outside to meet the police. 2

At this point, the officers on the scene (Hobbs, Y oung,
and Skok) began an investigation of the incident, speaking
with both Verge and Hobbs independently, along with the
complaining witness. During the course of thisinvestigation,
Sergeant Cox arrived on the scene as well. (Docket No.
31 Ex. 4 at 16.) After speaking to all parties involved, the
officers gained what both parties appear to recognize asafair
impression of theincident—that is, that Verge | eft the vehicle
firgt, taking the keysto the car, and, shortly thereafter, Bowen
left the car aswell, leaving the children in the car; Verge and
Bowen saw each other in the store shortly thereafter and, at
various times during her amost twenty-minute visit to Wal—
Mart, Verge understood that Bowen was in the store as well,
even if she did not approve of that. (Docket No. 22 Ex. 6 at
10-11.) That is, Hobbs “ determined that Ms. Verge and the
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mother both had knowledge [that] the children wereleft inthe
car alone for approximately 15 to 20 minutes in the Walmart
parkinglot ... Verge had direct knowledge that the mother was
with her, or shehad runinto the mother inside of Walmart, and
she did nothing to correct the situation, to send their mother
back out there or go out there herself, since she had the keys
to the vehicle.” (Id. at 4,13 )

*3 While, after his arrival, Sergeant Cox let the officers
on the scene continue their investigation without his
interference, at some point, Cox and Hobbs discussed the
potential crimeswith which the women could be charged. (1d.
at 11; Docket No. 21 Ex. 1 at 21.) Hobbs wanted to charge
both women with child neglect, but Cox told him that reckless
endangerment would be a more appropriate charge because
proof of injury to the child was required for a claim of child
neglect. (See Docket No. 29 Ex. 6 at 43.) Cox also suggested
that the women could be charged with atraffic code violation

for leaving the children alonein the car. s (Id. at 25-26.)

Hobbs claims that, while all of the officers agreed that both
women should be arrested, the ultimate decision to arrest
was made by Sergeant Cox. (Docket No. 22 Ex. 6 at 11.)
Sergeant Cox claims that he is merely a supervisor, and
that, in this context, the ultimate decision to arrest rests
with patrol officers, such as officer Hobbs. (Docket No. 29
Ex. 6 at 40.) Either way, Hobbs, after the investigation and
discussion discussed above, placed both Bowen and Verge
in custody and drove them both to the Rutherford County
Sheriff's Office, which is a few miles from the Wal-Mart.
(Docket No. 22 Ex. 6 at 15-16.) A precise crime with which
the women were to be charged was apparently not specified
at thistime. It is undisputed that, as an alternative to placing
Verge in custody, Hobbs could have delayed until he got an
opinion on the propriety of charging Verge from a District
Attorney, the City Attorney, or the Judicial Commissioner on
call that evening.

Once at the Sheriff's Department, Bowen and Verge were
booked and placed in aholding cell. (1d.) Hobbs then went to
the Judicial Commissioner's office to obtain arrest warrants
for Bowen and Verge. (Id.) The Judicial Commissioner
on duty at the time was Brittani Wright, who had been
employed as a Rutherford County Judicial Commissioner
since December 2007. Asthe defendants repeatedly point out,
Ms. Wright was not, at that time, alawyer, but shewas afirst-
year student at Nashville School of Law.
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After discussing the incident with Hobbs, Ms. Wright chose
not to issue child neglect/child abuse warrants against Bowen
or Verge in the absence of injury to the children. Ms.
Wright did, without much hesitation, issue three reckless
endangerment warrants for Bowen, but she balked at issuing
any reckless endangerment warrants for Verge because
Wright did not feel that Verge had any “responsibility” for the
children. In the course of their brief conversation regarding
charges against Verge, Wright also suggested to Hobbs that,
if sheissued areckless endangerment warrant against \VVerge,
the case against Verge would eventually be thrown out of
court. After Wright impressed on Hobbs the difficulties of
maintaining any charges against Verge, Hobbs contacted
Y oung and instructed Y oung to release Verge and to drive her
home, which Y oung did in short order.

ANALYSIS

*4 The plaintiff has asserted claims under 42 U.S.C. §
1983 against two Murfreesboro police officers (Brad Hobbs
and “John Doe"), the Murfreesboro Police Chief, and the
City of Murfreesboro for violating her constitutional rightsin
conjunction with her October 20, 2008 arrest. The plaintiff
also asserts a state law clam of intentiona infliction of
emotional distress against the individual officers and, in the
aternative, astatelaw claim against the City of Murfreesboro
for the negligent infliction of emotional distress caused by
its agents. The plaintiff has a'so moved for leave to amend
her Complaint to identify the “John Doe” officer as Trevor
Young and to add Sergeant Cox as a defendant in this
case. The defendants have moved for summary judgment
on the plaintiff's claims and argue that, because there was
no constitutional violation here, any amendment of the
Complaint would be futile, and, therefore, the plaintiff's
motion for leave to amend should be denied.

I. Summary Judgment Standard

Federal Rule of Civil Procedure 56(c) providesthat summary
judgment shall be granted if “the pleadings, the discovery and
disclosure materials on file, and any affidavits show that there
isno genuineissue asto any material fact and that the movant
is entitled to judgment as a matter of law.” Fed.R.Civ.P.
56(c). To prevail, the moving party must meet the burden
of proving the absence of a genuine issue of material fact
as to an essential element of the opposing party's claim. See
Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548,
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91 L.Ed.2d 265 (1986); Logan v. Denny's, Inc., 259 F.3d 558,
566 (6th Cir.2001).

In determining whether the moving party has met its burden,
the court must view the factual evidence and draw all
reasonable inferences in the light most favorable to the non-
moving party. See Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 538
(1986); McLean v. 988011 Ontario, Ltd., 224 F.3d 797, 800
(6th Cir.2000). “The court's function is not to weigh the
evidence and determine the truth of the matters asserted, ‘ but
to determine whether thereisagenuineissuefor trial.” ” Little
Caesar Enters., Inc. v. OPPCO, LLC, 219 F.3d 547, 551 (6th
Cir.2000) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 249, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)).

If the non-moving party fails to make a sufficient showing
on an essential element of the case with respect to which
she has the burden, however, the moving party is entitled
to summary judgment as a matter of law. See Williams v.
Ford Motor Co., 187 F.3d 533, 537-38 (6th Cir.1999). To
preclude summary judgment, the non-moving party “must go
beyond the pleadings and come forward with specific facts
to demonstrate that there is a genuine issue for trial.” Chao
v. Hall Holding Co., Inc., 285 F.3d 415, 424 (6th Cir.2002).
“Themere existenceof ascintillaof evidencein support of the
[non-moving party's] position will be insufficient; there must
be evidence on which the jury could reasonably find for the
[non-moving party].” Shah v. Racetrac Petroleum Co., 338
F.3d 557, 566 (6th Cir.2003) (quoting Anderson, 477 U.S.
at 252). If the evidence offered by the non-moving party is
“merely colorable,” or “not significantly probative,” or not
enough to lead afair-minded jury to find for the non-moving
party, the motion for summary judgment should be granted.
Anderson, 477 U.S. at 249-52. “A genuine dispute between
the parties on an issue of material fact must exist to render
summary judgment inappropriate.” Hill v. White, 190 F.3d
427, 431 (6th Cir.1999) (citing Anderson, 477 U.S. at 247-
49).

I1. Whether the Arrest Violated Verge's Constitutional
Rights

*5 Verge's primary claim is that she was arrested without
probable cause, resulting in a violation of her Fourth
Amendment rights.4 Crockett v. Cumberland College, 316
F.3d 571, 580 (6th Cir.2003) (“It is well established
that any arrest without probable cause violates the Fourth
Amendment.”) For probable cause for an arrest to exist, the
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“facts and circumstances within the officer's knowledge must
be sufficient to warrant a prudent person, or one of reasonable
caution, in believing, in the circumstances shown, that the
suspect hascommitted, iscommitting or isabout to commit an
offense.” Thacker v. City of Columbus, 328 F.3d 244, 255 (6th
Cir.2003) (internal citation and quotation omitted). Whether
“a probability of criminal activity” exists is assessed under
a “reasonableness standard” that is based on a consideration
of “all facts and circumstances within an officer's knowledge
at the time of an arrest.” 1d. In short, “there is no precise
formula for determining the existence or nonexistence of
probable cause; rather, a reviewing court is to take into
account the factual and practical considerations of everyday
life that would lead a reasonable person to determine that
there is areasonable probability that illegality has occurred.”
U.S v. Strickland, 144 F.3d 412, 415 (6th Cir.1998) (internal
guotation omitted).

In determining whether probable cause for an arrest existed,
the key question is not whether, at the time of arrest,
the arresting officer correctly and precisely identified the
criminal charge that best fit the circumstances of the relevant
incident; rather, the key question is whether a reasonable
officer would have concluded that there was a reasonable
“probability” of some*“illegality.” Seeid. Assuccinctly stated
by the Ninth Circuit, “probable cause need only exist as to
any offense that could be charged under the circumstances.”
Blankenhorn v. City of Orange, 485 F.3d 463, 473 (Sth
Cir.2008). While probable cause is often a jury question, if,
based on the standard discussed above, the only reasonable
determination isthat there was probable cause for the arrest at
issue, then the court should grant summary judgment in favor
of the arresting officer. See Gardenhirev. Schubert, 205 F.3d
303, 315 (6th Cir.2000).

Asdiscussed above, the arresting officers on the scenein this
case, through their investigation, became aware of several
troubling facts. One, Verge, took the keys to the Cadillac,
and she left Bowen and Bowen's three young children in an
unheated car, on acold night, in asparsely populated parking
lot shortly after midnight. Two, Bowen exited the car very
shortly after Verge did, and Verge, shortly after her entrance
into Wal-Mart, was aware that Bowen was in the store as
well. And three, neither woman did anything to correct the
obvious problem that three young children were alone in a
car in cold weather in the middle of the night. Instead, both
women continued to shop for amost twenty minutes, only
coming back outside when they were paged by the Wal-Mart
public address system.
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*6 Given the nature of the conduct here, there is a very
strong case that a reasonable person would conclude that
both women probably engaged in some illegality. Indeed,
the Tennessee reckless endangerment statute providesthat “a
person commitsan offense who recklessly engagesin conduct
that placesor may place another personinimminent danger of
death or serious bodily injury.” T.C.A. § 39-13-103. Asthe
defendants point out, given the totality of the circumstances,
particularly the time of night, the age of the children, the
temperature outside, the location of the Cadillac, thelength of
time that the children were |eft unattended, and the fact that
both individuals knew that the children were left unattended,
the conclusion that both women engaged, for instance, in

reckless endangerment certainly seemsreasonable. 5 (Docket
No. 24 at 9.)

In response, the plaintiff makes severa, ultimately
unavailing, arguments. First, Verge claims that she “was
arrested for nothing more than merely being present at the
scene of a crime” and that “she owed no legal duty to Ms.
Bowen'schildren.” (Docket No. 29 at 5.) Thisis, simply put, a
misstatement of the undisputed facts. Onthenight in question,
Verge was clearly at least partially responsible for the safety
of the children, as she was the one operating the vehicle in
which they were traveling. Moreover, she was the only one
who had the keys to the vehicle, and it is undisputed that she
took the keysto the vehicle when sheleft the car to gointo the
Wal-Mart. After she |€eft the car, the children were directly
dependent on Verge's return for heat and for their general
safety, whether Bowen wasin the car or not. Therefore, Verge
was obviously responsible for the well-being of the children
that night, even if she had no custodial relationship with the
children.

Relatedly, the plaintiff arguesthat her conduct was “ passive’
because she “did not leave the car with the children
unattended[,] she did not actively engage in conduct to
leave the children alone” and she initially admonished
Bowen to return to the car. (Docket No. 29 at 7.) Again,
these arguments are, at least somewhat, inconsistent with
the record. While, at her deposition, the plaintiff struggled
to remember the details of the incident, Bowen testified
that, other than this brief admonishment, the plaintiff did
nothing to ensure the safety of the children—who, again,
were traveling in a car for which Verge was responsible. In
fact, Bowen testified that Verge encouraged Bowen to get
the items that Bowen needed, and she also testified that she
and Verge spent a significant amount of time in the Wal—
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Mart together, essentially browsing through the store, while
thethree children remained alone outside. (Docket No. 22 EX.
5 at 24-34.) Again, even viewing the facts in the light most
favorable to the plaintiff, the record simply does not support
the notion that there was any reason for the officersto believe
that Verge was a passive bystander during thisincident.

*7 The plaintiff also focuses on the fact that Hobbs, the
primary arresting officer, initially wanted the plaintiff to be
charged with child neglect/abuse, a charge that both Cox
(on the scene) and Judicial Commissioner Wright (at the
Sheriff's Department) told Hobbswas not sustainable because
of the absence of evidence of physical injury. (Docket No.
29 at 8.) As discussed above, the fact that Hobbs may have
initially sought an inappropriate charge against the plaintiff
does not mean that probable cause was lacking. As noted
above, probable cause exists when, considering the totality of
the circumstances, a reasonable officer would conclude that
there is a “reasonable probably” that some “illegality” has
occurred. Strickland, 144 F.3d at 415. Simply put, Hobbs is
not required to have the Tennessee criminal code memorized,
and the fact that he was initially mistaken about the most
appropriate charge does not bear on the general validity of his

probabl e cause determination. 6

Finally, the plaintiff also focuses on the fact that Judicial
Commissioner Wright “found that probable cause was
absent” and, therefore, a “reasonable jury could do the
same.” (Docket No. 29 at 1) While it is true that
Wright declined to issue a criminal warrant for Verge for
reckless endangerment, Wright's deposition revealed that,
for whatever reason, at the time of her conversation with
Hobbs at the Sheriff's Department, she had arelatively poor
understanding of the relevant events. For instance, Wright
testified that she “didn't even know if [Verge] knew the
children were left unattended in the car,” that she had no idea
of the “timeline” of events, that Verge had the keys to the
Cadillac (and therefore the car was not heated or running), or
that Verge and Bowen had been together for sometimein the
store. (Docket No. 22 Ex. 9 at 31-35.) Wright went so far as
to speculate that, if she had known these facts, her decision on
therecklessendangerment warrant would have been different.
(Id. at 35-36.)

Based on the record before the court, there is only one
reasonable conclusion; that is, the arresting officers, most
notably officer Hobbs, had probable cause to arrest Verge.
They had every reason to be believe that Verge and Bowen
had, at least for some time, been shopping together, and
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they knew that, despite having the keys to the car, Verge
had knowingly allowed three young children, who were
at least partially under her custody, to remain alone in a
parking lot in the middle of a cold night for approximately
twenty minutes. While areasonabl e officer might not—at that
moment—have been able to correctly and precisely identify
the most apt charge for this conduct, a reasonable officer
would conclude that Verge and Bowen had engaged in some
illegality. Therefore, summary judgment for the arresting

officersis appropriate. !

I11. Claims Against Chrisman and the City of
Murfreesboro

A. Chrisman

As noted above, the plaintiff aso asserts a clam of
supervisory liability against Police Chief Chrisman. (Docket
No. 1Ex. 1) Itiswell settled that a Section 1983 claim against
asupervisor cannot be based on arespondeat superior theory
of liability. Petty v. Franklin County, 478 F.3d 341, 349
(6th Cir.2007). Rather, to impose individua liability against
a supervisor, “at a minimum, a Section 1983 plaintiff must
show that a supervisory official at least implicitly authorized,
approved or knowingly acquiesced in the unconstitutional
conduct of the offending subordinate.” Petty v. Franklin
County, 478 F.3d 341, 349 (6th Cir.2007).

*8 Here, as noted above, there was no constitutiona
violation, and, therefore, there can be no supervisory liability.
See id. Moreover, as the plaintiff does not challenge in her
response, there is no evidence that Chrisman had any direct
connection to thisincident whatsoever. As Chrisman testified
in his deposition, he was not even aware of the incident until
he was served with the lawsuit in this case. (Docket No. 22
Ex. 7 a 15-16.) Therefore, the claims against Chrisman will
be dismissed.

B. City of Murfreesboro

Like a Section 1983 claim against a supervisor, it is well
settled that a Section 1983 claim against amunicipality cannot
be based on arespondeat superior theory of liability. Monell
v. Dep't of Soc. Servs,, 436 U.S. 658, 690-91, 98 S.Ct.
2018, 56 L.Ed.2d 611 (1978). That said, if it is shown that a
municipality'sfailureto train its employees appropriately has
created a“policy or custom” that violates federally protected
rights, then the municipality can be held liable for Section
1983 violations. Berry v. City of Detroit, 25 F.3d 1342, 1345
(6th Cir.1994).
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The claim here is premised on the Whitehall letter, as the
plaintiff argues that the Murfreesboro Police Department
ignored the allegedly clear message of that letter, which is
“an adult who was only remotely associated with children
unattended in a car is not necessarily guilty of a crime, and
[ ] an arrest in such a situation may well be unconstitutional .”
(Docket No 29 at 10.) In light of the agreement between
Sergeant Cox and Officer Hobbs that the plaintiff should
be arrested, the plaintiff argues that “it is apparent that
the City of Murfreesboro enforces its own set of values
regarding children being left unattended in vehicles without
consideration of the requirements of criminal statutes or the
constitutional rights of the adults who are arrested.” (1d.)

First, aprerequisite to municipal liability under Section 1983
is an underlying constitutional violation by the arresting
officers. Wilson v. Morgan, 477 F.3d 326, 340 (6th Cir.2007).
As the court finds that there was no underlying violation in
this case, this claim against the City of Murfreesboro is not
sustainable. Moreover, even if an underlying constitutional
violation had been found, the plaintiff's entire premise is
flawed. In his letter, District Attorney General Whitehall
simply made no reference to any pre-existing relationship
between the adult and the child that must exist prior to
reckless endangerment charges being appropriate. Therefore,
there is no evidence that the City of Murfreesboro instituted
a “policy” or “custom” in contravention of Whitehall's
direction asfar as unattended children are concerned. Rather,
all of the evidence indicates that the officers on the scene
made a conclusion, based on their experience and common
sense, as to whether the facts of this incident warranted an
arrest. Therefore, the claims against the City of Murfreesboro
will be dismissed.

V. State Law Claims

*9 As noted above, the plaintiff has also asserted state
law claims of negligent infliction of emotional distress
(NIED) and intentional infliction of emotional distress (I1ED)
against the arresting officers in this case. The federal claim
in this case, the Section 1983 claim, will be dismissed,
and, therefore, the court declines to exercise supplemental
jurisdiction over these state law claims.

A federal district court “may declineto exercise supplemental
jurisdiction ... if ... the district court has dismissed al
claims over which it has origina jurisdiction.” 28 U.S.C.
§ 1367(c)(3). District courts are generaly considered to
have broad discretion over whether to dismiss a state law
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claim in this instance. See Saglioccolo v. Eagle Ins. Co.,
112 F.3d 226, 233 (6th Cir.1997); Musson Theatrical, Inc.
v. Fed. Express Corp., 89 F.3d 1244, 1254 (6th Cir.1996).
That said, given the “constitutional and prudential limits
on the use of federal judicia power,” the “balance of
considerations’ (considerations including judicial economy,
convenience, fairness, and comity) for the district court will
usualy point “to dismissing the state law claims” in afederal
question case in which no federal cause of action remains.
Musson, 89 F.3d at 1254-55; see also Aschinger v. Columbus
Showcase Co., 934 F.2d 1402, 1412 (6th Cir.1991) (finding
that “overwhelming interestsin judicial economy” should be
in play before the district court exercises its discretion to
decide a pendant state court claim after the federal claim has
been dismissed pre-trial.)

The Tennessee Governmental Tort Liability Act (TGTLA)
T.CA. § 2920101, et seg. provides an additiona
compelling basis to decline jurisdiction. Under Tennessee
law, state law claims against a governmental entity, such as
the plaintiff's NIED claim against the City of Murfreesboro,
must be brought in strict compliance with the TGTLA.
The TGTLA vests “exclusive original jurisdiction” over
TGTLA actions in the state circuit courts. T.C.A. § 29-20—
307. The Tennessee legislature's professed interest in having
TGTLA litigation in Tennessee state courts, combined with
the absence of a federal claim in this court, clearly dictates
that the state law claims should be dismissed.

V. Motion for Leaveto Amend the Complaint

As noted above, the plaintiff moved for leave to amend
her Complaint to clarify that the “John Doe” defendant is
Officer Young and to name Sergeant Cox as a defendant,
primarily aleging that he failed to train the officers under
his command. (Docket No. 19 Ex. 1 at 2.) Motions for
such leave should be “freely” granted when “justice so
requires.” Fed.R.Civ.P. 15(a8)(2). That said, a court may
deny a motion for leave to amend when the amendment
would be futile. Wade v. Knoxville Utilities Bd., 259 F.3d
452, 458 (6th Cir.2001). Here, such an amendment would
clearly be futile. As discussed in detail above, the court
concludes that, as a matter of law, no constitutional violation
took place, and, therefore, amending the complaint to clarify
that officer Young is the John Doe defendant and to add
claims against Sergeant Cox (which, to be viable, would
require an underlying constitutional violation) would be
futile. Therefore, the plaintiff's motion for leaveto amend will
be denied.
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merits and decline to exercise supplemental jurisdiction over
the remaining state law claims. The plaintiff's Motion for
*10 For the reasons discussed herein, the defendants ~ Leaveto Amend will be denied asfutile.

Motion for Summary Judgment will be granted; that is, the

court will dismiss the plaintiff's Section 1983 claims on the ~ An appropriate order will enter.

CONCLUSION

Footnotes

1 Unless otherwise noted, the facts are drawn from the parties' statements of material facts (Docket Nos. 23, 30, 31 and 35) and related
affidavits and exhibits. Although facts are drawn from submissions made by both parties, on a motion for summary judgment, all
inferences are drawn in the light most favorable to the non-moving party. See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986); McLean v. 988011 Ontario, Ltd., 224 F.3d 797, 800 (6th Cir.2000).

2 While Verge had significantly more difficulty remembering the facts of the incident than Bowen did, Verge also stated that she
noticed Bowen still in the store after Verge completed her business at the photo department, and V erge recognized that it was unsafe
for both her and Bowen to be in the store while the young children were still in the car. (Docket No. 22 Ex. 4 at 34, 73-75.)

3 The distinction between child neglect and reckless endangerment in this context was apparently relatively fresh in Cox's mind. In
a case (known as the “Hastings’ matter), which had been resolved about six months earlier, a witness had observed an unattended
childinacar and called the Murfreesboro police. (See Docket No. 22 Ex. 7 at 27-28.) The mother of the child was charged with child
neglect. (Id.) After the charges had been filed and the case had proceeded for sometime, District Attorney General William Whitesell
decided to dismiss the child neglect charge, in part because there was no evidence of injury to the child. (1d.) In aletter, Whitesell
relayed this decision to Police Chief Chrisman, and, in the same letter, Whitesell noted that the mother could have been charged with
reckless endangerment or leaving a child unattended in amotor vehicle. (Id.) Chrisman then disseminated and distributed Whitesell's
letter to subordinate supervisors, such as Cox, in part to communicate the di stinction between child neglect and reckl ess endangerment.

4 In her Complaint, the plaintiff al so allegesthat her Fifth and Fourteenth Amendment rightswere violated by the arrest because shewas
“deprived of life, liberty, and the pursuit of property without due process of law.” (Docket No. 1 Ex. 1 at 10.) Asthe plaintiff's claims
are exclusively rooted in her alegedly improper arrest and detention, these claims arise exclusively under the Fourth Amendment.
See e.g. Harvey v. City of Oakland, 2008 WL 4790785, *4 (N.D.Cal. Oct.28, 2008) (citing Graham v. Connor, 490 U.S. 386, 395,
109 S.Ct. 1865, 104 L.Ed.2d 443 (1989)).

5 Also, under Tennessee law, Verge could be potentially criminally liable for Bowen's conduct under an “aiding and abetting” theory of
liability. See T.C.A. § 39-11-402(2). Tennessee courts have interpreted Section 39-11-402(2) to impose criminal responsibility for
the primary offense on those who “associate [themselves] with the venture, act with knowledge that the offense is to be committed,
and sharein the criminal intent of the principle in the first degree.” State v. Whited, 2006 WL 548228, *10 (Tenn.Crim.App. Mar.7,
2006) (internal quotation omitted); see also State v. Carson, 950 S.W.2d 951, 955-56 (Tenn.1997) (finding the evidence sufficient
to sustain a conviction for felony reckless endangerment under an “aiding and abetting” theory of criminal responsibility).

6 The plaintiff also repeatedly refersto the Whitehall |etter in the Hastings matter, discussed above. (Docket No. 29 at 7.) The plaintiff
arguesthat, because that case dealt with the propriety of reckless endangerment charges against a mother who left a child unattended
in an automobile, it should have been clear to the arresting officers that “a clearly defined legal relationship” is necessary before
one can be charged with reckless endangerment in this context. (Id.) The Whitehall Ietter states that reckless endangerment is an
appropriate charge when a child isleft unattended in an automobile; there is simply nothing in the letter that indicates that Whitehall
is of the opinion that such achargeislimited to thosein a“clearly defined legal relationship” with the child left unattended. (Docket
No. 22 Ex. 7 at 27-28.)

7 Because the court concludes that Verge's arrest was not a violation of her constitutional rights, it is not necessary to consider the
arresting officers aternative claim that, even if there was a constitutional violation, they would be entitled to qualified immunity.
(Docket No. 24 at 13.) It isworth noting, however, that, in this context, qualified immunity “protects al but the plainly incompetent
or those who knowingly violate the law.” Scott v. Clay County, 205 F.3d 867, 873 (6th Cir.2000). Here, there is no evidence of
incompetence or intentional violation of law, and, therefore, even if the facts raised a legitimate question as to a constitutional
violation, qualified immunity would shield the arresting officers from liability.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

MEMORANDUM
CURTISL. COLLIER, Chief Judge.

*1 Beforethe Court are motionsfor summary judgment filed

by Defendants City of Chattanooga and Officer James Daves
in his official capacity (Court File No. 24) and Officer Daves
in hisindividual capacity (Court File No. 28). Plaintiffs Eric
Jesse Wright and Aline Wright (collectively, “Plaintiffs’)
filed a response in opposition to Defendants motions
for summary judgment (Court File No. 47). Defendants
submitted reply briefs (Court File Nos. 50, 58). For the
following reasons, the Court will GRANT IN PART the
motions for summary judgment filed by Defendants City of
Chattanooga and Officer James Davesin his official capacity
(Court File No. 24) and Officer Daves in his individual
capacity (Court File No. 28). The Court will GRANT
summary judgment for all Defendants on Plaintiffs' § 1983
and ADA claims. The Court will DISMISS WITHOUT
PREJUDICE dl state law claims against Defendants.

. RELEVANT FACTUAL AND PROCEDURAL

BACKGROUND

A. Factual Background
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Paintiff Aline Wright suffers from cardiomyopathy, a
condition that Plaintiffs claim puts her at risk for strokes and
blood clots (Court File No. 47-1 (“Eric Wright Aff.”), 1 10;
Court File No. 47-2 (“Aline Wright Aff.”), 1 9). Shedso is
an amputee and has suffered the loss of her |eft leg. On June
16, 2010, around 11:30 p.m., Mrs. Wright began experiencing
stroke-like symptoms at her residence. Her husband, Plaintiff
Eric Jesse Wright, isacertified emergency medical technician
(Eric Wright Aff. 1 3—7). Mr. Wright began administering
medical careto hiswife but determined she needed to receive
emergency medical careat ahospital immediately (id. 16). He
carried his wife to the car and began driving her to Erlanger
Hospital's emergency room in the couple's green Subaru
Forester (id. 112). Mr. Wright contacted the emergency room
toinform the doctors of hiswife's condition and their pending
arriva (id. 113).

At approximately 11:50 p.m., Plaintiffs were traveling
westbound on McCallie Avenue in Chattanooga toward
Erlanger Hospital (id. { 16; Court File No. 25 (“Daves
Aff.”), 1 6). Upon approaching the intersection of McCallie
and Holtzclaw Avenue, Mr. Wright claims he “applied [hig]
brakes, slowed, flashed [his] headlights as well as [hig]
emergency/hazard lights, and honked [his] horn” (Eric Wright
Aff. q 16). After concluding the intersection was clear, Mr.
Wright claims he proceeded through the intersection slowly.
At least three other vehicles were at, near, or had just passed
through the intersection (Court File No. 322 (“Eric Wright
Dep.”), at 87-88; cf. Court File No. 324 (“Traffic Report”),
at 1). Officer James Daves with the Chattanooga Police
Department (“CPD”) observed Mr. Wright's vehicle run the
red light and claims he had to “slam on [his] brakes’ to avoid
hitting Mr. Wright's vehicle (Daves Aff.  8). Also, Officer
Daves claims Mr. Wright narrowly missed hitting a vehicle
traveling northbound on Holtzclaw Avenue (id. 11 6-7).

*2 Officer Daves activated his blue lights and siren to
conduct atraffic stop on Mr. Wright (id. 1 9). Officer Daves
avers Mr. Wright was driving “at a high rate of speed and
changing lanes erratically” (id. 1 10). Officer Daves also
claims he observed Mr. Wright run through a second red
light and, as Mr. Wright's vehicle approached the hospital, he
observed pedestrians attempting to cross the street who had
to run from the street to avoid being hit (id. 11 14-15). Mr.
Wright admits to seeing Officer Daves pull behind him with
his lights on and not stopping (Eric Wright Aff.  18; Eric
Wright Dep. at 105-08). However, he disputes Officer Daves
characterization of hisdriving and claims he drove cautiously
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toward the hospital with hishazard lightson (Eric Wright Aff.
17 19-20).

Upon arriving at the Erlanger emergency room entrance, Mr.
Wright got out of his car and went around to the passenger
side to get his wife (Eric Wright Aff. 1 23; Daves Aff.
16). He claims he loudly stated “my wife has a medical
emergency” to Officer Daves, who had just emerged from the
police car (Eric Wright Aff. 1 24-25). Mr. Wright claims
Officer Daves grabbed his left arm as he was lifting Mrs.
Wright out of the car (id. 1 26). Officer Daves claims Mr.
Wright then shoved him (Daves Aff. 118). Mr. Wright asserts
that, after he finally lifted his wife out of the car, Officer
Daves proceeded to physically block their entrance to the
emergency room (Eric Wright Aff. 1 28; Aline Wright Aff.
1 20). He claims Officer Daves told him “you are going to
jail” and was angry (Eric Wright Aff. 1 31-32; Aline Wright
Aff. 11 23-24). Plaintiffs assert it was not until “after some
moments” that they were able to enter the emergency room
(Eric Wright Aff. § 33; Aline Wright Aff. 1 25). Mr. Wright
claims Officer Daves then forced his way into the treatment
area and “began interfering” with Mrs. Wright's treatment
until he was asked to leave (Eric Wright Aff. 1 34).

After Mr. Wright assisted in stabilizing his wife, he claims
he went back to the emergency room entrance to move his
car and was approached by Officer Daves (Eric Wright Aff.
1 36). According to Mr. Wright, Officer Daves stated “[I'm
going to] make you a felon!” and told him he would “make
up something good” (Eric Wright Aff. § 36). Officer Daves
also allegedly used profanity (id. 37).

Officer Davesfiled an affidavit of complaint seeking an arrest
warrant for Mr. Wright on June 17, 2010 (Daves Aff. 1
35-36; Court File No. 32-8 (“Aff. of Complaint”)). Finding
probabl e cause, amagistratejudgeissued an arrest warrant for
Mr. Wright for disorderly conduct, reckless endangerment,
felony evading arrest, assault, two red light violations, and
expired registration (id.).

On June 18, 2010, at approximately 9:00 am., Mr. Wright
was arested and held at the Hamilton County Jail for
approximately eight hours (Eric Wright Aff. § 42). On
June 22, 2010, the Hamilton County District Attorney
dismissed all charges against Mr. Wright citing the defense
of “necessity” (id. 1 43; Court File No. 47-6). The Internal
Affairs Division of the Chattanooga Police Department
investigated the incident and concluded Officer Daves did
not directly violate any of the CPD's policies and procedures
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(Court File No. 24-8). On June 23, 2010, Plaintiffs met
with the CPD's Interim Chief of Police Mark Rawlston and
Officer Daves (Eric Wright Aff. 45). Chief Rawlston issued
an apology on behaf of the CPD but informed Plaintiffs
Officer Daves had not violated any of the CPD's policies or
procedures (id. 1 45).

*3 At the time of the incident, the Chattanooga Police
Department had in place policies and procedures for officer
conduct, including policies on use of force and proper arrest
procedures (Court File Nos. 29-1, 47-8 (“ADM-5"); Court
File Nos. 29-2, 4711 (*OPS-42")).

B. Procedural Background

On October 25, 2010, Plaintiffs filed a complaint against
Defendants City of Chattanooga and Officer Daves,
individually and in his official capacity (Court File No. 1—
1 (“Complaint”)). Plaintiffs allege the following violations
against Defendants: (1) violation of Defendants Fourth
and Fourteenth Amendment rights pursuant to 42 U.S.C.
§ 1983; (2) violation of the Americans with Disabilities
Act, 42 U.S.C. 88 12101 et seq.; (3) violation of Article
I, 88 7, 8, and 13 of the Tennessee Constitution; (4)
negligence; (5) negligence per se; (6) fase arrest; (7)
excessive force; (8) assault and battery; (9) outrageous
conduct; (10) negligent infliction of emotional distress; (11)
false imprisonment of both Mr. and Mrs. Wright; (12) false
imprisonment of Mr. Wright; (13) malicious prosecution;
(14) defamation; and (15) loss of consortium (Complaint 1
48-152). Plaintiffs seek compensatory and punitive damages,
aswell as attorney'sfees (id. 1 157-160).

Defendants have moved for summary judgment on al claims
(Court File Nos. 24, 28).

I1. STANDARD OF REVIEW

Summary judgment is proper when “the movant shows that
there is no genuine dispute as to any materia fact and
the movant is entitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(a). The moving party bears the burden
of demonstrating no genuine issue of material fact exists.
Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct.
2548, 91 L.Ed.2d 265 (1986); Leary v. Daeschner, 349
F.3d 888, 897 (6th Cir.2003). The Court should view the
evidence, including all reasonable inferences, in the light
most favorable to the nonmoving party. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S.Ct.
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1348, 89 L.Ed.2d 538 (1986); Nat'l Satellite Sports, Inc. v.
Eliadis, Inc., 253 F.3d 900, 907 (6th Cir.2001).

To survive amotion for summary judgment, “the non-moving
party must go beyond the pleadings and come forward with
specific facts to demonstrate that there is a genuine issue for
trial.” Chao v. Hall Holding Co., 285 F.3d 415, 424 (6th
Cir.2002). Indeed, a “[plaintiff] is not entitled to a trial on
the basis of mere alegations.” Smith v. City of Chattanooga,
No. 1:08-CV—63, 2009 WL 3762961, at *2, *3 (E.D.Tenn.
Nov.4, 2009) (explaining the Court must determine whether
“the record contains sufficient facts and admissible evidence
from which a rational jury could reasonably find in favor of
[the] plaintiff”). In addition, should the non-moving party fail
to provide evidenceto support an essential element of itscase,
the movant can meet its burden of demonstrating no genuine
issue of material fact exists by pointing out such failureto the
court. Sreetv. J.C. Bradford & Co., 886 F.2d 1472, 1479 (6th
Cir.1989).

*4 At summary judgment, the Court's role is limited to
determining whether the case contains sufficient evidence
from which ajury could reasonably find for the non-movant.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24849, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986). If the Court concludes a
fair-minded jury could not return averdict infavor of the non-
movant based on the record, the Court should enter summary
judgment. Id. at 251-52;Lansing Dairy, Inc. v. Espy, 39 F.3d
1339, 1347 (6th Cir.1994).

[11. SECTION 1983

Paintiffs 42 U.S.C. § 1983 clam aleges Defendants
violated Plaintiffs' Fourth and Fourteenth Amendment rights
(Complaint at 1 48-64). To state a general claim under §
1983, a plaintiff must set forth “facts that, when construed
favorably, establish (1) the deprivation of aright secured by
the Constitution or laws of the United States (2) caused by
a person acting under the color of state law.” Sgley v. City
of Parma Heights, 437 F.3d 527, 533 (6th Cir.2006) (citing
West v. Atkins, 487 U.S. 42, 48, 108 S.Ct. 2250, 101 L.Ed.2d
40 (1988)). When a party brings a suit against an officer
in his official capacity, it is construed as a suit against the
governmental entity. Will v. Michigan Dep't of State Police,
491 U.S. 58, 71, 109 S.Ct. 2304, 105 L.Ed.2d 45 (1989). Suits
against amunicipality also involve atwo-prong inquiry. Cash
v. Hamilton Cnty. Dep't of Adult Prob., 388 F.3d 539, 542 (6th
Cir.2004). The court must determine: (1) whether the plaintiff
has been deprived of a constitutional right; and (2) whether
the municipality is responsible for the violation. Id.
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A municipality cannot be liable under a respondeat superior
theory for § 1983 violations. Id. Rather, municipalities are
liable when they “have caused a constitutional tort through ‘a
policy statement, ordinance, regulation, or decision officially
adopted and promulgated by that body's officers.” * Id.
(quoting City of . Louis v. Praprotnik, 485 U.S. 112,
121, 108 S.Ct. 915, 99 L.Ed.2d 107 (1988)). Additionally,
even absent a policy “officially adopted” by a municipality's
officers, a§ 1983 plaintiff “may be ableto provethe existence
of a widespread practice that, although not authorized by
written law or express municipal policy, is so permanent
and well settled as to constitute a custom or usage with the
force of law.” Monell v. Dep't of Soc. Servs., 436 U.S. 658,
691, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). A plaintiff bears
the burden of showing “that the unconstitutional policy or
custom existed, that the policy or custom was connected to
the [municipality], and that the policy or custom caused [the]
congtitutional violation.” Napier v. Madison Cnty., 238 F.3d
739, 743 (6th Cir.2001).

Failure to adequately train or supervise officers can rise to
the level of a de facto unconstitutional policy or custom
if a plaintiff can show: “(1) the training or supervision
was inadequate to the tasks performed; (2) the inadequacy
was the result of the municipality's deliberate indifference;
and (3) the inadequacy was closely related to or actually
caused the injury.” Ellis v. Cleveland Mun. Sch. Dist., 455
F.3d 690, 700 (6th Cir.2006). “[D]€liberate indifferenceis a
stringent standard of fault, requiring proof that a municipal
actor disregarded a known or obvious consegquence of his
action.” Id. (quoting Board of Cnty. Comm ‘rs of Bryan
Cnty. v. Brown, 520 U.S. 397, 410, 117 S.Ct. 1382, 137
L.Ed.2d 626 (1997)). “Only where a municipality's failure
to train its employees in a relevant respect evidences a
‘deliberate indifference’ to the rights of its inhabitants can
such a shortcoming be properly thought of asacity ‘policy or
custom’ that is actionable under § 1983.” Logginsv. Franklin
Cnty., 218 F. App'x 466, 473 (6th Cir.2007) (quotation
omitted).

*5 The Court will address Plaintiffs' § 1983 claims against
each Defendant in turn.

A. Claims Against Officer Davesin hisIndividual
Capacity

Plaintiffs assert Officer Daves violated the Fourth and
Fourteenth Amendments of the United States Constitution,
particularly with respect to Plaintiffs right to be free from

(141 of 255)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001501692&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_907
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001501692&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_907
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002219903&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_424
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002219903&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_424
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020367107&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020367107&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020367107&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989134069&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_350_1479
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989134069&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_350_1479
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994215115&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_1347
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994215115&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_1347
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b6d215e386111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b6d215e386111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b6d215e386111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b6d215e386111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008388207&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_533
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008388207&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_533
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988079271&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988079271&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989089479&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989089479&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005494482&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_542
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005494482&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_542
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005494482&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_542
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b6d215e386111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988029040&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988029040&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b6d215e386111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114250&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114250&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001045029&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_743
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001045029&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_743
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009603102&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_700
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009603102&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_700
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997097704&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997097704&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997097704&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b6d215e386111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011587259&pubNum=6538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_6538_473
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011587259&pubNum=6538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_6538_473
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b6d215e386111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)

Wright v. City of Chafe@88g4 32 Ko rte PAEKNEN 1 430D)

44 NDLR P 131

(2) illegal seizure; (2) unlawful arrest; (3) illegal detention
and imprisonment; and (4) physical abuse, coercion, and
intimidation. Defendant, however, avers he is entitled
to qualified immunity. Under the doctrine of qualified
immunity, government officials are generally shielded
from civil damages liability when performing discretionary
functions*“aslong astheir actions could reasonably have been
thought consistent with the rights they are aleged to have
violated.” Anderson v. Creighton, 483 U.S. 635, 638, 107
S.Ct. 3034, 97 L.Ed.2d 523 (1987). Even if a government
official deprives a plaintiff of a federal right, “qualified
immunity will apply if an objective reasonable officer would
not have understood, by referencing clearly established law,
that his conduct was unlawful.” Painter v. Robertson, 185
F.3d 557, 567 (6th Cir.1999). Qualified immunity protects
“all but the plainly incompetent or those who knowingly
violate the law.” Malley v. Briggs, 475 U.S. 335, 341, 106
S.Ct. 1092, 89 L.Ed.2d 271 (1986). The plaintiff bears the
burden of showing a defendant is not entitled to qualified
immunity. See Wegener v. Covington, 933 F.2d 390, 392 (6th
Cir.1991).

Courtstypically employ atwo-part test to determine whether
qualified immunity will apply. First, a court must consider
whether, when viewed in the light most favorable to the
plaintiff, “thefactsalleged show the officer's conduct viol ated
aconstitutional right.” Saucier v. Katz, 533 U.S. 194, 201, 121
S.Ct. 2151, 150 L.Ed.2d 272 (2001) (citing Segert v. Gilley,
500 U.S. 226, 232, 111 S.Ct. 1789, 114 L .Ed.2d 277 (1991)).
It must al so consider “whether theviolation involved aclearly
established constitutional right of which a reasonable person
would have known.” Peete v. Metro. Gov't of Nashville &
Davidson Cnty., 486 F.3d 217, 219 (6th Cir.2007) (citation
omitted). This second inquiry looks closely at the particular
context of the case rather than asking whether a right was
clearly established “as a broad general proposition.” See
Saucier, 533 U.S. at 201. Since the failure of either prong is
dispositive in favor of the defendant, the Court may address
either prong of the test first. See Pearson v. Callahan, 555
U.S. 223, 236, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009).

Because qualified immunity shields reasonable conduct, even
when it is mistaken, the Sixth Circuit has at times added a
third line of inquiry to the traditional two-part test: “whether
the plaintiff has offered sufficient evidence to indicate that
what the official allegedly did was objectively unreasonable
inlight of the clearly established constitutional rights.” Peete,
486 F.3d at 219;cf. Eversonv. Leis, 556 F.3d 484, 494 n. 4 (6th
Cir.2009) (stating regardless of whether the two-prong or the
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three-prong test is applied, “the essential factors considered
are [ ] the same”). “[I]f officers of reasonable competence
could disagree[on thelegality of theaction], immunity should
be recognized.” Malley, 475 U.S. at 341.

*6 Here, Plaintiffs did not meet their burden of showing
Defendant is not entitled to qualified immunity. Plaintiffs
first assert Defendant violated their Fourth and Fourteenth
Amendment rights by engaging in an unlawful seizure and
arrest, as well as an unlawful detention. An arrest made
pursuant to a facially valid warrant “is normally a complete
defense to a federal constitutional claim for false arrest or
false imprisonment made pursuant to § 1983.” Voyticky v.
Vill. of Timberlake, 412 F.3d 669, 677 (6th Cir.2005) (citing
Baker v. McCollan, 443 U.S. 137, 14344, 99 S.Ct. 2689,
61 L.Ed.2d 433 (1979)). The Fourth Amendment requires
that “no Warrants be issued, but upon probable cause.” U.S.
Const. amend. 1V. “Probable cause exists if the facts and
circumstances known to the officer warrant a prudent man
in believing that the offense has been committed.” Logsdon
v. Hains, 492 F.3d 334, 341 (6th Cir.2007) (quoting Henry
v. United Sates, 361 U.S. 98, 102, 80 S.Ct. 168, 4 L.Ed.2d
134 (1959)). The officer's actual motives are irrelevant if
the circumstances, viewed under an objective light, support
a showing of probable cause. Criss v. City of Kent, 867
F.2d 259, 262 (6th Cir.1988). Moreover, even officers who
“reasonably but mistakenly conclude that probable cause is
present” are entitled to immunity. Hunter v. Bryant, 502 U.S.
224, 227, 112 S.Ct. 534, 116 L.Ed.2d 589 (1991) (quoting
Anderson v. Creighton, 483 U.S. 635, 641, 107 S.Ct. 3034,
97 L.Ed.2d 523 (1987)). “ Only where the warrant application
is so lacking in indicia of probable cause as to render
official belief in its existence unreasonable will the shield
of immunity be lost.” Malley, 475 U.S. at 344-45 (internal
citation omitted).

Because there is no dispute that Officer Daves obtained
a facially valid warrant from a magistrate judge, the key
inquiry is whether his affidavit was, in fact, deeply lacking
in any indicia of probable cause. Defendant sought a warrant
against Mr. Wright for a number of violations, including
reckless endangerment and evading arrest (Daves Aff. 1
35-36; Aff. of Complaint at 1). In determining whether an
officer is authorized to make an arrest, state law generally
governs. Logsdon v. Hains, 492 F.3d 334, 341 (6th Cir.2007).
Therefore, this Court will look to Tennessee law to examine
the charges against Mr. Wright that served as the bases for
Officer Daves' affidavit.
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With regard to reckless endangerment, Tenn.Code Ann. §
39-13-103(a) states, “[a] person commits an offense who
recklessly engages in conduct that places another person in
imminent danger of death or serious bodily injury.” Reckless
endangerment in Tennessee is a Class A misdemeanor and
reckless endangerment committed with a deadly weapon
is considered a Class E Felony. Tenn.Code Ann. § 39—
13-103(b). Under Tennessee law, an automobile may be
considered a deadly weapon under some circumstances. See
Sate v. McGouey, 229 S.W.3d 668, 674 (Tenn.2007) (noting
even an item that is not adeadly weapon per se can be deemed
adeadly weapon “if the defendant in aparticular case actually
used or intended to use the item to cause death or serious
bodily injury”).

*7 With regard to evading arrest, Tenn.Code Ann. § 39—
16-603(b)(1) states, “[i]t is unlawful for any person, while
operating amotor vehicleon any street, road, alley or highway
in this state, to intentionally flee or attempt to elude any law
enforcement officer, after having received any signal from
the officer to bring the vehicle to a stop.” Violation of this
provision is, at a minimum, a Class E Felony, and can be
a Class D felony if “the flight or attempt to elude creates a
risk of death or injury to innocent bystanders or other third
parties.” Tenn.Code Ann. § 36-16-603(b) (3).

A rational factfinder could conclude Officer Daves provided
sufficient facts in his affidavit upon which ajudicia officer
could determine probabl e cause existed. Among other things,
Officer Daves submitsin hisaffidavit Mr. Wright ran through
at least two red lightsin his car whiletrying to reach Erlanger
Hospital (Aff. of Complaint at 1). Even viewing the evidence
in the light most favorable to Plaintiffs, Plaintiffs admit Mr.
Wright drove through a red light at the first intersection
and that at least three other cars were at, near, or had just
passed through at the time of the alleged offense. Officer
Daves personaly insists he had to slam on his brakes to
avoid hitting Mr. Wright's vehicle. Based even on just these
facts, Officer Daves reasonably could have believed Mr.
Wright was putting other people “in imminent danger of
death or serious bodily injury” due to his conduct. Thus,
Officer Daves averment in his affidavit regarding the charge
of reckless endangerment was not without support to establish
probable cause.

Similarly, Officer Daves offered sufficient grounds in his
affidavit upon which amagistrate judge could have concluded
probable cause existed on the evading arrest charge. Officer
Davesassertsheturned on hisbluelightsand sirento pull over
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Mr. Wright after Mr. Wright ran through the first light (Aff.
of Complaint at 1). Even after seeing Officer Daves' lights,
Mr. Wright refused to stop. Plaintiffs insist Mr. Wright was
in no way “intentionally flee [ing] or attempting to alude”
Officer Davesasrequired under the statute. However, Officer
Daves had sufficient reason at the timeto believe Mr. Wright
had violated Tenn.Code Ann. § 39-16-603(b)(1). Moreover,
because Officer Daves belief was objectively reasonable
although mistaken, it was till sufficient to establish probable
cause.

Alternatively, Plaintiffs assert Officer Daves affidavit
contained “false facts and omitted material facts that had
bearing on whether probable cause existed” (Court File No.
47 at 23). They aso point to the fact that Officer Daves
“maliciously and perjuriously swore out a warrant for Mr.
Wright'sarrest.” Although Plaintiffs accuse Officer Daves of
acting maliciously, his motiveisirrelevant to the extent there
has been a sufficient showing of probable cause upon which
the magistrate judge issues a warrant. However, an officer
can be held liable under § 1983 if he established probable
cause and obtained the arrest warrant by “making material
false statements either knowingly or in reckless disregard
for the truth.” Vakilian v. Shaw, 335 F.3d 509, 517 (6th
Cir.2003). The plaintiff seeking to overcome the officer's
qualified immunity defense, however, must demonstrate; “ (1)
a substantial showing that the defendant stated a deliberate
falsehood or showed reckless disregard for the truth and (2)
that the allegedly false or omitted information was material
to the finding of probable cause.” Id.

*8 Plaintiffs have not demonstrated that Defendant made
a “deliberate falsehood” or “showed reckless disregard for
the truth” when he sought the arrest warrant. Plaintiffs
insist Defendant's affidavit “merely alludes to a claimed
medical emergency.” Moreover, they claim Defendant failed
to mention that Plaintiffs had a legally justifiable defense.
An officer's affidavit, however, need only contain “adequate
supporting facts about the underlying circumstances to show
that probable cause exists for the issuance of the warrant.”
Wheseler v. City of Lansing, 660 F.3d 931, 938 (6th Cir.2011).
Officer Daves affidavit clearly states that, as he approached
Mr. Wright outside the hospital, Mr. Wright “yelled and said
it was an emergency and that he was an EMT” (Aff. of
Complaint at 1). Officer Daves then proceeds to describe
the events at the hospital explaining that Mr. Wright took a
female, presumably Mrs. Wright, into the emergency room.
Paintiffs have failed to demonstrate how this language
evidences a “deliberate falsehood” or a “reckless disregard
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for the truth.” Furthermore, Officer Daves had no reason
to mention whether Plaintiffs had any legaly justifiable
defenses, such asnecessity, in hisaffidavit. Hisjob in drafting
the affidavit was to state the facts and circumstances with
regard to whether an offense was committed, not weigh
potential legal justifications for why an individual may have
committed an offense.

In sum, no reasonable factfinder would conclude, even
viewing the facts in the light most favorable to Plaintiffs,
that Defendant violated Plaintiffs Fourth Amendment right
to be free from unlawful seizure, arrest, and detention. Thus,
Defendant is entitled to qualified immunity on these claims.

Plaintiffs also clam Defendant violated their Fourth
Amendment rights by engaging in “ physical abuse, coercion,
and intimidation.” Construed more broadly as an excessive
force claim, such a clam will arise under the Fourth
Amendment “[i]f the plaintiff was a free person at the time
of the incident and the use of force occurred in the course
of an arrest or other seizure of the plaintiff.” Phelpsv. Coy,
286 F.3d 295, 299 (6th Cir.2002) (citing Grahamv. Connor,
490 U.S. 386, 395, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1989)).
When determining whether an officer engaged in excessive
force, a court should apply “the objective-reasonableness
standard, which depends on the facts and circumstances
of each case viewed from the perspective of a reasonable
officer on the scene and not with 20/20 hindsight.” Binay v.
Bettendorf, 601 F.3d 640, 647 (6th Cir.2010) (quoting Fox
v. DeSoto, 489 F.3d 227, 236 (6th Cir.2007)). “ This standard
contains a built-in measure of deference to the officer's on-
the-spot judgment about thelevel of force necessary inlight of
the circumstances of the particular case.” Burchett v. Kiefer,
310 F.3d 937, 944 (6th Cir.2002) (citing Graham, 490 U.S.
at 395). In evaluating whether the officer's use of force was
reasonable, a court should consider “the severity of the crime
at issue, whether the suspect poses an immediate threat to the
safety of the officers or others, and whether he is actively
resisting arrest or attempting to evade arrest or flight.” Id.
(citing Darrah v. City of Oak Park, 255 F.3d 301, 307 (6th
Cir.2001)).

*9 Here, Plaintiffsdo not allege any conduct was committed
on the part of Defendant that would rise to a violation of
the Fourth Amendment for use of excessive force. Officer
Daves had no physical contact with Mrs. Wright. Defendant's
only physical contact with Mr. Wright was when he grabbed
his arm while Mr. Wright was assisting his wife out of the
car. What Defendant knew at the time of the incident was
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that Mr. Wright had possibly committed two fel onies, among
other violations, in his presence. In particular, Mr. Wright ran
through two red lights and failed to stop for a police car that
had signaled him to stop. In the midst of having to discern
Mr. Wright'strue motives upon arriving at the hospital, it was
not completely unreasonable for Defendant to have grabbed
Mr. Wright's arm as he reached into the passenger side of the
car. In retrospect, it was probably an unnecessary act given
thetotality of the circumstances. However, this assessment by
the Court ismadein hindsight, a perspective Defendant could
not avail himself of at the time of the incident. Finally, even
if the Court was to conclude Defendant's conduct—either the
grabbing of Mr. Wright's arm or his temporarily blocking
the couple from entering the hospital—was unreasonable,
nothing Plaintiffs have alleged would support a claim that
such force would have been “excessive.”

Hence, the Court concludes Defendant is entitled to qualified
immunity on Plaintiffs § 1983 claim.

B. Claims Against City of Chattanooga and Officer
Davesin his Official Capacity

Plaintiffs Complaint alleges Defendant City of Chattanooga
and Officer Daves in his official capacity violated their
congtitutional rights under § 1983. Generally speaking,
Plaintiffs assert the City of Chattanooga engaged in a policy
or custom allowing and encouraging Officer Daves and other
officers to violate citizens civil rights by making arrests
without probable cause and using improper force (Complaint
at 10-14). They aso allege the City of Chattanooga failed to
adequately train, supervise, and discipline officers who made
improper arrests or used improper force.

As a preliminary matter, Plaintiffs insist the Court should
disregard the affidavits of Susan Blaine, Captain of Internal
Affairs of the CPD; Lon Eilders, Manager of Accreditation
and Standards of the CPD; and Mark Smeltzer, Training
Coordinator for the CPD (Court File No. 47). Plaintiffs
assert Defendants failed to properly disclose these withesses
during discovery. Rule 37(c)(1) of the Federa Rules of
Civil Procedure provides that “[i]f a party fails to provide
information or identify a witness as required by Rule 26(a)
or (e), the party is not alowed to used that information
or witness to supply evidence on a motion ... unless the
failure was substantially justified or is harmless.” This rule
“mandates that a trial court punish a party for discovery
violationsin connection with Rule 26 unlessthe violation was
harmless or is substantially justified.” R.C. Olmstead, Inc.
v. CU Interface, LLC, 606 F.3d 262, 271-72 (6th Cir.2010)
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(quoting Robertsv. Galen of Virginia, Inc., 325 F.3d 776, 782
(6th Cir.2003)). The burden is on the “potentially sanctioned
party” to demonstrate harmlessness. Id.

*10 As support for their alegations, Plaintiffs first note
Defendants did not mention these witnesses in response to
Plaintiffs “ Notice to take Deposition of City of Chattanooga
30(b) (6) Representative Duces Tecum.” Instead, Defendants
only produced now-former Chief Mike Williams. Further,
Plaintiffs claim Defendants disclosed Captain Susan Blaine
as an expert witness after the expert disclosure deadline
set in the parties amended scheduling order. The deadline
was September 16, 2011; Defendants did not submit this
information until September 26, 2011. Due to Defendants
delay, Plaintiffs claim they had insufficient time to depose
or serveinterrogatories on Captain Blaine before the close of
discovery. Finaly, Plaintiffs aver Defendants never disclosed
the names of Lon Eilders or Mark Smeltzer.

In response, Defendants claim they made clear to Plaintiffs
that not one person would be able to speak to all the issues
raised in Plaintiffs notice (Court File No. 50-1 (“Aff. of
Crystal Freiberg”), 14). Defendants al so offer the deposition
of former Chief Mike Williams to show Captain Susan
Blaine was identified as a potential witness who could offer
information on internal affairsissues (id. § 51; Court File No.
50-3 at 23, 37). Similarly, although Defendants admit they
did not disclose Mark Smeltzer's name, they claim he was
used as a substitute for Lieutenant Danna V aughn—another
potential witness mentioned in Williams' deposition who
could testify about training—because Lieutenant Vaughn was
unavailable at the time the affidavits were being prepared
(Court File No. 50). Defendants do not contest the fact that
their expert disclosure list was submitted late.

In light of the evidence before the Court, the Court will
not credit any testimony offered by Defendant with respect
to Captain Blaine for purposes of the pending dispositive
motions. Defendants submitted this information late to
Plaintiffs, therewasno substantial justification for their delay,
and Plaintiffs were unable to fully conduct discovery with
respect to thiswitness as aresult. With respect to Lon Eilders
and Mark Smeltzer, the Court recognizes there is some
dispute over whether their names were properly disclosed; it
appears they were not. However, the Court need not rule on
thisissue directly. The Court will refrain from relying on any
expert testimony offered by these witnessesin light of thefact
that neither appeared to offer any. With that said, to the extent
any publicly available exhibits offered in support of Captain
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Blaine, Lon Eilders, or Mark Smeltzer's affidavits, such as
CPD policiesand procedures, are placed at issue by Plaintiffs,
such documents may be used by the Court as sources that
contain the full text of those policies and procedures.

Returning to Plaintiffs § 1983 claims, Plaintiffs have failed
to demonstrate a genuine issue of material fact exists with
regard to whether a City of Chattanooga policy or custom
authorizes officers to violate Plaintiffs civil rights. First,
Plaintiffs have not shown the City of Chattanooga lacks
sufficient policies and procedures on the use of force and
proper arrest procedures. The CPD has a policy known as
ADM-5 that provides officers with guidance on the use of
force (ADM-5 at 2-3). Also, the CPD has in place a policy
known as OPS-42 to address proper arrest procedures; the
policy, among other things, clearly states officers must have
probable cause to make a lawful arrest for afelony (OPS-42
a 2).

*11 Plaintiffs, however, assert that even if no officia
policy isin place that authorized the violation of their civil
rights, Defendants are liable under § 1983 because the City
of Chattanooga has engaged in a “custom” or widespread
practice of violating civil rights. In particular, Plaintiffs
clam the City of Chattanooga has failed to adequately
train, supervise, and discipline its officers and has, therefore,
displayed “ deliberate indifference” towards Plaintiffs rights.
Despite making this broad claim, Plaintiffs have in no
way demonstrated that the City of Chattanooga's training,
supervision, or discipline was actually inadequate, nor have
they demonstrated “ any inadequacy wastheresult of the[City
of Chattanooga's] deliberateindifference.” SeeEllis, 455 F.3d
at 700.

Plaintiffs point to Officer Daves conduct both in the instant
case as well as his past conduct to support their contention
that Defendants have failed to adequately train, supervise,
and discipline. Notably, Plaintiffs can identify no other
officers with the CPD to illustrate Defendants' failure in
these areas. Plaintiffs claim the City of Chattanooga tacitly
approved Officer Daves conduct by allowing him to violate
its policiesin the instant case. As previously noted, however,
it is apparent Officer Daves acted pursuant to a valid arrest
warrant. Plaintiffs allege other violations were committed
though, including a violation of section VII of ADM—42,
which requires that night and early morning arrests for
felonies be madeimmediately even without awarrant (ADM—
42 at 6). Also, they note Officer Daves was rude and used
inappropriate language in violation of general policies of
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good police behavior. Even if Officer Daves violated these
policies, such conduct alonefailsto demonstrate awidespread
decision on the part of the City of Chattanooga to allow its
officers to violate citizens' civil rights. In fact, presumably,
Officer Wright's decision with respect to section VII of
ADM—-42to not arrest Mr. Wright immediately was based on
consideration of other CPD policies, such as the policy that
states it is preferable for officers to obtain awarrant first for
less serious offenses, especially when “the offender does not
pose a significant threat to the community and when he or
sheis not likely to flee” ADM—42 at 2. Here, Mr. Wright
was at the hospital with hiswife and the circumstances likely
satisfied these criteria.

Plaintiffs also point to evidence of investigations conducted
with respect to Officer Davesto show a pattern on the part of
the City of Chattanoogathat allows officerstoviolate citizens
civil rights. Again, however, Plaintiffs fail to demonstrate
how these isolated incidents evidence a widespread pattern
or show “deliberate indifference” on the part of the City
of Chattanooga. Plaintiffs use two investigations sustained
against Officer Daves to illustrate their theory. The first
incident shows Officer Daves was investigated for improper
use of force after spraying a crowd of juveniles with pepper
spray and not filling out a use of force form afterwards
(Court File No. 47-8). The second incident involved Officer
Daves engaging in an improper pursuit by failing to initially
turn on his emergency signals (Court File No. 47-9). Only
the use of force incident is relevant to the facts of this
case. However, besides failing to demonstrate a widespread
practice of the violation of citizens' civil rights, these
incidents reveal the City of Chattanooga is actively engaged
in disciplining its officers. For the aforementioned incidents,
Officer Daves received a five-day suspension and verbal
counseling, respectively.

*12 Plaintiffs also offer no evidence to show Officer Daves

or other officers failed to receive the training offered by
the CPD or supervision. Ultimately, they have failed to
demonstrate “the existence of a widespread practice that ...
is so permanent and well settled as to constitute a custom or
usage with the force of law.” See Monell, 436 U.S. at 691.

Finally, Plaintiffs insist that omissions in the City of
Chattanooga's training and policies aso support their §
1983 claims. Based on the evidence before this Court, the
CPD offers a comprehensive and time-intensive training
curriculum for its officers on a number of topics, including
use of force and proper arrest procedures (Court File No. 50—
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3 (“Aff. of Michael Williams"), at 47-65. According to then-
Deputy Chief Michael Williams, the curriculum that was in
place at the time of the incident involving Plaintiffs covered
beyond what was required in most areas by the Tennessee
POST, the governing body over Tennessee law enforcement
officials (Aff. of Michael Williams at 47). Plaintiffs have
focused on some of the topics that are absent from the
curriculum, such as the lack of a policy on assessing and
dealing with medical emergencies, training on identifying
when necessity is a defense, and training on accommodating
persons with disabilities. They rely on Hobart v. City
of Safford, 784 F.Supp.2d 732 (S.D.Tex.2011), for the
proposition that the lack of training in a relevant area can
support a § 1983 claim. They also rely on Haobart for the
“single incident exception,” which states a claim can be
made out if the plaintiffs “allege facts that, if proven true,
would support a finding that [their injury] was the *highly
predictable consequence of [the municipality's] fail[ure] to
train its employees.”Id. at 753.

Here, however, Plaintiffs have failed to show the aleged
inadequacies were so severe that their result—the alleged
injuries to Plaintiffs—would be “known or obvious’ to the
City of Chattanooga nor have they shown the result was
the “inevitable consequence of those inadequacies.” See id.
Although the City of Chattanooga would ideally have a
policy on every issue, none of the policies mentioned by
Plaintiffs rise to the level necessary to invoke the “single
incident exception” referenced by Plaintiffs. The possibility
of Mr. Wright being arrested or Mrs. Wright receiving
delayed medical care under the circumstancesin this case are
not so “known and obvious’ that the City of Chattanooga
would have anticipated it to create a policy about “medical
emergencies’ or anticipate such a scenario involving an
individual with adisability. Moreover, theinjuries alleged by
Plaintiffs would not inevitably result from the lack of such
policies. Finally, to the extent Plaintiffs are asserting officers
need to betrained on the legal justifications or defenses, such
as necessity, they are misguided. As noted in the CPD policy
manual itself, “in most cases, it is not the role of a police
officer to decide whether an offense should be prosecuted;
that is the responsibility of the court prosecutor” (OPS-42 at
7). Assessing whether alegal justification or defense applies,
such as necessity, is not an essential component of an officer
training curriculum.

*13 Ultimately, with regard to training, the Court must
consider whether “in light of the duties assigned to specific
officers or employees the need for more or different training
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is so obvious, and the inadequacy so likely to result in the
violation of constitutional rights, that the policymakers of
the city can reasonably be said to have been deliberately
indifferent to the need .” City of Canton v. Harris, 489
U.S. 378, 389, 109 S.Ct. 1197, 103 L.Ed.2d 412 (1989).
Here, Paintiffs allegations of inadequate training fail to
demonstrate any “deliberate indifference” on the part of the
City of Chattanooga and, therefore, must be dismissed along
with their other § 1983 claims. Accordingly, the Court will
grant summary judgment on Plaintiffs' § 1983 claims against
Defendants City of Chattanooga and Officer Daves in his
official capacity.

IV.AMERICANSWITH DISABILITIESACT

Plaintiffs' Complaint alleges violations of the Americanswith
Disabilities Act, “including but not limited to” Title Il and
Title 11l (Complaint at 14). Because Title | of the ADA deals
with employment and Title 111 of the ADA involves public
accommodations operated by private entities, the Court will
limit its analysis to Title |1, which is the only subsection the
Court can determineis particularly relevant to thefacts of this

case.* The Court so notes, as a preliminary matter, that the
ADA claim brought against Officer Daves in his individual
capacity must be dismissed given that “thereis no individual
liability under Title Il of the ADA.” Sagan v. Sumner Cnty.
Bd. of Educ., 726 F.Supp.2d 868, 875 (M.D.Tenn.2010)
(citing Carten v. Kent Sate Univ., 282 F.3d 391, 396-97 (6th
Cir.2002)).

Title Il of the ADA provides that “no qualified individual
with a disability shall, by reason of such disability, be
excluded from participation in or be denied the benefits
of the services, programs, or activities of a public entity,
or be subjected to discrimination by any such entity.” 42
U.SC. § 12132. To establish a prima facie case under
Title Il of the ADA, a plaintiff must show: “(1) she has
a disability; (2) she is otherwise quadified; and (3) she
is being excluded from participation in, being denied the
benefits of, or being subjected to discrimination under the
program solely because of her disability.” Dillery v. City of
Sandusky, 398 F.3d 562, 567 (6th Cir.2005) (citing Jones
v. City of Monroe, 341 F.3d 474, 477 (6th Cir.2003)).
To recover compensatory damages, the plaintiff must also
prove intentional discrimination. Tucker v. Tennessee, 443
F.Supp.2d 971, 973 (W.D.Tenn.2006). The discrimination
must have been “intentionally directed toward him or her
in particular.” Tucker v. Tennessee, 539 F.3d 526, 532 (6th
Cir.2008).
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Failure to supervise or train are not viable theories for
recovery of compensatory damagesin a Title Il ADA claim
since such failure is necessarily not directed at a particular
disabled individual. See Dillery, 398 F.3d at 568 (“Acts and
omissions which have a disparate impact on disabled persons
in general are not specific acts of intentional discrimination
againgt the plaintiff in particular.”) (quotation omitted); see
also Scozzari v. City of Clare, 723 F.Supp.2d 945, 973
(E.D.Mich.2010) (recounting how the court earlier “denied
Plaintiff leave to amend the complaint to allege aclaim based
on the City's failure to train its officers under the ADA
because pursuing such a claim would be futile”).

*14 Here, assuming Mrs. Wright had a disability and was
otherwise qualified, the Court still concludes no reasonable
factfinder would find Defendants violated Title Il of the
ADA based on the record. First, Plaintiffs have failed
to demonstrate how Mrs. Wright was excluded from or
personally denied the benefit of a service offered by the
City of Chattanooga because of her disability. Mrs. Wright
ultimately received medical treatment from Erlanger Hospital
and was not deprived of treatment by the hospital. Therefore,
the public entity at issue is not the hospital nor is the
hospital a party to this case. To the extent Plaintiffs are
alleging Officer Daves prevented Mrs. Wright from receiving
treatment, an officer may be subject to an ADA claim if he
arrests an individual and denies her medical care because
sheisdisabled. See Thompson v. Williamson Cnty., 219 F.3d
555, 558 (6th Cir.2000). However, at no point was Mrs.
Wright ever under arrest or subject to being arrested. To the
extent Plaintiffs are alleging the City of Chattanooga had
an obligation to provide a service that would accommodate
Mrs. Wright in receiving medica care in light of her
medical emergency, Plaintiffs claim still fails. As noted by
Defendants, no factsin this case indicate Plaintiffs contacted
the City of Chattanooga or requested any accommaodationsto
drivethrough red lightswithout stopping to reach the hospital .
Moreover, had Plaintiffs desired such assistance, presumably
Mr. Wright might have quickly explained the circumstances
to Officer Daves to seek his assistance when he saw Daves
lights flashing behind him on the way to the hospital.

Even if Defendants have in some way violated the third
prong, Plaintiffs have offered no evidence of intentional
discrimination, which is essential to support a claim under
Title 1l of the ADA. Even viewing the facts in the light
most favorableto Plaintiffs, Plaintiffs have not shown Officer
Daves prevented Mrs. Wright from receiving medical care
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“because” of her disability. If anything, Officer Daves
engaged in such conduct because Mr. Wright had possibly
committed two felonies in his presence and Mr. Wright had
failed to acknowledge his earlier conduct.

Finally, any “failure to train or supervise’ claims cannot
survive summary judgment. Claims under Title Il of the
ADA must be brought against a specific individual. See
Dillery, 398 F.3d at 568. Plaintiffs allegations regarding the
absence of a policy or inadequate training would inevitably
be directed at the general populace and would fail to address
the primary issue—that is, whether Defendants intentionally
discriminated against Mrs. Wright in particular.

Accordingly, the Court will grant summary judgment on
Plaintiffs' ADA claims against all Defendants.

V.STATE LAW CLAIMS

Plaintiffs assert severa different state law claims against
Defendants. The Court finds dismissal without prejudice is
proper for these claims. As state law claims brought in
a federal-question case, the claims can only be heard by
the Court through the exercise of supplementa jurisdiction,
pursuant to 28 U.S.C. § 1367. The exercise of federa
supplemental jurisdictionisdiscretionary. District courts may
decline to exercise supplemental jurisdiction over a state law
clamif:

*15 (1) the claim raisesanovel or complex issue of State
law,

(2) the claim substantially predominates over the claim

Page: 10

(3) the district court has dismissed al claims over which it
has original jurisdiction, or

(4) in exceptiona circumstances, there are other
compelling reasons for declining jurisdiction.

28 U.S.C. § 1367(c).

Here, the Court has dismissed al claims over which it has
origina jurisdiction, thus the third rationale of § 1367(c)
applies. The Sixth Circuit “has expressed a strong policy
in favor of dismissing” state law claims when all federa
claims over which the district court had original jurisdiction
have been dismissed. Staggs v. Ausdenmoore, No. 92—-3172,
1993 WL 131942, *5 (6th Cir. Apr.27, 1993). Accordingly,
the Court will dismiss without prejudice al state law claims
against Defendants.

V1. CONCLUSION

For the reasons stated above, the Court will GRANT
IN PART the motions for summary judgment filed by
Defendants City of Chattanooga and Officer James Daves
in his official capacity (Court File No. 24) and Officer
Daves in his individual capacity (Court File No. 28). The
Court will GRANT summary judgment for all Defendants
on Plaintiffs § 1983 and ADA claims. The Court will
DISMISS WITHOUT PREJUDICE all state law claims
against Defendants.

Parallel Citations

or claims over which the district court has originad 44 NDLRP 131
jurisdiction,
Footnotes
1 Plaintiffs fail to provide support for why any other provisions, including those of subsection 1V of the ADA.
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Synopsis

Background: Suspect sued officersfor excessiveforce under
§1983. Following affirmance of denial of qualifiedimmunity
and remand, 166 Fed.Appx. 835, the United States District
Court for the Southern District of Ohio, denied officers
motion for summary judgment based on qualified immunity.
Officers appedled.

Holdings: The Court of Appeals, Boggs, Chief Judge, held
that:

[1] Court of Appeals was not bound, under law of the
case doctrine, by District Court's first denial of qualified

immunity;

[2] Court of Appealshad jurisdiction to review district court's
second denial of summary judgment; and

[3] officers did not use excessive force.

Reversed.
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In reviewing district court's second denia of
police officers mation for summary judgment
based on qualified immunity in excessive force
action, Court of Appeals was not bound, under
law of the case doctrine, by result reached in
district court's first denial of officers motion for
summary judgment based on qualified immunity,
given introduction of substantially new evidence,
consisting of suspect's deposition testimony that
he had no memory of relevant events. U.S.C.A.
Const.Amend. 4; Fed.Rules Civ.Proc.Rule 56, 28
U.S.CA.

14 Cases that cite this headnote

2] Federal Courts
&= Civil rights cases

Court of Appeas had jurisdiction to review
district court's denial of summary judgment to
policeofficerson ground of qualified immunity in
suspect's excessive force action, notwithstanding
rule of Johnson v. Jones that court hearing
qualified immunity case on interlocutory review
does not havejurisdiction to disagree with district
court's decision that record contains factua
dispute, where suspect himself admitted that no
factual dispute existed. U.S.C.A. Const. Amend.
4; Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.

14 Cases that cite this headnote

[3] Arrest
7= Restraints

Officers did not wuse excessive force
in handcuffing suspect as he experienced
hypoglycemic attack, where suspect, who could
not remember the relevant events, did not deny
that he fought with officers, and he admitted that
on previous occasions hisblood sugar dropped, he
acted aggressively, and he later did not remember
what he had done. U.S.C.A. Const.Amend. 4.

12 Cases that cite this headnote

*849 On Appea from the United States District Court for
the Southern District of Ohio.
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Before: BOGGS, Chief Judge; KENNEDY, Circuit Judge;
and JORDAN, District Judge. :

Opinion
BOGGS, Chief Judge.

Officers Bruce Ramage and Jaimee Coulter appeal the district
court's denial of their motion for summary judgement based
on qualified immunity. John Wysong sued the defendants
under § 1983 for using excessive force when they arrested
him. This case is on its second interlocutory appeal; the
district court previously denied the defendants' motion for
summary judgment and a panel of this court affirmed in
an unpublished order. After the case returned to the district
court, the defendantstook additional discovery, renewed their
motion for summary judgment, had the motion denied, and
appealed again.

We reverse because Wysong cannot raise a genuine issue
of material fact. He has no evidence to support his claim,
and after the previous interlocutory appeal, has admitted in
a deposition that he has no memory of the relevant events.
We hold that on the undisputed facts of this case—undisputed
because Wysong cannot contradict the version told by the
police officers and a disinterested withess—no constitutional
violation occurred and that the officers are therefore entitled
to summary judgment.

A

John Wysong has suffered from diabetes for seventeen
years. He takes medication to control his disease, but on
several occasions his blood sugar has plunged unexpectedly.
Previous sudden drops in blood sugar have caused Wysong
to act aggressively and later not remember what happened.
During at least one of these episodes, he acted “out of
control,” “resisted” his wife's attempts to help by giving
him orange juice, and yet did not remember struggling once
he recovered. Wysong was driving home from work on
July 13, 2002, at about 8:45 p.m., when he experienced
a hypoglycemic attack. He pulled into a Kroger grocery
store intending to buy something to correct his blood
sugar imbalance. Wysong's last memory before waking up
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handcuffed in apolice car is pulling histruck into the grocery
store parking lot.

At approximately 8:49 p.m. that night, Officer Bruce Ramage
of the Heath Police Department was leaving the same parking
lot when two young adult females, Trese Whytal and Mary
Watring, met him and complained that a man in a white
truck was making obscene gestures and comments towards
them and was kicking the window in his truck. Officer
Ramage radioed the police dispatcher, watched the man leave
his truck, noticed that the man was staggering, and then
approached the man and asked if the truck was his. The man
was John Wysong. Wysong answered “whosetruck?,” turned,
and ran.

Ramage chased Wysong and radioed for help, yelling “ Stop!”
and “You're under arrest!” until he “was able to strike his
shoulder blade with my open hand [and] *850 cause[ ] him
to go to the ground.” Meanwhile, Officer Jaimee Coulter
arrived. Thetwo officerswent over to Wysong, whowaslying
on his stomach and “screaming,” and tried to get Wysong's
hands behind his back in order to cuff Wysong.

Up to this point, Wysong does not dispute the officers
testimony or challenge their actions. He admits that they
could not have known at this point whether his odd
behavior arose from mental illness, intoxication, or criminal
intent. After this point, three different stories emerge: the
story told by the officers and Ms. Whytal, the story told
by Wysong's litigation documents, and the story told by
Wysong's deposition.

The officers say that Wysong refused to pull his arms from
beneath his body and violently resisted their attempts to
handcuff him. During this struggle, Wysong kicked Ramage
and Coulter. Ibid. Unable to move Wysong's arm, Ramage
resorted to “some open-handed strikes’ on Wysong's leg, and
with Coulter's help was finaly able to cuff Wysong's left
wrist. Officer Mark Phillips then arrived. Phillips testified
that Wysong was “flailing about his arms and legs’ and
that Phillips put his knee in Wysong's back to help subdue
Wysong. Thethree officersfinally managed to cuff Wysong's
other wrist and get him into the squad car. Officer Ramage
then interviewed Ms. Whytal and Ms. Watring, who had
witnessed the event. Whytal later swore in an affidavit that
Wysong was “out of control and struggling with the police
when they tried to handcuff him. At no time was [he] lying
motionless on the ground.”
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Wysong managed to “come around” and told the officers that

he was a diabetic. 2 The officers then called the paramedics,
and told them to go to the police station because the station
was roughly the same distance from the store as the hospital.
Oncethey arrived at the station, the paramedics gave Wysong
emergency treatment and then took him to the hospital. The
medical staff reported that Wysong's actions were caused
by an uncontrollable medical condition, and opined that he
should not be charged or arrested for that reason. Wysong
was later charged with one misdemeanor count of disorderly
conduct, but the charge was soon dropped.

Wysong tells a different story in his complaint and briefs. In
them, he alleges that when he was on the ground, he was not
resisting the officers in any way. He said that he was “not
conscious’ when he was on the ground and the police were
using force against him. He claims that the police account
of his resistance is “completely untrue,” but he does not
explain how he knows the police are lying when he himself
cannot speak to what happened. Wysong presented no other
witnesses or physical evidence to confirm his story. The
hospital report stated that he denied experiencing body aches
and showed no injuries other than a bruised left knee. The
district court saw a conflict between Wysong's claim and the
police testimony, so it ruled that factual questions precluded
granting summary judgment for the defendants.

After the first interlocutory appeal, the defendants took
Wysong's deposition. In the deposition, Wysong clarified (or
shifted) his position away from an affirmative *851 claim
of what happened to an admission that he did not know what
happened. Wysong did not assert that he was “knocked out”
when he was on the ground, but that he had no conscious
memory of what happened and could not affirm or deny any
of his actions while on the ground.

Q. Now, when you use the word “unconscious,” what
you mean is that you have no conscious memory of what
occurred.

A.Yes

Q. But you are not able to say that you were unconsciousin
the sense that you wer e compl etely motionless, not moving;
isthat correct?

A.Yes.
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Q. Now, would | be correct in saying that you have no
memory as to whether you became combative; is that
correct?

A.Yes
Q. Youarenot saying youdidn't. Y ou just have no memory.
A.Yes.

Q. Now am | correct in saying that you have no memory of
scuffling with the police; is that correct?

A.Yes.

Q. You are not saying that didn't happen. You are saying
that you have no memory of it; isthat correct.

A.Yes.

This deposition is also where Wysong admitted to the
prior incidents where a drop in blood sugar made him act
belligerently but then forget the entire episode.

B

Wysong filed his complaint on March 28, 2004. The
defendants moved for summary judgment on August 13,
2004. On January 18, 2005, the district court partially granted
the motion, dismissing all of Wysong's claims except his
Fourth Amendment claim for excessive force. The court
reasoned that “the essential facts—Plaintiff's behavior while
he was on the ground—are in dispute” because “[p]laintiff
claimshewasin an unconscious state, not resisting,” whenthe
officers used force. The court construed Wysong's allegation
that he was “unconscious’ while on the ground to mean
that Wysong claimed that he was “lacking consciousness,”
or “knocked out.” This is a legitimate definition. American
Heritage Dictionary of the English Language 1873 (4th ed.
2000) (defining “unconscious’ as “lacking consciousness’).
The district court denied qualified immunity based on this
perceived fact dispute. The defendants filed an interlocutory
appeal on the issue of qualified immunity. A panel of this
court issued a three-paragraph order, affirming and adopting
the reasoning of the district court. Wysong v. Ramage, 166
Fed.Appx. 835 (6th Cir.2006) (per curiam).

On remand, the defendants took additional discovery,
including Wysong's above-cited deposition in which he
acknowledged his lack of memory, and moved again
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for summary judgment based on qualified immunity. The
deposition showed that by “unconscious,” Wysong meant that
his physical actions were taken “without conscious control,”
or were “involuntary.” This is aso a reasonable definition.
American Heritage Dictionary of the English Language 1873
(4th ed. 2000) (giving another definition of “unconscious’ as
“without conscious control [or] involuntary”).

Despite this clarification and Wysong's admission that he
could not remember anything he did, the district court
perfunctorily dismissed the defendants' renewed motion for
summary judgment as a “third attempt to litigate issues
already decided.” The order relied exclusively on language
from its first order stating that Wysong could testify that he
was “unconscious’ when the officers used force. It did not
even acknowledge the difference between *852 Wysong's
deposition and the words of his complaint, and it did not
engage the defense contention that Wysong could not say that
he was unconscious in the “knocked-out” sense.

The defendants appealed again. Wysong filed a motion to
dismiss the appea for lack of jurisdiction, but a motions
panel denied the motion, reasoning that “this appeal contains
additional evidence” and raises a new legal question of
whether, in light of this evidence, the defendants are entitled
to judgment as a matter of law. Wysong v. City of Heath, No.
064433 (6th Cir. March 14, 2007) (unpublished order). We
now answer that question.

We review de novo a district court's denial of a motion for
summary judgment premised on qualified immunity. Mattox
v. City of Forest Park, 183 F.3d 515, 519 (6th Cir.1999).
On an interlocutory appeal such as this one, we consider
only abstract issues of law, so we must accept “the facts
alleged by the plaintiff and discuss only thelegal issuesin the
case.” Sheheev. Luttrell, 199 F.3d 295, 299 (6th Cir.1999).
To withstand summary judgment, the plaintiff must show a
genuineissue of material fact. Klepper v. First Am. Bank, 916
F.2d 337, 342 (6th Cir.1990). A mere scintilla of evidence
is insufficient; “there must be evidence on which the jury
could reasonably find for the [non-movant].” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 252, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986). The evidence must be admissible to
create a genuine issue for tria, id. at 247, 106 S.Ct. 2505,
because if the evidence is not admissible, there is nothing
on which a jury could base its decision. Summary judgment

Mext

Filed: 04/19/2013 Page: 4

is appropriate “against a party who fails to make a showing
sufficient to establish the existence of an element essential to
that party's case, and on which that party will bear the burden
of proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322,
106 S.Ct. 2548, 91 L .Ed.2d 265 (1986). In qualified immunity
cases, the plaintiff bears this burden; he must show that the
defendant is not entitled to qualified immunity. \Wegener v.
City of Covington, 933 F.2d 390, 392 (6th Cir.1991).

Before considering qualified immunity, we pause to explain
our jurisdiction to hear this case. First, the “law of the case”
doctrine does not control our decision. Under the law of the
case, “when a court decides upon arule of law, that decision
should continue to govern the same issues in subsequent
stagesin the same case.” Westside Mothersv. Olszewski, 454
F.3d 532, 538 (6th Cir.2006). Likewise, “findings made at
one point in the litigation become the law of the case for
subsequent stages of that same litigation.” United Sates v.
Moored, 38 F.3d 1419, 1421 (6th Cir.1994).

[1] Although the first panel to hear this case affirmed the
district court's denia of qualified immunity, the motions
panel, in denying the motion to dismiss this second
interlocutory appeal, held that the law of the case does not
bind our panel to the previous result. We agree. The law
of the case doctrine does not apply in three “exceptional
circumstances.” Westside Mothers, 454 F.3d at 538. One
such “exceptional circumstance” is when “substantially new
evidence has been introduced.” Ibid. This exception applies
here, because the facts in this appeal differ from the facts
in the first appeal. In the first appeal, the ambiguous use of
“unconscious’ led the court to decide the issue as if Wysong
claimed to have been “knocked out” or motionless. In this
appeal, the ambiguity has been eliminated through the new
evidencein Wysong's deposition. Despitethe assertionsinthe
district court'smost recent decision, we now know that *853
Wysong makes no claim of being “knocked out.” Instead,
he admits that he has no memory of the relevant events and
contends that whatever physica movements he made were

not voluntary acts. 2

While successiveinterlocutory appealson qualified immunity
may be unusual, they are not unheard of, and they are not
subject to any specia disfavor. See Behrensv. Pelletier, 516
U.S. 299, 306 n. 2, 116 S.Ct. 834, 133 L.Ed.2d 773 (1996)
(permitting second interlocutory appeal and observing that
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“Mitchell [v. Forsyth, 472 U.S. 511, 105 S.Ct. 2806, 86
L.Ed.2d 411 (1985) ] itself dealt with the second of two
interlocutory appeals on immunity claims’). The Supreme
Court observed that in Mitchell, “ neither the Court of Appeals
nor this Court assigned any significance to the successive
aspect of the second appeal.” Ibid. We do likewise and assign
no significance to the “ successive aspect” of the appeal now
before us.

[2] Second, the familiar rule in Johnson v. Jones, 515 U.S.
304, 115 S.Ct. 2151, 132 L.Ed.2d 238 (1995), does not
apply. Johnson held that a court of appeals, when hearing
a qualified immunity case on interlocutory review, does not
have jurisdiction to disagree with a district court's decision
that therecord containsafactual dispute that must beresolved
at trial. Id. at 320, 115 S.Ct. 2151. A more recent Supreme
Court case explains why, despite Johnson, we may decide
this case before us. In Scott v. Harris, 550 U.S. 372, 127
S.Ct. 1769, 167 L.Ed.2d 686 (2007), the district court found
a genuine issue of materia fact as to the plaintiff's conduct,
and the Eleventh Circuit decided that it therefore had no
jurisdiction to overturn the district court's decision. Scott, 127
S.Ct. at 1773.

But the Supreme Court reversed 8-1, and in the process
rejected both the plaintiff's version of the facts and the district
court's determination that a genuine factual dispute existed.
Ibid. The case dealt with a high-speed police chase, and
the incident had been caught on video. The Court looked
to the video, and said that the plaintiff's version of the
events was “so utterly discredited by the record that no
reasonable jury could have believed him” and that his story
was “blatantly contradicted by the record.” Scott, 127 S.Ct.
at 1776. Furthermore, we agree with the Third Circuit that
the Court disagreed with the lower courts “asto what Harris's
actions actually were, and not merely whether they could
be described as ‘dangerous to others.” ” Blaylock v. City
of Philadelphia, 504 F.3d 405, 414 n. 7 (3d Cir.2007).
Neither the mgjority nor Justice Stevens'slone dissent in Scott
mentioned Johnson v. Jones, or addressed the question of
jurisdiction, but logic dictates that Scott must have modified
Johnson's language about jurisdiction in order to reach the
result it did.

In Blaylock, the Third Circuit reconciled Scott and Johnson
by saying that Scott represents“the outer limit of the principle
of Johnson v. Jones—where the trial court's determination
that a fact is subject to reasonable dispute is blatantly and
demonstrably false, a court of appeals may say so, even on
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interlocutory review.” Blaylock, 504 F.3d at 414. We agree
with, and follow, the Third Circuit's view as a principled
way to read Johnson and Scott together and to correct the
rare “blatan[t] and demonstrabl[€]” error without allowing
Scott to swallow Johnson. Here, Wysong himself admitted
in a deposition that no factual dispute exists, so we are
comfortable *854 in saying that any determination to the
contrary is “blatantly and demonstrably contradicted by the
record,” Scott, 127 S.Ct. at 1776, and that we havejurisdiction
“to say so, even on interlocutory review.” Blaylock, 504 F.3d
at 414.

v

Courtsreviewing § 1983 claimsalleging excessiveforce must
first consider whether the officer violated the constitution
by using excessive force, then decide whether the officer
deserves qualified immunity because he did not violate
“clearly established” federal law. The Supreme Court hasheld
that these inquiries are distinct, Saucier v. Katz, 533 U.S.
194, 204, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001), so we
separate theinquiries despite the possibility for confusion this

reguirement creates. 3

Both points turn on a question that is simultaneously simple
and complex. If Wysong was resisting arrest, even if his
resistance arose from involuntary muscle spasms brought on
by diabetes, the officers did not use excessive force and
certainly would be entitled to qualified immunity if they did.
By contrast, if Wysong was lying motionless on the ground
—if he was “unconscious’ in the sense of being knocked
out—the officers used excessive force and are not entitled
to qualified immunity. This is an interlocutory appeal, so
we must view the facts in the light most favorable to the
plaintiff. In most cases, the result would be the result reached
by the district court, a decision that factual disputes warrant
denying summary judgment. The difference in this case is
whether Wysong can present any “facts’ to view favorably
when he offers no external evidence, identifies no supporting
witnesses, and cannot remember the underlying events.

A

The Fourth Amendment's “objective reasonableness’ test
appliesto al claims for excessive force. Graham v. Connor,
490 U.S. 386, 394, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1989).
Reasonableness “must be judged from the perspective of a
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reasonable officer on the scene, rather than with the 20/20
vision of hindsight” and “ ‘not every push or shove, even
if it may later seem unnecessary in the peace of a judge's
chambers, violates the Fourth Amendment.’ ” Ibid. (quoting
Johnson v. Glick, 481 F.2d 1028, 1033 (2d Cir.1973)). The
test is fact specific, not mechanical, and the three most
important factors for each case are: (1) the severity of the
crime at issue; (2) the threat of immediate danger to the
officers or bystanders; and (3) the suspect's attempts to resist
arrest or flee. Id. at 396. The standard “contains a built-in
measure of deference to the officer's on-the-spot judgment
about thelevel of force necessary in light of the circumstances
of the particular case.” Burchett v. Kiefer, 310 F.3d 937, 944
(6th Cir.2002).

Our cases show that the police may use force on suspects
who resist arrest in the manner in which Wysong resisted.
When a suspect merely “twisted and turned some,” police
had the right to use force when arresting him. Burchett,
310 F.3d at 940, 943. Likewise, our court granted qualified
immunity to police officers who tackled a suspect who
had led them on a low-speed chase to the police station.
Goodrich v. Everett, 193 Fed.Appx. 551, 556 (6th Cir.2006).
Goodrich held that *855 even if the officers were “kneeing
and kicking” the plaintiff while handcuffing him, the force
was not unreasonable in the context of an arrest where a
reasonable officer could have concluded that the plaintiff
“was capable of violence and intended to flee.” Ibid. at 557.
Our court has even found that a punch resulting in a broken
jaw, amuch more seriouslevel of force than that used against
WYysong, is reasonable when the suspect is moving erratically
and apparently attempting to escape:

While Mr. Schliewe was not charged
with a serious crime, it was difficult
for the officers to judge his intentions
because Mr. Schliewe had behaved
erratically during the evening and was
apparently intoxicated. Mr. Schliewe
was attempting an escape from the
holding area of the police station
and resisted the officers' attempts to
subdue him, thus justifying the use
of at least some force. Mr. Schliewe
focuses on the blow struck by Officer
Toro as unreasonable. While punching
someone may not be the best way
to prevent his escape, it cannot be
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said that the blow was objectively
unreasonable.

Schliewev. Toro, 138 Fed.Appx. 715, 721-22 (6th Cir.2005).

All of these casesinvolveindividualswho, like Wysong, were
suspected of relatively minor crimesand who put up asimilar,
or lower, level of resistance, and who were subjected to a

similar, or higher, level of force. 4 Therefore, if the officers
story istrue, no excessive force was used.

The law is equally clear that force can easily be excessive
if the suspect is compliant. Champion v. Outlook Nashville,
Inc., 380 F.3d 893, 902 (6th Cir.2004). There is no
government interest in striking someone who is neither
resisting nor trying to flee. Smoak v. Hall, 460 F.3d 768, 784
(6th Cir.2006) (unreasonabl e to tackle a cuffed and compliant
suspect); McDowell v. Rogers, 863 F.2d 1302, 1307 (6th
Cir.1988) (holding blow to cuffed, unresisting suspect
unreasonable). Therefore, if Wysong was not resisting, the
officers use of force was excessive.

B

Police officers are entitled to qualified immunity unless
their conduct violates “clearly established constitutional or
statutory rights of which a reasonable person would have
known.” Harlow v. Fitzgerald, 457 U.S. 800, 818, 102
S.Ct. 2727, 73 L.Ed.2d 396 (1982). The doctrine protects
“al but the plainly incompetent or those who knowingly
violate the law.” Malley v. Briggs, 475 U.S. 335, 341,
106 S.Ct. 1092, 89 L.Ed.2d 271 (1986). It requires a two-
step inquiry. First, the court must determine whether, based
upon the applicable law, the facts viewed in the light most
favorable to the plaintiff show that a constitutional violation
occurred. If the answer isyes, then the court asks whether the
violationinvolves* clearly established constitutional rights of
which a reasonable person would have known.” Dickerson
v. McClellan, 101 F.3d 1151, 1158 (6th Cir.1996). Qualified
immunity is immunity from suit, not just immunity from
damages. Crockett v. Cumberland College, 316 F.3d 571, 578
(6th Cir.2003).

The Supreme Court emphasized that it is not enough for a
right to be “clearly established” as a genera proposition; it
must be “clearly established” in the “more particularized,
relevant sense” of the “ specific context of the case.” Saucier,
533 U.S. at 201, 121 S.Ct. 2151. A plaintiff *856 need
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not offer precedent with “materially similar facts,” but the
precedent must give “fair warning” that the action in question
is unconstitutional. Hope v. Pelzer, 536 U.S. 730, 74041,
122 S.Ct. 2508, 153 L.Ed.2d 666 (2002).

Turning to Wysong's case, we hold that if the officers struck
him when he was not resisting, they will not receive qualified
immunity. The same cases holding that police may not use
force on asubdued, non-resisting subject hold that theright to
befreefrom physical forcewhen oneisnot resisting the police
is a clearly established right. Smoak, 460 F.3d at 784 (law
clearly established that tackling subdued suspect would have
been unreasonable); Champion, 380 F.3d at 902 (courts have
“consistently held that various types of force applied after the
subduing of a suspect are unreasonable and a violation of a
clearly established right”). Therefore, the qualified immunity
guestion, likethe excessive force question, turns on Wysong's
conduct while on the ground.

Cc

The question now becomes whether Wysong can raise a
genuine issue of materia fact regarding his conduct, given
his deposition. The Eighth Circuit faced a similar case and
granted summary judgment for the defendant. Wertish v.
Krueger, 433 F.3d 1062 (8th Cir.2006). In Wertish, officers
followed a motorist, Wertish, who was driving erratically.
Wertish, like Wysong, was suffering a hypoglycemic attack
and admitted to being “out of it.” Id. at 1065. The police said
that when they finally pulled Wertish over, hedid not respond
to their commands and put his hands behind his back. Ibid.
A scuffle followed, in which the officers “struck” Wertish
several times, cuffed him, and “pushed him up against the
truck.” lbid. This parallels the amount of force the police
used on Wysong. Like Wysong, Wertish remembered nothing
from the time he heard the police siren to when “they had me
slammed up against the truck.” Ibid. Like Wysong, Wertish
denied resisting, but admitted that he could not remember
what happened. Ibid.

The court pointed to Wertish's lack of memory and said
that “[i]f [officer] Krueger's unrefuted version of the events
establishes that his use of force was reasonable,” summary
judgment was appropriate. Ibid. (emphasis added). The court
explained that the use of force was reasonable given Wertish's
resistance, and argued that Wertish's minor scrapes and
bruises were further evidence that no excessive force was

used. 1d. at 1067.° The key point isthat the court disregarded
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the alegations in Wertish's pleadings once Wertish admitted
that he could not remember what happened. Another circuit
applied the same reasoning in a different context. See Curley
v. Village of Suffern, 268 F.3d 65, 72 (2d Cir.2001) (granting
summary judgment based on qualified immunity when the
policetestified to their own conduct and the plaintiff admitted
that he “could not recall” the critical events). We follow the
same path.

District court cases from our circuit confirm our judgment.
When aplaintiff admitted that he was too drunk to remember
what happened when the police shot at his car, the court
granted summary judgment to the officers based on qualified
immunity. Perrien v. Towles, No. 1-05CV928, 2006 WL
1515663 (N.D.Ohio, May 30, 2006). Despite his lack of
memory, the plaintiff asserted that he could not have driven
his car towards the officers right *857 before they fired,
and insisted that the wet conditions or a mechanical failure
must have been responsible for the car's movement. Id. at *5.
The court rejected this speculation, and ruled that because
the plaintiff could not dispute the testimony of the officers, it
would accept the officers version of the events and grant the
officerssummary judgment. Id. at * 7. Another court found for
an officer when a suspect claimed that he could not remember
any of the events surrounding his flight from, and fight
with, the police, but nevertheless insisted that the police used
excessiveforce. Woods v. Jefferson County Fiscal Court, No.
3-01CV-210-H, 2003 WL 145213 (W.D.Ky. Jan. 8, 2003).
Thecourt accepted the officer's story because the suspect “ has
no memory of the events, and therefore his testimony cannot
be afactor.” Id. at *5 (emphasis added).

[3] Like the plaintiffs in Woods, Perrien, and Wertish,
Wysong cannot remember the relevant events. Contrary to
the district court's ruling, Wysong cannot testify that he was
“unconscious’ when the officerswere arresting him. Wysong
admitted in his deposition that he does not deny that he
fought with the officers; he only claims that he does not
remember what happened. He even admitted that on previous
occasions, his blood sugar dropped, he acted aggressively,
and later did not remember what he had done. Like the
plaintiffs in the previous cases, Wysong cannot establish
a genuine issue of material fact. While we must view the
facts in the light most favorable to Wysong, we are not
obligated to treat a naked assertion in a litigation document
as establishing a “fact” when he admits to having neither
personal knowledge nor other evidence to support his claim.
See U.S Structures v. J.P. Structures, 130 F.3d 1185, 1189
(6th Cir.1997) (summary judgment appropriate against party
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who fails to offer admissible evidence in opposition to a
motion for summary judgment).

D

Wysong cites severa cases, but these cases only highlight
the contrast between situations where qualified immunity
was properly denied and his own situation. In every one,
one or more of the following facts not present in his own
case exist: (1) the plaintiff had personal knowledge of the
underlying events; (2) the officersknew that the plaintiff had a
medical condition beforeresorting to force; or (3) the plaintiff
supported up his claims with other evidence.

In Bultema v. Benzie County, 146 Fed.Appx. 28 (6th
Cir.2005), Bultema claimed that an arresting officer used
excessive force by striking him across the head with a
nightstick when Bultema was already cuffed. 1d. at 36. The
court rejected the defense motion for summary judgment
even though Bultema could not remember, and no one else
actually saw, the blow. However, the court relied on awitness
who heard the officer yelling at Bultema, “heard a whack
and a thud,” and turned around and saw the cuffed Bultema
sprawled on the ground. Ibid. The court reasoned that one
could “reasonably infer” from this evidence that the officer
struck Bultema. The case does not help Wysong because
Wysong can point to no eyewitness testimony from which
reasonable inferences in his favor can be drawn. The only
eyewitness agrees with the police.

In Rivas v. City of Passaic, 365 F.3d 181 (3d Cir.2004), the
court denied summary judgment, holding that a jury could
believe the testimony of Rivas's wife that Rivas was simply
flailing his arms because of a seizure and not resisting in
the way the officers claimed. Id. at 199. Rivas could not
testify because he later died from hisinjuries, but Rivasswife
testified from personal knowl edge asto what happened. Some
physical evidence also suggested that the officers shoved
a flashlight *858 into Rivass mouth. Ibid. Once again,
Wysong offers no such evidence.

Wysong also relies on Lolli v. County of Orange, 351 F.3d
410 (9th Cir.2003), for the proposition that violence against a
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person suffering adiabetic seizureisexcessive. But Lolli does
not help him, because in Lolli the plaintiff told the officers
that he had diabetes long before the violence occurred, and
he remembered everything that happened. 1d. at 415-17.
Lolli also suffered multiple open wounds and fractured ribs.
Id. at 417. Wysong did not. Wysong aso points to Frazell
v. Flanigan, 102 F.3d 877 (7th Cir.1996), abrogation on
other grounds recognized by McNair v. Coffey, 279 F.3d
463 (7th Cir.2002), but the same analysis applies. In Frazell,
the plaintiff, who claimed that the officers used excessive
forcewhen they mistook hisepileptic seizurefor belligerence,
testified from personal knowledge to at least some of the
events in question, said that he told the officers of his
condition before any violence occurred, offered two withesses
who confirmed his testimony, and suffered severe injuries
requiring hospitalization. I1d. at 880-82.

Before concluding, we highlight the deficienciesin Wysong's
case by explaining how asingledifferenceintherecord would
lead to a different result. If Wysong offered a witness who
testified that he was lying motionless, i.e., unconscious in
the “knocked out” sense, while the police struck Wysong,
he would have created a fact question for the jury. He has
not. Wysong could raise a fact question through his own
testimony, but he cannot because admits to not remembering
the relevant events. He cannot even raise the inference that
his lack of memory is the fault of the officers; his memory
loss predates the struggle with the officers.

Thisis acase where the officers and third-party witnesstell a
story that establishesthe officers' right to qualified immunity.
In response, Wysong admits that he cannot remember the
events, admitsthat he has no external evidenceto back up the
story he tells, and even agrees with the hospital report that
said he suffered no physical injuries from any of the officers
blows. Wysong cannot beat something with nothing.

The undisputed facts in this case show that no constitutional
violation occurred. Therefore, we REV ERSE the judgment of
the district court.

Parallel Citations

2008 WL 185798 (C.A.6 (Ohio))

* The Honorable R. Leon Jordan, United States District Judge for the Eastern District of Tennessee, sitting by designation.
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1 Wysong was wearing a medical alert medallion around his neck that was three-quarters of an inch in diameter and said “insulin” on
the back, but the officers had not noticed it. The record does not say whether this medallion was worn outside or inside of Wysong's
clothing, and itslocation does not affect our decision, but the fact that the medallion was only noticed after Wysong partialy lost his
shirt in the scuffle, suggeststo us that it was underneath his clothing and therefore out of sight.

2 Indeed, in his oral argument, Wysong's counsel abandoned the claim that Wysong was knocked out, focused his arguments on
Wysong's actions being involuntary, and stated that “all Wysong meant by his original statement was that he had no conscious
memory.”

3 While they may be conceptually distinct, they also blur easily. Some authorities favor permitting courts to discuss either or both
issues as the case warrants. See, e.g., Scott v. Harris, 550 U.S. 372, 127 S.Ct. 1769, 1780, 167 L.Ed.2d 686 (2007) (Breyer, J.,
concurring) (agreeing with the “commentators, judges, and in this case, 28 Statesin an amicus brief” who believe Saucier's inquiry
should be simplified).

4 Wysong's resistance may not have been the product of a conscious decision, but the officers did not know this. They were confronted
with a man who was on the ground kicking and screaming and were forced to make an “on the spot judgment.” Burchett, 310 F.3d
at 944,

5 Wertish suffered “bruised ribs, a sore shoulder, and multiple abrasions to his face and head.” Wertish, 433 F.3d at 1066. Notably,
Wysong's injuries were even |ess serious because his hospital report listed only his bruised knee.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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STATEMENT IN SUPPORT OF ORAL ARGUMENT

This appeal is the second time' in recent years that a court in the Sixth
Circuit has been called upon to determine whether officer Chad Estes,
formerly of the Pulaski Police Department (“PPD”), is entitled to qualified
immunity for alleged violations of a plaintiff’s Fourth Amendment rights.

This appeal presents novel constitutional questions which affect how
physicians must balance the universal duty to follow the rules of the road
with ethical, professional and contractual obligations to treat expectant

mothers as quickly, or at least as timely, as possible.

' See Hollis v. Estes, 2011 U.S. Dist. LEXIS 9326, at *30 (M.D. Tenn. Jan. 31, 2011).

xi
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JURISDICTIONAL STATEMENT

A. District Court’s Jurisdiction.

The United States District Court for the Middle District of Tennessee
had subject matter jurisdiction and personal jurisdiction to adjudicate
Plaintiff-Appellee’s individual-capacity 42 U.S.C. § 1983 claims pursuant to
28 U.S.C §§ 1331, 1343 and 1391.

B. Basis For Court Of Appeals’ Jurisdiction And Final Order
Requirement.

This Court lacks jurisdiction to hear this appeal because the
Defendant-Appellant does not concede Plaintiff-Appellee’s reading of the
facts.

A district court’s denial of qualified immunity to an individual-
capacity defendant is immediately appealable under 28 U.S.C. § 1291 as a
final order, but only if the appeal is not premised on a factual dispute, and
rather on “neat abstract i1ssues of law.” Johnson v. Jones, 515 U.S. 304, 317
(1995) (citations omitted); see, e.g., Berryman v. Rieger, 150 F.3d 561, 564-
65 (6th Cir. 1998).

Here, this Court lacks jurisdiction to hear this appeal because the bulk

of the individual-capacity Defendant-Appellant’s brief and arguments are
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premised on factual disputes, and great hay i1s made about factual
determinations made by the trial court. Further, nowhere in his Brief has the
Defendant-Appellant conceded a reading of the facts in a light most
favorable to Plaintiff-Appellee, much less conceded “the best view of the
facts to the [Plaintiff-Appellee].” Id. at 64.

C. Timeliness Of Defendant-Appellant’s Appeal.

This appeal is timely. On February 11, 2013, the District Court
entered an Order denying qualified immunity to the individual-capacity
Defendant-Appellant. (Order, RE 171, PageID# 1849-1850.) On February
13, 2013, Defendant-Appellant filed his Notice of Appeal. (Not. of Appeal,

RE 173, PagelD# 1854.)
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STATEMENT OF THE ISSUES PRESENTED

Did the District Court properly conclude that Chad Estes was not
entitled to qualified immunity for Terry Wynn, M.D.’s 42 U.S.C. §
1983 claim to be free from unreasonable arrest under the Fourth
Amendment to the United States Constitution?

Did the District Court properly conclude that Chad Estes was not
entitled to qualified immunity for Terry Wynn, M.D.’s 42 U.S.C. §
1983 claim to be free from excessive force under the Fourth
Amendment to the United States Constitution?
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STATEMENT OF THE CASE

A. Nature Of The Case.

This appeal is a 42 U.S.C. § 1983 civil rights lawsuit brought by Terry
Wynn, M.D. (“Dr. Wynn”), against officer Chad Estes (“Officer Estes”), for
violations of her Fourth Amendment rights to be free from unreasonable
arrest and to be free from excessive force. Dr. Wynn seeks money damages.

B.  Course Of Proceedings.

Dr. Wynn filed her Complaint on April 21, 2011. (Compl., RE 1,
PageID# 1, p. 1.) Dr. Wynn asserted official- and personal-capacity § 1983
claims against the following: Officer Estes; Sergeant Justin Young
(“Sergeant Young”); PPD chief John Dickey (“Chief Dickey”); and 20 John
Doe members of the PPD. (Compl., RE 1, PagelD# 1-24, pp 1-24.) Dr.
Wynn also asserted various state law claims against these defendants.
(Compl., RE 1, PagelD# 1-24, pp 1-24.) Dr. Wynn asserted § 1983
municipal liability claims against the City of Pulaski (the “City”), along with
additional state claims under the Tennessee Governmental Tort Liability

Act, Tenn. Code Ann. § 29-20-101 et seq.
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All of these defendants filed answers, and after the close of discovery,
followed up with Rule 56 motions.

C. Disposition Below.

Dr. Wynn voluntarily dismissed her claims against Chief Dickey.
(Not. Volunt. Dismiss., RE 44, PagelD# 223, p.1.) Dr. Wynn did not object
to the dismissal of her claims against the John Doe Defendants. (Resp. City
Mot. Sum. Judg., RE 83 PagelD# 1205, p. 3.)

The District Court granted the City’s and Sergeant Young’s respective
Motions for Summary Judgment. (Memo. Op., RE 170, PagelD# 1841-
1847, pp. 20-26.) The District Court denied Officer Estes’s Motion for
Summary Judgment, such that Dr. Wynn’s remaining § 1983 claims against
him are for (1) wrongful arrest, and (2) excessive force, both in violation of
the Fourth Amendment. (Memo. Op., RE 170, PageID#1834-1841, pp. 13-
20.) The District Court also allowed Dr. Wynn’s state law claims against

Officer Estes for battery and false imprisonment to proceed to trial. (/d.)
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STATEMENT OF THE FACTS®

On May 5, 2010, Dr. Wynn, a medical doctor whose specialty is
obstetrics/gynecology (“OB/GYN”), maintained a private practice known as
Wynn Gynecology and Obstetrics in Pulaski, Tennessee, and worked as an
on-call physician for Hillside Hospital, located adjacent to her practice.
(Wynn Depo., RE 63-1, PagelD# 733-34, 744, 746, pp. 10:25-11:1, 37:5-15,
39:11-25.) In her capacity as the on-call OB/GYN at Hillside Hospital, Dr.
Wynn received a call at her home from a nurse at the hospital at
approximately 8:50 p.m. on May 5, 2010, advising Dr. Wynn that she was
needed at the hospital. (Wynn Depo., RE 63-1, PagelD# 745-47, pp.
148:17-150:4.) During this phone call, Dr. Wynn was told that her patient
was ‘“complete” for delivery, which meant that she needed to get to the
hospital “emergently,” as the patient was ready to deliver at any time.

(Wynn Depo., RE 63-1, PagelD# 746-47, pp. 149:15-150:4.)

% The District Court’s opinion reads: “While the facts must be construed in Plaintiff’s
favor for purposes of the pending motions for summary judgment, in reciting the facts the
Court sets forth Defendants’ version of events so as to give some background to the legal
arguments presented.” (Memo. Op., RE 170, PageID# 1822-1823, pp. 1-2.) In his brief
before this Court, Officer Estes has chosen to forego the generous recitation of facts in
his favor set forth by the trial court, and instead of evaluating his qualified immunity
appeal using the facts read in the best view of Dr. Wynn, Berryman, 150 F.3d at 564, has
placed before this Court his best version of the facts. (App. Br., pp. 1-20.)
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Dr. Wynn used her own vehicle, which had a Michigan license plate,
to drive to the hospital. (Wynn Depo., RE 63-1, PagelD# 749, 752-53, 764,
pp. 153:2-19, 159:6-9, 160:8-12, 191:6-13; Wynn Depo. Ex. 3, RE 63-2,
PagelD# 1151, p. 7:12-14.) Dr. Wynn had not gotten a Tennessee driver’s
license. (Wynn Depo., RE 63-1, PagelD# 813, p. 376:20-23.) There was no
decal, tag, or other indicator on Dr. Wynn’s vehicle that Dr. Wynn was a
physician or affiliated with Hillside Hospital. (Wynn Depo, RE 63-1,
PagelD# 816, p. 473:5-13.) Dr. Wynn activated her vehicle’s flashers to
notify other motorists that her transit was not an ordinary car trip. (Wynn
Depo., RE 82-1, PageID# 1100, p. 153:7-23; Wynn Depo., Ex. 3, RE 82-2,
PagelD # 1151, p. 7:12-16.)

As Dr. Wynn drove down First Street in Pulaski at approximately 40
miles per hour, she was passed by Officer Estes who was traveling in the
opposite direction. (Wynn Depo., RE 82-1, PagelD# 1101-1106, pp.
158:20-163:20.) When Dr. Wynn realized that Officer Estes was behind her,
she pulled off the road and slowed to a stop. (Wynn Depo., RE 63-1,
PagelD# 754, p. 180:18-21.)  Once the vehicle was stopped, Officer Estes

called in to dispatch that he was stopping a vehicle with a Michigan tag; the

(176 of 255)



Case: 13-5199 Document: 22  Filed: 05/22/2013 Page: 20

time was 9:21 pm. (Estes Depo., RE 64-1, PagelD# 878, p. 167:7-18; Estes
Depo., Ex. 16, RE 64-2, PagelD# 885, p. 1.)

Estes approached Wynn’s driver’s side window and as he approached
the vehicle, Dr. Wynn waved her hand out the window at Officer Estes and
motioned with her hand in an obvious effort to encourage Officer Estes to
hurry up; Officer Estes then requested to see her driver’s license and proof
of insurance. (Wynn Depo., RE 63-1, PagelD# 756, p. 182:3-11, 18-19.)

At this time, Dr. Wynn was wearing hospital scrubs, and her labcoat
was in plain view of anyone looking the passenger cabin of her vehicle.
(Wynn Depo., RE 82-1, PagelD# 1107-1109, 1133-1137, 181:22-183:20,
440:4-444:7; Wynn Depo., Ex. 3, RE 82-2, PagelD# 1151, 1154, pp. 7:17-
9:25,48:6-20.)  Dr. Wynn told Officer Estes that she couldn’t find her
driver’s license and handed him a medical I.D. from Detroit, and after either
physically possessing or specifically inspecting the medical credentials,
Officer Estes said “No, I need your license.” (Wynn Depo., RE 63-1,
PagelD# 756-757, 765-766, pp. 182:25-183:3, 194:25-195:15; Wynn Depo.,
Ex. 3, RE 63-2, PageID# 830, p. 50:6-11; Wynn Depo., RE 82-1, PagelD#

1107-1109, 1133-1137, pp. 181:22-183:20, 440:4-444:7; Wynn Depo. Ex. 3,
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RE 82-2, PagelD# 1151, pp. 7:17-9:25.)

During this exchange, Dr. Wynn twice told Officer Estes, “I'm in a
hurry” and expressed words to the effect of “I’m going to the hospital for a
delivery,” and specifically told him that she “had a patient who is getting
ready to deliver.”” (Wynn Depo., RE 63-1, PageID# 766, p. 195:21-13;
Wynn Depo., RE 82-1, PagelD# 1109-1111, 1133-1137, pp. 183:10-185:7,
440:4-444:7; Wynn Depo., Ex. 3, RE 82-2, PagelD# 1151, pp. 7:17-9:25.)
Dr. Wynn has always taken the position that she informed Officer Estes that
she was rushing to the hospital to deliver a baby. (Wynn Depo., RE 82-1,
RE 82-1, PagelD# 1109-1111, 1133-1137, pp. 183:10-185:7, 440:4-444:7;
Wynn Depo., Ex. 3, RE 82-2, PagelD# 1151, pp. 7:17-9:25.) Dr. Wynn

made it unmistakably clear to Officer Estes at the initial traffic stop that she

3 The record has never shown that Dr. Wynn actually said, “what else do you deliver?
Pizza?” at the traffic stop. This quoted facetious comment was made at her deposition,
when asked about what she said to Officer Estes; she reaffirmed the fact that she
“mentioned to him a delivery” (i.e. that she “had a patient who is getting ready to
deliver”), and—during her deposition but not at the traffic stop itself—jokingly referred
to a pizza delivery. (Wynn Depo., RE 82-1, PageID# 1109-1111, 1137-1140, pp. 183:10-
185:7; 444:16-447:9; Wynn Depo. Ex. 3, RE 82-2, PagelD# 1151-1152 , pp. 7:17-10:24.)

This fact, disputed by Officer Estes in his brief before this Court, is an excellent
example of both Defendant-Appellee’s willingness to incorrectly cite witness testimony
and his unwillingness to concede Dr. Wynn’s version of the facts for the purpose of this
appeal, as required by Johnson, 515 U.S. at 317, Berryman, 150 F.3d at 564-65, and their

progeny. (App. Br., p. 8.)
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“had a patient who is getting ready to deliver.” (Wynn Depo., RE 82-1,
PagelD# 1109-1111, 1133-1137, pp. 183:10-185:7, 440:4-444:7; Wynn
Depo., Ex. 3, RE 82-2, PagelD# 1151, pp. 7:17-9:25.)

Dr. Wynn found her Michigan driver’s license and handed it to
Officer Estes; ultimately, upon a search of Dr. Wynn’s vehicle, Officer Estes
(or Sergeant Young) retrieved her proof of insurance from her purse. (Wynn
Depo, RE 63-1, PageID# 767-768, 813, pp. 196:25-197:2, 376:20-23; Estes
Depo., 64-1, PageID# 839, p. 35:3-4; Wynn Depo., Ex. 3, RE 82-2, PagelD#
1154-1155, pp. 48:21-49:14.)

It is unclear what Officer Estes said next, but there is no dispute about
Dr. Wynn’s response: she stated “Look, if you don’t believe me, why don’t
you follow me to the hospital, and if necessary, you can arrest me there.”
(Wynn Depo., RE 63-1, PagelD# 758-59, pp. 184:22-185:2; Estes Depo., RE
64-1, PagelD# 841-842, pp. 37:15-38:4; Wynn Depo., RE 82-1, PagelD#
1109-1111, 1122-1124, 1132, pp. 183:21-185:2, 222:25-224:18; 332:2-16;
Wynn Depo., Ex. 3, RE 82-2, PagelD# 1151, p. 9:22-25.) Officer Estes
replied, “Okay, I will.” (Wynn Depo., RE 63-1, PageID# 770, p. 199:6-20.)

Dr. Wynn drove off, with Officer Estes still holding her driver’s license, and

10
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she understood that Officer Estes had agreed to escort her to the hospital to
sort things out there. (Estes Depo., RE 64-1, PagelD# 843, 847, pp. 40:17-
19,43:9-11; Wynn Depo., RE 82-1, PagelD# 1109-1111, 1137-1140, 1147,
pp- 183:10-185:7, 444:16-447:9, 479:5-9; Wynn Depo., Ex. 3, RE 82-2,
PagelD# 1151-1152, pp. 7:17-10:24.)

Dr. Wynn is about 5’8" and 140 pounds, while Officer Estes is 240
pounds, a gifted athlete and can bench press “about 400 pounds.” (Estes
Depo., RE 53-6, PagelD# 600, p. 48:13-20.) Officer Estes agrees that Dr.
Wynn was not a threat beyond the threat posed by every other citizen who is
pulled over for a traffic stop.

As soon as they arrived at the hospital, at approximately 9:24 p.m.,
Officer Estes pulled his car behind Dr. Wynn’s parked car with his
emergency lights on. (Wynn Depo., RE 63-1, PagelD# 775, p. 207:6-19;
Estes Depo., RE 64-1, PagelD# 845-846, 878-879, pp. 41:1-11, 42:4-6,
167:22-168:5; Estes Depo., Ex. 16, RE 64-2, PagelD# 885, p. 1.) Officer
Estes immediately got out of his car and headed towards Dr. Wynn’s car,
verbally advising her that she was under arrest as soon as she opened the

driver’s side door. (Estes Depo., RE 64-1, PagelD# 848-849, pp. 45:15-

11
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46:5.) Dr. Wynn jumped out of her car and, without noticing or
acknowledging Officer Estes, began “rushing” in the opposite direction
towards the hospital entrance. (Wynn Depo., RE 63-1, PagelD# 776, p.
209:17-24; Wynn Depo., Ex. 3, RE 82-2, PageID# 1152, pp. 10:24, 12:9.)
Officer Estes grabbed Dr. Wynn’s left wrist and “slung” a handcuff on
it, cutting her wrist in the process. (Wynn Depo., Ex. 3, RE 82-2, PagelD#
1152, p. 10:23-24.) Prior to the handcuffing, Officer Estes did not ask Dr.
Wynn to put her right hand or both hands out to be handcuffed; in any event,
Dr. Wynn did not voluntarily hold out her hands out to be handcuffed.
(Wynn Depo., RE 63-1, PagelD# 782-783, pp. 221:24-222:1; Estes Depo.,
RE 64-1, PagelD# 850, p. 52:14-17; Wynn Depo., RE 82-1, PageID# 1119-
1120, 1132, pp. 216:18-217:1, 332:17-22.) Dr. Wynn may have attempted
to keep her right hand away from Officer Estes, but did not physically try to
resist Officer Estes in any way. (Wynn Depo, RE 63-1, PagelD# 783, p.
222:6-9; Wynn Depo., RE 82-1, PagelD# 1132, p. 332:2-16.) During his
arrest of Dr. Wynn in the physician’s parking lot at Hillside Hospital,
Officer Estes demanded of Dr. Wynn, “You think you can get away with

anything just because you’re a doctor?”” (Wynn Depo., RE 82-1, PagelD#

12
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1146-1148, pp. 478:1-480:11.)

Using an escort technique where both his hands were on Dr. Wynn’s
cuffed left arm, Officer Estes forcibly guided her to the front of his vehicle
and slammed Dr. Wynn against the hood of his squadcar, pressing her face,
chest and waist onto the hood of the vehicle for, perhaps, several minutes,
with his crotch directly touching her bottom, which dredged up bad
memories in Dr. Wynn and injured her back, and placed the handcuffs on
Dr. Wynn’s right wrist. (Estes Depo., RE 64-1, PagelD# 851-857, 858, 859,
pp. 53:1-59:19, 60:4-8, 61:14-16; Wynn Depo., RE 82-1, PagelD# 1115-
1121, 1122-1124, 1141-1144, pp. 212:10-218:1, 222:25-224:18, 462:13-
465:19; Wynn Depo., Ex. 3, RE 82-2, PagelD# 1153, 1155-1156, 13:8-16,
51:14-56:12.) During this time period, Dr. Wynn called out to a hospital
security guard and told him to have someone at the obstetrics department
make arrangements to deliver a baby. (Braden Depo., RE 67-1, PagelD#
915, p. 9:18-24.)

With both of her hands handcuffed, Officer Estes asked Dr. Wynn to
get into the rear of his vehicle; although Dr. Wynn did not try to physically

resist Officer Estes in any way and did not refuse to get in the vehicle, she

13
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got into the squadcar but just did not get in the vehicle immediately or
willingly. (Young Depo., RE 65-1, PageID# 890, 891, pp. 21:16-18, 26:8-
21; Wynn Depo., RE 82-1, PagelD# 1122-1124, 1132, pp. 222:25-224:18,
332:2-16.) Dr. Wynn did not strike Officer Estes or throw a punch, fight
back or kick at him, and merely fidgeted as he grabbed her, threw her
against the hood of his squad car, and handcuffed her. (Wynn Depo., RE
82-1, PagelD# 1115-1121, 1122-1124, 1132, 1141-1144, pp. 212:10-218:1,
222:25-224:18, 332:2-16, 462:13-465:19; Wynn Depo., Ex. 3, RE 82-2,
PagelD# 1153, 1155-1156, pp. 13:8-16, 51:14-56:12.)

Sergeant Young confirmed that Dr. Wynn was a physician who had
been called to Hillside Hospital to deliver a patient’s baby, and instructed
hospital staff to summon another OB/GYN to perform the delivery because
Dr. Wynn was headed to jail. (Young Depo., RE 65-1, PagelD# 894, 895,
pp. 33:7-20, 35:15-24; Waybright Depo., RE 66-1, PagelD# 904-905, pp.
26:9-27:2.) By the time Dr. Wynn was sitting in the back of Officer Estes’s
police car, Officer Estes (who already had knowledge of Dr. Wynn’s
occupation, supra.) and Sergeant Young were definitely aware that she was

a physician and that she was at the hospital in order to deliver her patient’s

14
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baby. (Young Depo., RE 65-1, PageID# 894, p. 33:4-24.)

At this time, Dr. Wynn’s patient was “complete” for delivery, which
meant that Dr. Wynn needed to get to the hospital “emergently,” as the
patient was ready to deliver at any time, and at the precise time of the arrest,
the patient was likely to need a C-section, was at risk for shoulder dystocia,
and was in an unstable condition. (Wynn Depo., RE 82-1, PageID# 1096-
1099, pp. 145:9-148:21, 486:3-21.)

Dr. Wynn was transported to the sheriff’s office and arrived there at
9:31 p.m. (Estes Depo., RE 64-1, PageID# 880-882, pp. 169:19-171:4;
Estes Depo., Ex. 16, RE 64-2, PageID# 885, p. 1.)

Officer Estes began preparing a criminal summons against Wynn for
speeding, felony evading arrest, resisting arrest, no insurance, registration
violation, and driver’s license violation. (Estes Depo., RE 64-1, PagelD#
867, 872, 873-874, pp. 92:11-14, 114:7-14, 115:3-116:6.) While Officer
Estes did file the speeding charge with the magistrate, he did not end up
filing the additional charges, because as he was in process, he received a
phone call from Chief Dickey instructing Officer Estes to release Dr. Wynn

from custody immediately so that she could deliver her patient’s baby.
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(Estes Depo., RE 64-1, PagelD# 862-863, 875-876, pp. 69:1-70:3, 122:24—
123:9.) Officer Estes reacted angrily to Chief Dickey’s order, and after
receiving the call, took his time doing the paperwork in an obvious effort to
delay her release. After 30 minutes to an hour at the jail facility, Dr. Wynn
was released on her own recognizance. (Wynn Depo., RE 63-1, PagelD#
787, 788, p. 236:22-24, 237:14-19; Wynn Depo., Ex. 3, RE 63-2, PagelD#
824, p. 26:20-22; Estes Depo., RE 64-1, PagelD# 868-870, pp. 100:24-
102:11; Dickey Depo., RE 82-4, PagelD# 1180-1186, pp. 6:1-25, Ex. 49.)
The only charge that was actually completed by Officer Estes—a Criminal
Summons for speeding—was canceled, not dismissed, on May 19, 2010,
following a May 11, 2010 motion from the District Attorney General. (Estes
Depo., RE 64-1, PagelD# 862, p. 69:1-25; Dickey Depo., RE 82-4, PagelD#
1180-1186, pp. 6:1-25, Ex. 49; Elliot Depo., RE 82-5, PageID# 1192-1196,
1198-1202, 17:16-21:17, Ex. 47.)

As a consequence of their actions on May 5, 2010, Officer Estes was
punitively suspended from the police force for one month and placed on
administrative leave for an additional 30 days, and Sergeant Young was

suspended for seven days. (Dickey Depo., RE 82-4, PagelD# 1180-1186,
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pp. 6:1-25, Ex. 49.) In punitively disciplining Officer Estes following the
May 5, 2010 incident, PPD Chief Dickey determined that: “It seems to be
readily apparent that neither Officer Estes nor Sergeant Young used their
better judgment when evaluating the circumstances as it relates to the actions
of Dr. Wynn versus the immediate need of medical attention for her patient.”

(Dickey Depo., RE 82-4, PageID# 1180-1186, pp. 6:1-25, Ex. 49.)
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SUMMARY OF THE ARGUMENT

The District Court’s ruling should be affirmed.

On May 5, 2010, a City employee, Officer Estes, pulled over an
OB/GYN physician who was rushing to the hospital to deliver a baby, and
then following her drive to the hospital and invitation to arrest her there,
unreasonably arrested her, using excessive force in the process.
Recognizing the impropriety of arresting a physician for rushing to the
hospital to deliver a baby, charges were dropped and the physician was
released from jail, and PPD suspended Officer Estes for 30 days, then placed
him on administrative leave for 30 days, as well.

Dr. Wynn alleges that Officer Estes’s actions constituted an unlawful
arrest, due to lack of probable cause, and excessive use of force in
contravention of Dr. Wynn’s clearly established Fourth Amendment
constitutional rights. Officer Estes responds that he is immune from suit on
the Fourth Amendment claims pursuant to the doctrine of qualified
immunity, under both prongs of the qualified immunity test. The trial court
agreed with Dr. Wynn that genuine issues of disputed material fact existed

that precluded qualified immunity on her Fourth Amendment claims.
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LAW AND ARGUMENT

I.
INTRODUCTION

A. 42 US.C. § 1983.

Dr. Wynn’s 42 U.S.C. § 1983 claims allege that Officer Estes violated
her Fourth Amendment rights. To state a general claim under § 1983, a
plaintiff must set forth “facts that, when construed favorably, establish (1)
the deprivation of a right secured by the Constitution or laws of the United
States (2) caused by a person acting under the color of state law.” Sigley v.
City of Parma Heights, 437 F.3d 527, 533 (6th Cir. 2006) (citing West v.
Atkins, 487 U.S. 42, 48 (1988)).

B. Qualified Immunity Framework.

1. Underlying Constitutional Violation.

As the Court is no doubt aware, courts assessing a claim for qualified
immunity engage in a two-step analysis: First, taking into account the
totality of the circumstances, courts determine if “the facts alleged show the
officer’s conduct violated a constitutional right.” Saucier v. Katz, 533 U.S.

194, 201 (2001).
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2. Clearly Established Law.

Second, the constitutional right must be clearly established.* For a
right to be clearly established, “[t]he contours of the right must be
sufficiently clear that a reasonable official would understand that what he is
doing violates that right.” Anderson v. Creighton, 483 U.S. 635, 640 (1987).
“It 1s important to emphasize that this inquiry ‘must be undertaken in light of
the specific context of the case, not as a broad general proposition.””
Brosseau v. Haugen, 543 U.S. 194, 198 (2004) (quoting Saucier, 533 U.S. at
201). “The general proposition, for example, that an unreasonable search or
seizure violates the Fourth Amendment is of little help in determining
whether the violative nature of particular conduct is clearly established.”
Ashcroft v. al-Kidd, 131 S. Ct. 2074, 2084 (2011) (citing Saucier, 533 U.S.
at 201-02). Thus, “[t]he relevant, dispositive inquiry . . . is whether it would
be clear to a reasonable officer that his conduct was unlawful in the situation
he confronted.” Saucier, 533 U.S. at 202 (citing Wilson v. Layne, 526 U.S.

603, 615 (1999)).

* This two prong analysis can be conducted in reverse order, as well, such that the
“clearly established” inquiry occurs first. Pearson v. Callahan, 555 U.S. 223 (2009).
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Courts look first to the decisions of the Supreme Court, and then to
the case law of the Sixth Circuit in determining whether the right claimed
was clearly established when the action complained of occurred.” Gragg v.
Ky. Cabinet for Workforce Dev., 289 F.3d 958, 964 (6th Cir. 2002) (citing
Black v. Parke, 4 F.3d 442, 445 (6th Cir. 1993)). “[T]he case law must
‘dictate, that is, truly compel (not just suggest or allow or raise a question
about), the conclusion for every like-situated, reasonable government agent
that what defendant is doing violates federal law in the circumstances.”” Id.
(quoting Saylor v. Bd. of Educ. of Harlan Cnty., 118 F.3d 507, 515 (6th Cir.
1997)). Plaintiffs bear the burden of showing the claimed right was clearly

established. Everson v. Leis, 556 F.3d 484, 494 (6th Cir. 2009).
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II.
STANDARD OF REVIEW

The Sixth Circuit reviews a district court’s grant or denial of summary
judgment on the basis of qualified immunity de novo. Simmonds v. Genesee
Cnty., 682 F.3d 438, 444 (6th Cir. 2012); Walker v. Davis, 649 F.3d 502,
503 (6th Cir. 2011). Summary judgment is proper where no genuine issue of
material fact exists and the moving party is entitled to judgment as a matter
of law. Fed R. Civ. P. 56(a). In considering a motion for summary
judgment, the Court construes all evidence and reasonable inferences to be
drawn therefrom in favor of the non-moving party. Matsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); see, e.g., Tysinger v.
Police Dep't, 463 F.3d 569, 572 (6th Cir. 2006). A genuine dispute concerns
evidence “upon which a reasonable jury could return a verdict in favor of the
non-moving party.” Id. A factual dispute is material only if it could affect

the outcome of the suit under the governing law. Id.
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I1I.

OFFICER ESTES IS NOT ENTITLED TO QUALIFIED IMMUNITY
FOR THE VIOLATION OF DR. WYNN’S CLEARLY
ESTABLISHED RIGHT TO BE FREE FROM UNREASONABLE
ARREST

A. Disputed Material Facts Exist As To Whether Officer Estes
Arrested Dr. Wynn Based On Probable Cause That She Was
Evading Arrest.

When viewed in the light most favorable to Dr. Wynn, the facts of this
case demonstrate that Officer Estes arrested Dr. Wynn without probable
cause. “The overriding function of the Fourth Amendment is to protect
personal privacy and dignity against unwarranted intrusion by the State.”
Schmerber v. California, 384 U.S. 757, 767 (1996). The Fourth Amendment
prohibits unreasonable arrests, but a “warrantless arrest by a law officer is
reasonable under the Fourth Amendment where there is probable cause to
believe that a criminal offense has been or is being committed.” Devenpeck
v. Alford, 543 U.S. 146, 152 (2004). As in other Fourth Amendment
situations, the reasonableness of Officer Estes’s actions in this case must be
judged from the perspective of a reasonable state actor under the
circumstances, rather than with the 20/20 vision of hindsight. See, e.g.,

Graham v. Connor, 490 U.S. 386, 396 (1989) (excessive force).
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The first gravamina of Officer Estes’s argument are, first, that since
he had probable cause to pull over Dr. Wynn, it is not possible that he acted
unreasonably in arresting her. (App. Br., pp. 27-43.) Second, that Dr. Wynn
was arrested “primarily” for felony evading arrest, in violation of Tenn.
Code Ann. § 39-16-603(b)(1), and that Officer Estes had probable cause to
believe that Dr. Wynn was actually “eluding” him, rather than simply trying
to get to the hospital to treat her patient.’” (App. Br., pp. 27-43.) This
argument misses the trial court’s threshold—and correct—conclusion that
factual disputes exist as to whether Dr. Wynn was subsequently arrested for
probable cause. (Memo. Op., RE 170, PagelD# 1836, p. 15.) Officer
Estes’s position also ignores the trial court’s summary of the applicable law:
namely, that

The determination of whether probable cause exists is based

upon the “totality of the circumstances,” [I/linois v. Gates, 462

U.S. 213, 232 (1983)], with the critical question being “whether

at the time of the arrest, ‘the facts and circumstances within the

[arresting officer’s] knowledge and of which he had reasonably

trustworthy information were sufficient to warrant a prudent

person to conclude that an individual had either committed or
was committing an offense.”” United States v. Torres-Ramos,

> Officer Estes also attempts to advance an argument that “fleeing a traffic stop”
violates the Tennessee resisting arrest statute, Tenn. Code Ann. § 39-16-602.
(App. Br., p. 36.) This argument was not presented in the trial court. (Memo. in
Supp. Mot. Sum. Judg., RE 57, PageID# 651-690, pp. 1-40.)
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536 F.3d 542, 555 (6th Cir. 2008) (quoting, Beck v. Ohio, 379
U.S. 89, 91 (1964)).

(Memo. Op., RE 170, PageID# 1836, p. 15.)

Here, the trial court identified at least four disputed material facts
concerning Officer Estes’s knowledge that need to be considered in
determining whether he had an objectively reasonable basis to conclude that
Dr. Wynn was evading arrest: (a) Dr. Wynn’s statement that she made it
unmistakably clear why she was going to the hospital; (b) the understanding
that Officer Estes was escorting her to the hospital; (c) she was wearing
scrubs and had her lab coat with her; and (d) she was not physically arrested
until arriving at the hospital. (Wynn. Depo., 82-1, RE 82-1, PagelD# 1109-
1111, 1133-1137, 1137-1140, pp. 181:22-185:7, 440:4-444:7, 444:16-447:9;
Wynn Depo, Ex. 3, RE 82-2, PagelD# 1151, 1153-1154, pp. 7:17-10:24,
48:6-49:14; Memo. Op., RE 170, PagelD# 1836, p. 15.) In addition, it is
undisputed that Dr. Wynn invited him to follow her to the hospital and to
arrest her there, which is an act that is completely inconsistent with the
notion that she was trying to “elude any law enforcement officer.” (App.
Br., p. 35; Wynn Depo., RE 63-1, PageID# 758-59, pp. 184:22-185:2; Estes

Depo., RE 64-1, PagelD# 841-842, pp. 37:15-38:4; Wynn Depo., RE 82-1,
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PagelD# 1109-1111, 1122-1124, 1132, pp. 183:21-185:2, 222:25-224:18;
332:2-16; Wynn Depo., Ex. 3, RE 82-2, PagelD# 1151, p. 9:22-25.)
Likewise, Dr. Wynn’s testimony, that Officer Estes stated, “you think you
can get away with anything just because you’re a doctor?”” during the arrest
at the hospital buttresses the fact that Officer knew that he was arresting a
physician who was going to the hospital for a reason. (Wynn Depo., RE 82-
1, PagelD# 1146-1148, pp. 478:1-480:11.)  Further, despite Officer Estes’s
uncompromising insistence that Dr. Wynn’s actions can only be reasonably
characterized as “fleeing,” when Officer Estes actually completed the arrest
in the doctors’ parking lot by securing Dr. Wynn in his police car, he was
aware that Dr. Wynn was a physician, that she had a patient in labor and that
Dr. Wynn was rushing to the hospital to attend to her patient. (Young
Depo., RE 65-1, PagelD# 894, p. 33:4-24.) That is, an objectively
reasonable officer would know, as Officer Estes knew, that Dr. Wynn was
not “fleeing” or ‘“eluding” anyone—she was hurrying to the hospital to
deliver her patient’s baby. Indeed, it is beyond doubt that by the time Dr.
Wynn was sitting in the back of Officer Estes’s police car, Officer Estes was

definitely aware that she was a physician and that she was at the hospital in
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order to deliver her patient’s baby. (Young Depo., RE 65-1, PageID# 894,
p. 33:4-24; Wynn Depo., RE 82-1, PagelD# 1112, 1124, pp. 186:1-25,
224:10-18.) These facts also need to be considered by the trier of fact in
determining whether Officer Estes acted reasonably, are exactly the kinds of
facts that preclude summary judgment, and the denial of qualified immunity
was, therefore, proper.

The District Court’s decision should be affirmed.

B. Dr. Wynn’s Constitutional Rights Were Clearly Established.

Officer Estes complains that the trial court erred by failing to engage
in a “particularized” Fourth Amendment inquiry, and argues that the lack of
a timely case with similar facts leads to the inevitable conclusion that any
deprivation of Dr. Wynn’s Fourth Amendment rights is not actionable
because such rights were not clearly established. (App. Br., p. 38.)

But Officer Estes’s zeal to disallow Dr. Wynn’s claim by looking to
Tennessee state statutes, see, e.g., Tenn. Code Ann. §§ 55-8-108, 55-4-202,
opinions on motor vehicles, see State v. McCrary, 45 S.W.3d 36, 42 (Tenn.
Crim. App. 2000), and a 2012 opinion form the Eastern District of

Tennessee, Wright v. City of Chattanooga, 2012 U.S. Dist. LEXIS 1479
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(E.D. Tenn. Jan. 5, 2012)°, ignore the principles that:

[T]o be “clearly established” there need not be a prior case
deciding that “the very action in question has previously been
held unlawful[.]” In McCloud, we noted that if courts required
prior precedent on the specific facts at issue in the pending
case, “qualified immunity would be converted into a nearly
absolute barrier to recovering damages against an individual
government actor ...” “[G]Jeneral statements of the law are not
inherently incapable of giving fair and clear warning, and in
other instances a general constitutional rule already identified
in the decisional law may apply with obvious clarity to the
specific conduct in question[.]”

Kennedy v. City of Cincinnati, 595 F.3d 327 (6th Cir. 2010), cert. denied
Zucker v. Kennedy, 2010 U.S. LEXIS 6380 (U.S. Oct. 4, 2010) (internal
citations omitted). “[O]fficials can still be on notice that their conduct
violates established law even in novel factual circumstances.” Hope v.
Pelzer, 536 U.S. 730, 741 (2002). Indeed, in the absence of direct Sixth
Circuit case law or similar cases from other courts, a constitutional right can
nonetheless be clearly established: “some personal liberties are so
fundamental to human dignity as to need no specific explication in our
Constitution in order to ensure their protection against government
% Officer Estes’s reliance on Wright, as elsewhere, is misplaced, because that opinion is
from 2012, and thus is not appropriate for examination in connection with clearly

established law, as of May 5, 2010, because it is “existing,” not future, case law that
offers guidance to the analysis. See Hope v. Pelzer, 536 U.S. 730, 745 (2002).
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invasion.” Brannum v. Overton County School Board, 516 F.3d 489, 497
(6th Cir. 2008).

Here, the District Court held that ‘“’[t]he federal right to be subject
only to arrest upon probable cause [i]s clearly established.”” (Memo. Op.,
RE 170, PagelD# 1835, p. 14.) There is nothing in this general statement of
the law that renders it inherently incapable of giving fair and clear warning
to state actors like Officer Estes. In addition, Officer Estes’s efforts to
formulate a bright line rule that Dr. Wynn’s rights were not clearly
established must fail, because his mechanical approach fails to account for
all of the relevant circumstances. In particular, Officer Estes fails to take
into consideration the needs of Dr. Wynn’s patient and Dr. Wynn’s
Hippocratic obligations to her patient. Quite simply, arresting a physician
motorist for rushing to the hospital to provide medical attention to a patient
in active labor demonstrates a lack of probable cause and is precisely the
type of conduct that is so egregious as to clearly violate the Fourth
Amendment on its face, even in the absence of case law.

Therefore, Officer Estes is not entitled to qualified immunity, and the

District Court’s decision should be affirmed.
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IV.

OFFICER ESTES IS NOT ENTITLED TO QUALIFIED IMMUNITY
FOR THE VIOLATION OF DR. WYNN’S CLEARLY
ESTABLISHED RIGHT TO BE FREE FROM THE USE OF
EXCESSIVE FORCE

A. Disputed Material Facts Exist As To Whether Officer Estes
Applied Excessive Force When He Arrested Dr. Wynn.

“Claims that law enforcement officers have used excessive force—
deadly or not—in the course of an arrest, investigatory stop, or other
‘seizure’ of a free citizen should be analyzed under the Fourth Amendment
and its ‘reasonableness standard.’” Jones v. City of Cincinnati, 521 F.3d 555,
(6th Cir. 2008) (quoting Graham v. Connor, 490 U.S. 386, 395 (1989));
Sample v. Bailey, 409 F.3d 689, 697 (6th Cir. 2005). That reasonableness
standard, however, must be considered in the context of a police officer, who
has a greater degree of training to deal with situations involving the use of
lethal force than the average reasonable citizen would possess. The amount
of force used by a police officer must be commensurate with a reasonable
officer’s perception of a serious threat of physical harm to the officer or
others in the area. Tennessee v. Garner, 471 U.S. 1, 11-12 (1985) (deadly
force not reasonable when suspect is unarmed, non-violent, non-dangerous

and non-confrontational); see Boyd v. Baeppler, 215 F.3d 594, 604 (6th Cir.
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2000) (use of deadly force) (emphasis added); Rhodes v. McDannel, 945
F.2d 117, 120 (6th Cir. 1991). In applying the reasonableness calculus, the
Court should consider three factors: “(1) the severity of the crime at issue;
(2) whether the suspect poses an immediate threat to the safety of the
officers or others; and (3) whether the suspect is actively resisting arrest or
attempting to evade arrest by flight.” Sigley v. City of Parma Heights, 4377
F.3d 527, 534 (6th Cir. 2006) (quoting Dunigan v. Noble, 390 F.3d 486, 492
(6th Cir. 2004)); Graham, 490 U.S. at 395; Wise v. Bravo, 666 F.2d 1328,
1333-35 (10th Cir. 1981) (additional relevant factors include “the amount of
force used in relationship to the need presented, the extent of the injury
inflicted and the motives of the state officer”); see Ingram v. City of
Columbus, 185 F.3d 579, 597 (6th Cir. 1999) (use of force by throwing a
suspect on a couch and striking her once is actionable); Holmes v. City of
Massillon, 78 F.3d 1041, 1048 (6th Cir. 1996) (use of force by wrenching a
suspect’s finger is actionable); Blosser v. Gilbert, 2009 U.S. Dist. LEXIS
89647, at *2, *22-*23 (E.D. Mich. Aug. 21, 2009) (police officers not
entitled to qualified immunity when they dragged a suspect through his

vehicle window despite knowing that his legs were caught under the steering
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wheel, injured his arm, and then “forcefully twisted” his injured arm behind
his back and handcuffed him); Massey v. Hess, 2007 U.S. Dist. LEXIS
68786, at *10 (E.D. Tenn. Sept. 17, 2007) (Sixth Circuit “does not require
that excessive force claims allege excessive marks or extensive physical
damage” or, indeed, any injury at all); see also Harley v. Suffolk County
Police Department, 2012 U.S. Dist. LEXIS 25708, at *17 (E.D. N.Y. Feb
28, 2012) (police officers not entitled to qualified immunity when they
pulled fleeing suspect through window following high speed chase).

Here, the facts, evaluated in the light most favorable to Dr. Wynn,
demonstrate that Officer Estes unreasonably used excessive force in his
arrest of Dr. Wynn, a much smaller, unarmed, non-violent, non-threatening
medical doctor with no history of dangerous behavior. First, as the District
Court recognized, Dr. Wynn disputes whether she was “evading” anything.
Indeed, the simple fact that she invited Officer Estes to arrest her at the
hospital suggests that she was not attempting to “elude any law enforcement
officer,” within the meaning of Tenn. Code Ann. § 39-16-603(b)(1). (Wynn
Depo., RE 63-1, PagelD# 758-59, pp. 184:22-185:2; Estes Depo., RE 64-1,

PagelD# 841-842, pp. 37:15-38:4; Wynn Depo., RE 82-1, PageID# 1109-
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1111, 1122-1124, 1132, pp. 183:21-185:2, 222:25-224:18; 332:2-16; Wynn
Depo., Ex. 3, RE 82-2, PageID# 1151, p. 9:22-25.)  Similarly, if Officer
Estes arrested Dr. Wynn for speeding, the crime at issue is a minor
misdemeanor. (Estes Depo., RE 64-1, PageID# 836, pp. 25:2-19.)

Second, Dr. Wynn is a doctor, not a criminal or even a bad actor, and
was not and is not a threat to the safety of Officer Estes or others. As the
trial court recognized, a jury may be inclined to believe that Dr. Wynn did
not pose an immediate threat of harm to Officer Estes, because of his
physical advantage over her: Dr. Wynn—he outweighs her by 100 pounds, is
a gifted athlete and can bench press “about 400 pounds.” (Memo Ord., RE
170, PagelD# 1837, p. 16; Estes Depo., RE 53-6, PageID# 600, p. 48:13-
20.) Likewise, even Officer Estes inherently confirmed that it would be
objectively unreasonable to consider Dr. Wynn a particular threat since he
testified that she was not a threat beyond the threat posed by every other
citizen.

Third, although Officer Estes consistently characterizes Dr. Wynn’s
actions as “resisting,” she did not strike him or throw a punch, fight back or

kick at him, and merely fidgeted as he grabbed her, threw her against the
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hood of his squad car, and handcuffed her. (Young Depo., RE 65-1,
PageID# 890, 891, pp. 21:16-18, 26:8-21; Wynn Depo., RE 82-1, PagelD#
1115-1121, 1122-1124, 1132, 1141-1144, pp. 212:10-218:1, 222:25-224:18,
332:2-16, 462:13-465:19; Wynn Depo., Ex. 3, RE 82-2, PagelD# 1153,
1155-1156, pp. 13:8-16, 51:14-56:12.) Indeed, characterizing her conduct as
“resisting arrest” is a factual impossibility because Dr. Wynn, herself,
instructed Officer Estes that if he wanted to arrest her, he could do so at the
hospital, and at least one district court has held that a criminal suspect does
not “actively resist[]” arrest when a police officer twists the suspect’s arm
behind his back and the suspect “pull[s] his arm forward and away from” the
officer. Estate of Gilliam v. City of Prattville, 667 F. Supp. 2d 1276, 1298
(N.D. AL 2009); (Wynn Depo., RE 82-1, PageID# 1115-1121, 1122-1124,
1132, 1141-1144, pp. 212:10-218:1, 222:25-224:18, 332:2-16, 462:13-
465:19; Wynn Depo., Ex. 3, RE 82-2, PageID# 1153, 1155-1156, pp. 13:8-
16, 51:14-56:12.) This is exactly the “resistance” cited by Officer Estes, and
is legally insufficient to demonstrate “resistance” that would justify the

amount of force used against Dr. Wynn.
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Under these circumstances, Officer Estes used excessive force when
he threw Dr. Wynn against the hood of his car and thrust his crotch into her
backside, causing injuries to her back, arm and thighs. (Estes Depo., RE 64-
1, PagelD# 851-857, 858, 859, pp. 53:1-59:19, 60:4-8, 61:14-16; Wynn
Depo., RE 82-1, PagelD# 1115-1121, 1122-1124, 1141-1144, pp. 212:10-
218:1, 222:25-224:18, 462:13-465:19; Wynn Depo., Ex. 3, RE 82-2,
PageID# 1153, 1155-1156, 13:8-16, 51:14-56:12.) At a minimum, the
question of whether the amount of force employed by Officer Estes was
commensurate with what the situation called for should be resolved by a
jury.

Accordingly, the District Court’s decision should be affirmed.

B.  Dr. Wynn’s Constitutional Rights Were Clearly Established.

Dr. Wynn’s right to be free from excessive force was clearly
established on May 5, 2010, and none of the cases cited by Officer Estes
indicate otherwise.

Officer Estes’s reliance on McColman v. St. Clair County, 2012 U.S.
App. LEXIS 7499 (6™ Cir. Apr. 12, 2012), for the supposition that Dr.

Wynn’s right to be free from excessive force was unclear is misplaced.
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(App. Br., pp. 52-53.) That case is factually distinguishable, because the
plaintiff in that case—unlike Dr. Wynn—was arrested for drunk driving
and—also unlike Dr. Wynn—was known to have previously set a fire in her
husband’s home and had been driving while intoxicated. McColman, 2012
U.S. App. LEXIS 7499.

Likewise, Officer Estes misapplies the holding in Dunn v. Matatall,
549 F.3d 348, 354-55 (6th Cir. 2008). (App. Br., p. 52.) In that case, the
officers were entitled to qualified immunity because they had a reason to
fear that the suspect might act violently after the suspect fled when the
officers attempted to pull him over—whereas Dr. Wynn did pull over, and
then invited Officer Estes to follow her to the hospital. 549 F.3d at 354-55.
Here, Dr. Wynn did not constitute a threat and no reasonable police officer
would fear that she, a medical doctor, would act violently.

Officer Estes’s reliance on Bozung v. Rawson is similarly misplaced.
439 F.App’x 513 (6th Cir 2011); (App. Br., pp. 53-54.) In Bozung, the
officer was entitled to qualified immunity when—unlike the instant case—
the plaintiff had been drinking, fled the scene on foot without explanation,

and the police were aware of a warrant for the plaintiff’s arrest. Bozung, 439
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F.App’x at 515, 519-20.

Wright is also unavailing, because it is factually distinguishable: in
Wright, the only physical contact the officer had with the plaintiff was that
he grabbed the plaintiff’s arm, whereas here, Officer Estes threw Dr. Wynn
against the hood of his car and thrust his crotch into her backside, causing
injuries to her back, arm and thighs. 2012 U.S. Dist. LEXIS 1479 at *23-24;
(Estes Depo., RE 64-1, PagelD# 851-857, 858, 859, pp. 53:1-59:19, 60:4-8,
61:14-16; Wynn Depo., RE 82-1, PagelD# 1115-1121, 1122-1124, 1141-
1144, pp. 212:10-218:1, 222:25-224:18, 462:13-465:19; Wynn Depo., Ex. 3,
RE 82-2, PageID# 1153, 1155-1156, 13:8-16, 51:14-56:12.)

Instead, this Court should rule, like the trial court before it, that “the
right to be free from physical force when one is not resisting” is a right that
was clearly established under Sixth Circuit law before May 5, 2010.
(Memo. Op., RE 170, PagelD# 1837, p. 16); see Hollis, 2011 U.S. Dist.
LEXIS 9326 at *24-*25 (citing Wysong v. City of Heath, 260 Fed. Appx.
848, 856 (6th Cir. 2008); Baker v. City of Hamilton, 471 F.3d 601, 608 (6th

Cir. 2006)).

7
See n. 6, supra.
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Therefore, Officer Estes is not entitled to qualified immunity, and the

District Court’s decision should be affirmed.
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CONCLUSION

For the foregoing reasons, the District Court’s decision should
be affirmed, and Dr. Wynn’s Fourth Amendment claims against

Officer Estes should be returned to the trial court for resolution by a

jury.

Respectfully submitted,

ERNEST B. WILLIAMS IV, PLLC

/s/Michael B. Schwegler

MICHAEL B. SCHWEGLER, BPR
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ARGUMENT

Though the parties are agreed in their requestofat argument, the
Plaintiff's Statement in Support of Oral Argumesta perfect microcosm of her
arguments in this case and reflects the reasonshehygase is poorly conceived.
She states, “This appeal presents novel constiitiquestions which affect how
physicians must balance the universal duty to ¥oltbe rules of the road with
ethical, professional and contractual obligationstrieat expectant mothers as
quickly, or at least as timely, as possible.” (W\Br. at xi.)

There is, however, no such “balance” to strikéhis case. As explained in
Appellant’s principal brief, because Wynn was naividg an “authorized
emergency vehicle,” she was not exempt from thesrof the road in any respect
and was therefore bound to follow them regardldsgasons, rationalizations, or
extenuating circumstances. She may have feltlehtib special dispensation, but
there is ndegal basis for this sense of entitlement.

And the reference in this same Statement in SuipgfoDral Argument to
previous litigation involving Defendant also revedihe degree to which Plaintiff
will cite legally irrelevant factors to impugn Defgant. This case no longer
involves a municipality—the City of Pulaski was gt@ad summary judgment—

such that “custom, policy, or practice” would bdevant, as Plaintiff surely
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knows, and this reference to previous litigatiomuémlike the entire instant action)
Is purely for specious, inflammatory effect.

Defendant-Appellant Estes would further reply pedfic points in Plaintiff-
Appellee Wynn's Response Brief as follows.
l. Jurisdiction

Plaintiff Wynn asserts that this Court lacks jditsion, alleging that
Defendant’s interlocutory appeal is improperly lmhga factual disputes only.
(Wynn Br. at 1-2.) Plaintiff's characterizationtbk issues raised in this appeal is,

however, in incorrect. To quote from Chappell ity®©f Cleveland 585 F.3d 901

(6th Cir. 2009):

[I]t is well-established that an order denying dfisd immunity to a
public official is immediately appealable pursuamtthe “collateral
order” doctrine. This exception is narrow, howevéppellate
jurisdiction exists only to the extent that a sumynadgment order
denies qualified immunity based on a pure issuavef

Plaintiff Chappell correctly points out that thestdct court's
denial of qualified immunity is not based on a pqgteestion of law,
but on two clearly identified factual issues. Y#te district court's
characterization of the basis for its ruling does mecessarily dictate
the availability of appellate review. If, apart fnoimpermissible
arguments regarding disputes of fact, defendanse naurely legal
iIssues bearing on their entitlement to qualifiesnumity, then there
are issues properly subject to appellate reviewncelge the district
court's determination that there is a factual dspdoes not
necessarily preclude appellate review where, a®ndeits here
contend, the ruling also hinges on legal errorstcasvhether the
factual disputes (a) are genuine and (b) concetemabfacts.
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Id. )at 905-06 (citations omitted). Defendant Estesild respectfully submit that
this Court does have jurisdiction, both becauseebddint has raised substantial
legal issues entirely distinct from the facts afmb decause Defendant has raised
legal questions addressing the issue of whetherfatyal disputes identified by
the district court are (a) genuine or (b) material.

. Reply to Plaintiff's statement of facts

Plaintiff alleges that Defendant has failed tocqadeely adopt the version of
the facts most favorable to the Plaintiff. (Wynn Bt 6 n.2.) This assertion is
undermined, however, by even a cursory comparidoth® factual statements
contained in the party’s respective appellate byi@hich are virtually identical.

Plaintiff also criticizes Defendant for not suféatly deferring to the trial

court’s recitation of facts. (Wynn Br. at 6 n.22s Chappell v. City Of Cleveland

makes clear, however, deferring to a trial coudtss does not extend to deferring
to a trial court’s inferences which are not suppoiby the record. It also does not
extend to deferring to a trial court’s denial ofsuary judgment based on a
determination of the existence of “factual disputes cases where there exist
independent legal reasons for granting summarymgahg.

Specifically, the trial court in_Chappeflad adopted various “plausible”
interpretative assumptions put forward by the pitiirwhich, it stated, were

consistent with the evidence. The appellate camwérsed, finding that only those
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inferences actually based on the factual recostf+#sand not simply based on the
plaintiff's “spin” of the factual record not otheise contradicted by the record—
were appropriately drawn by a trial court ruling @asummary judgment motion.

See Chappell, 585 F.3d at 910-12.

Similarly, in the instant action, the version ekats put forward by Estes in
his principal appellate brief was based on Wyne&imony and, where not refuted
by Wynn, various other witnesses’ testimony inahgdithe Defendant. But where
Wynn had no recollection at her deposition but ig&ssn asserting conclusions
which contradict the other witnesses’ sworn statésjesuch conclusions are not
properly adopted by a court, even at the summatlgment stage. And as in
Chappell ) any such conclusions adopted by the trial celiduld be rejected by
this Court on appeal.

In her brief, Plaintiff Wynn states that Defendan&s misleadingly
represented that she made a statement duringdfie stop which she did not.
(Wynn Br. at 9 n.3.) Defendant resents the allegabf misrepresenting the
record, as it seems Plaintiff's counsel is intemtity misreading that line of the
brief and taking it out of context. To be clearféndant agrees that Wynn’s
remark, “What else do you deliver, pizza?” was matde at the traffic stop but

rather later at her deposition.
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This statement was cited by Defendant in his goadcbrief, however, as
evidence of Wynn’s myopic perspective regardingrtieaning of her words. To
her—a doctor who delivers babies in a “deliverydmoas a matter of course, in a
hospital where only doctors wear scrubs—her wordsl appearance had
unequivocal meaning, as evidenced by her jestingnoent made to defense
counsel during her deposition, “What else do yolivde pizza?’—the same way
that she testified that someone who did not undedstthat using the word
“delivery” alone by itself necessarily implies thalat is being delivered is a baby
would have to be naive or stupid. (Estes Br. &ithg Wynn Dep., RE 82-1,
PagelD# 1135, p. 442:13-14).) But of course, tbhedwdelivery” used by itself
does not always imply the delivery of a baby fooge outside the medical
profession, especially in the context of an oustafie speeder acting in an agitated
manner during a traffic stop at 9:00 at night.

Defendant does not contest that Plaintiff has isterstly throughout this
litigation believed that Officer Estes should havelerstood from her statements at
the traffic stop that she was a doctor on her wayhe hospital to perform the
delivery of a baby. (Wynn Br. at 9.) This belief Wynn’s, however, is
undermined by Wynn’s own deposition testimony rdgay the actual words she
stated and by the substantial gap between whaastually said and what she

thinks Estes should have guessed or understood.
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She expected him to notice that she what she \easing, scrubs, and infer
from this and the words “delivery” and “hospitaliat she was a doctor without her
ever saying so (Estes Br. at 8 (citing Wynn De[E, 8-1, PagelD# 1136, p.
443:3-9), and she cannot even say if she ever tisedwords “baby” or
“emergency.” (Estes Br. at 6-8 (citing Wynn DeRE 63-1, PagelD# 758, 761—
62, pp. 184:2-20, 187:18-188:19).) In short, Wplates the blame on Estes for
her own failure to communicate clearly, and evat th beside the point, because
even if she said all those things, propriety assthe, had no legal right to leave the
traffic stop, and no constitutional provision waslated by arresting her when she
did so.

It is not “unclear,” as Wynn states in her briaéfhat Officer Estes said
next,” (Wynn Br. at 10), and this statement in Rifiis brief provides an example
of Plaintiff's attempts to label something a “fagtudispute” when it is actually
uncontradicted evidence which undermines her chsact, Officer Estes testified
that he specifically told Wynn “that she wasn’tdfr® go and . . . told her that she
would be arrested if she did pull off.” (Estes Bt.9 (citing Estes Dep., RE 64-1,
PagelD# 841-42, pp. 37:15-38:4).) And Wydwes not contest this statement,
explicitly stating at her deposition, “I don’t rember what he said.” (Estes Dep.
at 9 (citing Wynn Dep., RE 63-1, PagelD# 758, p4:28).) Wynn's lack of

memory, however, does not create a “factual dispugee Burdine v. Sandusky
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Cnty., Ohig Case No. 12-3672, 2013 WL 1606906 (6th Cir. Ay, 2013) (slip
op.) (plaintiff cannot survive summary judgmentditempting to create a “factual
dispute” where, according to the evidence, thermis).

Defendant does not contest, for the purposesisfathpeal, that in response
to Wynn’s invitation to the officer that he arrdsr at the hospital, he stated,
“Okay, | will.” But it is actually unclear what éhofficer meant by these three
words, and even allowing them the interpretatian Rtaintiff puts forward, Wynn
reacted at the hospital in a contradictory maniwhen Officer Estes approached
her car door at the hospital and immediately adviser that she was under arrest,
she “jump[ed] out of her car and, without noticmgacknowledging Officer Estes,
... 'rush[ed] in the opposite direction.” (Wyrr. at 11-12.) It is worth noting
that Plaintiff has not adduced any evidence ofndenit by Estes to trick or deceive
her into thinking she could leave, nor does sheamahky such allegation; the
evidence only supports the conclusion that there wamiscommunication, at
which point the question turns to whether Estestioas were objectively
unreasonable such that every other reasonablesoffiould understand that what
happened was illegal. The unrefuted expert testymsubmitted in this case
establishes that they were not.

Defendant would point out that Wynn has made atnf statements about

when she heard Estes say the line, “You think yauget away with anything just
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because you're a doctor?” Wynn first stated thste§& made this remark at the
sheriff's department after being informed that plodice chief had ordered charges
be dropped against Wynn and that she be immediaddédased. Wynn changed
this later, saying Estes said it to her upon amrgdter at the hospital._(Compare
Estes Br. at 17 (citing Wynn Dep. Ex. 3, RE 63-2g&1D# 823, 825, pp. 24:9-11,
29:8-13 (recorded May 2010 interview with invedtoyalater affirmed under
oath)) withWynn Br. at 12—-13 (citing Wynn Dep., RE 82-1, R&3e1146-1148,
pp. 478:1-480:11 (deposition taken December 191p0

Plaintiff's counsel has consistently (and incotlsgcused the suggestive
word “crotch” as inflammatory innuendo (Wynn Br.1&, 37) when describing the
physical process of the officer holding Wynn agaths car while he placed her in
handcuffs, improperly implying there was some tgbesexual misconduct, even
though this isdirectly contradicted by Wynn's own sworn testimony. In fact,
Wynn testified that when the officer forced hetdan over the car while he placed
her in handcuffs, it triggered understandably traticnmemories of having been
sexually assaulted when she was a teenager. Ndesthshe stated that there was
nothing sexual about Officer Estes’ actions anddlesd the actual contact as “leg
to leg.” (Estes Reply in Supp. of Mot. Summ. E, 85, PagelD# 1443-1448, pp.
6-11 (citing Wynn Dep. Ex. 3, RE 63-2, PagelD#,8231, pp. 13:7-23, 53:10-

54:14; Wynn Dep., RE 82-1, PagelD# 1141-1144, §2:¥8-463:1, 463:12—-
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464:6, 465:1-25; Wynn Dep., RE 97-1, PagelD # 14868, pp. 466:1-468:4).)
In response to Plaintiff's counsel’s continued aeflammatory innuendo on this
matter, the trial court granted a motion in limispecifically prohibiting the
Plaintiff from “characterizing [what occurred] assaxual assault or using any
innuendo to that effect.” (Order, RE 172, PagelB82, p. 2, 1 8.)

1.  Reply to Defendant’s argument regarding prdbatause

In her brief, Plaintiff Wynn states:

[T]he trial court identified at least four disputadaterial facts

concerning Officer Estes’s knowledge that need dacbnsidered in

determining whether he had an objectively reasendimdsis to

conclude that Dr. Wynn was evading arrest: (a)\ynn’s statement

that she made it unmistakably clear why she wasgy the hospital;

(b) the understanding that Officer Estes was esaprer to the

hospital; (c) she was wearing scrubs and had fecdat with her;

and (d) she was not physically arrested until arg\at the hospital.
(Wynn Br. at 25.) However, as noted above, a ti@lrt’'s finding that a fact is
“disputed” which is not properly grounded in theosd is not accorded deference
on appeal. As explained above, Wynn did not sheewas a “doctor” or that the
delivery was for a “baby,” and thus her statemeéntthe officer were excited and
ambiguous. Estes does not contest that Dr. Wydrtheunderstanding that Estes
was escorting her to the hospital, or that shedeagbs on and may have had a lab
coat in her lap under her purse, or that she waplmgsically arrested until she

arrived at the hospital. What Defendant contepteperly so, is the legal

significance of these facts, for Wynn has been @bidentify no authority for the
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proposition that she had a legal right to leavettatfic stop without authorization
from the officer. Further, she herself admittecher brief that Officer Estes told
her she was under arrest at the hospital beforeste got out of her car and that
she nonetheless ignored him and “rushed” in thesipp direction.

Throughout her brief, Wynn creates a false dichytoarguing that there
was no way that she was “fleeing’ or ‘eluding’ yame—[because] she was
hurrying to the hospital to deliver her patientablg.” (Wynn Br. at 26.) In fact,
Wynn may very well have been doing both, and moré point, whether she was
doing the latter is legally irrelevant to whethest&s reasonably believed her to be
doing the former.

Wynn speaks dismissively of “Officer Estes’s ztmaldisallow Dr. Wynn'’s
claim by looking to Tennessee state statutes” (WBnnat 27)—precisely the
same way Wynn dismissively treated Officer Estegnvhe attempted to enforce
said statutes on the evening of May 5, 2010—alsey twere no more relevant to
the instant action than building code restrictionsanother planet. But in fact they
are laws, binding on Wynn at the time of the inoidand to which she had no
legal defense. And as noted in Defendant’s pradcipief, under the “Atwater
rule,” if there wasany valid reason to arrest the Plaintiff, there cambeiolation

of the Fourth Amendment. (Estes Br. at 33.)
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Wynn argues that Defendant’s reliance_on Wrigh€ity of Chattanooga

Case No. 1:10-CV-291, 2012 WL 28744 (E.D. Tenn. 3ar2012) (unpublished),
Is misplaced as that decision was not decided afigl the events underlying this
action (Wynn Br. at 28 n.6; sdstes Br. at 24, 40, 54-55), but this argumerhd fai
to understand the nature of a qualified immunitalgsis. Defendant was not
arguing that Wrightlearly established any particular contour of tlevant law,
but rather that what the Wrigltourt held wasot clearly establishedfter the
events in this case could not have been clearabbshed prior to them.

Wynn’s statement that her “Hippocratic obligatiaaser patient” somehow
negate the officer's probable cause to arrestdrairiving away from a traffic stop
or for running away from the officer upon reachthg hospital (Wynn Br. at 29) is
unsupported by the case law, and Wynn cites nofis.noted by the hospital
supervisor that night, there was “adequate mediaad” at the hospital to care for
the patient even without Dr. Wynn there (Estesdrl5 (citing Waybright Dep.
RE 66-1, PagelD# 906-07, p. 30:5-31:3)), but etlwt is beside the point.
Contrary to Wynn’s implicit assumption, “Hippocratobligations” do not have
constitutional protection, and there is no geneaoalstitutional right to administer
medical care, nor is there a specific constitutioight for a doctor to speed to the
hospital because the doctor went home instead dingaat the hospital when a

“high-risk” patient was near delivery.
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If there was anyone who endangered Wynn's patileat night, it was
Wynn—when she sped down the road in her persoimtieerisking the delay that
would accompany a traffic stop. But not contenthwhis mistake of judgment,
Wynn chose to compound it by driving off from tmaffic stop when she had been
warned she would be arrested if she did so, andrimening away from the officer
when she reached the hospital.

Lastly, Defendant would note that Plaintiff Wynashnot even attempted to

meaningfully distinguish Wright v. City of ChattaoggCase No. 1:10-CV-291,

2012 WL 28744 (E.D. Tenn. Jan. 5, 2012) (unpubti3)heén the context of
gualified immunity for the arrest, other than t@omrectly argue it is not apposite
based on its date. There, a district court grastedmary judgment in a similar
case involving a plaintiff's arrest for driving-eeéd charges allegedly committed
during plaintiff's “emergency” transport of his wifto the hospital in their private
vehicle. (SeeEstes Br. at 40.) And as noted above, if a righs not clearly
established on January 5, 2012, it cannot be salthte been clearly established
on May 5, 2010.

IV. Reply to Defendant’s argument regarding uséafe

In short, Plaintiff objects to the manner of herckd handcuffing, but while
she has able to identify previous cases involvirmyergratuitous uses of force

where qualified immunity was denied (Wynn Br. at-30 (citing cases involving,

{FB234654 / TML 4206 12
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e.g., deadly force, striking the suspect, wrenchanguspect’s finger, pulling a
suspect through a vehicle window)), she has poitde® comparable use of force
in comparable circumstances where an officer wagedegualified immunity.

The one case Wynn does quote (Wynn Br. at 34pvarruled district court

case from Alabama, Gilliam ex rel. Waldroup v. QGifyPrattville 667 F. Supp. 2d

1276 (M.D. Ala. 2009) rev'd on other grounds, Gith ex rel. Waldroup v. City of
Prattville 639 F.3d 1041 (11th Cir. 2011), involved two odiis using their tasers
on a suspect a combined 27 times and “kneeing apeatedly,” resulting in the
suspect’s death later that night from heart failuick at 1285. Moreover, thenly
act of resistance the suspect in Gilliagid to prompt the use of force was to pull
his arm away, while the instant action involvesuapect who kept her arm away
after driving away from an ongoing traffic stop and, agmviting” the officer to
arrest her at her next destination, ran in the sppdalirection when she got there
when he told her she was under arrest—hardly caabparcircumstances.
Furthermore, the suspected violation in_ Gilligmwas marijuana possession,
whereas in the instant action the officer beliekechad probable cause for felony
fleeing a police officer.

As Wynn correctly states, two of the three factans weighing the
appropriateness of force are the severity of tiecand whether the suspect is

resisting or attempting to evade arrest by flighfwynn Br. at 31.) For the

{FB234654 / TML 4206 {13
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purposes of justifying the amount of force Este=dusa placing her in handcuffs, it
Is clear these factors in the instant action waf@csent, at the very least, to allow

the officer qualified immunity. _See, e.q., Burdhet Kiefer, 310 F.3d 937, 944

(6th Cir. 2002) (holding that the officers’ usefofce to handcuff a suspect was
necessary because the suspect “acknowledged thawibed and turned some’
when they tried to handcuff him and that the offsicbad difficulty restraining
him”).

It is true, as Plaintiff points out (Wynn Br. a@)3that a particular degree of
injury is not a requisite of an excessive use claiBut agratuitous aspect to the

force useds, see Miller v. Sanilac Cnty606 F.3d 240, 252 (6th Cir. 2010), and it

IS precisely that gratuitousness which, among otkquisites, is lacking in the
instant action. That is, in the instant actioreréhwas no physical contact other
than the minimum to quickly place her in handcuaifel into the back of the police
car.

Plaintiff attempts to distinguish several casdgdeon by Defendant (Wynn
Br. at 35-37); Defendant would submit that Plafrittis not successfully done so

in any meaningful way. For example, Plaintiff sdygnn v. Matatall 549 F.3d

348 (6th Cir. 2008), is inapposite because thdre Suspect fled when the officers

attempted to pull him over” (Wynn Br. at 36) withoacknowledging that the

{FB234654 / TML 4206 14
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Plaintiff herself pulled off from a traffic stoptaf being told by the officer that if
she did so she would be arrested.

Similarly, if there is any salient difference beem the facts of Bozung v.
Rawson 439 F. App'x 513 (6th Cir. 2011), and instantagtit is that the suspect
in Bozungwas only wanted for a misdemeanor warrant, whike afficer in the
instant action had probable cause that Plaintidf t@mmitted a felony.

Thus, these cases still illustrate that it noteéely established” that the
contours of the Fourth Amendment preclude Defendssies’ conduct in the
instant action. And the Plaintiff does not eveterapt to distinguish Stricker v.

Twp. of Cambridge710 F.3d 350, 364 (6th Cir. 2013) (cited at E®esat 51),

where the court upheld the use of handcuffs, gfatBince [plaintiff] was headed
away from the point of the officers' entry, it walgjectively reasonable for her to
believe that he was attempting to flee from thegadl

Plaintiff essentially disputes the need to plaeeih handcuffs and into the
police car, but assuming the validity of the demisio do these things, there was
no more force used than necessary to accomplish, taed there was absolutely
no force used after the Plaintiff was securedndy have been, to use a word from
Plaintiff's brief, an “impropriety” to arrest DoatoWynn and place her in
handcuffs (Wynn Br. at 18), but it was not gratugp and it was not

unconstitutional.

{FB234654 / TML 4206 {15
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V.  Conclusion

In closing, the Defendant would simply remind fBeurt of several legal
points. First, the burden in this case is on th&nkff to establish that the
Defendant is not entitled to qualified immunityjgtnot his burden to establish that
he is. Second, the probable cause determinatibronsthe officer's perspective,
and qualified immunity must be granted “if officeo$ reasonable competence

could disagree” on the legality of the action. g¥ti v. City of Chattanoogd

Case No. 1:10-CV-291, 2012 WL 28744 (E.D. Tenn. $ar2012) (unpublished)

(quoting Malley v. Briggs475 U.S. 335, 341 (1986)). Third, qualified immiyn

against excessive use of force claims means thdt“gvery push or shove, even
if it may later seem unnecessary in the peacejofige’'s chamber,” violates the

Fourth Amendment.__ Graham v. ConndB0 U.S. 386, 396-97 (1989), (quoting

Johnson v.Glick481 F.2d 1028, 1033 (2d Cir. 1973)).

Thus, for all the foregoing reasons, the Defendagpectfully requests this
Court to allow his claim of qualified immunity amésmiss all claims against him.

Respectfully submitted,
FARRAR & BATES, L.L.P.

/s/ Teresa Reall Ricks

Teresa Reall Ricks (BPR #014459)
211 Seventh Avenue North, Suite 500
Nashville, TN 37219

(615) 254-3060

Attorney for Chad Estes
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CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME
LIMITATION, TYPEFACE REQUIREMENTS, AND TYPE STYLE
REQUIREMENTS

Pursuant to Fed. R. App. P. 32(a)(7)(C)(l) and 6ith R. 32(a), | hereby
certify that:
I. This brief complies with the type-volume limiais of Fed. R. App. P.
32(a)(7)(B) because this brief contains 3,959 wordgluding the parts of the
brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
[I. This brief complies with the typeface requirarntgeof Fed. R. App. P. 32(a)(5)
and the type style requirements of Fed. R. ApBZ?a)(6) because this brief has
been prepared in a proportionally-spaced typefateguMicrosoft Word 2007 in

Times New Roman at 14 point.

Respectfully submitted,
FARRAR & BATES, L.L.P.

/s/ Teresa Reall Ricks

Teresa Reall Ricks (BPR #014459)
211 Seventh Avenue North, Suite 500
Nashville, TN 37219

(615) 254-3060

Attorney for Chad Estes
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Certificate of Service

The undersigned hereby certifies that on this7thday of June, 2013 a true
and correct copy of the foregoing has been forwcinda the Court’s electronic
filing system to:

W. Joseph Werner, Esquire

John W. Roberts, Esquire
ROBERTS & WERNER, PLLC
1720 West End Avenue, Suite 402
Nashville 37203

Michael B. Schwegler, Esquire
Law Office of Ernest B. Williams, IV
P.O. Box 159264

Nashville, TN 37215

Attorneys for Wynn

/5] Teresa Reall Ricks
Teresa Reall Ricks
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ADDITIONAL DESIGNATION
OF RELEVANT DISTRICT COURT DOCUMENTS

Pursuant to 6th Cir. R. 30(b) and 30(f), Defendampellant, designates the

following additional entries from the docket of ttestrict court below as relevant

to this appeal.

Record

Entry No. PagelD# Description of Document

95 1443-1448 Estes Reply in Supp. of Mot. Sudhm.
97-1 1466-1468 Excerpts of Wynn Dep.

172 1852 Order on Pretrial Mots.
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APPENDIX OF UNREPORTED CASE LAW
NOT PREVIOUSLY FILED WITH THE COURT

Burdine v. Sandusky Cnty., OhiGase No. 12-3672, 2013 WL 1606906 (6th Cir.

Apr. 16, 2013) (slip op.)
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
100 EAST FIFTH STREET, ROOM 540

Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000
Clerk CINCINNATI, OHIO 45202-3988 WWW.Cab6.uscourts.gov

Filed: August 14, 2013

Notice of Oral Argument at 9:00 AM Friday, October 4, 2013

Ms. Teresa Reall Ricks
Farrar & Bates

211 Seventh Avenue, N.
Suite 500

Nashville, TN 37219

Mr. Michael Byrne Schwegler
Law Office

P.O. Box 159264

Nashville, TN 37215

Re: No. 13-5199, Terry Wynn v. Chad Estes

Dear Counsel,

Your case is scheduled for oral argument at 9:00 AM Friday, October 4, 2013 before a
three-judge panel of the Sixth Circuit Court of Appeals in Cincinnati, Ohio. You may learn the
names of the judges sitting on the panel by checking the Court's calendar when it is posted on
www.ca6.uscourts.gov two weeks prior to argument.

If you are the attorney who will argue this case, download the Oral Argument
Acknowledgment form from the web site and file it electronically with the Clerk’s office by
August 28, 2013. If you have been granted a waiver from ECF filing, you may mail the
acknowledgment form to the Clerk's office or send it by fax, tel. (513) 564-7099. This
acknowledgment form should be filed only by the attorneys who are arguing the case.

You should be aware that in preparing for the case the panel may conclude that, although the
matter has been scheduled for oral argument, it will not be necessary to go forward with
argument. In that event the panel will decide the appeal on the basis of the briefs and the record
and a written decision will issue. Counsel will be notified that argument has been cancelled as
soon as the panel has made that determination. The possibility that argument will not be held as
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originally scheduled should be taken into account in making your travel arrangements,
particularly in deciding whether to purchase refundable or non-refundable tickets for air travel.

An attorney who has been appointed under the Criminal Justice Act should make travel
arrangements directly with National Travel, tel. (800) 445-0668. The Clerk’s office has provided
National Travel with the required Travel Authorization which pays for CJA travel the day before
and day of oral argument. If you are a CJA appointed attorney and choose to make alternative
arrangements, reimbursement will be limited to the lesser of the government rate for airfare or
actual expenses.

On the day of oral argument, report to the Clerk's Office, Room 540 in the Potter Stewart
United States Courthouse, at the corner of 5th and Walnut Streets in Cincinnati no later than 8:30
a.m. if argument is scheduled for 9:00 a.m. and 1:00 p.m. if argument is scheduled for 1:30
p.m. All times are Eastern Time. Once you enter the courthouse, you must use the elevators on
the Main Street (east) side to take you to the entrance to the Clerk's office on the 5th floor.

Continuances of oral argument will be granted only in exceptional circumstances, upon the
motion of counsel. Counsel is strongly discouraged from seeking continuances and, where such
a request is to be made, the motion should be filed as soon as possible.

If you had previously requested oral argument but now wish to waive it, a motion to that
effect should be filed with the court as soon as possible.

Please bear in mind that neither the filing of a motion seeking a continuance
of oral argument nor a motion to waive argument is self-effecting. The Court
may wish to have the case argued as scheduled, and you should not assume
that the filing of such a motion, absent the express approval of the court,
relieves you of the obligation to appear for argument as called for.

Sincerely yours,

s/Diane T. Sievering
Calendar Deputy

cc: Mr. John William Roberts
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United States Court of Appeals
For the Sixth Circuit

Oral Argument Acknowledgment

Sixth Circuit Case No.: 13-5199

Case Name: Terry Wynn VS. Chad Estes

(239 of 255)

I will be presenting oral argument for:

[ Appellant Petitioner Amicus Curiae
Appellee Respondent Intervenor Other
Party Name/s:
Chad Estes

Attorney’s Name: Teresa Reall Ricks

Argument Date: October 4, 2013

If you have not previously registered as an ECF filer
and filed an appearance form in this case, you must do both.

Docketing Instructions:
First, select the Event Category of Argument.
Second, choose argument acknowledgment.

Rev. 8/12
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United States Court of Appeals
For the Sixth Circuit

Oral Argument Acknowledgment

Sixth Circuit Case No.: 13-5199

Case Name: Wynn Vs. Estes

(240 of 255)

I will be presenting oral argument for:

Appellant Petitioner Amicus Curiae

[ Appellee Respondent Intervenor Other

Party Name/s:
Terry Wynn, M.D.

Attorney’s Name: Michael B. Schwegler

Argument Date: October 4, 2013

If you have not previously registered as an ECF filer
and filed an appearance form in this case, you must do both.

Docketing Instructions:
First, select the Event Category of Argument.
Second, choose argument acknowledgment.

Rev. 8/12
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United States Court of Appeals
For the Sixth Circuit

Oral Argument Acknowledgment

Sixth Circuit Case No.: 13-5199

Case Name: Terry Wynn

VS§.

City of Pulaski, Tennessee et al.

(241 of 255)

[ will be presenting oral argument for:

|:I Appellant D Petitioner
Appellee I:l Respondent

Party Name/s:

Terry Wynn

Attorney’s Name: John W. Roberts

D Amicus Curiae

D Intervenor [:I Other

Argument Date: October 4, 2013

If you have not previously registered as an ECF filer
and filed an appearance form in this case, you must do both.

Docketing Instructions:

First, select the Event Category of Argument.
Second, choose argument acknowledgment.

Rev. 8/12
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Appearance of Counsel

Sixth Circuit

Case No.: 13-5199

Case Name: Terry Wynn VS. Chad Estes
Client’s or

Clients’ Name(s): (List all clients on this form, do not file a separate appearance form for each client.)

Chad Estes

Appellant O Petitioner O Amicus Curiae O Criminal Justice Act
O Appellee [J Respondent O intervenor (Appointed)

Lead counsel must be designated if a party is represented by more than one attorney or law
firm. Check if you are lead counsel.

Name: John E. Carter Admitted: May 18, 1998

arrar & Bates, LLP
211 7th Ave. North

{Sixth Circuit admission date only)

Firm Name:

Business Address:
suite: 200 City/State/zip: Nashville, TN 37219

(615) 254-3060

Telephone Number (Area Code):
Email Address: john.carter@farrar-bates.com

CERTIFICATE OF SERVICE
| certify that on September 24, 2013 the foregoing document was served on all parties or
their counsel of record through the CM/ECF system if they are registered users or, if they are not, by placing a
true and correct copy in the United States mail, postage prepaid, to their address of record.

s/ John E. Carter

bca-68
6/12
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United States Court of Appeals
For the Sixth Circuit

Oral Argument Acknowledgment

Sixth Circuit Case No.: 13-5199

Case Name: Terry Wynn Vs. Chad Estes

(243 of 255)

I will be presenting oral argument for:

Appellant D Petitioner D Amicus Curiae
I:I Appellee D Respondent D Intervenor I:I Other

Party Name/s:
Chad Estes

Attorney’s Name: John E. Carter

Argument Date: October 4, 2013

If you have not previously registered as an ECF filer
and filed an appearance form in this case, you must do both.

Docketing Instructions:
First, select the Event Category of Argument.
Second, choose argument acknowledgment.

Rev. 8/12
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

100 EAST FIFTH STREET, ROOM 540
Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE
Clerk CINCINNATI, OHIO 45202-3988

Filed: November 04, 2013

Mr. John Engelhardt Carter

Ms. Teresa Reall Ricks

Farrar & Bates

211 Seventh Avenue, N., Suite 500
Nashville, TN 37219

Mr. John William Roberts

Roberts & Werner

1105 Sixteenth Avenue, S., Suite D
Nashville, TN 37212

Mr. Michael Byrne Schwegler
Law Office

P.O. Box 159264

Nashville, TN 37215

Re: Case No. 13-5199, Terry Wynn v. Chad Estes
Originating Case No. : 1:11-cv-00025

Dear Counsel:
The Court issued the enclosed Opinion today in this case.

Sincerely yours,

s/Robin L. Johnson
Case Manager
Direct Dial No. 513-564-7039

cc: Mr. Keith Throckmorton
Enclosure

Mandate to issue

Page: 1 (244 of 255)

Tel. (513) 564-7000
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NOT RECOMMENDED FOR FULL-TEXT PUBLICATION
File Name: 1320945n.06

No. 13-5199

FILED

UNITED STATES COURT OF APPEALS

(245 of 255)

FOR THE SIXTH CIRCUIT NOV. 0 42013
TERRY WYNN, ) DEBORAH S. HUNT, Clerk
)
Plaintiff-Appellee, ) ON APPEAL FROM THE
) UNITED STATES DISTRICT
v. ) COURT FOR THE MIDDLE
) DISTRICT OF TENNESSEE
CHAD ESTES, Officer, in his individual and official )
capacities, )
)
Defendant-Appellant. )

BEFORE: ROGERS, GRIFFIN, and DONALD, Circuit Judges.

ROGERS, Circuit Judge. This case arose from a traffic stop and the subsequent arrest of
plaintiff Terry Wynn, an on-call physician who was speeding on her way to deliver a patient's baby
ata local hospital. Wynn drove away from the scene of the stop while Defendant Officer Chad Estes
still had her driver’s license. Estes arrested Wynn in the hospital parking lot, for evading arrest,
TENN.CODE.ANN. § 39-16-603(b)}(1), which is a class E felony and an arrestable offense in
Tennessee. Wynn contends that she had Estes’s permission to continue driving from the scene of
the traffic stop to the hospital. Wynn filed a § 1983 suit claiming that Estes violated her

constitutional rights and committed several intentional torts.! The district court denied Estes’s

! Wynn also sued Estes’s supervisor, Sergeant Justin Young, Chief of Police John Dickey,
twenty unidentified “John Doe” defendants, and their employer, the City of Pulaski. On February
11, 2013, the district court granted summary judgment for all defendants except Estes, and granted
qualified immunity to Estes on all claims except for Wynn's federal claims of false arrest and
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qualified-immunity motion for summary judgment, finding among other things that a jury could
believe Wynn’s claim that Estes gave her permission to continue driving to the hospital. On the
facts as to which the district court found a genuine dispute of material fact, the district court properly
denied qualified immunity. See Romo v. Largen, 723 F.3d 670, 671 (6th Cir. 2013). The district
court also properly permitted Wynn’s state law false imprisonment and battery claims to proceed.
We review a denial of qualified immunity de novo. Sample v. Bailey, 409 F.3d 689, 695 (6th
Cir. 2005). Under Johnson v. Jones, 515 U.S. 304 (1995), on this interlocutory appeal, we are
required to assume the material facts as to which the district court found a genuine issue. As we
read the district court opinion, those facts are as follows. At approximately 8:50 p.m., on May 5,
2010, Terry Wynn, an obstetrician/gynecologist working as an on-call physician for Hillside
Hospital in Pulaski, Tennessee, received a call alerting her that a patient was ready to deliver a baby
and thus Wynn was needed at the hospital. Officer Estes observed Wynn speeding on her way to
the hospital and initiated a traffic stop. The partics dispute the degree to which Wynn effectively
communicated to Estes the fact that she was a physician responding to a medical emergency, but it
is undisputed that Wynn was wearing hospital scrubs and a lab coat was lying next to her in the
passenger seat. Estes asked for Wynn’s driver’s license, registration, and proof of insurance, and
Wynn provided her out-of-state medical I.D. and driver’s license. Wyhn claims that, while
searching for her license, she told Estes, “I'm really in a hurry,” “my patient is going to deliver” or

words to that effect, and “if you don't believe me, why don’t you follow me to the hospital, and if

excessive force and state law claims of false imprisonment and battery.

“2.
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necessary you can arrest me there.” In response, Estes said “Okay, I will.” Thereafter, Wynn left
the scene of the traffic stop, Estes tailed her to the hospital, and he immediately arrested her in the
physician’s parking lot. Wynn claims that Estes grabbed her wrist, cut her arm while placing a
handcuff on it, slammed her against the hood of his car, injuring her back, and pressed her body
against the vehicle for “maybe several minutes.” After she was handcuffed, Wynn did not get in
Estes’s squad car willingly; instead, Estes applied pressure to Wynn’s shoulder to get her to comply
with his instructions to get in the police car.

Wynn filed suit under 42 U.S.C. § 1983 and Tennessee tort law. The district court concluded
that a reasonable jury could find that Wynn made it unmistakably clear to Estes that she was going
to the hospital to deliver a baby, that Wynn believed Estes was escorting her to the hospital, and that
a reasonable police officer would have concluded that Wynn was a medical professional and
reasonably effecting an arrest of her would not require as much force as Estes used.

Estes’s alleged statement—*“Okay, I will>—makes it unclear whether Wynn fled the traffic
stop or Estes gave her permission to continue driving to the hospital. If Estes gave permission, then
there arguably was no basis for Wynn’s arrest in the hospital parking lot. No reasonable officer
would believe that he could constitutionally arrest a person who left the scene of a traffic stop with

the officer’s permission.> Moreover, whether or not Wynn evaded arrest affects the inquiry to

? Estes argues, in the alternative, that he had probable cause to arrest Wynn under two
exceptions to the cite-and-release requirement that applies to Tennessee’s statutory prohibitions on
speeding and not having a valid Tennessee driver’s license after having resided in Tennessee for
longer than 30 days. See Tenn. Code Ann. §§ 55-10-207(a)(1), 55-8-152, 55-50-301(a)(1).
However, this incident does not fall within either exception Estes raises, because Estes never issued

-3-
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determine whether the force used to arrest her was excessive. In evaluating whether excessive force
has been used, courts look not only to whether the suspect is a safety threat and whether the suspect
is resisting arrest, but also to the “severity of the crime at issue.” Lyons v. City of Xenia, 417 F.3d
5635, 575 (6th Cir. 2005); Graham v. Connor, 490 U.S. 386, 396 (1989).

The district court also properly permitted Wynn’s state law claims of false imprisonment and
battery to proceed. When a battery claim under Tennessee law arises out of the same use of force
as plaintiff’s § 1983 excessive-force claim, the analysis is the same for both causes of action. Griffin
v. Hardrick, 604 F.3d 949, 956 (6th Cir. 2010). Moreover, “[t]he clements of the tort of false
imprisonment are (1) the detention or restraint of one against his will and (2) the unlawfulness of
such detention or restraint.” Roberts v. Essex Microtel Assocs., I, L.P., 46 S.W.3d 205, 213 (Tenn.
Ct. App. 2000). Because genuine issues of material fact exist as to whether there was probable
cause to arrest Wynn, summary judgment on this claim is not appropriate.

AFFIRMED.

a citation to Wynn and, alternatively, if Estes gave Wynn permission to proceed to the hospital, he
may have intentionally held on to her license. Estes did not have probable cause to arrest Wynn
under any exception to the cite-and-release requirement,

-4
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
100 EAST FIFTH STREET, ROOM 540

Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000
Clerk CINCINNATI, OHIO 45202-3988 WWW.Cab6.uscourts.gov

Filed: November 05, 2013

Mr. John Engelhardt Carter

Ms. Teresa Reall Ricks

Farrar & Bates

211 Seventh Avenue, N., Suite 500
Nashville, TN 37219

Mr. John William Roberts

Roberts & Werner

1105 Sixteenth Avenue, S., Suite D
Nashville, TN 37212

Mr. Michael Byrne Schwegler
Law Office

P.O. Box 159264

Nashville, TN 37215

Re: Case No. 13-5199, Terry Wynn v. Chad Estes
Originating Case No. : 1:11-cv-00025

Dear Counsel:
Enclosed is a copy of a corrected decision originally sent to you on November 4, 2013.

Thank you for your cooperation in this matter.

Yours very truly,
Deborah S. Hunt, Clerk

Robin L. Johnson
Deputy Clerk

cc: Mr. Keith Throckmorton

Enclosures
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NOT RECOMMENDED FOR FULL-TEXT PUBLICATION
File Name: 1320945n.06

No. 13-5199

FILED

UNITED STATES COURT OF APPEALS

(250 of 255)

FOR THE SIXTH CIRCUIT NOV. 0 42013
TERRY WYNN, ) DEBORAH S. HUNT, Clerk
)
Plaintiff-Appellee, ) ON APPEAL FROM THE
) UNITED STATES DISTRICT
v. ) COURT FOR THE MIDDLE
) DISTRICT OF TENNESSEE
CHAD ESTES, Officer, in his individual and official )
capacities, )
)
Defendant-Appellant. )

BEFORE: ROGERS, GRIFFIN, and DONALD, Circuit Judges.

ROGERS, Circuit Judge. This case arose from a traffic stop and the subsequent arrest of
plaintiff Terry Wynn, an on-call physician who was speeding on her way to deliver a patient's baby
ata local hospital. Wynn drove away from the scene of the stop while Defendant Officer Chad Estes
still had her driver’s license. Estes arrested Wynn in the hospital parking lot, for evading arrest,
TENN.CODE.ANN. § 39-16-603(b)}(1), which is a class E felony and an arrestable offense in
Tennessee. Wynn contends that she had Estes’s permission to continue driving from the scene of
the traffic stop to the hospital. Wynn filed a § 1983 suit claiming that Estes violated her

constitutional rights and committed several intentional torts.! The district court denied Estes’s

! Wynn also sued Estes’s supervisor, Sergeant Justin Young, Chief of Police John Dickey,
twenty unidentified “John Doe” defendants, and their employer, the City of Pulaski. On February
11, 2013, the district court granted summary judgment for all defendants except Estes, and granted
qualified immunity to Estes on all claims except for Wynn's federal claims of false arrest and
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qualified-immunity motion for summary judgment, finding among other things that a jury could
believe Wynn’s claim that Estes gave her permission to continue driving to the hospital. On the
facts as to which the district court found a genuine dispute of material fact, the district court properly
denied qualified immunity. See Romo v. Largen, 723 F.3d 670, 671 (6th Cir. 2013). The district
court also properly permitted Wynn’s state law false imprisonment and battery claims to proceed.
We review a denial of qualified immunity de novo. Sample v. Bailey, 409 F.3d 689, 695 (6th
Cir. 2005). Under Johnson v. Jones, 515 U.S. 304 (1995), on this interlocutory appeal, we are
required to assume the material facts as to which the district court found a genuine issue. As we
read the district court opinion, those facts are as follows. At approximately 8:50 p.m., on May 5,
2010, Terry Wynn, an obstetrician/gynecologist working as an on-call physician for Hillside
Hospital in Pulaski, Tennessee, received a call alerting her that a patient was ready to deliver a baby
and thus Wynn was needed at the hospital. Officer Estes observed Wynn speeding on her way to
the hospital and initiated a traffic stop. The partics dispute the degree to which Wynn effectively
communicated to Estes the fact that she was a physician responding to a medical emergency, but it
is undisputed that Wynn was wearing hospital scrubs and a lab coat was lying next to her in the
passenger seat. Estes asked for Wynn’s driver’s license, registration, and proof of insurance, and
Wynn provided her out-of-state medical I.D. and driver’s license. Wyhn claims that, while
searching for her license, she told Estes, “I'm really in a hurry,” “my patient is going to deliver” or

words to that effect, and “if you don't believe me, why don’t you follow me to the hospital, and if

excessive force and state law claims of false imprisonment and battery.

“2.
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necessary you can arrest me there.” In response, Estes said “Okay, I will.” Thereafter, Wynn left
the scene of the traffic stop, Estes tailed her to the hospital, and he immediately arrested her in the
physician’s parking lot. Wynn claims that Estes grabbed her wrist, cut her arm while placing a
handcuff on it, slammed her against the hood of his car, injuring her back, and pressed her body
against the vehicle for “maybe several minutes.” After she was handcuffed, Wynn did not get in
Estes’s squad car willingly; instead, Estes applied pressure to Wynn’s shoulder to get her to comply
with his instructions to get in the police car.

Wynn filed suit under 42 U.S.C. § 1983 and Tennessee tort law. The district court concluded
that a reasonable jury could find that Wynn made it unmistakably clear to Estes that she was going
to the hospital to deliver a baby, that Wynn believed Estes was escorting her to the hospital, and that
a reasonable police officer would have concluded that Wynn was a medical professional and
reasonably effecting an arrest of her would not require as much force as Estes used.

Estes’s alleged statement—*“Okay, I will>—makes it unclear whether Wynn fled the traffic
stop or Estes gave her permission to continue driving to the hospital. If Estes gave permission, then
there arguably was no basis for Wynn’s arrest in the hospital parking lot. No reasonable officer
would believe that he could constitutionally arrest a person who left the scene of a traffic stop with

the officer’s permission.> Moreover, whether or not Wynn evaded arrest affects the inquiry to

? Estes argues, in the alternative, that he had probable cause to arrest Wynn under two
exceptions to the cite-and-release requirement that applies to Tennessee’s statutory prohibitions on
speeding and not having a valid Tennessee driver’s license after having resided in Tennessee for
longer than 30 days. See Tenn. Code Ann. §§ 55-10-207(a)(1), 55-8-152, 55-50-301(a)(1).
However, this incident does not fall within either exception Estes raises, because Estes never issued

-3-
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determine whether the force used to arrest her was excessive. In evaluating whether excessive force
has been used, courts look not only to whether the suspect is a safety threat and whether the suspect
is resisting arrest, but also to the “severity of the crime at issue.” Lyons v. City of Xenia, 417 F.3d
5635, 575 (6th Cir. 2005); Graham v. Connor, 490 U.S. 386, 396 (1989).

The district court also properly permitted Wynn’s state law claims of false imprisonment and
battery to proceed. When a battery claim under Tennessee law arises out of the same use of force
as plaintiff’s § 1983 excessive-force claim, the analysis is the same for both causes of action. Griffin
v. Hardrick, 604 F.3d 949, 956 (6th Cir. 2010). Moreover, “[t]he clements of the tort of false
imprisonment are (1) the detention or restraint of one against his will and (2) the unlawfulness of
such detention or restraint.” Roberts v. Essex Microtel Assocs., I, L.P., 46 S.W.3d 205, 213 (Tenn.
Ct. App. 2000). Because genuine issues of material fact exist as to whether there was probable
cause to arrest Wynn, summary judgment on this claim is not appropriate.

AFFIRMED.

a citation to Wynn and, alternatively, if Estes gave Wynn permission to proceed to the hospital, he
may have intentionally held on to her license. Estes did not have probable cause to arrest Wynn
under any exception to the cite-and-release requirement,

-4
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Filed: November 27, 2013

Mr. Keith Throckmorton

Middle District of Tennessee at Columbia
801 Broadway

Suite 800 U.S. Courthouse

Nashville, TN 37203

Re: Case No. 13-5199, Terry Wynn v. Chad Estes
Originating Case No. : 1:11-cv-00025

Dear Clerk:

Enclosed is a copy of the mandate filed in this case.

Sincerely yours,

s/Robin L. Johnson
Case Manager
Direct Dial No. 513-564-7039

cc: Mr. John Engelhardt Carter
Ms. Teresa Reall Ricks
Mr. John William Roberts
Mr. Michael Byrne Schwegler

Enclosure
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No: 13-5199

Filed: November 27, 2013
TERRY WYNN
Plaintiff - Appellee
V.

CHAD ESTES, Officer,
in his individual and official capacities

Defendant - Appellant

MANDATE
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Pursuant to the court's disposition that was filed 11/04/2013 the mandate for this case hereby

issues today.

COSTS: None
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