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PLAINTIFE’S OFFER OF PROOF
AS TO THE DEFENDANTS ALICE MARK, MD & JOSHUA MULARELLA, MD

The instant offer of proof is made in accordance with Massachusetts General Laws,
Chapter 231, Section 60(B). Attached o this offer of proof, and made a part hereof, are the

following Exhibits:

Exhibit | - Affidavit of plaintiff's expert, Makunda Abdul-Mbacke, MD, MPH (3 pages),
reciting pertinent facts of case and providing opinions on deviations from the
applicable standards of care, & curriculum vitae,

Exhibit 2 - Medical records from Planned Parenthood (“PP”);

Exhibit 3 ~ Medical records from Cambridge Health Alliance (*CHA™),

Exhibit 4 — Medical records from Massachusetts General Hospital (“MGH");
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Exhibit 5 — Medical record from Duffy Health Center; and

Exhibit 6 — Affidavit of Amanda Davis.

This is a medical malpractice action arising out of the care and (reatment of the plaintiff,
Amanda Davis, by her physicians, the defcndants Alice Mark, MD, and Joshua Mularella, MD.!

As confirmed in her MG records (Ex. 4), about two (2) months following a February 4,
2016 abortion procedure by Dr, Mark at PP, Ms. Davis was determined to have significant
retained products of conception (“RPOC”). What is more, due to the RPOC she had suffered
debilitating pain and continuous heavy bleeding over the preceding weeks and months, up until
her presentation at MGH. [Ex. 4]. The plaintiff contends, based upon expert medical testimony,
that Dr. Mark negligently failed to confirm the removal of products of conception during and/or
after the abortion procedure, and also negligently failed to follow-up with Ms. Davis in any way,
and/or respond to her phone calls, and that Dr. Mularella negligently failed to properly diagnose
Ms. Davis’ condition upon her presentation at Cambridge Hospital on March 15, 2016.

As explained in further detail below, as a result of the defendants’ ncgligence, Ms. Davis
was caused to suffer pain and morbidity, unnecessary hospitalization and expense, and emotional

injury.

! Both Dr. Mark and Dr. Mularella admit in their Answers to the Plaintif’s Complaint,
Paragraphs 2 and 4 respectively, that they are licensed physicians practicing in Massachusetts.

Page 2 of 11

1




STATEMENT OF FACTS

Ms. Davis presented at PP on February 4, 2016, for a first-trimester surgical abortion
performed by Alice Mark, MD. [Ex. 2, PP records]. An initial transvaginal ultrasound (“US”)
performed that day confirmed a 10-week gestational age. [Ex. 2]. Thc PP intake form indicates
that Ms. Davi-s’ phone number was recorded correctly in the chart. [Ix. 2]. The procedure
performed by Dr. Mark was by way of “paracervical suction” and was aided by “ultrasound
guidance” due to “difficulty with dilation.” [Ex. 2]. The procedure took about fifteen minutes
and was reported as “complete”. [Ex. 2]. The pregnancy was declared “terminated”. [Ex. 2].
The PP records indicate only that Dr. Mark performed a “gross tissue exam” by viewing the
removed contents before declaring the pregnancy terminated, and that nothing further was done
to confirm the absence of RPOC. [Ex. 2].

There is no indication in Ms. Davis’ PP chart that a post-procedure follow-up was
scheduled for her with PP. [Ex. 2]. Ms. Davis affirms that PP verbally advised her on the day of
her procedure that they would call her to schedule a follow-up appointment. {Ex. 6 — Davis Aff.,
 3]. However, she testifies that no one from PP ever did and there is nothing in the chait

indicating otherwise. [Ex.s2, 6]. Nor is there any record in the PP chart that Ms. Davis was

specifically adviscd to contact PP in the event that she experienced significant bleeding and/or
abdominal pain/cramping following the procedure, and/or that such symptoms could be
indicative of RPOC. [Ex. 2]. Ms. Davis further testifies that she was never so advised by Dr.
Mark or anyonc clse. [Ex. 6, Davis Aff,, § 5].

Following the February 4, 2016 procedure, Ms. Davis experienced debilitating abdominal
pain and heavy bleeding. She called PP on several occasions to speak with Dr, Mark, but on

each occasion she was directed to leave a voice message for someone to return her call. [Ex. 6,
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Davis Aff. § 6]. Neither Dr. Mark nor anyone else from PP ever returned her calls. [Ex. 6, Davis
Aff. 47 7-91.

Aftel: about thirty (30) days of hearing nothing from PP, Ms. Davis presented to the CHA
Cambridge Hospital Emergency Department on March 15, 2016, where she was seen by Joshua
M. Mularella, MD. Ms. Davis presented with symptoms of “heavy vaginal bleeding” and “lower
abdominal cramping”. [Ex. 3]. Dr. Mularella confirmed vaginal bleeding and blood clots via a
pelvic exam. [Ex. 3]. Dr. Mularella also noled that Ms. Davis was “status post abortion at
Planned P?renthood last month.” {Ex. 3]. Notwithstanding her symptoms, Dr. Mularella

33 ¢

incorrectly diagnosed Ms. Davis with “dysfunctional uterine bleeding” “most likely due to the
change in hormones following the abortion last month,” and discharged her from the hospital.
[Ex.3).

Iinally, on or about April 6, 2016, her symptoms/condition having not resolved, Ms.
Davis presented at MGH where an immediate gynecologtcal consultation advised the need for a
pelvic US which revealed the RPOC. [Ex. 4, MGH records]. She was thereafter treated
medically and discharged the following day. [Ex. 4]. In addition to the unnecessary pain,

morbidity and expense suffered by Ms. Davis during the pertod from February 4, 2016 to April

6, 2016, Ms. Davis suffered, and continues to suffer, emotional injury. [Ex. 5, Dufly records];

see, also, Payton v. Abbot Labs, 386 Mass. 540 (1982) (Massachusetts recognizes a claim for

negligent infliction of emotional distrcss against a physician); see, also, Ferrara v. Bernstein, 613

N.E.2d 542 (N.Y.2d 1993) (plaintiff’s emotional distress resulted from negligently performed

abortion).
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EXPERT OPINION

As previously indicated, the plaintifl has retained Dr. Abdul-Mbacke as a medical expert
in this case. Dr. Abdul-Mbacke is a graduale of both Yale University School of Medicine and
Harvard University School of Public Health, as well as a board-certified practicing Obstetrician-
Gynecologist (“OB/GYN”) who has personally performed hundreds of first-trimester abortions.
[Ex. 1, Aff. of Dr. Abdul-Mbacke & cuwrriculum vitae]. She is familiar with the standards of care
applicable in this case. As described in detail below, Dr. Abdul-Mbaclke testifies that, to a
recasonable degree of medical certainty, both Dr. Mark and Dr. Mularella deviated from
applicable standards of medical care in their treatment of the plainfiff, causing her to

unnecessarily suffer pain, bleeding, morbidity and hospitalization due to RPOC. |Ex. 1].

I. DEVIATIONS BY ALICE MARIL, MD

A. Failure to Confirm Removal of RPOC

As related in her attached affidavil [Ex. 1], Dr. Abdul-Mbacke opines that, given the 10-
week gestational age of the pregnancy in this case, the standard of medical care applicable to the
average qualified OB/GYN, assuming PP to be a clinical setting where cost is a permitted
consideration for reduced standards, required at the very least that Dr. Mark confirm the removal
of all products of conception via an examination employing the [lotation of tissue and back
lighting following the abortion procedure (Ex. 1, § 6). However, given the difficulty with
dilation presented in Ms. Davis’ case, and the necessity for ultrasound (“US”) guidance during
the procedure, and the risk of, e.g., a “false passage”, the slandard of medical care applicable to

the average qualificd OB/GYN required Dr. Mark to confirm removal of all products of
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conception via US (already employed in the procedure), and/or other heightened diagnostic
testing (§ 7).

As previously related, the PP recoids indicate only that Dr. Mark performed a “gross
tissue exam” by viewing the removed contents before declaring the pregnancy terminated, and
that nothing further was done to confirm the absence of RI’OC. Dr. Abdul-Mbacke opines that
the fact that US was not employed, given the specific circumstances here, Lo confirm the absence
of RPOC, is a deviation from the applicable standard of care (Ex. 1, { 8). Moreover, given the
reported use and availability of US during the procedure, there appears to be no compelling
reason, medical or otherwise, for Dr. Mark’s not utilizing US to confirm that all products of
conception were removed and that the abortion procedure was successful (§ 11).2

Dr. Abdul — Mbacke further opines that (§ 10):

“Had Dr. Mark not deviated from the applicable standards of medical care and confirmed
the removal of products of conception via the available US, she would have likely
discovered Ms. Davis’ RPOC and been able to (ake remedial action, e.g., immediately
performing a second procedure that same day or shortly thereafter, and/or treating Ms.
Davis medically.”

Dr. Abdul-Mbacke concludes (§ 11) that “[a]s a result of Dr. Mark’s deviations, Ms.
Davis was caused to unnecessarily suffer significant pain, bleeding, morbidity and

hospitalization due to RPOC.” See, also, Shirk v. Kelsey, 617 N.E.2d 152 (Ill. App. 1993) (jury

verdict for plaintiff sustained where evidence indicated that Dr. failed to utilize ultrasound or

otherwise confirm that abortion was complete); see, also, generally Margaret Vroman, Mcdical

2 There is similarly no express indication in the PP records that flotalion of tissue/back lighting
was employed (Ex. 1, §9). Dr. Abdul-Mbacke opines that such would be a deviation(s) from the
general standard of care applicable to the average qualified OB/GYN in a clinical setting in a
case without the incidents attendant to Ms. Davis’ case (§ 9).
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Malpractice in Petformance of Legal Abortion, 69 ALR4th 875, 880 (West Supp. 2017) (“courts

have recognized potential liability where the abortion was performed incompletely and all of the

products of conception were not removed”).

B. Failure to Follow Up with Patient & Return Phone Calls

With respect to Dr. Mark’s failure to follow-up with Ms. Davis, Dr. Abdul-Mbacke
opines as follows:

“At all times material hereto, the standard of medical care applicable to the average
qualified OB/GYN required that the OB/GYN schedule a follow-up appointment with a
patient following a first-trimester abortion within one to two weeks following the
procedure, or at least contact the patient to ascertain her condition, and, of course, return
her calls. Moreover, the standard of medical care applicable to the average qualified
OB/GYN required that an OB/GYN examine a patient who presents post-procedure with
heavy bleeding, cramping and/or abdominal pain for retained POC. [Ex. I, § 15].

Considering Ms. Davis’ representations, Dr. Mark deviated from the applicable standards
of medical care in failing to cause a follow-up appointment to be scheduled for Ms.
Davis, for failing to cause a follow up phone call to be placed with her within one to two
weeks, and/or failing to cause Ms. Davis’ calls to be returned. Had a follow-up
exarnination been scheduled, or if Dr. Mark had caused Ms. Davis to be contacted by PP
and/or her calls to be returned, Dr. Mark would have been advised that Ms. Davis was
suffering symptoms consistent with RPOC and could have confirmed the diagnosis by
way of exam and taken early remedial action.” [Ex. 1, {16].

Dr. Abdul-Mbacke concludes that “[a]s a result of these additional deviation(s), Ms.
Davis was caused to continue to suffer unnecessary pain, bleeding, morbidity, and

hospitalization due to RPOC.” [Ex. 1,9 17].
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11. DEVIATIONS BY DR. MULARELLA — FAILURE TO DIAGNOSE

Dr. Abdul-Mbacke further discusses Ms. Davis’ presentation to Dr. Joshua
Mularella at the CHA hospital on or about March 15, 2016, aflirming that (4 19-21):

“Given Ms. Davis’ confirmed symptoins and known recent medical history, the
differential diagnosis for her condition on her presentation at CHA Cambridge plainly
included retained POC, and in fact suggested the same. The standard ol medical care
applicable to the average qualified emergency medicine physician called for
confirmation/ruling out of this diagnosis by way of US, and/or ordering a gynecological
consultation. According to its website (hitps://wwww.challiance.org/location/
cambridge-hospital), the hospilal has an US/linaging department on its campus at 1493
Cambridge Street, and it offers on-site Gynecological and Women’s Health services
there.

Dr. Mularella deviated from the applicable standard of care when he failed to order a US
and/or a gynecological consultation, instead misdiagnosing Ms. Davis with
“dysfunctional uterine bleeding” “most likely due to the change in hormones following
the abortion last month,” and discharging her from the hospital, The chart further reveals
that Dr. Mularella specifically advised and educated Ms. Davis of this [wrong] diagnosis.
Although he advised her to follow up with “Women’s Health” (without setting an
appointment), he should have confirmed her diagnosis by US or OB/GYN consultation
prior to her discharge.

As a result of Dr. Mularella’ s deviations and misdiagnosis, Ms. Davis was caused to
continue to suffer unnecessary pain, bleeding, morbidity, and hospitalization due to

RPOC”

SUMMARY OF APPLICABLE LAW

In this proceeding before the Medical Malpractice Tribunal, the sufficiency of the

plaintiff's offer of proof is viewed in the light most favorable to her. Blake v. Avedkian, 412

Mass. 481, 484 (1992), quoting Kobyecinski v. Asercoff, 410 Mass. 410, 415 (1991). This

standard is comparable to that of the directed verdict. 1d. A “preliminary trial is not called for,

nor is a consideration of 'evidence’ in the full sense of the term,” as long as therc has been a
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presentation of acceptable documentation. Kapp v. Ballantine, 380 Mass. 186, 190 n.4 (1980).

Moreover, under G.L. c. 231, Section 60B, this tribunal should not appraise the weight and
credibility of the evidence, and every allowance should be made for the fact that the

tribunal hearing precedes full development of the case through discovery. Gugino v. Harvard

Community Health Plan, 380 Mass. 464 (1980); see also Delicata v. Bourlesses, 9 Mass. App.
Ct. 713 (1980); Blood v. Lea, 403 Mass. 430, 433 n.5 (1988).

Additionally, although the burden is on the plaintiff to show causation, it is “enough to
adduce evidence that there is a greater likelihood or probability that the harm to the plaintiff
flowed from the conduct for which the defendant was responsible.” Held v. Bail, 28 Mass. App.
Ct. 919, 921 (1989). The plaintiff is not required to exclude all evidence that the harm would not

have occurred absent the physician's negligence. Joudrev v. Nashoba Community Hospital, 32

Mass. App. Ct. 974, 976 (1992); Samii v. Bavstate Medical Center. Inc., 8 Mass. App. Ct. 911,

912 (1979). Nor is it necessary that the plaintiff expiain how the harm should have been

avoided. Mataitis v. Goar, 416 Mass. 325, 327 (1993); Heyman v. Knirk, 35 Mass. App. Ct. 946,

948 (1993). The issue is primarily whether the defendant's conduct “fell below the standard of
good medical practice ....” Blood v. Lea, 403 Mass. at 433 n.S.

In presenting this offer of proof, the “plaintiff's expert need not state [her] opinion in
formulaic terms. Moreover, the tribunal may not refuse to accept an expert's opinion unless the
plaintiff's offer of proof is so deficient that as a matter of law it would be improper for any judge

to admit it.” Nickerson v. Lee, 42 Mass. App. Ct. 106, 111 (1997) (citing Rahilly v. North

Adams Regional Hospital, 36 Mass. App. Ct. 714, 718 n. 6 (1994) and Kapp v. Ballantine, 380

Mass. at 192). What is more, the expert opinion(s) contained in the affidavit attach hereto (Ex.

1) are more than sufficient to pass muster. Kapp v. Ballantine, 380 Mass. at 192 (“the wrongs to
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