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MR. EYE: |'ve just infornmed the hearing
officer that we're ready to proceed. | expect
Doct or Neuhaus to be here shortly.

PRESI DI NG OFFICER. And you're -- it's
acceptable to you to proceed w thout Doctor
Neuhaus bei ng here?

MR EYE: It is at this tine, yes, sir.
Thank you.

PRESI DI NG OFFI CER. M. Hays.

MR. HAYS:. Yes, sir.

DI RECT EXAM NATI ON (cont.)

BY MR HAYS:

Q Doctor Gold, if | could direct your
attention to Patient No. 10. Do you have your

expert report in front of you for Patient 107

A Yes.
Q What exhi bit nunber is that?
A 77.

Q And do you al so have Doctor Neuhaus'
record for Patient 10 in front of you?

A Yes, | do.

Q And what exhibit nunber is that?

A 32.

Q And do you have Doctor Tiller's patient
record for Patient No. 107
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THE REPORTER  |I'msorry. Do you have?

BY MR HAYS:

Q -- Doctor Tiller's patient record for
Patient No. 10? Sorry.

A Yes, | do.

Q And what's the exhibit nunber for that?

A 43.

Q From your review of the records, could
you pl ease descri be Patient 107

A Patient 10 is an 18-year-old single
femal e from Kansas who becane pregnant as a result
of consensual sex wth her boyfriend and she is
25- pl us weeks pregnant.

Q How many pages consist of Patient 10's
records for Doctor Neuhaus?

A 10 pages.

Q And wi thout being told that record cane
from Doctor Neuhaus, would it be possible to tell
who' s physician record it is?

A No.

Q Wiy is that?

A Because there is no clinical information
or acknow edgenent of review of information in the
chart that could specifically be assigned to
Doct or Neuhaus. There is on one page sone
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initials, but it's hard to determ ne what those
woul d nean.

Q And can you tell fromthe patient record
what date and tine the patient's appoi nt ment was
wi th Doct or Neuhaus?

A No, | cannot.

Q Do you know whet her Doctor Neuhaus cane
to a diagnosis for Patient 107

A Yes, | do.

Q How do you know t hat ?

A There is a positive DITREE report.

Q And what does that diagnosis -- or what
does that report indicate?

A Acute stress disorder, severe.

Q So let's take a | ook at patient nunber --
or that docunent, the DTREE docunent. What Bates
page is that?

A 8.

Q And what do the nunbers refer to that are
on that docunent?

A The -- there's a code nunber next to the
di agnosis, 308.3, that's the DSM code for that --
numeri cal code for that diagnosis.

Q And where does that nunerical code cone
fronf
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A The DSM

Q And what is the rating date and tine for
t hat docunent ?

A The date is Novenber 13th, 2003, 1302.

Q And what is the report date and tine?

A 11-13-2003, 1306.

Q And can you tell us what the significance
of the -- of this report is for this patient?

A I'm-- I"'msorry. Can | -- there's a
second diagnosis on this patient, as well.

Q Ckay. And what is that diagnhosis?

A Anxi ety di sorder NOS, not otherw se

speci fi ed.

Q And - -

A In -- in partial remssion, is the --
nodi fi ed.

Q And what does in partial rem ssion nean?

A It neans it's not -- it's partially
resolved, it's decreased or gone away fromits
nost maxi num synptomati c state.

Q And what's the significance of this
docunent within this patient's record?

A Well, it indicates that Doctor Neuhaus,
usi ng the DTREE program conputer program cane to

a -- a diagnosis of acute -- a severe acute stress
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di sorder on -- on this patient.

Q Can you tell from Doctor Neuhaus' patient
record for Patient 10 how Patient 10 net the
di agnostic criteria to support a diagnosis of
acute stress disorder?

A No, | cannot.

Q And you spoke about yes -- yesterday that
-- the gatekeeper criteria. Can you indicate from
that record what the -- that criteria was?

A No, | cannot.

Q s there any information within the
docunent about the event that threatened death or
serious injury?

A No, there is not.

Q What about one that threatened physical
-- or was a threat to the patient's physical
integrity?

A There's no indication that this person
felt that either or underwent that.

Q s there any information that woul d
support the criteria for finding a diagnosis of
anxi ety disorder within her patient record?

A This is a patient wwth a -- a psychiatric
hi story who was being treated with an

anti -depressant/anti-anxi ety nedication for, |
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bel i eve, panic attacks.

Q And where did you get that infornmation
fronf

A That information canme fromthe intake
sheet in Doctor Tiller's clinic that is included
I n Doctor Neuhaus' record.

Q And how nmuch information did it provide
about that anxiety disorder?

A It says Paxil, P-A-X-1-L, which is the
nmedi cation, 40 mlligranms, one a day: Anxiety
attacks. And ny interpretation of that is used
for anxiety attacks. And underneath, there's
anot her sentence or -- or phrase that says, |ast
anxi ety attack was six nonths, presunmably neani ng
si X nmont hs previously.

Q I s that enough information to cone to a
di agnosi s of anxiety disorder NOS?

A No. Especially not without a review or a
ver -- wwth a patient -- this patient is 18 years
old and presumably could tell you nore about that
hi story or review of sone nedical record fromthe
doctor who's been prescribing that nedication.
Especially in light of the fact that an acute
stress disorder has been diagnosed. They're both

anxi ety disorders. Acute stress disorder and
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anxi ety disorder NOS are both anxiety disorders
and you would need to -- anxiety disorder NOS is a
-- Is a diagnosis of exclusion, so it's not -- it
-- it inplies that there's a history of anxiety
di sorder NOS, but she's been treated, so one would
think there nust be nore diagnostic information
somewhere. And that would be relevant to the
di agnosi s of acute stress disorder, which is
anot her anxi ety disorder that would be a second
anxi ety disorder on top of the first one. So you
woul d really want to know that history.

Q Is there any indication fromthe file
that a review of that occurred?

A No, there is not.

Q Is there any information in the file that
i ndicates that this was discussed further with the
patient?

A The previous an -- history of anxiety
di sorder, no, there is not.

Q Vell, let's talk about the GAF. Is there
one present in this patient's record?

A Yes, there is.

Q And what is the GAF to this patient,

according to that report?

A 25.
. _:__;
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Q And what's the significance of this
docunent for this patient?

A Well, it -- it indicates a -- a
relatively low | evel of functioning due to
psychi atric synptons. The general statenent
associated with this diagnostic range which
appears on the GAF formis, the patient has been
unable to function in alnost all areas, e.g., she
stays in bed all day or has no job, hone or
friends. There are sone negative findings. Not
sui cidal, not violent or aggressive, not --

j udgenent not significantly inpaired. And then
the positive finding is able to maintain m ninal
hygi ene.

Q Is there any information contained within
this record that could serve as a basis for that
determ nati on?

A Well, sone of the information in the M
statenent could support sone of the -- sone of the
findings. For exanple, the M Statenent, the
pati ent says she did not have suicidal thoughts.
The GAF rating generic statenment says there are no
sui ci dal thoughts. You know, a negative finding
I's, generally speaking, a negative finding. So

one -- that negative finding supports the other
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negative finding. There's really not anything in
here that --

Q And which M statenent are you | ooki ng
at ?

A |"'msorry. There are two M statenents.
One is typed and that's Bates 2 and 3. And one is
handwitten and that's Bates 4 and 5.

Q And before | interrupted you, you were
speaki ng about the M Statenent and its
rel ati onship to the GAF.

A Agai n, other than sone of the negative
findings, there really is nothing in here that
woul d indicate that this person is overwhel mngly
i npaired in her function to rate on -- on the
basis of psychiatric synptons to rate a GAF of 25.

Q Wiy is that?

A Vell, the GAF itself doesn't have any
specific clinical data for -- upon which this
finding is based, but the exanples it gives which
are, again, taken directly fromthe DSM are, stays
in bed all day or has no job, hone or friends.
There is no indication, you know, that this
patient stays in bed all day or has no job, hone
or friends. She -- she says, | try to be busy.

She's only known she's been pregnant for a week.
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So that would inply certainly that she's not
staying in bed all day. She goes to school. She
doesn't have a job, she's 18, she goes to school.
It -- you know, for the week that she's known, she
says she can't concentrate at school, which neans
that she's still going to school, or inplies. She
has a boyfriend. So no job, hone or friends, she
at |l east has a boyfriend and she has a hone, she
lives with her parents. So | don't know -- you
know, she's clearly very upset, but that's not of
Itself enough. And it has a nunber of -- of
situational stress synptons, but that of itself is
not enough to support a generic statenent, the
patient has been unable to function in al nost all
areas of functioning.

Q Now, does -- is there any information

about a job on Bates page 47?

A It -- at the bottomunder the typed --
the pronpt of guilt, it says, |'ve been offered a
job in ny honmetown which will help. | -- so
that's -- she's been offered a job. It doesn't

state nore than that.
Q Now, is there any other in -- information
contained within that -- those two M statenents

-- | guess they're both entitled M Indicators --
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that woul d either support or not support the GAF?

A Well, theoretically, if they were rel ated
to a psychiatric disorder, but it does not seem
fromthe mn -- M Indicator statenents that this
pati ent has even had a -- a recurrence of her
previ ous anxi ety di sorder because she's not
reporting a recurrence of panic attacks, which
were apparently the synptons that she was having
treated with the Paxil. So she -- she certainly
has situational stress and she's certainly
extrenely upset in a variety of ways. That --
that upset is being expressed in a variety of
enoti onal and behavi oral ways, but of itself,

t hese do not support a diagnosis of acute stress
di sorder.

Q So how woul d a physician utilize this
I nf ormati on?

A Wl l, again, this would be -- these kinds
of eval uations performed by a nonpro -- non-nental
heal th trained person are screeni ng exam nations.
And they are certainly used in places everywhere
around the country where soneone who's not
necessarily a -- a nental health professional or
trained in nental health assessnents can be

trained to ask the questions that are on their
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standard screening -- that are part of their
standard screening or Doctor Tiller's standard
screeni ng questionnaire, but the -- if - but if
It conmes up positive, the physician who is doing

t he assessnent needs to expand and devel op t hat

i nformation further through a standard nent al
heal t h eval uation, including a nental status

exam nati on, and determ ne whet her these are
actually synptons of a diagnose -- diagnosabl e
psychiatric disorder or related to situational
stress or related to a nedical condition. Just,
for exanple, when we go to the doctor, we go to
our internist or whatever, the nurse takes our

bl ood pressure, right? The doctor relies upon
that bl ood pressure. And if it's normal, the
doctor rarely takes another bl ood pressure unless
there's sonme conpl aint that would cause hi mor her
to do so. However, if the nurse's blood -- bl ood
pressure reading is extrenely high, it's very
likely that not only the nurse will repeat it, but
the doctor will repeat it and they wll

I nvestigate the possi ble causes of why you' ve
shown up with that high blood pressure and try to
determne that. They nay not be able to determ ne

it that day, they may follow al ong, et cetera, but
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you're not going to rely on one bl ood pressure.
If you' re the physician, you're not going to rely
on one abnormally high bl ood pressure readi ng
taken by your nurse to diagnose and treat the
possi bl e nedi cal reasons for a high blood pressure
in that patient. |It's not going to tell you what
they are and it's not going to tell you what the
appropriate treatnent is.

Q So is there any evidence within this file
t hat indicates that further exam nations or
eval uations were perforned to determ ne whether it
was situational stress or psychiatric synptons?

A No.

Q And goi ng back to the GAF real quick, can
you tell ne what the rating date and tine was for
t hat docunent ?

A 11-13-2003 --

Q And - -

A -- and 1306 is the tine.

Q -- that was a rating date and tine?

A Yes, for the GAF.

Q Ckay. And the report date and tine?

A 11- 13- 2003.

Q And what's that tinme difference?

A I'"'msorry. The tine is 1307 and the
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difference i s one m nute.

Q Now, using Doctor Tiller's record, can
you determ ne whether 11-13-2003 was a possible
date for this patient's appointnment wth Doctor
Neuhaus?

A | -- 1 suppose it could have been a date
for the appoi ntnent for Doctor Neuhaus.

Q Well, can you tell nme when the
term nation of the pregnant began?

A Wl |, the post-abortion checkout exam was
11-7-2003, so it was prior -- prior to 11-7.

Q What does the appoi ntnent date on Doctor
Tiller's intake page indicate?

A Doctor Tiller's intake appointnent date
Is 11-4 of 'O03.

Q So if 11-13-2003 is a correct -- is a
correct appointnent date, that woul d have been
before or after the term nation of pregnancy?

A well, if the appointnent was 11-13, that
woul d have been after the termnation. But it is
possi bl e that the appoi ntnent occurred before and
the printout was done after.

Q So there's no --

A That date is the date of the report and
printout and not necessarily the date of the
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appoi nt nent .

Q So is there any evidence within this
record that shows what the date and appoi nt ment of
Doct or Neuhaus was?

A No.

Q Now, if you consider the information
| isted on the DTREE and GAF reports as evi dence of
Doct or Neuhaus' performance of an eval uation of
behavi oral or functional inpact of Patient 10's
condi tion and synptons, do you have an expert
opinion as to whether she net the standard of care

I n performance of that eval uation?

A Unfortunately, | -- yes, | do. And --

Q And what is it?

A -- unfortunately, | would have to say she
di d not.

Q Vhy ?

A Because there's no evidence of the

clinical evaluation and nental status examwth
positive findings to support the diagnosis or
rati ng assessnent that she concl udes.

Q What is there evidence of?

A Well, there's evidence that she did --
this patient checked into Doctor Tiller's clinic.

There's evidence that she was admi nistratively
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processed through Doctor Tenners -- Tiller's
clinic. There's evidence that one week after --
based on Doctor Tiller's docunents that are in
Doct or Neuhaus' chart, there's evidence that one
week after discovering she was pregnant, she
contacted this clinic and two weeks | ater cane for
-- for the procedure, and that she was extrenely
distressed to find herself pregnant. There's also
I ndi cations of a preexisting psychiatric disorder
for which she is receiving treatnent, 40
mlligranms of Paxil. None of -- none of that

i nformation was -- all of that information is
obt ai ned through a review of Doctor Tiller's
record. And finally, there is, you know, a

positive tel ephone screening and in-person

screening of -- for possible nental health
di sorder.

Q Now, you nention there's evidence that
this patient was distressed. |s that evidence or
Is that -- is being distressed a synptom of these

di agnoses?

A Well, it can be.

Q How?

A Well, usually, if soneone has an active
psyc -- psychiatric diagnosis, there are evident
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active synptons, so being agitated, upset,
weepi ng, things that you woul d consi der distress,
too nervous to sit, physically unconfortable and
nmental |y unconfortable synptons constitute
distress. And you would say or -- and people
would say, | am-- if you had to describe it, that
one word to describe those kinds of synptons is
distress. The issue is, it doesn't work the other
way around. People who are distressed do not
necessarily have a di agnosabl e psychiatric
di sorder. And distress, especially distress that
IS appropriate to an adverse life event is a
normal human behavi or reaction and not a sign of
pat hol ogy. Could it becone or could it -- could
It be a sign of pathology? It could, but of
itsel f, does not indicate pathology and needs
further eval uation.

Q | f you consider the information |isted on
t he DTREE and GAF reports as evidence of Doct or
Neuhaus' performance of Patient 10's nental status
exam nation, do you have an opinion as to whet her
she nmet the standard of care in her perfornmance of
that nental status exam nation?

A | do.

Q And what is it?
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A An -- unfortunately, she did not.
Q Vhy ?
A. There's no i ndication that Doctor Neuhaus

performed a formal or infornmal nental status
exam nation. There are negative findings con --
on the GAF that would be consistent with the
patient's -- with the -- sone aspects of a nental
status exam nation, but there is no positive
clinical findings to indicate the positive nental
status findings that woul d be consistent with this
di agnosi s or GAF score.

Q Now, if you consider the information
| isted on the DTREE and GAF reports as evi dence of
Doct or Neuhaus' performance of Patient 10's nental
heal t h eval uati on, do you have an expert opinion
as to whether she nmet the standard of care in her
performance of Patient 10's nental health
eval uati on?

A | do.

Q And what is it?

A She did not.

Q Why ?

A There's no evidence of Doctor Neuhaus
conducting a clinical evaluation, review ng

current and past history, psychiatric history,
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nmedi cal history. In a patient who is in treatnent
for a psychiatric disorder, it would be comon
practice to at |east attenpt to review the
treating physician's records or contact or
verbally discuss the patient wwth the treating
doctor. There's no evidence of -- there's
certainly no evidence that it -- that such a
record revi ew happened. There's no evidence of an
attenpt to contact the doctor. So in this
patient, there's an added el enent because there is
a -- a history given which adds to what a standard
eval uati on woul d enconpass. And then, you know, a
med -- formal nedical exam nation -- |I'msorry --
a nen -- for -- formal or informal nental status
exam nation and consideration of the effects of an
unwant ed pregnancy on her enotional presentation
and/ or her prior -- her preexisting psychiatric
di sorder.

Q And why are those inportant things to do?

A Wel |, Doctor Neuhaus is diagnosing an
acute stress disorder, a new onset acute stress
di sorder, which is a type of anxiety disorder, in
a patient wwth a preexisting anxiety disorder
who's acutely distressed. | don't know how you

could do that w thout doing at |east a standard
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clinical evaluation and a review of -- of her
previous psychiatric history. And she's still
t aki ng nedi cati on, which neans soneone's still
prescri bing the nedication, which neans there's a
doctor who, theoretically, knows what her history
I s and has di agnosed her with a disorder for which
he or she is prescribing this nedication. And at
| east theoretically, that doctor could be
contacted by tel ephone and presumably woul d know
this patient and be able to give you sone history
that woul d be relevant, especially if she's a --
presenting for a surgical or intervention.

Q Is there any evidence in the file of who
t hat ot her physician is?

A No.

Q Is there any evidence in the file of her
attenpting to contact that physician?

A No.

Q s there any contact information for that
physician in the file?

A No.

Q Is there any indication -- strike that.
Do you have an expert opinion as to whether Doctor
Neuhaus nmet the standard of care in docunmentation

in regards to this patient's record?
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A Yes.

Q And what is your opinion?

A | woul d, again, say unfortunately, she
has not.

Q Why ?

A Doct or Neuhaus' file does not appear to

contain any specific clinical information about
this patient generated by Doctor Neuhaus. The GAF
report and the DTREE report are not signed. They
contain no specific clinical information. |It's
not possible to recreate her -- to understand the
process of eval uation by which she cane to these
di agnoses and concl usi ons, nor the specific
clinical data that support the diagnosis and --
and GAF concl usi on.

Q And why are those inportant to do for
this patient?

A Well, this is a patient who -- | nean,
it's inportant for all patients, but in this
particular case, this is a patient who presunably
wi Il be going back to treatnent with her -- at the
very least, with the doctor who has continued --
who has been prescribing nedication for her panic
attacks. And it would be very significant for

that doctor to know that his patient has been
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di agnosed with an acute stress di sorder and what
the basis for that diagnosis is -- is for to him
continue providing effective patient care for her.
Q Let's nove on to Patient 8. Do you have
your expert report for Patient 8 in front of you?
A Yes, | do.
Q Do you have Doctor Neuhaus' patient
record for Patient 8 in front of you?
A Yes, | do.
Q And do you have Doctor Tiller's patient
record for Patient 8 in front of you?
A Yes, | do.
Q From a review of the records, could you
pl ease descri be Patient 3?
MR. EYE: Could you -- which one?
MR. HAYS: Onh, sorry. Patient 8.
MR. EYE: Thank you.
A Patient 8 is a 13-year-old girl from
Engl ewood, New Jersey who becane pregnant at age
12 after consensual sex with a 15-year-old and was
25 weeks pregnant at the tine of evaluation in
Doctor Tiller's clinic.
BY MR HAYS:
Q And w thout being told who that record

came from could you determ ne whose physici an
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record it is?

A No.

Q Wiy is that?

A Because Doctor Neuhaus' nane appears in
only one place on this form on -- in this -- on

these five pages and it's at the top of the
Patient Intake Form [t's handwitten in by
soneone. It doesn't indicate why her nane is
there. Doctor Tiller's nane is also on that form
SO -- typed in. Again, the nane appears -- it --
It does not appear to have been witten by Doctor
Neuhaus. So it -- it -- again, you know, out --
out side the Authorization to Di sclose Information
typed form which we've discussed previously, it's
-- it's not personalized by Doctor Neuhaus in any
way nor does it contain clinical information
generated by an eval uation by Doctor Neuhaus.

Q Do you know when Doct or Neuhaus had the
appoi ntnent tine and date for this patient?

A No, | do not.

Q What was the diagnhosis that's docunented
within this record?

A There is no diagnosis docunented within
this record.

Q What is the GAF that's docunmented within
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this record?

A There is no GAF docunented in this
record.

Q Do you know whet her Doct or Neuhaus cane
up to a diagnosis for this patient?

A | do.

Q And how do you know t hat ?

A Through her inquisition testinony.

Q Where is it at in her inquisition
testi nony?

A It be -- page -- Bates nunber is -- |
can't read the Bates nunber -- 887. And that's
the transcript of the inquisition and there's four
pages on each page and it's page 248.

Q And what does she say on that page?

A Doct or Neuhaus testified that she
di agnosed her with a, quote -- diagnosed her wth,
guote, suicidal ideation and acute stress
di sor der.

Q And how were you able to identify that
Patient 8 was the one that she was tal king about
in that transcript?

A Well, she was identified in the
transcript as 13-year-old from New Jersey, 25

weeks al ong viable pregnant. And this is a
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13-year-old from New Jersey with a 25-plus weeks
of viable pregnancy, so |l -- it is an assunption
on ny part that it is the sane patient.

Q Were there any ot her descriptions about
that patient's synptons in that transcript?

A No.

Q What di agnostic information or what
possi bl e diagnostic information i s contained
wi t hi n Doct or Neuhaus' record?

A Again, there is the M screening formon
Bates 4 and 5.

Q And what information does it contain?

A This is -- this states that the patient
has known for about a week that she was pregnant.
She states that she doesn't think she -- she

t hi nks that she mght die fromthis pregnancy.

That she thinks her life -- she states that she
woul d kill herself or die if she couldn't get an
abortion, or if that didn't happen, | would

neglect the child or beat it senseless. And then
there is the screening information with the
screeni ng questions for depression.

Q And are there any indicators within that
screening for depression?

A | ndi cators for?
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Q Any di agnoses?

A Potentially, yes.

Q And what are those indicators?

A Wll, there's -- there are positive

findings under a nunber of synptons. The issue is
that you're talking to a -- what sounds |ike a
very young 13-year-old who has only known for a
week that she is pregnant. And so a clinical
assessnment woul d have to tease out whether this is
age- appropriate or devel opnental | y-appropriate
conmuni cation, what this really neans, what these
statenents really nean. |s she really serious
that she would neglect a child or beat it

sensel ess or kill herself or die? And those are
-- again, when -- especially -- she's on -- you
know, w thout seeing this patient, it's hard to
know where she is in a devel opnental scale, but
she's either a very young teenager or still

devel opnental |y, you know, a -- a child -- child.
And there's all kinds of indicators on here that
-- but it's -- it's hard to know what they nean

wi t hout further evaluation. And -- and you know,
again, this is a week's duration that she's known
she was pregnant, so --

Q s there any evidence w thin Doctor
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Neuhaus' patient record that any of that foll ow
al ong clinical assessnent had occurred?

A No.

Q What about any clinical assessnent by
Doct or Neuhaus hersel f?

A No.

Q Is there any evidence within that file
t hat indi cates Doctor Neuhaus followed-up on the
sui ci de issues?

A No.

Q Can you tell ne how many pages this file
Is for patient record?

A It's five.

Q And that's Doctor Neuhaus' patient record
for this patient?

A That's my under st andi ng.

Q Fromthe record, can you determ ne
whet her a eval uati on of the behavioral or

functional inpact of the patient's condition

occurred?
A |"msorry. Could you repeat the
gquesti on.
Q From the record, can you tell -- can you

det erm ne whet her an eval uation of the patient's

behavi oral or functional inpact of the patient's
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condition occurred with this patient?

A By Doctor Neuhaus?

Q Correct.

A | cannot determne that, there's no
record of it.

Q What woul d need to be docunent ed?

A There woul d need to be sone indication of
an appoi ntnent, a date, how |l ong this eval uation
took. This is another conpl ex eval uation where,
you know, there would be a question about
referring to a specialist in child psychiatry
given the age and presentation of this child.
Again, | don't have enough information to know if
there are other conplicating factors, but just
based on the M Screening, this appears to be
soneone who's at |east tal king about killing
herself or killing the baby if she should have it.
But there would have to be in the record sone
docunent ati on of an appoi ntnent, and eval uati on,

I ncluding the nental status exam nation, including
a review of psychiatric -- current and past
psychiatric history, social history, psychosoci al
hi story wwth -- the child's caretakers woul d need
to be involved. There would need to be sone

docunentation of all the elenents -- sone
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docunentation of any -- of elenents of a

conpr ehensive evaluation. It wouldn't have to be
every single elenent of a conprehensive

eval uation, but there would have to be sonething.
There is, as far as | can tell, nothing in this
chart generated by Doctor Neuhaus, not even the
conputer prograns -- or the conputer program
reports.

Q Now, based upon Doctor Neuhaus' testinony
descri bi ng how she generally perforned nental
status exam nations, do you have an expert opinion
as to whether she net the standard of care in the
-- in performng a nental status exam nation of
this patient?

A Doct or Neuhaus was -- did not describe a
nmental status exam nation specifically for this
patient.

Q What about nental health eval uation?

A Doct or Neuhaus testified generally about
conducting nental health evaluations on all these
patients, but there's nothing specific here. She
acknowl edges that she renenbers the patient based
on the history, presumably the M Statenents, and
the fact that she was so young, but did not refer

specifically to her own evaluation of this

prm@ffﬂlggs

Reporting Serwice. Inc.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
Topeka, KS i Overland Park, KS

www.appinobiggs.com



9/14/2011 FORMAL HEARING, VOL. 3 4381

© 00 N o o b~ W DN P

N D DN NMNDNN P P PP,
o A WO N P O © 0N OO O A W N - O

patient, acknow edges that the -- that she didn't
have any notes to go off of for herself specific
-- no specific information of her own.

Q Do you have an expert opinion as to
whet her Doctor Neuhaus net the standard of care in

docunentation in regards to this patient record?

A Yes.

Q And what is that expert opinion?

A Unfortunately, she did not.

Q Wiy is that?

A There is no docunentation in this chart

generated by Doctor Neuhaus that would indicate an
evaluation or a diagnosis of this patient.

Q Wiy is it inportant to docunent that
information for this patient?

A That was why the patient was referred to
Doct or Neuhaus for a consultation, for a nental
health evaluation. So if -- if she hasn't
docunented a nental health evaluation, it's not --
she hasn't perfornmed the task with which
medi cal |y, psychiatrically, she was undertaki ng by
agreeing to see the patient. And this is
potentially a very serious situation that woul d
need -- based on the information | have avail abl e,

t hat woul d need even a specialist evaluation to
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determ ne whet her there's an underlying
psychiatric disorder and what the appropriate

treatnent would be for it.

MR. HAYS: | have no further questions
for this witness. |If we can take a short break
I n-between so the wtness can -- because she may

be on the stand for a little bit |onger.
PRESI DI NG OFFI CER:  How | ong are you
going to be, do you have any idea? And |I'm not
hol ding you to it, but how | ong?
MR EYE: It's -- it's going to be
awhi | e.
PRESI DI NG OFFI CER: Do you want a break
before he starts?
THE WTNESS: Sure. Thank you.
( THEREUPON, a recess was taken.)
CROSS- EXAM NATI ON
BY MR EYE
Q Doctor Gold, you maintain your private

practice, correct?

A Yes.
Q In psychiatry?
A Yes.

Q And you spend about 40 percent of your

time currently seeing patients, correct?
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A Currently, yes.

Q And you spend about 40 percent of your
tinme in litigation or forensic-related activities,
correct?

A Correct.

Q And you spend about 20 percent of your
time in academ c pursuits, correct?

A Teaching and witing, correct.

Q Now, it's accurate that you' ve never seen
a pregnant adol escent for the purpose of

eval uating her for an abortion, correct?

A | don't quite understand the question.
Q It's correct that -- that you've never
professionally counseled a -- an adol escent gir

to determ ne whet her she was a suitable candi date
for an abortion, correct?

A There is no kind of specific psychiatric
category for assessing whether soneone is suitable
for an abortion, so it's not possible to do that.
It's not a real world event, so, no.

Q In fact, you've never eval uated any wonan
i n the course of your practice for the purpose of
det erm ni ng whet her her nental health would be
preserved by virtue of having a late-term

abortion, correct?
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A |'"'msorry. Could you repeat the question?

Q Sure. In your practice, since -- or
since you've been out of nedical school, you've
never val -- eval uated any woman for the purpose
of determ ning whether her nental health would be
preserved by virtue of having alert -- late-term
abortion, correct?

A A late-termabortion is not a treatnent
or intervention for any psychiatric disorder, so
it would not be -- those two things are not
connected. So, no.

MR. EYE: Ckay. Wll, I'mgoing to nove
to strike the part of her answer that preceded the
no, Your Honor -- Your Honor, as being
unresponsi ve to the question.

PRESI DI NG OFFI CER:  Sust ai ned.

BY MR EYE:

Q You woul d agree that of the 11 patient
charts that we've covered -- that you' ve covered
during your direct examnation, all of those dealt
with children or adol escents, save for one,
correct?

A Yes. The -- except that the one is 18
years old and technically still counts as an

adol escent, although legally, 18 is an adult. So
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for psychiatric purposes, | would consider that
person still an adol escent.

Q And so for purposes of your review, did
you consider any of the -- the 10 patients that
were under 18 years old as wonen?

A Well, they're all wonen.

Q In the fenal e sense. How about in the
devel opnent al sense?

A Vell, if by wonen, you nean adults, then,
no, none of themare, psychiatrically speaking,
adults in a devel opnental sense.

Q You' ve never testified in a case that had
anything to do with abortion, have you?

A No.

Q QG her than this one?

A Correct.

Q And ot her than this case, you've never
been a consultant for -- in a litigation context
t hat involved abortion, correct?

A Correct.

Q In -- in a nontestifying capacity?

A Correct. Well, ex -- except nore --
except broadly in the sense that when patients --
when wonen and adol escents find thensel ves

pregnant, the question of abortion can arise.
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And, so in the general treatnent, it may conme up
for a discussion with a patient, but not
specifically as a specific focus of treatnent.

Q I n your capacity as a part-tine clinica
prof essor of psychiatry at Georgetown, you've

never dealt with anything related to abortions,

correct?

A That is correct.

Q And you have been a -- a course director
for witing in forensic psychiatry, is -- is that
correct?

A At CGeor getown, Yyes.

Q Yes. And you've never had an -- an
occasion to review or edit a paper, a professional
paper that dealt with abortion services, correct?

A That is correct.

Q You woul d agree that at no tinme during
the process of you receiving a board certification
I n psychiatry or neurology, did you deal wth
anything that related to abortions, correct?

MR. HAYS: (bjection, relevance.

MR, EYE: Well, we're going to the weight
that should be afforded this w tness' testinony,
Your Honor. Your Honor has admtted her testinony

and | believe even counsel for petitioner
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acknow edged that it would be up to you to
determ ne what weight to get it -- to give that
testinony and that's the reason for these
questi ons.

PRESI DI NG OFFI CER:  (Cbj ecti on overrul ed.
You may answer the question if you know the
answer .

THE WTNESS: Could -- could you repeat
the question? |'msorry.

BY MR EYE:

Q In the process of getting your board
certifications, you didn't study about abortions,
did you?

A No.

Q And you weren't tested on that either,
correct?

A Correct.

Q It -- it -- it's correct that you are --
that you don't consider yourself a specialist in
the evaluation of -- of psychiatric disorders in
adol escents or children, correct?

A That is correct.

Q And you don't consider yourself a
specialist in the diagnosis of disorders in
adol escents or children, correct?

TP
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A Correct, | -- 1 don't consider nyself a
certified subspecialist in those areas.

Q And you don't consider yourself a
specialist in the treatnent of psychiatric
di sorders in adol escents or children, correct?

A Correct.

Q And you went to Boston U, Boston
University for residency training, correct?

A Correct.

Q And nothing in that training dealt with
abortions, correct?

A Correct.

Q And you were designated as a G nsberg
Fell ow, correct?

A Yes.

Q And that's a -- that's a -- a -- a

credential, isn't it?
A Yes.
Q But that credential doesn't have anything

to do wth providing abortion or abortion-rel ated
services, correct?

A Correct.

Q When you were at nedical school, you
didn't have any class work that dealt with

abortions, did you?
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A Not that | can recall specifically. It
-- there m ght have been, but | can't recall it.
Q There was a clinical conponent in your

medi cal education, correct?

A Correct.

Q And none of that involved abortions or
abortion services, did it?

A It -- it mght have, but only
tangential ly.

Q Do you renenber your deposition being
taken on June 24 of this year?

A Yes.

Q Do you recall being asked a question
about during your nedical education at New York
University, did you have a clinical conponent to
t hat nedi cal education, and do you -- you recal
your answer being yes?

A Yes.

Q And then do you recall the question, and
can you tell us whether any of that clinical
experience at NYU invol ved abortion services, and
do you recall your answer was, it did not?

A Not -- yes. Not -- | -- | thought | had
al so said that during the course of an OB/ GYN

rotation, there were a nunber of D & Cs perforned.
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Sonetinmes, those D & Cs, they're -- D-- capital D
and C -- sonetines, those are actually abortion
procedures that the nedical students would not be
privy necessarily to the fact that they were early
-- you know, first trimester abortions. | thought
| said that sonmewhere. So -- so that's what |
meant by tangentially.

Q You observed sone of these D & C
procedur es?

A Correct.

Q But you didn't -- but a D & C procedure
can be done for purposes other than term nation of
a pregnancy, correct?

A Yes, yes.

Q And you don't know whether any D & C
procedure that you observed was for purposes of
term nating a pregnancy, correct?

A Correct.

Q You had privileges at hospitals in New
Hanpshire at one point, correct?

A Correct.

Q And you never admtted a patient for any
abortion-rel ated services at any of those
hospitals, did you?

A It would be inappropriate for a
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psychiatrist to admt a patient for an
abortion-rel ated servi ce.

MR. EYE: Move to strike as being
unr esponsi ve.

PRESI DI NG OFFI CER:  Sust ai ned.

A No.

BY MR EYE:

Q And when you had privileges in
Massachusetts, you didn't ever admt a patient for
abortion services, did you, at any hospital there
-- i n Massachusetts?

A No.

Q At no tine in the course of your private
practi ce have you ever provided an opinion to a
pati ent concerni ng whether she should receive a
| ate-term abortion in order to preserve her nental
heal th, correct?

A Correct.

Q And you' ve never provided any such
opi nion to any other physician, correct?

A Correct.

Q You are an attending psychiatrist at
Col unbi a HCA Reston Hospital, correct?

A I -- | was.

Q And that's in Virginia?
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A Yes.

Q In the course of being an attending
psychiatrist -- or when you were an attending
psychi atrist there, you didn't deal with an -- any
pati ents who were seeking abortion services,
correct?

A Correct.

Q In fact, at no tine during your work with
the -- wth a -- a -- strike that.

You have a relationship wwth the Psychiatric
Institute of District of Colunbia, correct?

A | did. | don't -- well, it's the
Psychiatric Institute of WAshi ngton.

Q ' msorry.

A That's okay. And | don't any |onger, but
| did.

Q Al right. And during the course of that
rel ati onship, you didn't have any occasion to
eval uate per -- patients for purposes of late-term
abortions, correct?

A Correct.

Q And in the course of your entire
practice, you've never evaluated a patient to
det erm ne whet her an aborti on woul d be consi st ent

wWith preserving the nental health -- health of a
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not her, correct?

A Correct.

Q And you' ve never done an evaluation to
determ ne whet her an abortion would preserve the
physi cal health of a nother, correct?

A Correct.

Q Alittle geography | esson here, | guess.
Nashua is in New Hanpshire, correct?

A Correct.

Q And so we al ready asked about your New
Hanpshire hospitals and you didn't admt patients
for abortions or any abortion-rel ated services
there, correct?

A Correct.

Q And Hanpstead, is that in Massachusetts?

A No, that's in New Hanpshire.

Q kay. And so we've already answered that
guestion, correct?

A Correct.

Q Charles River, that sounds |like a
Massachusetts geographic |ocation if | renmenber ny
rivers in Boston correctly?

A That is correct.

Q And you had -- you were a -- designated
as an attending psychiatrist at Charles River
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Hospital, correct?

A Correct.

Q And you didn't do anything related to
abortion services with patients at Charles River
Hospital, correct?

A Correct.

Q Now, of all the hospitals that you've
been affiliated with, you don't know whet her any
of them provi ded abortion services, do you?

A | -- | assune that sone of themdid not,
because they were Catholic hospitals. OQher than
those, | don't know whether they did or did not.

Q So it'd be fair to say that in terns of
your professional affiliations, you' ve never had
any relationship with an institution or health
care facility that is included -- as far as you
know, included anything -- strike that.

You' ve never had a relationship with any
institution or facility --

MR. HAYS: bjection, asked and answered.

MR EYE: 1'd like to ask the rest of the
guesti on perhaps.

PRESI DI NG OFFI CER:  Fine. Ask the
guestion and then we'll see.

BY MR EYE
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Q In terns of any facility -- | nean, we
haven't listed every institution or facility that
you' ve ever been affiliated with, have we?

A No.

Q kay. O all the institutions and
facilities that you've had an affiliation wth,
you' ve never done anything professionally that
woul d have related to the evaluation of patients
for purposes of late-term abortions, correct?

A Correct.

Q You have a long list of articles that you
have either authored or been a coauthor on in your

CV, is that correct?

A Well, | have --

Q Rel atively | ong?

A -- 1 have a list, yes.

Q Al right. None of those deal -- none of

those witings cover abortions or abortion
services, correct?

A Correct.

Q You have -- or had, and perhaps you still
do, editorial work for Psychiatric Tinmes Special
Report on Forensic Psychiatry?

A Well, that was a one-tine edition, but I

did that whatever year it says | did it.
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Q kay. Wuld it be 2000 -- and strike

that. 1'mnot sure exactly what year it was. But
A Yeah.
Q -- none of that had anything to do wth

abortions or abortion services, correct?
A. Correct.

Q You' ve reviewed a nunber of books in the
course of your professional life, correct?
A |'ve reviewed sone books, yes.

Q And none of those covered abortions or
abortion-rel ated services, correct?

A Correct.

Q You were invited to do presentations at
various prograns and synposi uns, correct?

A Correct.

Q And you' ve never done a -- a
presentation, an invited presentation that had
anything to do wth abortion or abortion-rel ated
services, correct?

A Correct.

Q And in the totality of your witings,
you' ve never -- other than related to the reports
in this case, you've never had an occasion to

produce any naterial related to |late-term
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abortions, correct?

A Correct.

Q In the course of your practice in any
capacity, you've never recommended a term nation
of a pregnancy for nental health purposes,
correct?

A Correct.

Q You' ve never perforned an abortion,
correct?

A Correct.

Q And before engaging this nmatter, you've
never done a standard of care analysis for sone --
for a physician who was providing abortion
services or abortion-rel ated services, correct?

A Correct.

Q Now, as | understand it, the -- the --
the definition of standard of care that you
applied in this case was sonething that you didn't
devel op on your own, correct?

A Correct.

Q It was provided to you, correct?

A Correct.

Q Did you do anything i ndependently to
det erm ne whether that standard of care that was
provided to you accurately reflected the standard
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of care in Kansas?

A No, not i ndependently.

Q You' ve never practiced nedicine in
Kansas, have you?

A No, | have not.

Q You were provided a series of Kansas

statutes by counsel for the Board of Healing Arts,

correct?
A Correct.
Q And in re -- did you use those statutes

as a basis to determ ne what you believe is the
standard of care in Kansas?

A As -- legal statutes, | don't know how to
answer the question yes or no. Legal statutes
I nform the nedi cal standard of care, but do not
establish the medical standard of care. So |'ve
used the statutes to understand what the | egal
requirenments are for the -- the el enents of
nmedi cal care that were covered by those statutes,
but of thenselves, they -- so they informny
opi nion, but they were not the basis of ny
assessnent of standard of care.

Q You' ve never had a patient referred to
you from anot her physician or heal thcare provider

for purposes of evaluating that patient for a
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| ate-term abortion related to nental health
reasons, correct?

A Correct.

Q You woul d agree that the -- after having
reviewed the nmaterials that were provided to you
for standard of care related to late-term
abortion, does not refer or require the finding of
an acute psychiatric energency to justify a
| at e-term abortion, correct?

A Wll, the material provided to ne didn't
specify the standard of care for a late-term
aborti on.

Q My question was: Did it refer to or
require a finding that a patient was suffering
froman acute psychiatric energency in order to

justify a late-termabortion for nental health

pur poses?
MR. HAYS: (bjection, relevance.
PRESI DI NG OFFI CER.  Overrul ed.
A | would have to look at the statute to

refresh ny nmenory, because | don't think it
nmenti oned nental health at all, but | could be
wong. As a matter in fact, it says, for

substantial and irreversible inpairnent of a major

or gan.
. _:__;
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BY MR EYE

Q Is -- is it your understanding that that
woul d include a nental health under -- a nental
heal th reason for performng an abortion?

A | understand that it was interpreted that
way. | don't know what the intent or the under --
of the | aw was.

Q And you were told that it's been
i nterpreted that way by counsel for the board?

A No. It's -- it's clearly been
I nterpreted that way by readi ng through Doctor
Tiller's and Doctor Neuhaus' records.

Q So you relied on that to -- to determ ne
that nental health -- preserving the nental health
of a woman can be a reason for obtaining a
| at e-t erm abortion, correct?

A | -- 1 inferred fromthat, that Doctor
Neuhaus and Doctor Tiller considered it to neet
the definition that was provided in the statute.

Q And -- and you don't have any reason to
differ with that, do you, as a -- as a -- an
expert witness in this matter?

A Differ wth what specifically?

Q That nental health -- preserving the

mental health of a wonman can be a reason for
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performng a |l ate-term abortion?

A ["'mnot -- | nmean, in rare situations
possibly, but it would be extrenely rare and
unusual. | -- I -- it's very hard to cone up with
ci rcunstances that would -- of a nental illness
for which a |ate-term abortion or any kind of
abortion would be a treatnent.

Q I n your opinion?

A I n ny opinion.

Q Does the statutory -- do the statutory
provisions that you | ook at tal k about abortion as
a treatnent? 1In the statutes that you referred
to?

A In the statutes, they do not refer --
refer to abortion as a treatnent or an
i ntervention for a nental illness.

Q You' ve never counseled or -- or dealt

professionally with a 10-year-old pregnant girl,

correct?
A That is correct.
Q You' ve never counsel ed professionally an

1l1-year-old pregnant girl, correct?
A That is correct.
Q In fact, the youngest pregnant girl

you' ve ever counseled was 16 years old, correct?
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A That is correct.

Q And that was not for the purposes of
seeki ng an abortion, correct?

A That is correct.

Q You referenced in your direct testinony,
practice paraneters generated by the Anerican
Acadeny of Child and Adol escent Psychiatry, do you
remenber that reference?

A Yes, | do.

Q Those are not a standard of care,
correct?

A They do not by -- of thenselves establish
a standard of care. They informit, but do not
establish it.

Q Now, it's your opinion that even with a
conpl ete psychiatric evaluation, a nental --
strike that.

A heal thcare provider could never concl ude that
there was irreversi ble nental harmthat would be

caused by carrying a pregnancy to term correct?

A |"msorry. Could you repeat the
question?
Q Sure. It's -- it's your opinion that

even with a conplete evaluation, a healthcare

provi der coul d never conclude that irreversible
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mental harmwould result fromcarrying a pregnancy
to term correct?
A Mental harm froma psychiatric disorder,

no, it could not.

Q Al right. Gkay. | want to nmake sure
our -- that -- that our record is clear here.

A Ckay.

Q Do -- do you agree that -- that your

position is that even with a conplete eval uati on,
a heal thcare provider could never concl ude
irreversi ble nental harmthat would result from

carrying a pregnhancy to ternf

A Yes.

Q You agree with that?

A Yes. Sorry.

Q It's all right. No, it's --

A | got confused.

Q -- sonetinmes the record gets a little bit
unclear and | just want to nake sure --

A Uh- huh.

Q -- that we do our best to clarify.

It is your opinion that a late-termabortion is
not a treatnent or intervention for any

psychiatric disorder under any circunstances,

correct?
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A That is correct.

Q And, your viewis it even if a healthcare
provi der concludes that a patient is severely
psychiatrically ill, an abortion would not be
recommended, correct?

A Wl |, an abortion m ght be recomended,
but not for the psychiatric disorder. If -- if
that woman had a -- or girl had a, you know,
physical |life-threatening condition in addition to
a psychiatric disorder, then sonebody m ght
recommend a | ate-term abortion, but it wouldn't be
for the psychiatric disorder.

Q My question was strictly the psychiatric

part.

A Ckay.

Q And you woul d agree that your position is
that even if -- even if a physician concluded that
a patient was severely psychiatrically ill, an

abortion would not be, in your judgenent, an abort

-- an abortion would not be recomrended?

A It would not be recommended as a
treatment for psychiatric illness or disorder.
Q And, you -- in -- in your view, there is

no significance in ternms of determ ning nental

| npairnment -- strike that.
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You're not an expert in any state statutes or
policies regarding |ate-term abortions, correct?

A That is correct.

Q And you are not an expert on the standard
of care in Kansas, correct?

A Standard of care for what?

Q Anyt hing. Medical practice in Kansas.

A Nonpsychi atric nedi cal practice?

Q Let's start with the global. Are you an
expert in the standard of care for any aspect of
nmedi cal practice in the state of Kansas?

A | believe -- well, psychiatry is a
subspeciality of nedicine. | believe | am an
expert in the practice of psychiatry.

Q Do you renenber your deposition testinony
on June 24, 2011 where you were asked the
guestion, quote, so do you know of any |egal or
policy -- legal reason or policy reason that says
you have to have an energency to justify a
| ate-term abortion based on health -- nental
heal t h consi derations, and your response was,
yeah, | nmean, |I'mnot an expert in all the state
statutes and policies regarding late-term
abortions, so | don't know. Do you renenber that

testi nony?
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A Yes.

Q And then the question that foll owed up
was, are you an expert on any of those, and your
answer was no. Are you -- do you stand by that
testi nony?

A Well, the -- ny understandi ng of the word
"those" was statutes and policies. So if -- if
that is what those refer to, then | do stand by
t hat .

Q And you -- then you -- the next question
was, and you don't consider yourself to be an
expert on standard of care in Kansas, correct?

And your answer was only in the sense that Kansas
Is part of the United States of America and |
believe that there is a national standard about
doi ng eval uations regardl ess of whether soneone is
pregnant or not. So if things are done
differently in Kansas, then, no, |I'mnot an expert
I n Kansas. Do you renenber that testinony?

A Yes.

Q And then the follow ng question was, and
you' ve never undertaken an inquiry to determ ne
what the standard of Kansas -- standard of care is
I n Kansas, correct? And your answer was no. Do you

renenber that?
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A Yes.

Q So you -- you are not an expert on the
standard of care in Kansas, correct?

MR. HAYS: (bjection, msstates the
testi nony.

PRESI DI NG OFFICER:  Well, | -- | don't
know that it msstates it, but it doesn't -- it
doesn't include all of it.

BY MR EYE

Q Do you consider yourself to be a -- an
expert on the standard of care in Kansas?

A I nsonuch as that there is a national
standard of care for the conduct of psychiatric
eval uati ons regardl ess of what the purpose of the
evaluation is. And Kansas is part of the United
States. So | believe that | amin that sense.

Q But you've never done an -- an inquiry
specifically to determ ne how practitioners in
Kansas perform nmental health eval uations, correct?

A My -- | have never done an inquiry into
t hat .

Q You' ve never done any research period
I nto that specific question, have you?

A Not into that specific question. Board

certification, training practices, residency
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requi renments are the sane everywhere in the United
States in terns of their being national standards
t hat nmust be net.

Q Is there a national standard of care that
applies to doing a nental health evaluation for a
| ate-term abortion, that you know of ?

A There -- there is no such specified
entity and therefore, there can't be a standard of
care for that kind of specific evaluation.

Q Wul d you agree that clinical judgnent
that's based on the physician's best efforts to
understand the presenting problens of a patient
and the state of nedicine as it bears on those
problens as they're presented constitute clinical
j udgnent ?

A |'"'msorry. You' re going to have to
repeat the question.

Q Wul d you agree that clinical judgnent is
based on the physician's best efforts to
understand the presenting problens of a patient
and the state of nedicine as it bears on those
probl ens as they're presented?

A Not exclusively, but that would be part
of it.

Q You woul d agree that there are exanpl es
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where best nedical judgnent is exercised in the
absence of docunentation that you woul d consi der
to be adequate?

A It's possible that it could be.

Q You woul d agree that in the evaluation of
-- of a patient for purposes of rendering a
medi cal opinion or a nedical judgnent, that there
are both subjective and objective paraneters that
shoul d be consi dered?

A Correct.

Q Wul d you agree that in doing a nental
heal t h eval uati on for purposes of determ ning
whet her there woul d be substantial and
irreversible harmto the nental health of a fenale
by carrying a pregnhancy to termthat both
obj ective and subjective standards cone into play?

A They woul d cone into play in any nental

heal t h eval uati on.

Q So the answer is yes?
A Yes.
Q Now, when you wote the reports rel ated

to the 11 patients in this case that you've
testified about the | ast day or so, you wote
t hose without consulting the testinony of -- of

anybody, particularly Doctor Neuhaus, that derived
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fromthe inquisition or the crimnal trial of
Doctor Tiller, correct?

A Correct.

Q And so when you testified earlier in this
proceedi ng that those nmaterials had sone beari ng
on your opinion, you didn't take that into account
when you wote your reports, correct?

A Correct.

Q And so those transcripts did not forma

basis for your nedical opinions in this case -- or
the information in those transcripts, | should
say?

A Didn't forma basis for the opinions in

the reports, that is correct.

Q You referenced a -- as we discussed
earlier, the Anerican Acadeny of Child and
Adol escent Psychiatry and -- and the -- the
gui delines that were generated by that body,
correct?

A Wll, they're -- they're actually called
practice paraneters, but | think it's the sane.

Q Al right.

A For all intents and purposes, it's the
sane thing.

Q Now, those practice paraneters as they
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were -- the -- the latest version of that -- of
t hose paraneters is 2007, correct?

A No.

Q Wiat's the -- what's the npbst recent?

A The nost recent general paraneters are 19
-- were 1997. The 2007 paraneters were for the
assessnent -- or evaluation of anxiety disorders.

Q Now, in -- in the conpendi umof -- of
t hose paraneters, there's no attenpt, is there, to
provi de gui dance to a professional, a -- a
heal t hcare professional as to how to conduct a --
an eval uation for purposes of determ ning whether
carrying a pregnancy to term woul d cause
substantial and irreversible health to the fenale,
correct?

A In -- in a general guideline, you would
not expect to see such a thing and there is not
such a thing.

Q So we couldn't pull those paraneters and
find gui dance on how to conduct such an
eval uation, correct?

A We coul d.

Q That specific kind of evaluation for
t hose specific purposes?

A Vell, yes, | think that they would still
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be rel evant.

Q s there anything in those paraneters
that -- that cites the late termabort -- or -- or
rat her, doing an evaluation for purposes of
determ ning whether carrying a pregnancy to term
woul d be -- would cause substantial and
irreversible harmto the nental health of the
femal e?

A It does not cite that specific very
extraordinarily narrow circunstance. There are
general gquidelines that are there to be adapted
for whatever specific circunstances as per the
clinical judgnment of the individual. They are a
starting point, not a -- not a finishing point.

Q Now, you woul d agree that whether a
patient's nental health would be harned if they
carried a pregnancy to termis not properly a
psychiatric question in npbst circunstances,
correct?

A Yes, it's not properly a psychiatric
guestion as franmed by that |anguage.

Q You woul d agree that the late-term

abortion issue is not a psychiatric issue,

correct?
A | don't know that | -- can you rephrase
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t he question?

Q You woul d agree that the late-term
abortion issue is not a psychiatric issue,
correct?

A Il -- 1 don't know that | can answer that
question as asked.

Q Agai n, in your deposition of June 24,
2011, do you recall the question that says, have
you ever reviewed the literature to determ ne
whet her there is enpirical evidence to support the
statenents you've just nmade, and that statenent
was, you've never heard -- or there's no research
on a circunstance when a psychiatrist would make a
recomendation for a late-term abortion? Your
answer continues, quote, | have reviewed -- having
an i ssue in gender and psychiatry and reproductive
and biol ogi cal psychiatry, reviewed. One can't
say all because that woul d be unreasonabl e, but an
extrenme anount of the literature regarding
psychiatric interventions and probl ens regarding
pregnancy, psychiatric illness during pregnancy,
adoption issues, postpartumissues, lactation in
postpartum the effects of maternal illness on
pregnanci es on children already born -- born,

there is a huge anount of literature out there and

prm@ffﬂlggs

Reporting Serwice. Inc.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
Topeka, KS i Overland Park, KS

www.appinobiggs.com



9/14/2011 FORMAL HEARING, VOL. 3 514

© 00 N o o b~ W DN P

N D DN NMNDNN P P PP,
o A WO N P O © 0N OO O A W N - O

| have reviewed quite a bit of it. | have witten
about sone of it. The late-termabortion issue is
not a psychiatric issue. Do you renenber that
testinony that you gave?

A Yes.

Q Do you agree that the |ate-term abortion
I ssue is not a psychiatric issue?

A It's -- it's not a psychiatric -- it's
not a focus of psychiatric practice or research,
no.

Q Wul d you agree that therapeutic abortion
Is defined as any of various procedures resulting
in the termnation of a pregnancy in order to save
alife or preserve the health of the nother?

A Yes, | think that is the definition of a
t herapeutic abortion.

Q But you would agree that as far as your
practice of psychiatry, that's not an area that
cones up in your practice, that is, the area of
the -- the question about therapeutic abortions
and their efficacy?

A Well, it can -- the question does cone up
because pe -- wonen occasionally undergo -- or
nore than occasionally, therapeutic abortions and

t hat becones a nmental health issue for them but
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not the reverse. It is not a customary practice
to conduct a therapeutic abortion for nental
heal t h reasons.

Q You woul d agree that the | aw authorizes
such to happen however, correct?

A "' mnot an expert in the law and | don't

know whet her it authorizes it or not.

Q So you proceeded through this entire case
W t hout any idea about whether -- whether there is
aright to a therapeutic abortion for -- to

preserve the nental health of a nother?

MR. HAYS: (bjection, relevance.

MR EYE: It -- it -- it goes to the
whol e question of -- of how she analyzed this
case.

PRESI DI NG OFFICER:  Well, I'mnot sure it
does, so the objection is sustained.

BY MR EYE:

Q Do you recall this testinony?
Question: Wuld you agree with the follow ng,
that a therapeutic abortion is defined as any of
various procedures resulting in the term nation of
a pregnancy in order to save a life or preserve
the health of a nother? Answer: You know, again,

| know there is such a thing as a therapeutic
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abortion. | know that there are a variety of
reasons that people have abortions. | don't know
specifically where and how those are defined
because that is not an area that cones up in
psychi atry under the kinds of circunstances that
you' re tal king about. End quote.
Do you renenber that testinony?

A Yes.

Q And is that an accurate statenent of your
Vi ew?

A |'"ve -- 1've becone quite confused about
what we're discussing at the nonent.

Q Was that your testinony, that --

A That -- you're reading it, I -- I'm
assumng you're reading it correctly, it was ny
t esti nony.

Q And you had a chance to review this
transcript, didn't you?

A Yes, | did.

Q And you nade sone changes in it, didn't

A Yes, | did.
Q But you didn't make any changes in that,

did you?
A Well, but I'mnot sure out of -- 1'm not
(5
prm@fﬁﬂlggs
Heportmg Service.Ic.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
%’g;% fm Toll Free: 885.273.3063 Over "“;‘{ljﬂasf’uﬁ

www.appinobiggs.com



9/14/2011 FORMAL HEARING, VOL. 3 o517

1
2
3
4
S
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

sure what you're referring to by that.

Q When | -- when we took your deposition,
we nmade an agreenent up front in that deposition
If there was a question | asked you that you

didn't understand, you would ask ne to repeat it

and make it a -- and make it under st andabl e,
correct?
A Yes.

Q And you didn't ask ne to repeat that
guestion, did you?

A No. And |I'mnot asking you to repeat it
now, |'m asking you to repeat the question you
just asked ne, not the question fromthe
deposition. |'ve becone |lost as to what you are
aski ng ne.

Q Well, just answer the questions that | --
that I -- that | ask you.

A I"'mtrying. | -- |I've lost the question.

Q Now, you -- in your view, there is no
such thing as a psychiatric consult that would
relate to an abortion, correct?

A No.

Q It -- it -- I"'msorry. You -- you -- you
believe that there are psychiatric consults that

relate to abortions?
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A There coul d be.

Q Your -- in your deposition testinony, |
asked you a question. It said, have you ever
referred a patient of yours to an abortion
provi der for abortion services or an abortion
consult? And your answer isS?

A No.

Q Quote, in ny experience, in ny practice,
there is no such thing as an abortion consult. Do
you renenber that testinony?

A Yes.

Q So is that the case, that there's no such
t hi ng as an abortion consult?

A Didn't that question say referred to
anot her practitioner for an abortion consult or
didit say --

Q Have you ever referred a patient -- this
I s the question.

A kay.

Q Have you ever referred a patient of yours
to an abortion provider for abortion services or
an abortion consult? And your answer was, in ny
experience, in ny practice, there is no such thing
as an abortion consult. |If you have -- if you --

you say -- if you have a pregnant patient and the
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patient has issues or problens, refer themto the
appropriate person to help them address those
problems. Have you ever referred a patient for

pur poses of getting a consultation about an

abortion?
A Not specifically about an abortion.
Q Ckay.
A But about concerns regardi ng a pregnancy

and an abortion nay arise as an intervention

that's necessary.

Q But you've never done such, a -- a con --
are-- a-- areferral for that purpose, correct?

A It's hard -- | -- not specifically for an
aborti on.

Q Now, in your work on this case, you cane
toit with a -- a view that the question about the

-- the appropriateness of a late-termabortion is

not a psychiatric issue, correct?

A Again, | -- | don't know -- when you say
appropri ateness, |'mnot sure what you mnean.

Q Whet her an -- an abortion would be a -- a
-- a -- an appropriate intervention?

A It'"s not a -- it's not a therapeutic

i ntervention for any psychiatric disorder or

diagnosis. It is not a standard intervention in
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-- for those reasons.

Q But you would agree, wouldn't you, that a
woman has the right to choose an abortion if she
neets the |legal requirenents for such, correct?

A As a choice, certainly.

Q It's just not sonething you personally
woul d recommend, correct?

A It's not -- it's not a -- a-- a
psychiatrist's place to recomend a specific
course of action for any individual.

Q Such as to get an abortion?

A Yes. That it -- it would be highly
| nappropriate to -- as a doctor, direct soneone
who is puzzled about what to do to specifically an
abortion, outside a discussion of all of the
possi bl e options of -- of howto address their
| ssues about their pregnancy.

Q | think we covered this a nonent ago, but
Il -- 1 want to nake sure that the record's clear.
Wul d you agree that an unwant ed teenage pregnancy
carries a lot of risk wwth it?

A Can you define risk?

Q Wul d you agree with the statenent that
unwant ed teenage pregnancy carries a lot of risk?

A Can you define risk?

TP
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Q Can you answer ny question?

A Not as presented.

Q Do you renenber your deposition testinony
when you were asked, quote, can you think of any
ci rcunstance when it would be advisable for the
mental health of a 14-year-old to carry a
pregnancy to tern? And your answer was, when
you' re tal king about nental health and you're
tal ki ng about psychiatric disorders, you're
tal ki ng about two overl appi ng spheres, but they
are not congruent. GCkay? You continue, there are
all kinds of enotional stress and distress that
does not rise to the level of a psychiatric
di sorder or a psychiatric energency. You
continued, | amhighly enpathetic to a 14-year-old
who wants to get an abortion. | don't think that
14-year-ol ds having babies adds to the quality of
their lives or the babies' lives. However, a
14-year-ol d having a pregnancy, an unwanted
pregnancy, is not in of itself an indication that
they're going to have a mmjor psychiatric disorder
or that they have a major psychiatric disorder.
And there is no evidence that having an unwanted
baby creates an irreversible inpairnment or

substantial inpairnent that results in a
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psychiatric disorder. And the question then

foll owed, at |east none you know of ? And your
answer, none that | ever -- have ever seen
reviewed in the literature. And postpartum

di sorders is sonething that | have expertise in.
Unwant ed t eenage pregnancy carries a lot of risk
toit. Mst of themare social risks and nedi cal
ri sks, but they are not acute psychiatric

energencies. Do you renenber that testinony?

A Yes.
Q So you were able in -- in that testinony
to articulate that teen -- unwanted teenage

pregnancies carry risks?

A Well, | defined the categories of risk
and | differentiated between them

Q So unwant ed t eenage pregnancy doesn't
carry any psychol ogical -- risk of psychol ogi cal

harm is that your testinony?

A In the sense that it is not a risk factor
for the devel opnent of psychiatric disorders. In
the sense that it creates problens for an
I ndi vi dual and probl ens cause distress, yes. |If
you define it as distress, yes. It's distressing,
but it doesn't cause a psychiatric disorder

typically, it's not a risk factor.
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Q Wul d you agree that a nedical risk can
be the cause of a nental health inpairnent?

A It would be -- | don't know that | could
agree with that statenent, you' d have to be nuch
nore specific.

Q | believe we've established that -- at
| east, that the standard of care that you're
famliar with in Kansas, that there is no
requi renment that there be an acute psychiatric
energency to justify a late-term abortion,
correct?

A | understand that the statute does not
require that. | don't know if the statute creates
the | egal standard of care, but the statute
doesn't require it.

Q In your work in this case, did you cone
at it wth the presunption that |ate-term abortion
could only be justified on nental health grounds
I f there was an acute psychiatric energency?

A No.

Q So there are other reasons other than
acute psychiatric energencies that would justify a
| ate-term abortion, correct?

A Psychiatric reasons?

Q Yes.
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A Possi bl y.

Q Al right. 1In terns of doing nental
heal t h eval uati ons for purposes of determ ning
whet her the -- carrying a pregnhancy to termwould
cause substantial and irreversible harmto a woman
-- to a female's nental health, would you agree
that to do those evaluations, at least in your
opinion, it requires sonebody that has the sane
degree of skills a nental health specialist?

A | think to do any conpl ex psychiatric or
nmental health eval uation, you need the sane degree
of skill as a nental health specialist would bring
to a set of unique circunstances that constitute a
conpl ex eval uati on.

Q Sois -- is your testinony that a -- an
I nternal nedicine specialist does not have the
sanme degree of skill as a nental health
speci alist?

A They could if they had the appropriate
clinical training and experience.

Q And in terns of doing a conparison of
those skills, you would agree that in order to
make that conparison, you would either observe
t hat physician or ask the physician what they've

done or | ook at the docunentati on or sone
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conbi nation of -- of two of those three or all
three, correct?

A Not -- no.

Q Do you renenber your testinony in your
deposition when you were asked, and how woul d you
determ ne the level of skill of an OB/ GYN who sees
patients conpared to a nental health speciali st
who sees patients, how do you make that conparison
of skill levels? And your answer was, quote,
wel |, you either observe them or you ask them what
t hey' ve done or you | ook at their docunentation of
what they've done or any of the conbin -- of -- of
t he above in conbination. Do you renenber that
testi nony?

A Yes, | do.

Q And doesn't that testinony inply that you
woul d have to do at |east two of those three in
order to assess the skill level of a physician who
I s conducting a nental health evaluation for
pur poses of determ ning whether a wonan i s an
appropriate candidate for a |ate-term abortion?

A Whoa.

MR. HAYS: (bjection, msstates her
previ ous testinony.

MR. EYE: Well, |I'masking a question,
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it'"s -- it's not quoting her testinony.
PRESI DI NG OFFI CER:  Ask the question
again.
A You -- you went a little too fast for ne

to foll ow

BY MR EYE
Q Wul d you agree that in order -- that --
that in your view, to evaluate the skill |evels of

a nonnental health specialist, a psychiatrist,
|l et's say, but whose -- but that nonnental health
specialist, let's say an OB/GYN, is cast in the

role of doing a nental health evaluation. You

woul d agree that in order to cone -- to determ ne
whet her that person's skill levels, the
nonspeci alist health -- nental health specialist,

that is, were appropriate, you would either
observe them or ask them what they've done or | ook
at their docunentation or any of the above in

conbi nati on? The above being those three factors.

A Yes, that -- that was not a conplete
answer .
Q That was the answer you gave though,

wasn't it?
A That -- that is correct.

Q And you had an opportunity to reviewthis
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transcript, didn't you?

A Yes, | did.

Q And you didn't nmake any changes to that
part of the transcript, did you?

A No, | didn't.

Q And you read the transcript?

A Yes, | did.

Q And | think we've already -- | think it's
-- it goes -- | think we -- we know, but | think
for purposes of the record, we need to establish
t hat you never spoke wi th Doctor Neuhaus about any
of these 11 patients that -- whose charts you've
revi ewed, correct?

A That is correct.

Q And you' ve never observed her practice,

correct?
A That is correct.
Q So you evaluated her practice related to

these 11 patients by considering only one of the
three paraneters that you cited as a way to

determ ne whet her her skills were adequat e,

correct?
A. That is correct as stated, but the answer
was not correct -- not conplete.

Q And you didn't evaluate her for her skill
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| evel as a practice -- that is, Doctor Neuhaus as

a practicing physician as a obstetrics and

gynecol ogi st person, correct -- practitioner?
A |"msorry. Can you repeat that again?
Q You -- you didn't eval uate Doctor

Neuhaus' skills as -- as an OB/ GYN, did you?

A No, | did not.

Q And do you -- you agree that physicians
who practice in obstetrics and gynecol ogy do
provi de nental health eval uations for pregnant
wonmen, correct?

A At tines, they do.

Q And so you would agree that it's within
the scope of an OB/GYN s skills to counsel
pati ents about nental health issues related to
pregnancy, correct?

A It -- it can be.

Q The -- all the -- the patient charts that
you revi ewed canme from 2003, correct?

A Correct.

Q Do you happen to recall how many tines
Doct or Neuhaus went to Wonen's Health Care
Services in Wchita to do consultations in 20037

A From her testinony?

Q Yes, or whatever source, but | presune
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it's from her testinony.

A Yes. | think she said 40 to 50 tinmes and
| think people pretty much settled it at
approxi mately once a week, and there nay have been
sonme weeks she didn't go.

Q And that at each tinme that she went there
on the average, she would evaluate five or six

patients? Again, on the average.

A | thought it said seven or eight, but
that's --

Q kay.

A -- we're in the ball park.

Q Al right. Now, you -- it's your

position that there is really not a justifiable
abortion based on the preservation of the nental
heal th of the nother, except in extrene
ci rcunstances, correct?
A ' msorry.
MR. HAYS: Asked and answer ed.
PRESI DI NG OFFICER. | --
MR. HAYS: It's been a while back, but he

al ready went through this.

MR EYE: | -- 1 don't think we got into
the circunstances that she would -- that she woul d
make such a recomrendation. | don't think | -- |

prm@ffﬂlggs

529

Reporting Serwice. Inc.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
Topeka, KS i Overland Park, KS

www.appinobiggs.com



9/14/2011 FORMAL HEARING, VOL. 3 530

© 00 N o o b~ W DN P

N D DN NMNDNN P P PP,
o A WO N P O © 0N OO O A W N - O

think I carved that part out.
PRESI DI NG OFFI CER Overrul ed.

A l|'"'msorry. Could you ask the question
agai n?

BY MR EYE:

Q Sure. It's your position that there's
really not a justification to an -- to do an

abortion based on preservation of the nental
health of the nother, correct?

A Again, there would have -- have to be
extrene circunstances.

Q Now, that's -- that's your view as a
psychi atrist, correct?

A | ama psychiatrist and that is ny view

Q But it's ultimately the female's choice
or in consultation with her physician, and if it's
the case of a minor, with her parent or guardi an,
correct, whether to have that procedure?

A If she's legally entitled to it, she, you
know -- for whatever reason, if she's legally
entitled, she should be able to have it.

Q And it's just not sonething you

personal ly recomend?

A As --
Q Ever ?
. _:__;
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A -- as an intervention or treatnent for a
psychiatric disorder, no.

Q Nor to preserve the nental health of the
not her, correct?

A Well, you would have to define that on a
case-by-case basis as to what exactly the
I ntervention would be pre -- be averting or
creating. What does preserving the nental health
nmean? And that is going to be very specific on a
case-by-case basis. So --

Q So case-by-case is -- is -- Is your -- is
your testinony, that you'd have to eval uate these
on a case-by-case basis?

A You -- you -- yes.

Q Do you renenber your deposition testinony
I n response to this question? So is it your
position that there really is not a justifiable
abortion based on preservation of nental health of
the nother? Your answer, no, there has can be
sone extrene circunstances, but they would be
really extrene. For exanple, soneone -- soneone
who i s acutely suicidal who m ght be saying, you
know, if | have this baby, then | wll kill
nysel f, period. Then you continue, now, to nme as

a psychiatrist, that would call for psychiatric
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hospitalization, not necessarily for late-term
abortion. Late-termabortion is not an

I ntervention that any psychiatrist would reconmend
for any reason other than, | think, imedi ate

nmedi cal danger. Because for any suicidal patient,
regardl ess of the answer, you would try to
hospitalize them psychiatrically hospitalize
them Then you continue, so | can't think of too
many. You say, then, | nean, there is no
psychiatric reason | can really think of for which
hospitalization wouldn't be an intervention rather
than a | ate-term abortion to preserve the nental
health of the nother. Do you renenber that

testi nony?

A Yes.

Q So that's -- that sounds pretty
categorical in terns of when you say you can't
really think -- you can't really think of any
psychiatric reason that would be justified to do a
| ate-term abortion rather than hospitalization,
correct?

A The circunmstances that | can think of as
| was thinking through that answer, constitute a
psychiatric emergency. | -- |1 can't think of any

ci rcunst ances, absent a psychiatric energency.
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1 When soneone has a psychiatric energency, the

2 typical intervention is to consider

3 hospitalization. So as | try to think of

4 circunstances which -- for which you would refer

5 sonebody for a late-termabortion to preserve

6 their nmental health, the first thing I cone up

7 with over and over again is psychiatric

8 hospitalization. So, | -- | nmean, | don't know

9 how to answer it better than that.

10 Q Yeah. How about this? That's really a
11 choice of -- of treatnent nodalities, isn't it,

12 between referring a patient for a late-term

13 abortion or hospitalizing the patient, correct?
14 That's a choice that --

15 A For --

16 Q -- that a physicians would -- woul d

17 recomrend or would posit to a patient?

18 A No, | can't inmagine.

19 Q So not withstanding the fact that there's
20 -- if you accept the prem se that a woman has a
21 constitutional right to a late-term abortion under
22 certain circunstances, you wouldn't ever find it
23 psychiatrically justified, correct?
24 A No. | -- 1 would be willing to consider
25 any given set of circunstances, | just can't think
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of one. But if | were to evaluate soneone and it
becanme clear that the only intervention that woul d
avert permanent harm or damage was an abortion, |
woul d certainly think about that as an

i ntervention. | just can't think of what those
circunstances mght be. | -- |'mnot
categorically denying that there m ght be sone set

of circunstances out there in the worl d.

Q Because you're certainly not ommiscient
on this --

A Correct.

Q -- in this, correct? Ckay.

MR. EYE: Your Honor, | apologize. | --
l"ve -- |'ve managed to lose ny place and I'm --

|"'mattenpting to -- to track back and -- and find

it. | -- and | apologize for the delay. I'Il --
BY MR EYE
Q Doctor, would you agree that an unwant ed

t eenage pregnancy has the potential to cause harm

to the femal e who's pregnant?

A It's a -- it's a very broad term harm
Can you --
Q |l -- 1 -- 1 just -- the -- the -- in --

in a general sense, would you agree that an

unwant ed t eenage pregnancy has the potential to
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har m t he not her?
A Any pregnancy has the potential to harma

not her, so, yes.

Q Let's deal with the -- sone of the
eval uation techni ques that were used on this -- on
-- on many of the patients that -- that you

reviewed the charts for in this case. Let's start

with the -- the gl obal assessnent of functioning,
the so-call ed GAF or GAF.
A GAF.

Q kay. You use the GAF in your practice,
don't you?

A Yes, | do.

Q And the GAF is not used in isolation,
It's used as a -- as a part of other -- or as a
part of evaluation techni ques, correct?

A Correct.

Q Or assessnent techni ques?

A Correct.

Q Now, is the DSMthat we've referred to --
or DSM IV, does that axis systemthat you've
descri bed, does that set out a standard of care?

A It informs a standard of care, it does
not of itself create or set a standard of care.

Q And it would be your opinion that the
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standard of care for evaluating a patient for a
| ate-term abortion can be satisfied w thout using
the GAF, correct?

A Correct. The standard of care for a
psychi atric evaluation of any kind can be
satisfied wthout using a GAF.

Q And you recogni ze that there are
physi ci ans who do nental health eval uati ons who
don't use the GAF at all, correct?

A Yes, | -- I'msure there are.

Q And you testified about that in your
deposition, correct?

A Yes.

Q And in terns of |ooking at the -- or
using the -- the axes in DSM one could arrive at
a justifiable diagnosis by using only Axis |I and
1, correct?

A I'"'msorry. Wen you say justifiable

di agnosi s, can you --

Q A -- a -- a diagnosis that's supportable?
A A supportabl e diagnosis, you coul d.

Q l"'msorry. \Wat?

A Yeah. | nean, you could. It would not

-- dependi ng on the circunstances that m ght or

m ght not neet the standard of care, but you
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coul d.

Q And you coul d prescribe -- you could
prescri be nedicine for a psychiatric disorder or
i1l ness using only Axis | and Il to arrive at a
di agnosi s, correct?

A Well, you could, but that definitely
m ght not neet the standard of care.

Q But one could do that?

A One can do anything, but it doesn't
necessarily nean it's a good idea.

Q But it would be within the standard of
care?

A It depends on the circunstances.

Q And a practitioner could use Axes I, ||
and Il and not do any further eval uation other
t han just what -- what woul d apply under those
three axes, correct, and arrive at a supportable
di agnosi s?

A kay. Well, the axes are the concl usion,
they are not the assessnent tools. So that the
way you're asking the question inplies that you're
only using Axis I, Il -- or I, Il and Ill. The
way it works is, you do the evaluation and then
you docunent your assessnents using -- the

assessnents are your -- the diagnoses and the axes
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are your conclusions and -- and often the support
for those conclusions can be notated there. So
the way you' re asking the question assunes a
process that doesn't actually happen.

Q VWll, in-- in terns of evaluating a
patient fromthe perspective of Axes |, Il and
[11, using whatever assessnent techni ques woul d be
-- what ever techniques mght be used to assess a
patient for Axes I, Il and Ill, one could do those
assessnents under those three axes and arrive at a
supportabl e di agnosis, correct?

A The eval uati on doesn't preclude -- the
evaluation is the sane regardl ess of how many axes
you fill out, it's just that sone people don't
bother or it's not necessarily relevant to use the
ot her ones to describe a psychiatric disorder.

But you could not, for exanple, get to a

di agnosti c concl usi on about the presence of a
psychiatric diagnosis w thout sone assessnent of
functioning, even if you didn't actually docunent
it wwth the GAF rating. So |I'mnot quite with
you.

Q | guess the point of my question is that
I rrespective of whether one makes an attribution

to DSM if the functional purposes that are
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anticipated to be eval uated under those various

axes, if they're done, even w thout saying, this

Is pursuant to DSM that's really consistent with

the standard of care, isn't it, in doing an
evaluation for, in this case, a late-term

abortion?

A |"'msorry. | -- | don't understand your

guesti on.

Q Vell, let's nove on. You agree that a
di stressing psychosocial situation can create a
situation where a person could develop a
psychi atric disorder, correct?

A It's possible.

Q In fact, you agree that life stressors
can result in psychiatric disorders, correct?

A Typically, they contribute, they can
contribute to the devel opnent of the disorder.
There are only certain disorders where there's a
direct causal relationship. But they certainly
can contribute to the devel op -- devel opnent of
di sorders.

Q And you woul d agree that an unwanted
pregnancy could result in a psychiatric disorder,
correct?

A It could. A wanted pregnancy coul d
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result in a psychiatric disorder.

Q My question was: An unwanted pregnancy
could result in a psychiatric disorder, correct?

A Any di sorder can, so any -- any pregnancy
can result in a psychiatric disorder potentially,
so, Yyes.

Q But in your view, treatnent of that
psychiatric disorder is not -- it -- it would not
be -- it would not be consistent, in your view,
with standard of care for a late-termabortion to
be perforned because there's a psychiatric
di sorder that has had its genesis, its org -- its
origin froman unwanted pregnhancy, correct?

A That is a -- an abortion of any kind,
| ate termor not, is not a psychiatric treatnent
for any psychiatric disorder regardless of it's
genesis. An abortion that resolves distress
related to a pregnancy is a situational
I ntervention for a situational problem but not
necessarily a psychiatric disorder.

Q But it could be a psychiatric disorder --
It --

-- that's being addressed?

Not by an aborti on.

o > O >

So the fact that a -- a wonan seeks an
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abortion to preserve her nental health, if a
practitioner agrees that that should be done, you
woul d consider that to be outside the standard of
care?

A Again, | am open to considering
ci rcunstances on a case-by-case basis. | sinply
cannot think of the circunstances that would | ead
to that chain of events as you descri be them

Q W deviated fromthe GAF for a nonent,
but let me resune that. Wuld you agree that the
GF -- GAF has both objective and subjective data
that are a -- a part of it?

A Yes.

Q Have you acqui red any know edge in the
course of working on this case or any other
source, for that matter, about how practitioners
I n Kansas utilize the GAF for purposes of
assessing the nental health of a patient?

A Not specific to Kansas, no. The -- the
GAF is in the DSM The DSMis the sane DSMin
Kansas as it is anywhere el se.

Q Wul d you agree that a physician can
di agnose and treat a psychiatric disorder wthout

relying on the DSM IV for purposes of treating a

patient?
. _:__;
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A Coul d you say that again?

Q Sure. Wuld you agree that a -- a
physi ci an can nmake a di agnosis of a psychiatric
di sorder and treat, including prescribe drugs for
that, w thout specifying that their diagnosis
rel ates back to the DSM?

A You nmean without actually citing the DSM?

Q VWll, let's -- let's do that first,

W t hout actually citing the DSM?

A kay. You don't have -- you don't have
to cite the DSM as a reference for every tine you
make a di agnosi s, no.

Q And, in fact, a -- a physician could,
based upon subjective eval uation of a patient,
arrive at a -- at a supportabl e diagnosis based on
subj ective factors, arrive at a diagnosis of a
psychiatric disorder and treat it accordingly,
correct, based on subjective data al one?

A They coul d, but typically, that woul d be
outside the standard of care.

Q And it would be your position that that
woul d have to be augnented by sone sort of
obj ective data, such as bl ood pressure and body
tenperature and vital signs, correct?

A VWell, in subjective data, it refers

prm@ffﬂlggs

Reporting Serwice. Inc.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
Topeka, KS i Overland Park, KS

www.appinobiggs.com



9/14/2011 FORMAL HEARING, VOL. 3 943

© 00 N o o b~ W DN P

N D DN NMNDNN P P PP,
o A WO N P O © 0N OO O A W N - O

primarily to what the person tells you and not to
what is observable or reported or docunented by

ot her people. So for soneone to cone in and say,
doctor, |'m depressed, and for that person to say,
okay, based on you're what you're telling ne, |

di agnose a maj or depression and prescribe a

medi cation, that would not be a psychiatric

eval uation or a supportabl e diagnosis and shoul d
not formthe basis of treatnent. That's
subjective information only --

Q Right. And --

A -- W thout consideration of any other
factors that m ght be contributing.

Q So in your view, it would require at
| east sone inquiry fromthe physician to the
patient to essentially determ ne the nature of the
synptons to determ ne whether they are consistent
with the diagnosis of, let's say, major
depr essi on?

A Well, as a starting point, they woul d
have to be consistent or -- they -- should be
consistent for -- to cone up with a diagnosis as a
starting point.

Q Is it your view that the standard of care

I s based on what the average practic -- what the
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average skilled practitioner in the field does,
whether it's in a general field or a specialized
field, average care?

A My under standi ng of the standard of care
is that if you undertake a certain type of nedical
practice, that the standard of care is that you
have to performthat practice wth the degree and
skill of a specialist if it's a specialized area
of care.

Q Do you renenber testifying, quote, ny
under standing of the standard of care is based on
nmy understanding that it is the average care
provi ded by the average skilled practitioner in a
field, whether it's a general field or a
specialized field? Do you renenber that
testi nony?

A Yes, that is true.

Q And you agree with that?

A | do agree with that.

Q The DTREE tool, for lack of a better
description at this point, had you had any
experience with it at all prior to this case?

A No, |I'd never seen it.

Q And the DTREE, as | understand your

description of it, has its origins or the authors
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9/14/2011 FORMAL HEARING, VOL. 3 545
of the -- the DSM 1V have sone -- have had sone
role in devel opi ng the DTREE as well, correct?

A It appears so, yes.

Q And you woul d consider that the authors
of the DSM IV are conpetent, | presune?

A Yes.

Q And so if they develop the DIREE as a
di agnostic tool, does that affect your -- your
opi ni on about its usefulness as a -- as a
techni que of analysis for nental health disorders?

A The fact that they are the authors of it,
does that affect ny opinion of it?

Q Yes.

A No.

Q And at any rate, you've never used the
DTREE in your practice, correct?

A No.

Q It's a teaching tool -- and | think you
described it as a teaching tool?

A Well, it can be either used for teaching
or as an mmenoni ¢ device to hel p people renenber
the kinds of questions they're supposed to ask.

Q And in -- in that regard, as a nmenonic
device, it does have the capacity then to cover
paraneters of information that woul d be useful in

TP
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arising at a diagnosis, correct?

A Yes.

Q And the -- the DTREE is an al gorithm
correct?

A Correct.

Q And it can then be used to help rule out
certain indications of a diagnhosis, correct?

A If -- if the -- if the answers are
accurate to the yes or no questions.

Q Accurate neaning truthful ?

A No, just accurate neaning correct.

Q Accurate neaning correctly recorded by

the practitioner as to the binary yes or no?

A They have to be accurate, | don't know
how el se to say it. | nean, these are not really
yes or -- | nean, the way they're put in there is

as a yes or no question, but they're not really
yes or no questions clinically. Because just to

use a typical exanple, a question with the

conjunction "or" init is not ultimtely a yes or
no question except in the broadest sense.

Q Your view is that a person that has a
di agnosi s of a psychiatric disorder should be
treated with, for exanple, counseling?

A Possi bl y.
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Q Medi cati on?

A Possi bl y.

Q Psychosoci al support?

A Possi bl y.

Q Is it your viewthat if the diagnosis
that -- that is nade that a -- a practitioner
woul d make has in -- includes the consideration of

carrying a pregnancy to term woul d have adverse
consequences for the nother and so that an
abortion would be recomended, is that a -- in
that circunstance, would the -- would you view a

| ate-term abortion as a reasonable intervention or

as an appropriate intervention?

A ["'msorry. Could you re --
Q Sure. In the instance when a
practitioner determnes that the carrying -- that

carrying a pregnancy to term woul d have an adverse
effect -- let's be nore specific -- would have an
i rreversi bl e substantial adverse consequence to a
nother's nental health, would you agree that in
t hat circunstance, an abortion would be an
appropriate and reasonabl e intervention?

A I[f -- if who determ ned that?

Q A practitioner, a -- a nedical

practitioner.
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A Again, it would depend on the

ci rcunstances and -- and the -- and the
qualifications and the -- and the training, et
cetera, of the practitioner. | nean, by virtue of

-- of practice, that doesn't nmake one's
recomendati on necessarily reasonable. Again. It
really depends on the circunstances. So it
possibly -- it's possible.

Q Is it your view that you don't believe
that it is within a standard of care for
psychiatrists in sone instances to refer a patient
for an abortion?

A It's not within the standard of care for
a psychiatrist to direct a patient to any course
of action, whether it's an abortion, a divorce, a
marriage, cosnetic surgery, anything.

Q It's still up to the patient to choose,
If the patient's conpetent to do so, correct?

A Correct. It is the psychiatrist's
obligation to help the patient think through and
consider the options that are available to them
Those options m ght be an abortion, mght include
an abortion and the patient m ght choose to pursue
that option. But to use one's standing as a

doctor to recommend a |ife-altering action, a
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weddi ng, marriage, divorce, giving up a child for
adoption, having an abortion, undergoi ng an

el ective surgery, et cetera, it would be

| nappropriate to use your role as a care provider
to influence soneone in that way by saying, |'m
referring you for an abortion, I'mreferring you
for cosnetic surgery, because you have an issue
that you don't |ike the way your nose | ooks, |I'm
going to refer you for cosnetic surgery. You

di scuss what their issues are and what their
options are and what they'd like to do about it
and di scuss the pros and cons of cosnetic surgery
in the context of all the other options they m ght
have.

Q Let's not talk about other cosnetic
surgeries, let's tal k about abortions.

A Ch, okay.

Q You' ve never advised a patient that it
woul d be nedically recomended that an abortion
woul d be a treatnent option, correct?

A Not for a psychiatric disorder.

Q In other words, a nental health reason?

A Correct. Mental health, neaning on the
| evel of a psychiatric disorder and not on the

| evel of a psychosocial or situational stress.
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Q Vel |, but we've al ready established that
you agree that psychosocial stressors can -- can
I ncl ude an unwanted pregnancy, correct?

A It can include a wanted pregnancy.

Q We established -- ny question is: It
I ncl udes an unwant ed pregnancy, correct?

A A -- an -- an unwanted pregnancy is
certainly alnost by definition a psychosoci al
stressor.

Q And a -- a psychosocial distress --
stressor can cause a psychiatric disorder,
correct?

A No. Typically, it can contribute to the
devel opnent of a psychiatric disorder, except in
-- except in, again, very unusual circunstances.
| shouldn't say very unusual, but absent a direct
-- a direct -- for exanple, a -- an assault by a
parent, okay, that's a psychosocial stressor, but
It also includes an assault, okay?

Q Do you renenber this testinony at your
deposition? You said, quote, life stressors can

result in psychiatric --

THE REPORTER |'msorry. Psychiatric?
BY VMR EYE:
Q Sure. Quote, life stressors can result

prm@ffﬂlggs

Reporting Serwice. Inc.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
Topeka, KS i Overland Park, KS

www.appinobiggs.com



9/14/2011 FORMAL HEARING, VOL. 3 551

© 00 N o o b~ W DN P

N D DN NMNDNN P P PP,
o A WO N P O © 0N OO O A W N - O

I n psychiatric disorders, and certainly an
unwant ed pregnancy could result in a psychiatric
di sorder, end quote. Do you renenber that
testi nony?

A Yes. And | -- | think | repeated it. It
coul d.

Q Let's talk a little bit about Patient 2
for -- at this point. Patient 2 is a 10-year-old

girl, correct?

A Is it okay if I --
Q Ch, absolutely.

A -- refer --

Q O course.

A

- - sonewhere?
THE WTNESS: Wuld it be okay if we took
a quick break before we dive in?

MR. EYE: Yeah, that's fine with ne.

( THEREUPON, a recess was taken.)

BY MR EYE:

Q Doctor Gold, we -- just before we broke,
we were | ooking at the characteristics of Patient
2. You would agree that Patient 2, at the tinme in
2003 when eval uated by Doctor Neuhaus, that
Patient 2 was a 10-year-old and had been the

victimof incest and rape, correct?
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A That is what her record indicated, yes.

Q Speaki ng of records, digress for a
nonent. Do you know where these records that --
that you | ooked at for this case, where they

ori gi nat ed?

A Well, | got themfromthe Kansas board.
Q Do --
A Beyond that, | don't know their
provi dence, so to speak.
Q So you don't know how it cane to pass
that the -- the charts that you reviewed were
sel ect ed?

A No, | do not.

Q O how they were obtained by the Board of
Heal i ng Arts?

A No, | don't know what their process is
for obtaining records.

Q O anybody el se who may have obt ai ned
t hese records properly or inproperly, correct?

A | -- | don't understand that |ast part.

Q Yeah. Do you know whet her there was any
-- whether there were any inproprieties associ ated
with acquisition of these particular records that
you' ve revi ewed?

MR. HAYS: (bjection, outside the scope
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of direct.
MR EYE: Well, we're dealing with --
we're dealing with records generally, so | think
PRESI DI NG OFFI CER:  Overrul ed.

BY MR EYE:

Q Do you -- are you aware of any
i nproprieties associated with these records as to
how they cane to be known to anybody outside the
practitioners that were dealing with these
patients?

A No, |'m not aware of anything.

Q Again, Patient 2. And | apol ogi ze for
the -- for the break in that. Wuld you agree
that -- that a 10-year-old carrying a pregnancy to
termcarries with it the risk of substantial and
i rreversi ble danage to that child' s nental health?

A | -- 1 cannot categorically agree to
that, although | -- | nmean, it's clearly a -- a
horrifying situation. | cannot categorically
agree that carrying the child to term causes
i rreversi ble and substantial harmto their nental
heal t h.

Q Wth a 10-years-ol d?

A o -- if 10, 20, 40, 50.
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Q No, I"'mjust -- I'mjust tal king about
the 10-year-old in this case.

A Yes. Categorically, | cannot state that.
There's a -- a high possibility, but | cannot
absolutely cat -- is it a good thing? No. But
that doesn't nean that it's the sane thing as
substantial and irreversible harmto their nental
heal t h.

Q You woul d agree that a specific child
coul d devel op severe enotional problens from-- a
10-year-old child as a result of carrying a
pregnancy to term correct?

A It's -- it's certainly possible.

Q And you' ve never had an occasion to treat
a 10-year-old pregnant girl, correct?

A | would not undertake such a -- a
patient. It requires a |level of skill that -- and

-- and clinical training that | don't have.

Q But --
A In this particular case, the rape and
incest is -- is at least equally, if not nore

likely, to be damaging than the pregnancy, which
adds a | evel of conplexity to the evaluation and
treatnent of this patient, aside from her age.

Q And the rape and -- and incest that
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caused this 10-year-old girl to be pregnant, would
there -- would that be a so-call ed gat ekeeper

I nci dent or event?

A It -- it could be, depending -- yes, |
nean, it -- it could be, w thout question.
Q And you would agree that -- that in sone

cases, a 10-year-old child carrying a pregnancy to
term woul d cause substantial and irreversible harm

to her nental health?

A It's possible.

Q | want to talk a little bit about the --
the M and -- and again, sort of general terns
her e.

A kay.

Q The purpose of the M is to survey
various categories of behaviors to determ ne
whet her any of those indicate that there m ght be
abnormalities in a person's nental health,
correct?

A Well, |I've never seen this M screening
previously, but ny understanding of what this
particular format is is that it is a screening
tool that can be used in person or by phone by a
menber of Doctor Tiller's staff who is not a

trained nental health professional to screen for
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synptom-- for -- | shouldn't say synptons -- for
changes in enotional or behavioral functioning
that coul d represent synptons of a psychiatric
di sorder.

Q And you woul d agree that -- that not
necessarily in isolation, but in conjunction with

ot her techni ques of analysis, that the use of the

SI GECAPSS -- again, it's an mmenoni c devi ce, but
A Correct.
Q -- surveying those particular categories

or paraneters, that that would be within the
standard of care to rely on that information to
help forma di agnosis, correct?

A Wll, rely depends on one's own
eval uati on.

Q In other words, if -- if the SI GECAPSS
were used by the practitioner, and I -- and I'm --
"' mgoing to assune the SI GECAPSS was conpl et ed by
one of the staff people -- that docunent is handed
off or record is handed off to practitioner,

Doct or Neuhaus, that that would be -- it would be
within the standard of care for her to utilize
that in conjunction with other nmethods to arrive

at a supportabl e diagnosis, correct?
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It could be, yes.

And that's within the standard of care?
That coul d be, yes.

And, in fact, the SI GECAPSS covers the

m ni mum | evel of information that you woul d need

o > O >

to know to screen for depression, correct?

A As a screening tool, yes.

Q And then the practitioner can use the
SI GECAPSS record as a neans by which to conduct a
face-to-face interview or eval uation?

A Well, it -- one's own -- whether there
was a S| GECAPSS or not, that information should be
reviewed in a nental health eval uati on anyway.

But because one has sone clues in terns of
directions to follow, one would then expand upon
the SI GECAPSS i nformation in conjunction with all
of the other information that you would get in an
eval uati on.

Q Now, as | understand your testinony, a
proper nental health evaluation would include a --
a -- obtaining or reviewing a history of a
patient, correct?

A Current and past history, yes.

Q Right. Well, history assunes a

retrospective view, correct?
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A Vel |, yes, but you can have a history of
their current problens started | ast week and
I ncludes this, and then a past history, | had this
probl em once before two years ago. So there's a
current history that's the problem under -- that
-- that's brought that person in for treatnent or
eval uation and then there is their past history,
and the two are not necessarily the sane.

Q Al right. So a history broken down into

A Ri ght .

Q -- past and the history of any present
presenting problens?

A Correct.

Q And it would require in addition to the
history -- well, what -- in addition to the
hi story, what would it require, Doctor?

A The history, the psychosoci al
circunstances, famly, social functioning, nedical
hi story, nental status exam nation, nedical
records or treatnent records and information from
care providers, which becones increasingly --
which is critical in the evaluation of children
and adol escents.

Q And conceivably, all of that information
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can be derived through a face-to-face interview?

A | nmean, potentially.
Q kay.
A Agai n, one of the issues with evaluating

chil dren and adol escents is that their

devel opnental |evels often preclude getting the
ki nd of good verbal information that you m ght
need to forman opinion. They' re often not the
best describers, for a variety of reasons, of
their own enotional state or nental history.

Q So one would rely on the observations or
i nformation froman adult who had famliarity with
the child?

A One -- one mght and one -- it -- it
frequently does, and after assessing the agenda of
the adult to the extent possible.

Q And when you say assess the agenda of the
adult, | presune you nean to -- to try to detect
whet her there are ulterior notives for presenting
the child for an evaluation --

A Correct.

Q -- for abortion?

A Cor -- well, presenting a child for any
eval uati on.

Q But in this case, for an abortion?
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A In --in --

Q That's what we're tal ki ng about here,
isn't it?

A Yes, but -- yes, so it -- when | say
ulterior, | don't nmean ulterior notives in terns
of sonet hing nefarious, but just parents sonetines
have an agenda that's not always in the child's
best interest, unfortunately, and you want to nake
sure that that's not necessarily the case. O
there are other problens going on and the child
becones an identified patient, as they say, when
the problens are really el sewhere.

Q Soif a-- if a parent determ nes that
it'"s in the child' s best interest to obtain a
t herapeutic abortion based on a nental health
eval uation that's been done, would you be
deferential to the parent's choice in that regard,
even though you don't consider it to be an
appropriate intervention?

A If peop -- if soneone is legally entitled
to an abortion, then whether they are children or
adults, they are entitled to the abortion. And
the reason -- if they're legally entitled, they're
|l egally entitled, that's -- that's it. | -- |

woul dn't have an opinion in such a case.
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Q No nedical opinion at all?

A | don't know about a nedical opinion.
There m ght be a nedical opinion that -- in terns
of psychiatric opinion --

Q kay. Psychiatric opinion?

A Wuld | have -- okay -- I'm-- maybe |'m
confused and don't understand the question. Could
you repeat it?

Q Wul d you be deferential to a parent who
woul d choose to have an abortion perforned for a
m nor child subsequent to a nental health
eval uation that indicated that carrying the
pregnancy to term m ght cause substantial and
irreversible harmto the child' s nental health?
Even though you don't believe --

A Wuld | be deferential --

Q -- abortion is --

A -- to the parent? | nean, it's
ultimately, if -- if it's a mnor child, then a
decision is ultimately a parent's decision and |
woul d have no -- they're the | egal decision-naker.
| don't understand about -- about the deferenti al
part.

Q Even t hough you m ght disagree with that
choi ce?

TP
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A It -- it's not a question of disagreeing
wth the choice. It's do -- ny opinion would --
if | was involved psychiatrically in that case,
which | would say typically, | would not be
because such a case requires evaluation by a
specialist in the evaluation of children, ny
opi ni on woul d be based on such an eval uati on and
if there are circunstances in that case that
i ndicate that that's one of those extrene cases,
then that -- my opinion mght support that, m ght
support a late-term abortion or an early abortion
or whatever. But again, the -- these generic --
you know, an age by itself doesn't indicate
anything, a diagnosis by itself doesn't indicate
anything. You have to have the specific
ci rcunst ances.

Q That can frequently be drawn out during
the face-to-face interview?

A Often, not always. But, and, again,
dependi ng on the comunication skills and the
devel opnental |evel of the child or adol escent,
but typically, you need sonebody el se.

Q And -- and | think that you' ve testified
and | think you would agree that -- that the

face-to-face interview can yield a wealth of
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1 I nformati on about a patient's nental health

2 status, correct?

3 A Correct.

4 Q And the face-to-face interviewis, in

5 | ar ge neasure, an exercise in subjectivity or --

6 or judging subjective paraneters of -- of -- that

7 the patient presents, correct?

8 A Well, there's sonme subjectivity in --

9 involved in it, there's sone objectivity invol ved
10 init. Soneone -- just to use an extrene exanpl e,
11 soneone's not maintaining their personal hygiene,
12 that, you know -- and you can snell, you know,

13 body odor, et cetera, that would be, | think, an
14 obj ective type of observation, an exanple of an
15 obj ective type of face-to-face observation. |If
16 they can't sit still. There are -- there are
17 certain objective elenents to it.
18 Q O course, sitting still is -- is sort of
19 In the eye of the beholder, isn't it? Sonme people
20 woul d judge conduct as sitting still, others woul d
21 -- would not, correct?
22 A Well, yes, but if you're tal king about a
23 psychi atric evaluation, you' re not just talking
24 about necessarily soneone whose nore or | ess
25 sitting still, you're tal king about soneone who's
fppmo 5B
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agitated, has extrene psychonotor behavior, can't
stop noving, tapping, et cetera. |It's not -- it's
not -- the observations are not supposed to be for
subtl e signs necessarily, that kind of stuff.

Q Let's clarify the nonencl ature here for
just a nonent. Do you use synonynously
psychi atric evaluation and nental health
eval uati on?

A Yes.

Q And is it your view that a psychiatric
eval uation is necessary under the standard of care
I n Kansas to justify a |ate-term abortion?

A My understanding of the statute is that
It -- it does not say that a psychiatric
exam nation is necessary, that's the statute.

Q In order to -- to neet the statutory
requirenments?

A No, it's not necessary.

Q Al right. Let's -- let's go back to the

mental health evaluation. During the -- a -- a
clinical interview, there is no specific tine that
it -- that it nust last in order to be considered
within the standard of care, correct? | nean,
there's no hard and fast rule that says a -- a

clinical inter -- the clinical interview nust have
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a specific duration to be within the standard of
care?
A That is correct.

Q And woul d you agree that sone clinical

interviews will be |onger because of the
conplexity of issues or the -- the anount of
information that's -- that's required to be

covered in order to arrive at a diagnosis?

A That woul d be correct.

Q And sone coul d be appreciatively shorter?

A Wthin certain reasonable limts.

Q And -- and you've never specified a
mnimumtine that's required in order to do an --
an adequate clinical interview, correct?

A Correct.

Q And there is no specific tine that's
desi gnated as a m nimum for conducting a proper
clinical interview, correct?

A There is no specific nunerical
designation of a tine, no.

Q Thank you. In -- in terns of the history
that is part of the nedical -- or the -- the
medi cal health evaluation rather, that woul d
i nclude a -- social characteristics, correct?

A Correct.
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Q Perti nent nedi cal considerations or
medi cal history?

A Correct.

Q School or academic involvenent if you're
t al ki ng about a school-age girl?

A Correct.

Q Interactions with famly nenbers, is that
part of the history?

A Yes.

Q And if it's a person who works, their
occupational characteristics or their functioning
in their occupation?

A Yes.

Q And there may be other categories, but
those are representative of the kinds of things
that -- that would be covered during the course of
a typical nental health interview that's being
done to cover the history of a patient?

A That is correct.

Q And the history really is broken down

i nto nmedi cal and nonnedical, correct? |In other

wor ds - -

A Broad - -

Q -- if certain -- and I'msorry. Go ahead

A -- broadly.
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Q Al right. And then the fourth category
woul d be a nental status eval uation, correct?
A It's technically a nental status

exam nation, but --

Q kay.

A -- yes.

Q Ment al status exam nation.
A Yes.

Q And that's broken into two subparts, the
psychiatric aspect and the cognitive aspect, is
that --

A More or |ess correct, yes.

Q And it is the case that in ternms of --
and | think we've already discussed that nedical
history is sonething that can be derived through
the interview, correct?

A Assum ng that you have soneone who can
communi cate that information.

Q And because it's the case that physicians
frequently do nental health interviews wthout the
benefit of the -- of the -- all the nedical
records that are -- records that have ever been
generated regarding a certain patient, correct?

A That is correct.

MR. HAYS: (bjection, assunes facts not
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i n evidence.

MR EYE: |I'mjust asking in terns of the
general, alnost kind of a hypothetical, | suppose.
PRESI DI NG OFFI CER.  Overrul ed.

BY MR EYE:

Q That's the case, isn't it?

A That is the case. Depending on the
eval uation and what the evaluation is going to be
used for, the standard of care may require at
| east an attenpt to access those records, even if
that attenpt is unsuccessful.

Q O herwise, it's permssible to rely upon
the verbal recapitulation of a patient's nedical
history in order to conplete the nental health
eval uati on?

A It depends on the quality of -- of the --
of the clinical information you're getting. |If
you're just not getting the information you need,
then, no, it would be bel ow the standard of care
torely on it exclusively.

Q Now, in terns of the nental status
evaluation -- or examnation -- |I'msorry --

A Yes.

Q -- nmental status exam nation, the -- the
psychiatric aspect of that, is that part of the
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face-to-face interview process that one can -- can
do the psychiatric aspect of that nental status
eval uation during a face-to-face intervi ew?

A Yes.

Q And |ikewi se, with the cognitive aspect,
Isn't that sonething that can be covered during
the face-to-face interview?

A Yes.

Q Because the cognitive aspect woul d
I ncl ude questions regardi ng whether a patient is
oriented tines three, correct?

A That's one question that's asked.

Q And orientation tines three neans what?

A That they know their nane, their date and
-- nane, date and where they are, | believe.

Q And that could be derived pretty quickly
in ternms of understanding whether the -- the
patient is cognizant of their current place and
time and -- and their identity, correct?

A Correct.

Q And if the cognitive function that the
physi ci an observes, Doctor Neuhaus observes, is --
does not reflect any abnormalities, there would

not be a necessity to docunent those negatives,

correct?
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A | don't know that that's true. A -- a
standard eval uati on and docunentati on docunents
significant positive and negative findings.

Agai n, when you're dealing with children and

adol escents, because there's always going to be a
question of their devel opnental |evel and stage,
you need to docunent the positive finding that
show their cognitive capacity, as well as what
their cognitive inpairnments mght be. Now -- now,
orientation is pretty basic, but it also goes on
to ask sone other --

Q Was it your testinony under direct that
-- that you don't docunent negatives?

A | don't think so. Negatives can be just
as significant as positive findings.

Q True. But in terns of determ ning that
there was no -- in a particular patient, no
cognitive inpairnents, would it be necessary to
docunent -- to -- to use words to the effect,
there were no cognitive inpairnents observed?

A Right. But --

Q That would be a co --

A That woul d be adequat e docunentati on
assum ng there was sone evidence of a clinical

eval uation that you could under -- you could
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understand what that -- no -- no cognitive

i npairnments is a conclusion. You need at | east
sone data to understand how t he physician arrived
at that. So if you stopped at just orientation
and the person could give you person, place and
time, you could wite, no cognitive inpairnents,
but you haven't really done a full evaluation and
t he person readi ng the docunent woul d not know

t hat .

Q And you agreed, | think, earlier, that
standard of care for nental health eval uation and
exam -- or exam nation can be net in the absence
of adequate docunentation, correct?

A Anything is possible and the absence of
-- as they say, the absence of docunentation isn't
t he docunentati on of absence, so, yes.

Q Ri ght .

A Peopl e can do things and not wite down
that they did them

Q Correct. Thank you. It's perm ssible
for Doctor Neuhaus in the course of doing nental
heal th exam nations, to rely upon the observations
of other physicians of a particular patient that's
bei ng eval uated, correct?

A It depends what you nean by rely upon.
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Q Re --

A She can are rely upon themto inform her
own eval uation, but she could not necessarily rely
upon them as a sole basis for her diagnosis.

Q Can she use themas a sort of a
corroborative tool ?

A Yes.

Q Al right. So if in the course of doing
a mental health evaluation, it would be
perm ssible for Doctor Neuhaus to review, for
exanpl e, Doctor Tiller's nental health eval uation
and use that as a neans by which to conduct at
| east part of the face-to-face interview?

A One -- one would hope that if Doctor
Tiller had done such an eval uation, that Doctor

Neuhaus woul d be able to reviewit.

Q Because that's part of the history, isn't
it?

A Well, it -- it's part of the record
review and it's a recent evaluation froma -- a
physician. And you want -- and that would be part

of what you would want to review, yes.
Q Ckay. Doctor Gold, in -- in reviewng
the statutes that you were provided, in terns of

performng a -- an evaluation as to whether or not

prm@ffﬂlggs

Reporting Serwice. Inc.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
Topeka, KS i Overland Park, KS

www.appinobiggs.com



9/14/2011 FORMAL HEARING, VOL. 3

1
2
3
4
S
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

a patient would qualify for a |late-term aborti on,
that statute doesn't require that the eval uation
be done by a psychiatrist, does it?

A No, it does not. | don't think it
speci fi es anythi ng about evaluation, it only
specifies a certain concl usion.

Q And there's no specification as to how
that conclusion is reached in the statute?

A That is correct.

Q From the perspective of an average prac
-- practitioner that we were tal king about earlier
in terns of evaluating standard of care or
establishing standard of care, an average
practitioner, would you agree that practitioners,
medi cal practitioners that are not psychiatrists
make di agnoses of depression that are the product
of a face-to-face interviewwth a patient?

A | -- I"mnot sure | understand the
guesti on.

Q Wul d you agree that practitioners nake
di agnoses of depression, for exanple, and
prescribe treatnent for it that don't necessarily
do everything that you've specified that would be
required in a nental health eval uation?

A Yes.
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Q And woul d you -- do you know whet her

that's the practice in Kansas?

A | would assune that it is. It's --
Q And that's --
A -- not uncommon anong -- |'msorry --

It's not uncommon anong famly practitioners,
primary care practitioners, OB/ GYNs.

Q That aren't necessarily specialized in
psychiatry?

A That -- that is correct. They -- yes.

Q And they can do that and still be within
the standard of care?

A Up to a point, yes. And the nore conpl ex
t he eval uati on becones and the | ess they adhere to
establ i shed guidelines for those kinds of
eval uations or for general psychiatric
eval uations, the further away from standard of
care they're running the risk of noving.

Q But it -- it really is left up to the
practitioner's clinical judgnent during the course
of the face-to-face interview to determ ne whet her
a patient -- whether a -- a --a diagnosis of a
mental health problemis justified, correct?

A | nmean, if they're make -- if they're

doing the assessnent, then it is their -- they can
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do their own assessnent. And those categories of
doctors and perhaps sone others off -- wll often
do that.

Q So it would be within the standard of
care?

A Again, it depends on the particul ar
evaluation. The nore conplicated the patient is,
the nore the standard of care -- you know,
standard of care also requires that you don't
treat things that you're not qualified to treat.
And that's broadly pretty nuch everywhere and
there are exceptions for things like if you're the
only doctor within, you know, 1,200 mles, you nay
be called upon to do things that a speciali st
would do if that person -- patient were in an
urban area and had easy access to an energency
room But absent resource issues, the standard of
care typically requires that if you' re not
qualified or trained or have the expertise to
treat sonething, you refer it to sonebody who
does. Ckay? So sonething that's relatively
sinpl e and straightforward, you could do an
assessnent and not be outside the standard of
care. And sonething that's very, very,

conplicated woul d al nost de facto put you outside
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the said -- standard of care if it requires an
expertise that you don't have and you don't refer
it.

Q Doctor, what is your -- it -- it -- it is
the case that patients that Doctor Neuhaus
eval uated, the 11 patients that -- whose charts
that you reviewed, they were there to determ ne
whet her or not they could obtain a |late-term
abortion, correct?

A They were where?

Q At the -- at -- at -- present in front of
her at Whnen's Health Care Services in Wchita?

A The -- ny understanding was that they
were there in order for Doctor Neuhaus to provide
a second opi nion regardi ng whet her they woul d
suffer -- suffer substantial and irreversible harm
to a nmgjor organ.

Q So that was a -- that -- that's a fairly
specific kind of objective in terns of the
eval uations that Doctor Neuhaus was doi ng,
correct?

A Correct.

Q And you do evaluations for things |ike
disability, correct?

A Correct.
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Q You do evaluations as far as determ ning
whet her sonebody's conpetent to stand trial,
correct?

A Correct.

Q And those are fairly focused kinds of

eval uations, the disability and conpetency,

correct?

A Sonmet i nes.

Q Yeah. | nean, you go into it with the
| dea of you're judging a patient -- or not

necessarily a patient --

A Yes.

Q -- but a person to determ ne whether or
not they have or don't have a disability, for
| nst ance?

A Wel |, based on a psychiatric problem So
determ ning -- people can have inpaired
functioning or |lack conpetency for all kinds of
reasons. M job is to determ ne whet her those
reasons are psychiatric. And if they're not, to
say, gee, nove on to sonething el se.

Q Wuld it be the case that you use the
sane eval uation techniques to determ ne the
conpetency of a person to stand trial as you would

to determ ne whet her sonebody has a disability
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related to a psychiatric disorder?
A To sone degree, but of course, it's not

exactly the sane.

Q There are sone overlaps, but there are
sone distinctions as well, correct?
A. That is correct.

Q And would it be the case -- although
you' ve never done a nental health exam nation for
pur poses of determ ning whether a -- carrying a
pregnancy to termwoul d cause a substantial and
irreversible harmto a -- a female's nental
health, would it be reasonable to expect that that
ki nd of eval uation m ght have sone common ground
wi th other kinds of nental evaluations -- or
exam nations rather, but would al so have sone
specific characteristics?

A Yes.

Q Al t hough you' ve never done thenf

A Yes. | -- any evaluation is tailored to
the circunstances of the evaluation, particularly
a consul tation.

Q And you' ve never received any training
about how to conduct an -- a nental health
exam nation for a woman who -- or for a female

rat her, whose pregnhancy carried to term m ght
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cause substantial and irreversible harm correct?

A No.
Q You' ve never been trained on that?
A | -- 1 -- 1 don't know anyone whose ever

been trai ned on that.

Q You' ve never consulted with -- you never
knew Doctor Tiller, of course, did you?

A No, |I did not.

Q And you didn't review any of the
materials that he developed in the course of his
practice to help provide sone guidance in that
regard, correct?

A That is correct.

Q And you' ve never consulted an attorney,
for exanple, to determ ne exactly what woul d be
requi red under a standard of care to nake a -- a
justifiable conclusion regardi ng whet her carrying
a pregnancy to term woul d cause substantial and
irreversible harmto a female's health, correct?

MR. HAYS: Qbjection, relevant --

rel evance.
MR. EYE: (Goes to the basis of her
know edge.
PRESI DI NG OFFI CER:  Overrul ed.
A No, |'ve never consulted an attorney for
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t hat reason.

MR. EYE: Your Honor, this is probably as
good a tinme to break as any for -- for ne, at
| east .

PRESI DI NG OFFI CER:  Ckay.

(THEREUPON, a recess was taken.)

BY MR EYE:
Q Doctor, a -- a couple of itens that |I'd
like to talk -- ask you about concerning Doct or

Tiller's nental health exam nation that he did and
that you testified about -- or -- or sone of the
ones that he did you testified about. |t was your
opi nion that the ones that you at |east were asked
about, net the standard of care, correct?

A Yes.

Q kay. And the -- the standard of care in
terms of those neant the -- the recordation, the
docunentation of the -- the nental health
exam nation. Does that include determning the
duration of the exam nation, duration of tine?

A Not specifically.

Q Okay. Because it's the case that Doctor
Tiller's don't specify the duration of tine that
t hose nental health exam nations that he did

required, correct?
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A That is correct.

Q So any inference that there's a
requi rement for docunentation purposes that it
I ncl ude the duration of tine that a nental health
exam nation took is not part of the standard of
care, correct?

A No.

Q So it is part of the standard of care?

A ' msorry.

Q | -- let ne start over. It -- you said
that Doctor Tiller's exam nations, nental health
exam nations net the standard of care, correct?

A Correct.

Q And you could go back and | ook at the
ones you testified about, but ny review of them
I ndi cated that they did not include a
specification as to the duration of tine that the
mental heal th exam nation required.

A That is -- that is also nmy recollection.

Q Right. And yet, in spite of the absence
of that, that report -- or his reports, | should
say, net standard of care?

A Yes.

Q So would we -- we infer fromthat, that

there is no standard of care requirenent that
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content, which inplies that enough tinme has to be
given to obtain that content, but it doesn't
specify how nuch tine it's going to be because
that's obviously going to differ.

Q My question was though as far as the
docunentation is concerned, not necessarily that
there's a preconceived idea that, you know, a -- a
mental health exam nation takes a particul ar
amopunt of tinme. M question's about the
docunent ati on aspect of it. You don't have to
record the duration of tine that the nental health
exam took in order to neet standard of care for
docunent ati on, correct?

A No. Not -- not if the content reflects
t hat an adequate exam nati on was undertaken. In
-- I n response to your previous question, for
exanple, if soneone docunents that they spent an
hour evaluating the patient, but then doesn't
docunent specific clinical information, there is
at least an inference that's -- that they spent
that tinme tal king about clinical information.

Q An inference that they did take that tine
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or that they spent the tine speaki ng about
clinical information?

A That's correct.

Q kay.

A But if there is --

THE REPORTER: Hold on. |[If they spent
the time speaki ng?

BY MR EYE

Q -- about clinical information?

A Right. But if there's no specific
clinical information and no docunentati on about
the anount of tinme spent with the patient, then
there's no way even to tell that an actual
clinical evaluation occurred.

Q Well, there's a difference between
whet her one occurred and the duration that -- that

one required, correct?

A Correct.
Q kay. And | -- I'm-- |I'mnot dealing
W th whet her one occurred or not, |I'mdealing

sinply with the standard of care required to
docunenting the duration of tine that these exans
t ook.

A kay.

Q And there is no standard of care to
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record the dur -- duration of tine that these
exans took, because Doctor Tiller didn't do that?

A No.

Q And yet, you found his to be within the
standard of care?

A Correct.

Q In ternms of the process that was used in
Doctor Tiller's office to evaluate parents --
parents -- patients for purposes of -- of
abortions, is it your understanding that the --
that the intake was handl ed by nonnental health
trained staff?

A Yes.

Q Is it also your understandi ng that they
were directed to ask the questions fromthe
SI GECAPSS and then record the responses that they
got frompatients or patients' guardi ans and
parent s?

A Well, the outline indicator also had
sone ot her questions on it besides the SI GECAPSS,
but it's ny inpression, understanding that they
were basically directed to ask these questions and
record the answers.

Q Was it your understanding that they were

required to record the answers verbatimor as
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close to verbatimas they could get it?

A That, | don't have an under st andi ng.

Q And to the extent that this was the
routine that Tiller's staff engaged as far as
aski ng those questions and then witing down
responses in a verbatimway, is -- is reliance on
the M and the SI GECAPSS reasonable to use as a
part of a nmental health exam nation?

A At -- yes, as -- as a docunent to review
and draw your attention to areas that need further
el uci dat i on.

Q Let's talk a little bit about the
aftercare aspect of your opinions. Is -- is it
your opinion that in order to neet after -- in
order to neet standard of care, that Doctor
Neuhaus was required to nmake referrals to other
heal th care providers when she concl uded t hat
there was a nental health diagnosis or a nental
heal t h- based di agnosi s?

A Not necessarily.

Q So it was a judgnent call as to whether
there woul d be a recommendation for foll ow up by
Doct or Neuhaus?

A No. |If one is diagnosing a psychiatric

di sorder, and especially if there is a question of
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it being sonething of a urgent, energent or crisis
i ssue, it -- which it is if the con -- if the idea
of suicide arises, then even as a consultant, one
I's obligated to make certain that sonebody is
following up. Now, that nmay not require a
specific referral to a specific counselor, but
there has to be sone followup of the psychiatric
care.

Q Now, when your deposition was taken back
in June of this year, | believe you testified that
you were not famliar with the WHCS aftercare
provi si ons?

A VWH - -

Q Wnen's Healthcare Services, the -- the

-- the George Tiller clinic.

A | was not.
Q Have you famliarized yourself wth any
of -- wth anything related to the Whnen's

Heal t hcare Servi ces process or procedures for
foll owup care since your deposition?

A And when we're tal king about follow up
care, we're talking -- I'"'mreferring to foll ow up
psychi atric care.

Q I'm-- I"m-- nmy question is -- right now

Is generalized to any foll ow up care.
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A kay. There -- there is in sone of
Doctor Tiller's records, a formthat discusses
aftercare for the patients. And usually, that is
-- or -- or when that formis present, that's
exclusively OB/ GYN care followup for the
abortion. So there is nothing in Doctor Tiller's

charts about followup psychiatric care.

Q Is -- is -- is it your understanding that
in the -- in the hierarchy of treatnent as rel ated
to the 11 patients that -- whose charts you

reviewed, that Doctor Tiller would have been the
primary caregiver or primary treater in that
ci rcunst ance?

A Not really, because he's a -- he is not
going to be following -- he's performng the
procedure, so he's the primary caregiver for that.

Q And that's what | was referring to.

A For -- for the procedure.
Q Ri ght .
A But not necessarily the primary caregiver

for these young | adi es, sone of whom cone from
ot her parts of the country and --

Q The wor | d?

A Yes.

Q Right. But as to Doctor Neuhaus and
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Doctor Tiller, Doctor Tiller was the primary
treater of those -- of -- of those two physicians?
A That woul d be correct. However, the

standard of care would still require that the
consul tant advise, ensure, particularly if it's a
question of life and death, suicide, that there is
going to be sone followup care. You can't sinply
send a patient back to soneone and say, | think
there's a risk of suicide and not ensure that
sonething is going -- sonebody -- sone
professional is going to be follow ng up on that,
and it could be Doctor Tiller and it could be
sonebody el se.

Q Do you know of any process or procedure
that was in place that woul d have put the burden
for followup care, of whatever variety, on Doctor
Tiller rather than the consulting physician,

Doct or Neuhaus?

A Well, the burden would have been on -- on
both of them The burden of one doesn't obviate
the burden of -- doesn't renove the burden from
the other one. They both, as doctors of soneone
wth a potential |ife and death situation are
required to ensure that the appropriate steps are

taken. Now, Doctor Neuhaus' obligation may only
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have extended to ensuring that Doctor Tiller was

going to follow up on it.

Q Ri ght .
A But she still had an obligation.
Q That -- that was the essence of ny

question, is it --

A Ckay.

Q -- is it -- is that sonething that can
be, on a coll aborative basis essentially, Doctor
Tiller's responsibility by agreenent or by process

and practice as it developed within his clinic?

A It -- it could.
Q Al right.
A But again, it -- it would have to be --

It could not be inplicit. That would not neet the
standard of care. It -- it would have to be
explicit.

Q Does the fact that Doctor Tiller's clinic
had a formthat was specific to each patient that
related to followup care be indicative --

MR. HAYS: (bjection, facts not in
evi dence.

MR, EYE: Well, his records are in
evidence and it includes foll owup care.

MR. HAYS: In what formare you tal king
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about ?
MR EYE: Well, there's -- there are
forms in his records that indicate foll owup care.
PRESI DI NG OFFICER:. Did she testify that
she saw t henf?
MR. EYE: Right.
PRESI DI NG OFFI CER:  Doctor, did |
m sunder st and your testinony?

A Yes. There -- there's a one-page form
t hat says aftercare.

BY MR EYE:

Q Is that indicative to you of Doctor
Tiller's clinic realizing that the provision for
aftercare was sonething that they would be
responsible for? |Is that a manifestation of that
obl i gati on?

A | can't really -- it's not psychiatric
aftercare, so | don't know if there's a division
of labor. There can be after -- you know, again,
It just is -- generally says aftercare and it's
focused on the surgery, so clearly, they felt an
obligation to do that. | don't know if you could
extend that to include an obligation to -- for
aftercare for the psychiatric problens since

that's not addressed.
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Q Did it -- did it exclude psychiatric
aftercare in the -- as -- as a matter of the after
-- the followup care?

A What do you nean by excl ude?

Q Did it explicitly say that this does not
in -- cover psychiatric care or nental health?

A No, but it excluded it by om ssion. |
nean, it didn't say, we're not going to do it and
so soneone else has to do it. It said -- it just
sinply didn't address it, which doesn't tell you
whet her they understood what their obligation was
or not.

Q If the Wonen's Heal thcare Services staff
or Doctor Tiller, for that matter, didn't
followup on aftercare, you know, for nental
heal th purposes, it -- and they were the -- the
office that was responsible for followup care in
a gl obal sense for these patients, wouldn't it be
reasonabl e for Doctor Neuhaus to rely on Wnen's
Heal t hcare Services to do referrals or foll ow up
care as necessary?

A It depends on the case and the
circunstances. Wen you have a question of
suicide, it is not the standard of care to assune

t hat sonebody else is going to take care of it.
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Q Al right.

A Even as a consul tant.

Q Let's talk a little bit about the -- you
woul d agree that the term"nental harmt is a
nebul ous concept, correct?

A Correct.

Q And that nental harmis, essentially, a
| ay person's term correct?

A Yes.

Q But it has -- and when you use -- or when
you hear the termnental harm you have a -- a
constellation of things that it would include,
correct?

A Correct.

Q And that that would include an i npact or
-- or synptons that would have a significant
i npact on life conbined with -- or strike that.
It would have a significant inpact on life and it
could be the basis for a psychiatric disorder,
that is, what is commonly nerned -- terned in the
lay world as a nental harnf

MR, HAYS: nbjection conpound.
BY MR EYE:
Q Could that also refer to a psychiatric

di sorder, nental harnt
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A Yes. | -- | assune as -- in the sane way
that the term "nervous breakdown" can refer. It
-- it's -- i1t is very nebul ous.

Q Al right.

A It certainly enconpasses, | think, to the

| ay under standing, nore than the presence of a
psychi atri c di agnosi s.

Q And whet her a person -- whether a --
female qualified for a |ate-term aborti on because
it could -- because carrying a pregnancy to term
could carry substantial and irreversible
consequences to the health of the woman -- strike
that. I'mnot -- |'ve forgot exactly where | was
going with that question, so never m nd.

Wul d you agree then that there is a role for
subjectivity in doing these nental health
exam nati ons?

A To sone degree, there is, yes.

Q And that it is also the case that soci al
factors can play a role in determ ning whether a
di agnosis of a -- of a nental health problem
exi sts, correct?

A That is correct.

Q And that to a certain extent, even

statistical probabilities of -- of -- that bear on
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a particular patient situation can informa
di agnosi s?

A Up to a point, yes.

Q You testified in relation to Patient 7
that you did not have a basis to -- to disagree
with the GAF score of 15. Do you renenber that
testi nony?

A Not specifically.

Q Vel l, yeah, it's patient-

A Ch.

Q -- Patient 7.

A kay. I'mon 8, so this would be --
okay.

Q Do you have a basis to disagree with the

GAF of 15 in the case of Patient 77

A There's no specific clinical data for ne
to agree or disagree with the GAF gat hered by
Doct or Neuhaus - -

Q And --

A - in the assignnent of this --

Q Sorry.

A - - nunber.

Q And would -- would that be your testinony

as to all the GAF scores that you | ooked at for

these patients? | guess there would be 10 of
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t hem

A Wll, there's -- yes, there's 10 of them
| would think so. And wi thout going through each
one specifically, broadly, I wuld say, yes. As a
general rule, there is no data coll ected by Doctor
Neuhaus to indicate how she arrived at her

conclusion of the GAF rating scale.

Q At |east no data that are -- that are
reported?
A In the record, that is correct.

Q Those data nmay have been gat hered, but
they are not reported?

A That -- that's always a possibility.

Q And woul d the sane -- would the sane hol d
true for the DITREE process?

A To the extent that -- well, yes, it would
-- it would hold true.

Q kay. Is the -- in relation to Patient
8, as | recall your testinony, that there was sone
I ndication in the M -- and I'Il let you get to
t hat .

A Yeah, |'mthere.

Q -- inthe M, that there was a -- that
the patient disclosed enough information to

i ndicate that there was the potential for harmng
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herself or the baby if -- if the pregnancy was
carried to term correct?

A That is correct.

Q Is that information, that she would harm
herself or possibly the baby, that's clinically
subj ective, correct?

A Certainly, yes.

Q And it's sonething that you woul d take
seriously?

A Yes.

Q And it's indicative of a patient who is
extrenely distressed, isn't that a fair --

A That woul d be a fair statenent.

Q And that -- is -- is it also fair to
extrapolate fromthat that the distress has its
origins in the unwanted pregnancy?

A Wll, it certainly would appear so and
you' d probably be right, but it -- it could be
sonet hi ng el se and you woul dn't know unl ess you
dug around.

Q And that digging around is what may
happen during the course of the face-to-face
I nterview or eval uation?

A Correct.

Q Bet ween physician and patient?
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A Correct.

MR EYE: WMy |, Your Honor?
PRESI DI NG OFFI CER:  (Nods head.)

BY MR EYE:

Q Once a clinician understands in the case
of Patient 8 that there -- that there is fairly
speci fic suicide thoughts or ideation, | guess is
the proper term would that be sufficient to
conclude that there was a nental health disorder
wWth the patient as it was pre -- as the patient
was presented that day?

A It would be enough to concl ude that there
was a -- no, is -- is the answer, as unlikely as
t hat sounds.

Q So that by itself, in your judgnent,
woul d not be sufficient to conclude that
continuation of the pregnancy to term m ght have a
substantial and irreverse -- irreversible harnfu
consequence to the patient?

A That is correct. Tonorrow, she m ght
feel differently.

Q s it your -- is it your view that the
mental health exam nation that Doctor Neuhaus
perforned for the patients that -- whose charts

you reviewed was to determ ne treatnent
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alternatives?

A ["mnot -- I"'mnot sure | understand the
guesti on.

Q Is it your understandi ng that when
patients consulted with Doctor Neuhaus, that her
purpose was to determne treatnent alternatives
for whatever problens m ght be presented to -- to
her froma patient?

A My -- well, ny -- patients -- doc -- ny
understanding is Doctor Tiller referred patients
to Doctor Neuhaus for the eval uati on of whet her
there woul d be significant and irreversible harm
on the basis of nental harm psychiatric disorder,
what ever termthe statute -- you -- you know,
irreversible harmof a major body organ. In this
particular case, the inplicit or explicit object
of that evaluation was the nental health.

Q So | --

A So -- so the answer to the question is
that it -- it was an eval -- it was a nental
health evaluation in terns of severity and
per manence of a nental harm |It's -- it's hard to
under stand how a nental harm woul d be severe -- is
significant and irreversible if it didn't rise to

the level of a psychiatric disorder. |If it's a
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psychiatric disorder and it's an urgent matter,
then treatnent alternatives would not necessarily
be part of that evaluation. But if it's an urgent
or enmergent matter, again, the standard of care
requires that there be an intervention directed
towards that urgent or energent matter.

Q And the nature of that intervention could
range from-- or could include -- not necessarily
woul d range, but could include hospitalization?

A Yes.

Q Phar maceuticals, drugs could be part of

that i ntervention?

A Possi bl y.

Q Psychot her apy?

A Possi bl y.

Q Coul d be abortion? You don't think so?
A | -- 1 don't think so, no. It's not a

treatnent for a psychiatric disorder or an
i ntervention for a psychiatric disorder. And it

could include referral to a specialist, a child

and adol escent eval -- nental health specialist to
further elucidate the nature of the -- of the
problem | nean, there could -- again, there

coul d be circunstances. There was nothing | saw

in the 11 charts that | evaluated that indicated
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that a late-termabortion would be a treatnent for
a di agnosis of major depression or acute stress

di sor der.

Q But you went into the evaluation of these

charts with the idea that -- that abortion

woul dn't be a treatnent in -- in -- in any event,
correct, except in the -- kind of the outlier
situation where you get --

A Wl |, based on ny clinical training and
experience in the diagnosis and treatnent of
psychiatric disorders, generally, in psychiatric
di sorders in pregnancy, the nedical standard of
care generally does not acknow edge that abortion
Is a treatnent for any psychiatric disorder, it's
just nore intervention, except under extraordi nary
ci rcunst ances.

Q And so if a wonan chooses to get an
abortion after going through the nental health
eval uation process, if she chooses to -- or a
femal e chooses to get an abortion, it would not
necessarily have to conport with or -- or hurt --
her condition would not necessarily have to be
such that it would require intervention by anot her
heal t hcare provider, a follow up? In other words,

she could still get the abortion w thout the
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necessity of -- of other kinds of intervention?
A You've lost ne. |'msorry.
Q A woman could still get an -- after going

t hrough the eval uation process and determned to
be qualified to -- to get an abortion --

A Conpetent to agree.

Q -- conpetent to agree, neets the
requi renments that --

A Ri ght .

Q -- that -- that are set out in -- in the
records and so forth, and the abortion occurs,
there's not a, per se, requirenent that woul d have
t hat woman necessarily be foll owed up by anot her
physi ci an, correct?

A Fol | owed up for what?

Q For anyt hi ng?

A The woman herself -- the patient is not
required to do anything. It's the physicians who
are required to do sonething. So the burden of --
of action, so to speak, is on the physicians
providing care, not on the patient. Any patient
can choose to do or not do anything they want to
do, regardl ess of how many doctors recomend t hat
they do it, you know, that they follow certain

heal th procedures. So if you have a wonan --
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| et's take the nental health out of it -- who has
an abortion and the doctor says to her, you really
should -- you know, you're going back home, you're
goi ng to be sonmewhere el se, you should see your
regul ar OB/ GYN two weeks fromnow to follow up to
make sure that, you know, everything' s okay,
there's nothing that says that she has to do that,
that's her choice.

Q Al right?

A You know. But the physician has to tell
her to do it. There is a burden on the physician
to provide guidance regarding aftercare treatnent.
And to ensure that if she chooses to avail herself
of it, that aftercare treatnent is available to

her .

Q s there any assunption about capacity to

-- to be able to afford that aftercare treatnent?

A Not in the standard of care, no.

Q Because you dealt with -- or you covered
sone charts of people I think we -- your testinony
was that they were obviously -- | nean, you know,
In sort of an objective sense, pretty
poverty-stricken.

A There was one chart, yes, where that was

clearly a consideration.
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Q So followup care in that instance would
have been problematic in terns of being able to
afford it absence of sone sort of state support or
-- or state paynent of -- for that care?

A That, | could not answer directly.

Whet her the patient can afford it or not, again,
doesn't relieve the physician of taking the
appropriate steps regarding aftercare.

Q Now, you used the terma little while
ago, energent situation or energent condition.
Wul d that be, in your judgnent, if a patient
presented with an energent condition, that that
would justify a late-term abortion based on nental
heal th reasons?

A It's possible. Again, the -- the -- | --
the circum-- the nental health circunstances that
woul d create a situation of significant and
irreversible harm | -- again, | can't -- | have
not been able to cone up with those cir -- those
circunstances. That may be a failure of
| magi nation on ny part. | would like to believe
that | could recognize themwhen | see them

Q But you don't really have any experience
I n that anyway, do you, in terns of evaluating

wonen for abortions?
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A No, | don't have any -- it's -- it's --
it'"s not a-- areal |life event in the practice of
psychi atry.

Q Vell, it's areal life event in the --

the patients who went to Wonen's Heal t hcare
Services in Wchita, correct, to be evaluated for
an abortion, correct?

A It was a real life event to be eval uated
for significant and irreversible harm of a major
body organ -- or a body organ, but it didn't
specify that it was nental or brain or

neur ol ogi cal .

Q Wll, if -- if it's a case that a -- that
that has been -- that statute has been interpreted
by -- including the United States Suprene Court to

I ncl ude preservation of the nental health of a
wonman, woul d that be enough to --

MR. HAYS: (bjection, facts not in
evidence, and it's also not rel evant.

MR EYE: Wll, the -- the facts are in
evidence in terns of the statute that was provided
to the -- to Doctor Cold.

PRESI DI NG OFFI CER: (bj ecti on overrul ed.
You better reask the question, | don't think the

doctor followed it. | don't.
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BY MR EYE

Q Does the -- the reality that late-term
abortions are available for nental health
pur poses, as the statute -- and | won't bel abor
the termagain -- but as the statute K S. A
65- 6703 specifies, is the fact that there's a
| egal right to that procedure to prevent pernanent
irreversible -- rather irreversible and
substantial harmto the wonan, does that matter to
you from a nedi cal standpoint?

A Well, that's what |'msaying. | nean,
I"'m-- 1 -- 1 can't inmagine that there could be
ci rcunst ances where irreversible harm coul d occur,
but it's not possible to say that there is
irreversi ble harm absent treatnent. So if you're
tal ki ng about a psychiatric di sorder or nental
di sorder, the standard treatnments for those which
have been found to be in many, many people
effective, would inply that it's not a pernmanent
or irreversible harmto devel op depression or
anxi ety, or even a posttraumatic distress
di sorder, people recover fromthose.

Q But it's the -- the patient's choice --
or the patient and their parent or guardian, in

the case of a mnor, it's their choice as to what
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treatnment nodality to choose?
MR. HAYS: (bjection, relevance.
MR EYE: Well, we've been tal king about
PRESI DI NG OFFICER:.  Well, | -- | -- we
pl onwed that field.
MR. EYE: My the w tness answer that
guestion, though?
PRESI DI NG OFFI CER:  She's answered it
bef or e.
MR. EYE: Al right.
BY MR EYE:
Q In the case of Patient 11, Doctor Gold,
you couldn't -- based on what you reviewed, you
couldn't rule out a major depressive disorder,
correct?
A No, | could not rule out a nmjor
depressi ve di sorder.
Q And that was partly because you didn't
eval uate the patient, correct?
A "' mnot sure howto answer that. | -- |
-- that's not -- | nean, | suppose if | had
eval uated the patient nyself, | would have an
opi nion as to what diagnoses to rule in or rule
out, but that's not the basis for ny opinion, that
TP
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| couldn't rule it in or rule it out.
Q Il -- 1 -- I"mjust asking the question.

You couldn't rule it out based upon what you

revi ewed?

A That is correct.

Q Is it accurate to characterize the DIREE
as a rule-out process or can -- can it be used as

a rul e-out process?
A It -- it can be used as a diagnostic aid

in a variety of ways.

Q And -- and one of themis to rule out
sone --

A Yes and no.

Q It -- so, yes, it -- it --it can be used
that --

A It could be used that way. Again, it
depends on the accuracy of the data that -- of the

data that's being entered.

Q Assum ng the data are accurate, it could
be used as a rul e-out process, correct?

A Wth nedical certainty, withinin a
reasonabl e degree of nedical certainty?

Q Wel |, that kind of depends on, again, the

dat a.
A. Yeah.
. _:__;
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Q kay.

A But I -- I -- 1 -- 1 have a -- it's -- |
really don't think it can be used to rule in or
rule anything out in and of itself regardl ess of
t he accuracy of the data.

Q It -- it -- it's part of the overall --
it's part of the evaluation, it's not any one
definitive part of the evaluation, it's just a --
one of the conponents of the eval uation?

A The DTREE?

Q The questions that are asked fromthe
DTREE that -- that yield responses? | believe
your testinony was that it could be used as an
eval uation tool ?

A Tool, or an assist, yes. But that
doesn't -- a tool or assist doesn't lead to a
definitive rul e-out of anything.

Q No, but it's assists in -- it -- it's one
way to get to a rule-out?

A In the context of a broader eval uation,
yes.

Q Whi ch the rul e-out process, whether it's
done usi ng DTREE and ot her nethods or GAF and
ot her nmethods, that's another way of -- of

arriving at a differential diagnosis, isn't it?
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MR. HAYS: (bjection, conpound.
A well --
MR, EYE: Ckay. |I'Ill just go with it.
BY MR EYE:
Q Usi ng the DTREE and ot her nethods, I|ike
the face-to-face interview, is a way to arrive at

a differential diagnosis, correct?

A | would say that's correct. The object
of any evaluation is to -- is to arrive at a
differential diagnosis, what -- regardl ess of what

tool s you use.

Q When you -- when you reviewed the -- the
charts for purposes of witing your opinion, you
kept track of your hours, didn't you?

A | did.

Q kay. And that was so that you could
bill for your services, correct?

A That is correct.

Q And there wasn't any ot her reason you

kept track of your hours, was there?

A No.

Q And while I"'mat it, what is your fee?

A It's $400 an hour.

Q Is that for anything that you do on the
case?
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A Yes, anything and everything.

Q | want to nmake sure | get sone of these
| oose ends. You've never had any experience as an
office practitioner in primary care, correct?

A Not outside ny nedical school and
I nt ernshi p, no.

Q Sane question for a famly physician,

whi ch may be very close to the sanme thing --

A Yeah.

Q -- but just --

A Yes. Medical school and internship.
Q You' ve never been in an office to

practice that on a day-to-day basis?
A No.
Q Al right. And you've never practiced as
an OB/ GYN?
A That is correct.
MR. EYE: Your Honor, may | have just a
few nonents to --
( THEREUPON, a di scussion was had off the
record.)
MR. EYE: That concludes ny cross
exam nation, Your Honor. Thank you, Doctor Cold.
THE W TNESS: Thank you.
PRESI DI NG OFFI CER:  Any redirect?
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MR. HAYS: Yes, sir. And |I'mjust going

REDI RECT EXAM NATI ON

BY MR HAYS:

Q Doctor Gold, for the review of the
patient records for Doctor Neuhaus, could you tell
us what her purpose was that was docunented in
there for doing that nental health eval uation for
each patient?

A No, | could not.

Q Is there any reference to a referral for
a late-termabortion |located within those records?

A In the M Statenents, sonetines there are
references to obtaining an abortion and al so
references to how far along the pregnancy is.
That's as close as it gets.

Q What about any infornmation docunented
Wi thin those patient records about her referring
t hose patients to anyone?

A There is no -- there is no information
regarding referrals from Doctor Neuhaus to anyone.

Q Now, for a re -- strike that.

What is the difference between the nental health
eval uation that is docunmented w thin Doctor

Neuhaus' patient records and any ot her nental
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heal t h eval uati on?

A Any other? | nean, they all differ from
each other to sone degree.

Q Are there basic requirenents that need to
be nmet in order to neet the standard of care?

A Well, there are basic elenents that
shoul d be present. They can vary -- in other
words, it -- you don't need to have necessarily
all of the elenents that would conprise a -- a
mental health evaluation present to indicate that
the standard of care has been net, but you have to
have at | east sone of them And so it varies from
doctor to doctor what they choose to docunent.

The reason Doctor Neuhaus' failed to neet the
standard of care is because, essentially, she
doesn't have any of them But Doctor Tiller's,
for exanple, also don't have all the elenents
necessarily, but he has enough of them so that

| ooki ng at his docunentation, it would neet the
standard of care. But it certainly doesn't have
all of themthat you would see in a fully, you
know, conprehensive nental health eval uation, and

it's not required to, to neet the standard of

care.
Q Now, would it be appropriate for a
L _-'__.-"
prm@%ﬂlggs
Reporting Serwice. Inc.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
%’g;% fm Toll Free: 885.273.3063 Over "“;‘{ljﬂasf’uﬁ

www.appinobiggs.com



9/14/2011 FORMAL HEARING, VOL. 3 613

© 00 N o o b~ W DN P

N D DN NMNDNN P P PP,
o A WO N P O © 0N OO O A W N - O

psychiatrist to admt a patient for an abortion?

A Patients who are admtted for abortions
are usually admtted to an OB/ GYN service through
a nedi cal doctor such as an OB/ GYN or a general
practitioner or a surgeon. Psychiatrists would
never be in a position, again, absent any other
resources, nedical resources in the area of
admtting a patient for a surgical procedure that
-- again, just not --

Q And is that why you have not admtted a
patient for an abortion?

A Yes. If | was an OB/ GYN, | probably
woul d have admtted a patient for an abortion.
I"'ma psychiatrist, psychiatrists don't do that,
It's not part of their practice. So |'ve also
never admtted a patient for an appendectony or a
brain tunor renoval.

Q s there any indication wthin Doctor
Neuhaus' patient records that she admtted these
patients in for abortions?

A That she?

Q That she admtted these patients in for
abortions?

A Admtted theminto a hospital?

Q O admitted them anywhere for an
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abortion?

A These are not adm ssion records, no,
there's no evidence of an adm ssion for a nedical
procedure.

Q Are any of patient -- are Doctor Neuhaus
patient records pertaining to nental health
eval uati ons?

A Where the records exist, they are
pertaining to nental health eval uati ons.

Q Now, let's tal k about the standard of
care just briefly. You spoke about the standard
of care for the nental health eval uati on being
national. Wy is that?

A Because the resource -- because the
training prograns are nationally accredited and
nmust neet national standards. Every training
program has to neet the sanme standards to be
accredited. They're all based on training and use
of the DSM which is a national and international
resources -- resource. Board certifications are
nationally adm ni stered exam nations. There nmay
be regional differences along the lines, for
exanple, of having certain mnority popul ations or
cul tural populations for whomslightly different

-- or adaptations of the standard process nmay be
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required. But, generally speaking, the elenents
of a nental health evaluation are relatively
standardi zed across the United States at this
poi nt .

Q And do you have an opinion as to whether
Kansas woul d be different for any reason?

A | know of no reason that Kansas woul d be
different and -- and I would hope it wouldn't be
unl ess there was a really good reason.

Q Now, taking the standard of care out of
the nmental health evaluation portion and generally
speaki ng about it, why would a standard of care be
different in sone other -- in one locality in
conparison to another locality?

A The primary reason these days is access
to nmedical resources. So, for exanple, in an
urban area, presumably, there are going to be
specialists in various types of nedical and
surgical practice. |[If you go out to a very rural
area, even in Kansas, that there m ght be -- not
be an OB/ GYN and babies m ght all be delivered by
famly practitioners, for exanple. But in rural
areas, again, even in Kansas, there should be
access to various kinds of nedical specialists and

practitioners. So presunably, there are
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psychiatrists in Wchita and even child
psychiatrists or psychologists if you want to use
a psychol ogi st or social workers in -- in Wchita
who coul d, theoretically, performthese

eval uations. Wereas, out in the mddle of a very
rural area, there m ght not a psychiatrist for,
you know, hundreds of mles. So that would --
that woul d affect the standard of care.

Q Now, you spoke about using the
transcripts of the trial and also the inquisition.
How did you use those transcripts in your review?

A Well, | had already reviewed the records
before | had read the testinony transcripts, but
the testinony transcripts strengthened and -- and
my opi ni ons by deepeni ng ny understandi ng of the
process that seened to have occurred. Excuse ne.

Q And t hrough those transcripts, what did
you get a deeper understandi ng of ?

A O -- of the -- of how an eval uation
m ght be conducted when referred to Doctor Neuhaus
fromDoctor Tiller's clinic. So, based on Doctor
Neuhaus' records and even on Doctor Tiller's
records, how the referral cane about and what
ki nds of eval uations were -- what the nature of

t he eval uati ons were was not a hundred percent
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clear, the testinony nmade that nuch cl earer, and
also clarified the -- well, let ne just stop there
-- I'"'mgoing to just say it made it nuch clearer.

Q Now, were you nmade aware of Doct or
Neuhaus' training?

A Yes, | was.

Q And how did you becone famliar with
t hat ?

A |, at sone point, reviewed Doctor
Neuhaus' CV and | also read her testinony where
she delineated her training in -- well, her -- her
--her nental health training, the CV included all
of her training.

Q Now, how woul d you go about determ ning a
doctor's qualification to performa nental health
eval uati on?

MR. EYE: Objection, | think it's beyond
t he scope of cross.

MR. HAYS:. | believe he went into the
conparison of skills of a surgeon and nent al
heal th specialist and went down that road and had
her actually try to nake a difference between
those two abilities and | believe he even asked
her this very question.

MR EYE | -- 1 don't recall that, but
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PRESI DING OFFICER. | don't recall it.
Do you recall approximtely when and where?

MR. HAYS: It was when he was doing the
conparison of the skills of the surgeon and the
mental health specialist. That's about as cl ose

as | can get now, Your Honor.

MR EYE: | don't really renmenber him
usi ng a surgeon as a conpari son, but --

PRESIDING OFFICER.  |I'msorry. | -- |
don't -- ask your question again. And, M. Eye,

jump in if you need to.
MR. EYE: (kay.

BY MR HAYS:

Q How woul d you go about determ ning a
doctor's qualification to performa nental health
eval uati on?

MR EYE: |1'mgoing to object on the
basis it's beyond the scope of cross.

PRESI DI NG OFFI CER:  How -- again, how do
you claimthat this is --

MR. HAYS: It's when he went into you
ei ther have to observe, talk to or reviewthe
records of the physicians to be able to determ ne

how to evaluate how they -- how well they perform
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their nental health.

PRESI DI NG OFFI CER:  That was her
deposition testinony that she gave three things
you do.

MR. HAYS: And he asked questions of --
based off that, correct?

PRESI DI NG OFFI CER:  And he -- and that
she only did one of these things.

MR. HAYS. It was the -- the observe,
speak to or review doc -- docunentation.

PRESI DI NG OFFI CER:  And -- and then
you're claimng M. Eye went where?

MR. HAYS: Well, that goes to how you
woul d eval uate a performance of a physician's
qualification of a nental health eval uati on.

MR EYE: No. Sir, the -- the genesis of
that -- I"'msorry -- | don't -- the --

PRESI DI NG OFFI CER: The objection is

sust ai ned.
MR. HAYS: (kay.

BY MR HAYS:

Q From your experience, what type of nenta
heal t h eval uati ons do OB/ GYNs perfornf

A Rel atively basic evaluations. Cenerally,
they will die -- evaluate and dying -- do an
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eval uation to diagnose for depression and anxiety.
And if they think there's anything el se going on,
they will refer for a consultation. O if they
begin treatnment for those disorders and the

pati ent doesn't respond or continues to have -- to
-- or -- or worsens, again, they will refer to a
psychi atri st.

Q And why do they refer out?

A Because generally, their training and
expertise limts themto very basic nental health
eval uation and treatnent and they are not
confortabl e providing anything nore in-depth. And
If they feel their patient needs it -- needs
sonething that's nore conplex than just the basic
strai ghtforward eval uation and treatnent for
depression and anxi ety or they provide that and
it's not yielding the desired results, then they
refer out. They -- they just don't feel that they
have the expertise and training to do it.

Q Now, let's tal k about Patient 2. What
was Patient 2 diagnosed with?

A Maj or depressive disorder, single
epi sode, severe w thout psychotic features.

Q And does that diagnosis have a gat ekeeper

requirenment ?
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A It does. You have to have one of the
first two listed criterion in the DSMin order to
make -- nmake this diagnosis for a major depressive
epi sode.

Q Let's ook at that patient's M

Statenent. Is there not one located within there?
A | don't -- we're tal king about Patient 27?
Q Correct.
A No, | don't see one.

Q kay. Let's talk about the M Statenents
general ly.

A kay.

Q Was there any evidence of Doctor Neuhaus
using those M statenents within her nental health
eval uations for any of the patients?

A Some of themhad initials on them which I
interpreted to be not Doctor Neuhaus' possibly,
giving her the benefit of the doubt, since they
were in what's purported to be her file. Wich
woul d indicate that she -- usually, when a doctor
initials sonething, it neans that they've read it.

Q Do you know whether the initials, in
fact, were Doctor Neuhaus'?

A | do not, but | assune they were.

Q Now, let's talk a little bit about
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docunentation. Wiy woul d you want to docunent the
positive and al so the negative inplications or

I ndications within a patient's record?

A Because both positive and negative
findings can be significant, so -- and can inform
a di agnostic assessnent and a -- and a --

treat nent issues.

Q Wuld it -- no, strike that.

Can you tell ne what ANO tinmes three neans to you?

A Alert and oriented in -- to person, place
and tine.

Q And how do doctors normal |y docunent
t hat ?

A Well, again, it varies, but at a m ninum
you see a notation ANO tinmes three, and usually,
it's in either handwiting or on a signed
docunent. So the signature inplies that -- that
the evaluation was done. And if it's handwitten
in, that inplies that the evaluation was done. So
you ask the person their nane and what the date is
and what the tine is and --

Q s it usually docunented --

THE REPORTER |I'msorry. What was the
end of that?

A |'"'msorry. Time of year or -- or
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sonet hing al ong that |ine.

BY MR HAYS:

Q Is it usually docunented if they were
alert and oriented tines three?

A If you are formally docunenting a nental
status exam nation, then, yes, it is. |If you're
not formally docunenting it, then not necessarily.

Q Now, in the course of a nental health
eval uation, how can a physician rely upon anot her
physician's records?

A Well, if they forman -- an el enent of
the data that's being reviewed, it can figure in
in a variety of ways. One is it can direct a
physician to -- if there have been positive
findings in the other physician's evaluation, it
can direct the current physician to | ook for those
probl ens and per haps eval uate them further, expand
upon them If there are none, then it m ght be an
i ndication that if the new physician -- or the
current physician is finding problens, it's new,
which isn't a significant piece of information.

If the for -- physician's records docunent an
eval uation and then al so docunent treatnent and
now t he new physician is evaluating it and the

person's better, there's an inplication that the
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treatnent was effective. |[If they're not better,
it -- there's an inplication that the treatnent
was not effective. So there are many ways that
you can rely upon that docunentation. But the --
the significant thing -- the significant caveat
about relying on anyone el se's docunentati on,
whet her it's a physician or not a physician, is
that that was an evaluation at that nonent in
time, whether it was yesterday or a week ago or a
year ago. You're seeing that patient today, and
what happened yesterday or a week ago or a year
ago may not be what's going on with that patient
today. And so you need to do your own eval uati on
because people's nental status change, their
physi cal status change. Pregnancy, by definition,
Is a changing -- a rapidly changi ng physi ol ogi cal
state in a variety of ways.

Q Does relying upon those -- of the first
physician's evaluation relieve the second
physician's duty to docunent their nental health

eval uati on?

A No.
Q Why not ?
A For the reasons | just explained, that

eval uati on was good for, you know, that tine of
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that day. Even if it was an hour ago, it may or
may not have changed.

Q And in Doctor Neuhaus' records, could you
determ ne what patient records of Doctor Tiller's
she revi ewed?

A. In -- in her testinony, Doctor Neuhaus
stated that she would review what Doctor Tiller's
clinic provided to her, which was if -- typically,
if -- the intake sheet and the M Statenents. She
al so testified that she revi ewed ot her physician's
records if they were avail abl e and acconpani ed the
patient. However, she also testified that when
she reviewed records, she would copy theminto her
file. And although there are copies often of
Doctor Tiller's -- you know, there's always -- |
think all of them have an intake form and nost of
t hem have at | east one M form none of them have
a copy of -- of any other physician's records.

Q Is there any docunentation within any of
her patient records how she used those docunents?

A No, there is not.

Q Now, you al so indicated that a nental
heal t h eval uation would be tailored to a specific
situation. Wiy is that?

A Because every evaluation is done for a
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purpose and if you don't tailor the eval uation

towards that purpose, you may mss the significant

el enents relevant to the goal of the eval uation.
Q So how woul d you tailor a nental health

eval uation for a specific purpose?

A It depends -- it very nuch depends on the
pur pose.
Q How woul d one be tailored for the
Patients 1 through 117
MR EYE: | -- | would object, it |acks

f oundati on because this w tness doesn't have the
requi site experience or training to establish that
she woul d know what the nental health exam nation
for a late-termabortion would consist of.
PRESI DI NG OFFICER: | believe that's
correct. The doctor has testified she has no
experience -- correct ne, Doctor, you tell nme if
I'"'mwong -- she basically has no experience of

any type of counseling for abortions and so forth.

THE WTNESS: That is correct, | nean, in
the --
BY MR HAYS:
Q What is the purpose of -- indicated

within the patient records of that nental health

eval uati on was perforned for?
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A In the patient records, there is no
I ndi cation of the purpose of the eval uation.

Q Are there diagnoses in that patient

record?
A Yes, there are -- in all of them but
one.
Q Now, how would you tailor a nental health

evaluation to cone to a diagnoses for each one of
t hose patients?

MR. EYE: Sane objection as | stated
before just a few m nutes ago, |acks foundation
and no qualifications.

MR. HAYS: Sir, the patient records that
are included wthin Doctor Neuhaus' patient
records are specifically the only evidence you
have as to diagnoses. There is no referral
I ndication within those, there's no purpose of
what is occurring in those patient records?

PRESI DI NG OFFI CER:  Correct.

MR. HAYS: So |'m asking her what the
mental health evaluation, the -- howto tailor a
mental health evaluation to cone to the diagnoses
that are present within those patient records.

THE REPORTER. |I'msorry. Howto tailor

a nental health eval uati on?
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MR. HAYS: -- to cone to the diagnoses
that are present within those patient records.

MR. EYE: Sane objection.

PRESI DI NG OFFI CER:  How to tailor her?

MR. HAYS: How you would tailor a nental
heal t h eval uation for the purpose of comng to
di agnosi s.

MR. EYE: Well --

PRESI DI NG OFFICER. | --

MR EYE: [|'msorry.

PRESI DI NG OFFICER: | don't think you do
that. Do you tailor your nental health eval uation
SO you can get a specific diagnosis?

THE W TNESS: Sonetines you -- well, not
to get a specific one, but to cone to a diagnostic
concl usi on, sonetinmes you do.

PRESI DI NG OFFI CER:  Well, of course, a
concl usi on.

THE W TNESS: Yeah.

MR. HAYS: But for the specific purpose
to conme to a diagnosis.

MR. EYE: Then | would object on the
basis that it's -- | think it's so vague that it
-- it doesn't really go to a point that is at
| ssue.

TP
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PRESI DI NG OFFI CER Yeah. Can you

rephrase it, because I'mnot follow ng you a bit

here. |I'msorry. Maybe |I'mjust --
BY MR HAYS:
Q For every nental health evaluation that's

perfornmed, do you have to cone to a di aghosis?

A No.

Q Now, if you were going to performa
mental health evaluation to cone to a diagnosis,
how woul d you tailor that nental health
eval uati on?

MR. EYE: (Objection, it's vague, it
doesn't go to anything in particular related to
this case. And if it's intended to address the
mental health evaluation for a late-term
abortions, then I'd renew ny objection that | nade
a few m nutes ago concerni ng foundati on

gualifications.

PRESI DING OFFICER:  |'m sorry, M. Hays,
| still don't understand where we're goi ng here.
MR. HAYS: Well, the nental health
eval uations were for the -- if you take a | ook at

the record, there's no indication that the nental
heal th eval uations were for the referral. The

indication is that they were for a diagnosis.
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MR EYE: | think he's free to argue
that, but | don't know that it forns the basis for
a proper question.

PRESI DI NG OFFI CER:  (bj ecti on sust ai ned.

Move on.
BY MR HAYS:
Q Now, does an attorney set the standard of

care by which a doctor nust neet?

A No.

Q Now, you spoke about Doctor Tiller's
mental health evaluation. Ws your opinion that
he net the standard of care only for
docunent ati on?

A Yes.

Q And do you have an opi ni on whet her he net
the standard of care in the performance of his
mental heal th eval uati on?

A | do not.

Q To neet the standard of care for
docunent ati on, would any aftercare provisions need

to be document ed?

A It depends.

Q What does it depend on?

A It depends on the purpose of the
evaluation and the -- the |level of urgency of the
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need for care.

Q Now, you al so spoke about aftercare being
docunented within Doctor Tiller's record. Wat
type of aftercare was docunented within his
record?

A Fol | ow-up OB/ GYN type care.

Q Coul d you turn to page 85 of Patient 1's
record for Doctor Tiller.

A Patient 1, yes.

Q And was that an aftercare docunent that
you were tal king about?

A That's one of them | saw-- | -- | saw
anot her one also that was different fromthis one.

Q Do they contain the sane information?

A | -- 1'd have to look. | nean, I'm--
"' m happy to | ook and see.

Q Go ahead.

A Al right. So this is Patient 1. If you
-- let nme just doubl e-check before | say. Ckay.

If you |l ook at Patient 2, Bates 48 --

MR EYE: Ma'am is this from Doctor
Tiller's record?

THE WTNESS: Yes. I'msorry. This was
the other type of docunment | was referring to,

which is -- it says at the bottom final checkout
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exam the date, the tine, the findings and -- and
some handwitten notes at the bottom reviewed
breast care, uterine massage, DVT prophylaxis, |
can't read the second thing, sonething --
A-sonething, A and then call referral source. So
that's -- that's not quite an aftercare plan that
one woul d provide for the patient, that's one for
t he nedi cal docunentation of the last visit. So |
-- so that was the other docunent | was thinking
of .

BY MR HAYS:

Q |s there any docunent within Doctor
Tiller's record that specifically pertains to
psychi atric care, aftercare?

A No.

Q Now, why woul d the presence of
suicidality not be enough to conclude a patient
has a nental disorder?

A Because peopl e can have extraordinarily
strong brief reactions or tenporary reactions to
adversity up to and including inpulsive suicidal
t houghts and acts. Most psychiatric -- to qualify
for a psychiatric diagnosis such as the ones that
are in these charts, one would have to -- there's

a mnimum anount of tine that that reaction has to
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be present or that -- that suicide -- that -- that
the di stress, because suicidal thinking rarely
occurs in the absence of other kinds of distress
i f, you know -- it would have to be present for a
| onger tinme. Now, it certainly is an energency
and it may even be an energency that would qualify
for involuntary psychiatric hospitalization to
protect that person's life, but it doesn't
necessarily infer a standing psychiatric disorder.
You know, situational stress can be very, very
severe. And if a person is inpulsive as children
and teenagers often are, can |lead to very
unfortunate outcones involving suicidality, even
t hough yesterday they may have been okay.

Q Now, let's talk about the DTREE and the
GAFs a little bit. Do you know how Doct or Neuhaus
was using those prograns?

A Doct or Neuhaus stated in her testinony
that she was using themto docunent her
eval uati ons because it was faster and nore
t horough. The automated process nmade it faster
and al so, she said it was nore thorough.

Q Was she using it as a diagnostic tool ?

A There is one point in the testinony where

she seens to say that she is, but generally
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speaki ng, she is enphatic about saying that she

was using it to docunent her own eval uati on.

MR. HAYS: | have no further questions.
RECROSS- EXAM NATI ON
BY MR EYE:

Q Doctor Gold, | want to ask just a -- a
coupl e of questions about docunentation. | think
that in your direct testinony fromyesterday, you
nmentioned that there wasn't any national or --

that you weren't trained on in nmed school on

docunentation. | think it was sonething |ike you
| earned by fire. | think maybe it's like trial by
fire?

A Yeah. You | earn when you screw it up.

Q Ckay. Right. Wll, trial by fire?

A Right, that's what | said.

Q Yes. | nean, that's -- that's the
| ear ni ng experi ence.

A Right. The QA people cone and get you.

Q And in that regard, since it's not
formally taught as a subject in nedical school,
there is at least a possibility for variation from
practitioner to practitioner in terns of what
docunent ati on should be required in a particular

ci rcunst ance?
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A And -- and there is variation.

Q And to the extent that there are
vari ations, do you have an -- you haven't
undertaken to determ ne what variations m ght
apply in Kansas?

THE REPORTER |I'msorry. I1'msorry.

MR. EYE: That's all right.

THE REPORTER. And to the extent that
there are variations --

BY MR EYE

Q You haven't undertaken any sort of
i nquiry to know what variations m ght be present
I n Kansas as far as docunentation for -- for
I nstance, a nental health eval uation?

A Well, it's a -- the variations in ny
experience in evaluating charts from-- and
docunentation fromall over the country are nore
variations fromdoctor to doctor rather than from
region to region. So | would not be aware of a
regi onal variation in Kansas.

Q More practitioner to practitioner
vari ation?

A That -- that would be correct. But the
use -- but -- but the lack of specific clinical

data gat hered by the doctor conducting the
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consultation or evaluation is -- would not qualify
as a variation.

Q And that actually brings it to ny next

question --
A kay.
Q -- about the -- you nentioned that there

were formal and i nformal docunentation or could be
formal, could be informal. And | presune just by
the use of those terns, a formal anticipates a
nore expansi ve docunentation and informal assunes
a | ess expansive?

A It -- it's not necessarily so nuch
expansive as it is how you collect and then
docunment it. So that, for exanple -- let ne try
to give you an exanple. You can include
I nformati on about -- that -- information that
woul d be found or elicited in a nental status
examnation in a formal way, you could wite alert
and oriented tines three, speech normal, behavi or
normal , and go through every single el enent and
formally list positive and negative findings. O
you could wite a brief couple of statenents
sayi ng, no evidence of hallucinations, delusions,
patient was oriented, nood appeared good. That

woul d be informal. The information that you
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coll ected, theoretically, should be approxinately
the sane. You could, for exanple, on cognitive
testing wite, not formally tested, but grossly
within normal [imts. So that would | et soneone
know that, you know, you didn't feel the need to
go through a whol e process of cognitive testing
because I'mtalking to you, you clearly did not
appear to be suffering any kind of inpairnent.

But that would be an informal report.

Q | just want to nake sure that |
understand. Your testinony fromyesterday was, at
| east in sonme instances, there -- the necess --
there was not a necessity to docunent negative
findings. There were sone instances where
negati ve findings are not necessary to be
docunent ed, correct?

A | would have to see what the context of
that was -- | -- | -- of that particul ar statenent
was and what | was responding to.

Q Ckay. So you wouldn't necessarily agree
that in -- that in sone instances, a negative
finding doesn't require docunentation?

A A negative finding that's relevant to the
subst ance of the evaluation would require

docunent ati on.
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Q Docunent ati on. Ckay.
And the -- whether it requires docunentation is a
judgnent that has to be made as the evaluation is

proceedi ng?

A O afterwards. But, you know, | nean,
docunentation -- what you choose to docunent is
always a matter of -- of judgnent. But relevant to

standard of care, certain things should be
docunented. Again, and what those things are
depends upon the type of evaluation that you're
doi ng and how conpl ex the presentation is.

Q W were | ooking at Patient 1 records page
Bates 85 in Doctor Tiller's conpilation. Could

you refer to that again, please.

A.  Yep.
Q That's the -- | think we referred to it
as a followup care or an aftercare note.
A Correct.
Q In this instance, right, | think you --

you nentioned that this appeared to you that she's
-- perhaps it was the other record we | ooked at --
that it was being directed to an OB/ GYN or that

she was being -- it was recommended t hat she
followup with her OB/ GYN, correct?
A Wll, it could be an OB/ GYN, it could be
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a-- it's a nedical doctor --
Q Oh.
A -- as opposed to a psychiatric doctor.

And it's directed both towards the doctor and
towards the patient.

Q kay. And if the patient is conpliant
and follows up and has a nental health problem at
that point, that's sonmething they could take up
Wi th a physician pursuant to this follow up,
correct?

A Depends on the problem

Q But they could present the problem at
any rate?

A If they haven't already killed
t hensel ves, for exanple.

Q For exanpl e?

A Yeah.

Q If they --

A O if they haven't al ready done sonething
el se to harmthenselves in the interim short of
suicide or -- or devel oped anot her nedical problem
relative to their psychiatric status.

Q Now, you can't hold a physician
responsi ble for every tine sonebody commits a

suicide after an abortion, correct?
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A Absol utely not, no.

Q kay. Thank you.

A But this formjust is -- is, I wll have
a pregnancy test one week and three weeks after ny
abortion. So that inplies a tinme span of at | east
one week. And it does not suggest when the
foll owup doctor should be there if -- should see
her if there's a one-week -- in soneone who's
acutely suicidal or who m ght take other action
because the abortion did not resolve the
situational stress. So, for exanple, the famly
was still rejecting the adol escent even though she
had had an abortion sinply because they still were
unhappy with her. A week is a long tinme to go
wi t hout foll owup, psychiatric followup in an
energent or urgent situation.

Q Is there any -- for this patient, Doctor,
was there any indication she was suicidal -- or
the Patient 17?

A Patient 1, let's see.

Q You mght -- let nme just direct -- maybe
we can shorten this up a little bit -- direct your
attention to Bates 5 in Doctor Neuhaus' record,
that the -- the GAF. And underneath the GAF

rating is not in the range of one to 10 because
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the following --

THE REPORTER: |'m sorry.
MR EYE: |'msorry.
THE REPORTER: Underneath the GAF
rati ng?
BY MR EYE:
Q -- the GAF rating is not in the range of

one to 10 because of the followng criteria. And
one of those criterion is, it says, the patient
has not been suicidal or in danger of
intentionally hurting herself.

A Wll, I -- 1 -- 1 wuld rather -- |I'm
splitting hairs, | suppose, but | would rather
base it on Doctor Tiller's evaluation. And in
Doctor Tiller's evaluation, there is no indication
of suicidality in this particular patient.

Q So for the chart as a whol e between
Doct or Neuhaus and Doctor Tiller, suicide wasn't
an indication of concern, correct?

A As far as | can tell in Patient 1.

Q Now, back on page 85 again, could you
just flip to that?

A Yes.

Q Thank you. Down in the -- the | ower

| eft-hand quadrant of the page, there are a nunber
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of foils with initials next to them Do you see
t hose?

A Yes.

Q Do you see the one for MHC consult?

A Yes.

Q Wul d that be -- that initial there,
woul d that be consistent with the other initials
you saw that you were giving the benefit of the
doubt that were Kristin Neuhaus'?

A Yes.

Q And WMHC, is it reasonable to advance the
i dea that that relates to the nental health
consul t?

A Yes.

Q And this woul d be evidence that she
perforned it, correct? It'd be sone evidence of
It, correct?

A It -- it wuld -- it -- it -- yes. |
nmean, it would be -- it doesn't say what the
consult consisted of.

Q Right. But just that it was done?

A Just that sonething was done that was
described as a nental health consult.

Q You nmentioned that standard of care is a

| egal concept, correct?
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A Wll, the -- well, there's a -- no, there
Is a -- a nedical standard of care.
THE REPORTER: |I'msorry. There is or
isn't?
A Is -- I"'msorry -- a -- let ne stop for a

second, because I'ma little --
MR. HAYS: Do you need to take a break?
PRESI DI NG OFFI CER: M. Eye, how nuch

| onger ?
MR EYEE Oh --
THE W TNESS: Yeah.
MR EYE: -- | don't have a | ot of

recross remaining --
THE WTNESS: Ckay. Let ne --

MR EYE: -- but if thisis atine --

THE WTNESS: -- let me -- no, let ne --
if -- if we're going, we'll go. Standard of care
Is a legal concept. It can also -- there are

statutes which define what is legally required,
whi ch informa nedical standard of care, which is
what the average practitioner does when they
perform a general exam nation and a special i st
does when they performa specialty exam nation or
when a general practitioner perforns a speciali st

eval uation or examnation, they're held to what
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t he average specialist would do. And, determ ning
what those are are nedical determ nations, but the
concept of standard of care is a |l egal concept.

BY MR EYE:

Q And, did your review of the statutes help
in -- the statutes that were provided -- provided
to you fromthe staff counsel for the petitioner,
did those help informyour idea of stand --
standard of care in this -- in this case?

A Vel |, they provided what the | egal
requi rements are for docunentation and the | egal
requirenent for a |ate-termabortion. And the
docunentation one is -- is certainly congruent
W th reasonabl e standard of care docunentati on.

Q And is what you're referring to for the
-- this statute for docunentation, was that
actually the Kansas Adm ni strative Regul ation
100- 24 dash -- | can't --

A 100- 20 --
Q 27
A 100-20 -- well, | have 100-24-1.
Q Ckay.
MR. HAYS: Well --
BY MR EYE
Q So -- so that hel ped informyour idea of
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what the standard of care for docunentation woul d
be?

A No. It told ne what the | egal
requi renments were in Kansas. | understand from
years of training and personal trials by fire and
Wi tnessing trials by fire, et cetera, and al so
ri sk managenent training that doctors receive in
ternms of adequate docunentation, what is the
standard of care for docunentation. A -- again
what's listed legally -- what's listed in the
| egal statute is not necessarily everything the
average practitioner does even though they may be
|l egally required to do it, they don't always do
it. And the average practitioner is what -- the
practices of the average practitioner establishes
standard of care.

Q So that's actually kind of an experienced

based standard of care --

A Wll, it's clinical --
Q -- aspect?
A -- well, it's clinical training, it's

experience and it's teaching and supervision of
residents and fellows. So it -- it's not only
experiential, but experience is the best teacher.

And, you know, the trial -- being either involved
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in or wtnessing other people's problens wth
docunentation is often one of the best teachers.

Q The -- 1 -- 1 believe in -- in your
redirect, there was a question that -- that --
posed to you that was about the purpose for the
referral. D d you understand that question to be
the purpose for Doctor Tiller sending a patient to
Doct or Neuhaus, was that your understanding of the
guestion?

A That was ny under st andi ng, yes.

Q And did you find in Doctor Tiller's
records, a -- a correspondence that was attributed
to Doctor Neuhaus reporting her recomendation for

patients that she had eval uated?

A Well, there was a letter from Doctor
Neuhaus, | don't recall whether it was in every
single file, but it was in -- if not in every

single one, then it was in alnost all of them It
was - -

Q And in that letter, you could certainly,
at the very least, infer the purpose that Doctor
Neuhaus was carrying out for her eval uation of
these -- of these patients? Let's take a | ook at
one.

A Yeabh. | have one from-- that's in
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Exhi bit 37, Bates page 4. WII| that do?

Q Tell us which patient that's for.

A Patient 4.

Q Thank you. Hold on a second here. And
It was Bates 4?

A Bat es 4.

Q And that letter carries a -- | nean, this
is a letter from Doctor Neuhaus to Doctor Tiller,

at least on its face, that's what it indicates,

correct?
A Yes.
Q And it refer -- references a specific

patient, correct?

A Correct.

Q And says, Dear Doctor Tiller, I am
referring the above naned patient to your
organi zation for consultation regardi ng her
unwant ed pregnancy. The patient nmay suffer
substantial and irreversible inpairnment of a major
physical or nental function if she were forced to

conti nue the pregnancy. Do you see that?

A Yes.

Q And it's signed by Doctor Neuhaus.
A Correct.

Q Is it reasonable to infer fromthe
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verbiage in this letter that Doctor Neuhaus had
eval uated the patient for purposes of determ ning
whet her the patient would suffer substantial and
irreversible inpairnent of a maj or physical or
mental function if the pregnhancy were to continue?

A Yes, that is the maxi numthat you could
infer fromthis, but, yes.

Q Al right. You were asked about the data
that were supplied for the -- we'll take it one
for one -- one by one. GAF, do you renenber on
redi rect being asked about the origin of the data
that were in -- in -- inserted into the GAF --

A | no | onger renmenber it, sir. |'msorry.

MR. HAYS: bjection, | don't believe
that was in redirect.

BY MR EYE

Q You -- you were asked questions about the
data for the GAF, correct?

PRESI DI NG OFFI CER: She was asked about
the GAF and the DTREE and how Doct or Neuhaus was
dealing -- was using it. Doctor Neuhaus said the
way to docunent the evaluation of --

THE REPORTER: |'msorry, Your Honor.

PRESI DI NG OFFI CER. | " m sorry.

THE REPORTER: Doctor Neuhaus sai d?
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PRESI DI NG OFFI CER: The way to docunent
her evaluation, it was faster and nore thorough
using as a diagnostic tool.

BY MR EYE:

Q The -- do you have any information one
way or the other that would tell you that the data
that were used to plug in to the GAF origi nated
Wi th sonething other than interviews that were
conducted by Doctor Neuhaus? I'm-- | guess |I'm
asking you, do you have any information to | ead

you to believe that those data were falsified?

A l -- well, I -- 1 -- falsified in the
sense of --

Q Made up?

A | -- 1 don't -- | don't think they were

necessarily nade up or fabricated, but I --

Q That's all | was trying to get to. Sane
way for DTREE, sane question.

A | -- 1 don't think they were nade up or
fabricated, they -- but they m ght not have cone
from Doct or Neuhaus' own clinical evaluation.

Q But there's no -- these -- the DIREE and
GAF were found within the -- the contents of
Doct or Neuhaus' records, correct?

A That is -- that is correct.
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Q And | think you said you presuned that
because they were within Doctor Neuhaus' records,
that they originated with Doctor Neuhaus, correct?

A That's correct. |In nmany of these cases,
Doct or Neuhaus had access to these M docunents
whi ch coul d have fornmed the basis for the data,
the yes -- the yes or no answers for the DTREE
wi t hout her own clinical evaluation. So when you
set-- so that's also possible. There's no
evidence to indicate that a specific clinical
eval uation of that specific patient was undertaken
by Doctor Neuhaus in her file.

Q Ckay. You were also and -- and I -- I'm
not sure | understood this altogether, but did you
find that there was the fact that there wasn't a
| etter fromDoctor Tiller to Doctor Neuhaus
saying, I'msending this patient to you for
eval uation to be a docunentation problenf

A Not necessarily.

Q You had patients referred to you over the

phone and/or face-to-face consults from-- wth
anot her physician who refers a patient to you?

A Yes.

Q We were tal king about Patient No. 2 and |

t hi nk you were asked a question about her major
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depressi ve di sorder and whether that required a
gat ekeeper event.

A Yeah. A gatekeeper criterion, yes.

Q Wul d the rape and incest qualify as a
gat ekeeper event?

A Well, there isn't a gatekeeper event. A
gat ekeeper criterion refers to the diagnostic
criterionin the DSM Now, for a post-traunatic
stress di sorder or acute stress disorder, which is
the early stages of a post-traunmatic stress
di sorder, typically, you have a traumatic event.
But, for depression, a traumatic event is not
requi red. The gatekeeper criterion refer to one
or two synptons that nust be net in order for a
di agnosis to be net.

Q Could rape or in -- rape and incest be
the cause of -- of a nental -- strike that -- of a
psychiatric disorder?

A It coul d.

Q Whi ch woul d i nclude a nmaj or depressive
di sorder?

A Possi bl y, yes.

Q Doctor, to the extent that there -- there
I s DTREE and GAF information w thin Doctor
Neuhaus' file, that would at least inply that
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there had been an attenpt by Doctor Neuhaus to
generate information to enter into the GAF and
DTREE, correct?

A Not -- not --
MR. HAYS: (bjection, specul ation.
MR EYE: No. [|I'm-- | just asked if she
could infer that. It's --

PRESI DI NG OFFI CER: You can answer it, if

you can.
A Yeah. Not, not necessarily.
BY MR EYE

Q So the presence of the DITREE and -- and
GAF wthin the chart doesn't have any significance
as to the information that is -- that is used in
the GAF and DTREE as far as it comng froma
mental health exan? | nean --

A Vell, if -- if there was specific -- if
there was information specific to that particul ar
patient -- if there was clinical information
specific to that particular patient included in
the DTREE and GAF, then | woul d say, yes, clearly.
But these docunents do -- contain generic
statenents fromthe DSM many of which are
sel f-contradi ctory when answered with a yes answer

that don't necessarily indicate the generation of
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Q And is it the case that the GAF and DTREE

are correlated to axes -- for exanple, GAF is
related to Axis |V?

A Correct.

Q Ckay. And DTREE coul d actually, | guess,
theoretically apply to the other axes?

A No, it really -- | would have to | ook at
the programagain to see if it includes Axis |1,
but it definitely doesn't in include Axis |11,
specifically only by exclusion. And it certainly
doesn't include Axis IV. |t does include Axis I,

and |'d have to | ook at the program about Axis I1I.

Q So you're not famliar with it enough to
be able to know whether Axis Il was covered by
DTREE?

A | -- 1 would have to | ook again, no, |

don't renenber.
MR EYE: | think that's all ny recross.
Thank you, Your Honor.
PRESI DI NG OFFI CER:  Ckay.
REDI RECT- EXAM NATI ON
BY MR HAYS:
Q Doctor Gold, is there any letter of
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referral from Doctor Neuhaus to Doctor Tiller
| ocated in any of her patient records?
A No.
Q Let's take a | ook at Patient 11.
THE WTNESS: Can | --
MR. HAYS: Do you need a --
THE WTNESS: -- | need a break, yeah.
PRESI DI NG OFFICER: W'l take a
10- m nut e break.
( THEREUPON, a recess was taken.)
PRESI DI NG OFFI CER:  Back on the record.
M. Hays.
MR. HAYS: Thank you, sir.
BY MR HAYS:
Q Coul d you turn to Exhibit 44, Bates page
46 and in Doctor Tiller's record.
MR. EYE: \Which patient?
MR. HAYS: Patient 11.
A Bates -- I'msorry -- which Bates page?
BY MR HAYS:
Q 46, the | ast page.
A The | ast page. Yes.
Q And is -- that's the sane type of a
docunent you were tal king about for Patient 17
A Correct.
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Q And if you ook at the initials down at
the MHC consult --

A Yes.

Q -- are those the sane initials that were
present on Patient 1's?

A It doesn't look like it, but it's awfully
hard to tell. But it -- it doesn't look like it.

Q Do you need to conpare thenf

A That woul d hel p.

Q Patient 1's was |l ocated at Bates 85 in
his record.

A Can | take this out of here?

Q O course.

A Easy to find since it's the |ast page.
Al right. Patient 1is 80 -- Bates 85. It does
not ook |ike the same initials to ne.

Q So -- what's that?

A To me. It's doesn't look Iike the sane
initials to ne, but --

Q So if those are not the sane initials,
does that indicate that soneone else did the
mental health consult for Patient 117

A | don't know what it indicates. There's
not hing that says that the person who did -- did

the itemreferred to has to check off. | nmean,
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this may just be a check off that it's in the
chart, you know, like a utilization review person
going through a chart and saying, is this there,
Is this there, is this there, and different people
are responsi ble for checking off different things.
| don't know what -- what that is. To ne, it's
doesn't inply -- to ne, what it inplies is that
sonebody was responsible for, at the very |east,
maki ng sure that whatever docunentation they felt
constituted an MHC consult was in the chart. At
t he nost, you could specul ate that the person who
was responsible for doing it checked -- had to
initial this when they did it. But, there's
really nothing to indicate either way what this
means. At a mninmum it neans it's a utilization
revi ew process.

Q So you don't know whether the initials
| ocated on Bates 85 were Doctor Neuhaus' or not?

A. Well, | -- no, | don't know. They appear
the sane as sone of the initials in her files, so
I"minferring and giving, you know, the benefit of
t he doubt that they are her's, but | don't know
for a fact that those are her initials. | -- and
-- and this one on Bates 46 from Patient 11 does

not | ook the sane to ne.
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Q And is there any reference on Bates 46
out of Patient 11's record to a referral for
psychiatric treatnent?

A No.

Q O -- let ne rephrase. |s there any
I ndication to aftercare for a psychiatric
treat nent ?

A No, there is not.

Q And did Patient 11 have suicidality

within -- notated wthin Doctor Neuhaus' record?
A VWhi ch woul d be Exhi bit 33?
Q Correct.

A Ckay. Yes. To the extent that the DTREE

docunents it.
MR. HAYS: | have no further questions.

RECROSS- EXAM NATI ON

BY MR EYE

Q Doctor Gold, | -- | have just one brief
line here. |I'mlooking at Patient 2 and it's
Bates page -- | think it's 30, although -- yeah,
it's page -- Bates page 30.

A In -- it would be in Doctor Tiller's
then, right?

Q Yeah, yeah, yes. Right.

A l'"msorry. Bates -- |I'msorry.
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Q Well, actually it's 29 and 30. | -- 1 --

it looks like it's maybe copied twice in here.

A |"msorry. \Which patient?

Q 27

A 2. Yes, 29 and 30.

Q Do these | ook |ike cover sheets on a
chart, | nean, just kind of based on the -- what
the -- howit |looks |like and the -- and -- or
cover -- the cover on a chart, the stiffer --

A Correct.

Q And there's a -- a place where there's

three foils basically. 1t says MHC, Doctor
Neuhaus and Doctor Tiller. And it says, patients
are ready for consent when all three are finished.
Do you see that?

A Yes, | do.

Q And there's a checkmark for Doctor
Neuhaus. Oh, and there's a -- there's a checkmark
for MHC, Doctor Neuhaus and Doctor Tiller. Is
t hat sonme sort of docunentation that woul d
I ndi cate that there had been a -- a nental health
consult conpl eted by Doctor Neuhaus?

MR. HAYS: (bj ection, specul ation.
MR. EYE: Just if she knows.
PRESI DI NG OFFI CER: | f she knows.
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A | mean -- to get -- there is -- to give
the benefit of the doubt, I'd like to say yes. A
-- a strict interpretation, there's one thing --
one line that says MHC and the Doctor Neuhaus and
Doctor Tiller line could nean any task that Doctor
Neuhaus and Doctor Tiller were assigned including
just a review of the record. It -- it doesn't
i ndi cate that they've done nental health
eval uations. A generous interpretation would be,
yes.

BY MR EYE:

Q kay. And you don't know of any ot her
function that Doctor Neuhaus was carryi ng out

related to Wonen's Health Care Services, other

than the -- the nental health eval uati ons,
correct?
A That is correct.
MR. EYE: That's all | have. Thank you.
MR. HAYS: | have no further questions.

PRESI DI NG OFFI CER:  Thank you very nuch,
Doct or Col d.

THE W TNESS: No, thank you.

MR. HAYS: And we have no further

W t nesses.
MR. EYE: Your Honor, | have a call into
fppmo~“Biags
y
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counsel that is -- that represents the three

W tnesses, the three fact witnesses, Erin
Thonmpson. And | called her at the lunch break and
told her I wasn't sure exactly when we woul d be
getting to her clients, but asked her to call ne
and | haven't heard back fromher. |If | could
have a few mnutes, 1'll call her again and see
if I can find out anything about their

avai lability.

PRESI DI NG OFFI CER Ckay. |I'Il just nake
this suggestion and you take it any way that you
want to. But we need to get out of here in about
an hour anyway and we're going to be noving
everything out of here tonight. Wuld it -- it --
It's up to you, your preference, would you rather
just make arrangenents to have those w t nesses
first thing in the norning or the first thing in
the afternoon or whatever you want to do?

MR. EYE: That'd be great, Your Honor,

because | -- again, we weren't sure exactly what
their status was as far as -- because they'd
subpoenaed by the petitioner. | wasn't sure just

where they were at. So we're sort of changi ng
this on the fly.
PRESI DI NG OFFI CER:  |s that acceptabl e?
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MR. HAYS. Yes, sir, it is.

PRESI DI NG OFFI CER:  Ckay. Then we'l|
adj ourn and neet over at the Board of Healing Arts
office. Let nme give you the address for the
record.

M5. BRYSON: 800 Sout hwest Jackson
Street, Lower Level, Suite A, Topeka, Kansas
66612.

PRESI DI NG OFFI CER: | know where it's at.
At 8:30 in the norning. Ckay.

( THEREUPON, the hearing concluded at 3:35
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CERTI FI CATE
STATE OF KANSAS
Ss:

COUNTY OF SHAWNEE

|, Cameron L. Gooden, a Certified
Shor t hand Reporter, conm ssioned as such by
the Suprenme Court of the State of Kansas,
and authorized to take depositions and
adm ni ster oaths within said State pursuant
to K S. A 60-228, certify that the foregoing
was reported by stenographic neans, which
matter was held on the date, and the tine
and place set out on the title page hereof
and that the foregoing constitutes a true
and accurate transcript of the sane.

| further certify that | amnot rel ated
to any of the parties, nor am|l an enpl oyee
of or related to any of the attorneys
representing the parties, and | have no
financial interest in the outcone of this
matter.

G ven under ny hand and seal this

day of , 2011.

Caneron L. Gooden, C.S.R No. 1335
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afternoon (1) appears (5) attack (1) beat (2)
age (4) appendectomy (1) | attacks (5) bed (4)
age-appropriate applied (1) attempt (6) began (1)
(2) applies (1) attempting (2) beginning (1)
agenda (3) apply (3) attending (4) BEHALF (3)
aggressive (1) appointment (13) attention (3) behavior (3)
agitated (2) appreciatively (1) | attorney (3) behavioral (5)
ago (10) appropriate (14) attorneys (1) behaviors (1)
agree (59) appropriateness attributed (1) beholder (1)
agreed (1) (2) attribution (1) belabor (1)
agreeing (1) approximately (3) | augmented (1) believe (21)
agreement (2) area (9) authored (1) benefit (5)
agrees (1) areas () Authorization (1) best (9)
ahead (2) argue (1) authorized (1) better (5)
aid (1) arises (1) authorizes (2) Beyond (3)
alert (4) arising (1) authors (3) bill (1)
algorithm (1) arrangements (1) automated (1) binary (1)
alternatives (3) arrive (10) avail (1) biological (1)
altogether (1) arrived (2) availability (1) bit (11)
America (1) arriving (1) available (5) blood (10)
American (2) articles (1) average (14) BOARD (11)
amount (6) articulate (1) avert (1) body (6)
analysis (3) ARTS (5) averting (1) books (2)
analyzed (1) aside (1) aware (4) born (2)
and/or (2) asked (23) awfully (1) Boston (3)
Ann (1) asking (11) awhile (1) bother (1)
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bottom (3) categorically (4) circumstances (2)
boyfriend (3) categories (5) (34) compare (1)
brain (2) category (2) cite (2) compared (1)
break (9) Catholic (1) cited (1) comparison (7)
breakdown (1) causal (1) cites (1) compendium (1)
breast (1) cause (15) citing (2) competency (3)
brief (3) caused (2) City (1) competent (5)
briefly (1) causes (2) claim (1) compilation (1)
bring (1) caveat (1) claiming (1) complaint (1)
brings (1) certain (14) clarified (1) complete (6)
broad (2) certainly (20) clarify (2) completed (2)
broader (1) certainty (2) class (1) complex (6)
broadest (1) Certificate (2) clear (4) complexity (2)
broadly (4) certification (2) clearer (2) compliant (1)
broke (1) certifications (2) clearly (7) complicated (2)
broken (3) certified (2) clients (1) complicating (1)
brought (1) certify (2) clinic (11) component (2)
Bryson (2) cetera (6) clinical (48) components (1)
burden (7) chain (1) clinically (2) comport (1)
busy (1) chance (1) clinician (1) compound (2)
change (2) close (4) comprehensive
<C> changed (1) clues (1) 3)
C.SR (1) changes (4) coauthor (1) comprise (1)
call (6) changing (3) code (4) computer (3)
called (3) characteristics (4) | cognitive (12) con (3)
Cameron (2) characterize (1) cognizant (1) conceivably (1)
candidate (2) Charles (3) collaborative (1) concentrate (1)
capacity (6) chart (12) collect (1) concept (5)
capital (1) charts (15) collected (2) concern (1)
care (151) check (2) Columbia (2) concerned (1)
caregiver (3) checked (2) combin (1) concerning (3)
caretakers (1) checking (1) combination (3) concerns (1)
carried (3) checkmark (2) combined (1) conclude (7)
carries (5) checkout (2) come (23) concluded (3)
carry (4) child (22) comes (3) concludes (3)
carrying (20) children (11) comfortable (1) conclusion (10)
carved (1) child's (5) coming (2) conclusions (3)
case (46) choice (10) commissioned (1) | condition (8)
case-by-case (5) choose (8) commits (1) conduct (8)
cases (3) chooses (4) common (2) conducted (2)
cast (1) cir (1) commonly (1) conducting (5)
cat (1) circum (1) communicate (1) confused (3)
categorical (1) circumstance (7) communication congruent (2)
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conjunction (4)
connected (1)
cons (1)
consensual (2)
consent (1)
consequence (2)
consequences (2)
consider (19)
consideration (4)
considerations (2)
considered (3)
considering (2)
consist (2)
consisted (1)
consistent (9)
constellation (1)
constitute (4)
constituted (1)
constitutes (1)
constitutional (1)
consult (15)
consultant (4)
consultation (7)
consultations (1)
consulted (4)
consulting (2)
consults (2)
cont. (2)
contact (4)
contacted (2)
contain (6)
contained (3)
content (3)
contents (1)
context (4)
continuation (1)
continue (6)
continued (2)
continues (2)
contribute (4)
contributing (1)

copy (2)

Cor (1)
correct (336)
correctly (3)
correlated (1)
correspondence
1)
corroborative (1)
cosmetic (5)
counsel (6)
counseled (4)
counseling (2)
counselor (1)
country (3)
counts (1)
County (3)
couple (3)
course (25)
Court (3)
cover (7)
covered (10)
covers (1)
create (3)
creates (3)
creating (1)
credential (2)
criminal (1)
crisis (1)
criteria (5)
criterion (6)
critical (1)
cross (3)

Cross-Examination
(2)

Cs (2

cultural (1)
current (8)
currently (2)
customary (1)
CV (3)

damage (2)
damaging (1)
danger (2)
dash (1)
data (24)
date (23)

day (11)
days (1)
day-to-day (1)
de (1)

deal (4)
dealing (7)
dealt (7)
Dear (1)
death (3)
decision (2)
decision-maker
1)
decreased (1)
deepening (1)
deeper (1)
deferential (4)
define (5)
defined (4)
definitely (2)
definition (5)
definitive (2)
degree (8)
delay (1)
delineated (1)
delivered (1)
delusions (1)
denying (1)
depend (2)
depending (4)
depends (15)
deposition (15)
depositions (1)
depressed (1)
depression (12)
depressive (6)

described (3)
describers (1)
describing (1)
description (2)
descriptions (1)
desighated (3)
designation (1)
desired (1)
detect (1)
determination (1)
determinations (1)
determine (39)
determined (2)
determines (2)
determining (18)
develop (7)
developed (3)
developing (1)
development (4)
developmental (6)
developmentally
1)
developmentally-a
ppropriate (1)
deviated (1)
device (3)
diagnosable (2)
diagnose (5)
diagnosed (6)
diagnoses (12)
diagnosing (2)
diagnosis (70)
diagnostic (13)
die (4)

differ (4)
difference (5)
differences (1)
different (7)
differential (3)
differentiated (1)
differently (2)

copied (1) derived (4) digging (1)
copies (1) <D> describe (7) digress (1)
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DIRECT (16) draw (1) emphatic (1) examinations (10)
directed (5) drawn (1) empirical (1) example (24)
drugs (2) employee (1) examples (2)
Direct-Examination | DSM (18) encompass (1) exams (2)
(2) DSM-IV (4) encompasses (1) exceptions (1)
directions (1) DTREE (33) ends (1) exclude (2)
directly (2) due (1) engaged (1) excluded (1)
director (1) dug (1) engaging (1) exclusion (2)
disability (4) dur (1) Englewood (1) exclusively (3)
disagree (4) duration (12) ensure (4) Excuse (1)
disagreeing (1) duty (1) ensuring (1) exercise (1)
Disclose (1) DVT (1) enter (1) exercised (1)
disclosed (1) dying (1) entered (1) exhibit (6)
discovering (1) entire (2) exist (1)
discuss (3) <E> entitled (7) exists (1)
discussed (4) eg (1) entity (1) expand (3)
discusses (1) earlier (4) episode (2) expansive (3)
discussing (1) early (3) equally (1) expect (3)
discussion (3) easy (2) Erin (1) experience (16)
disorder (97) edit (1) Especially (6) experienced (1)
disorders (17) edition (1) essence (1) experiential (1)
distinctions (1) editorial (1) essentially (4) expert (20)
distress (14) education (3) establish (5) expertise (5)
distressed (6) Edward (1) established (4) explained (1)
distressing (2) effect (2) establishes (1) explicit (2)
District (2) effective (4) establishing (1) explicitly (1)
dive (1) effects (2) et (6) expressed (1)
division (1) efficacy (1) eval (2) extend (1)
divorce (2) efforts (2) evaluate (13) extended (1)
doc (2) eight (1) evaluated (14) extent (8)
Docket (1) either (13) evaluating (10) extraordinarily (2)
Doctor (239) elective (1) evaluation (180) extraordinary (1)
doctors (5) element (4) evaluations (30) extrapolate (1)
doctor's (2) elements (9) event (13) extreme (8)
document (38) elicited (1) events (1) extremely (5)
documentation else's (1) everything's (1) Eye (97)
(54) elucidate (1) evidence (36)
documented (17) elucidation (1) evident (1) <F>
documenting (3) emergencies (2) ex (1) fabricated (2)
documents (7) emergency (12) exactly (7) face (1)
doing (19) emergent (7) exam (6) face-to-face (15)
double-check (1) emotional (6) EXAMINATION facilities (1)
doubt (4) empathetic (1) (39) facility (4)
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fact (19)
facto (1)
factor (2)
factors (5)
facts (4)
failed (1)
failure (1)
fair (4)
fairly (3)
falsified (2)
familiar (4)
familiarity (1)
familiarized (1)

fly (1)

focus (2)
focused (2)
foils (2)
follow (7)
followed (5)
followed-up (1)
following (8)
follows (1)
follow-up (26)
forced (1)
foregoing (2)
forensic (2)

gatekeeper (9)
gathered (3)
gee (1)
gender (1)
general (15)
generalized (1)
generally (13)
generate (1)
generated (7)
generation (1)
generic (4)
generous (1)
genesis (3)

guilt (1)
gynecologist (1)

gynecology (1)

<H>

hairs (1)
hallucinations (1)
Hampshire (4)
Hampstead (1)
hand (1)
handed (2)
handled (1)
handwriting (1)

family (6) forensic-related geographic (1) handwritten (4)
far (11) (2) geography (1) happen (5)
fast (2) forgot (1) George (1) happened (2)
faster (3) form (20) Georgetown (2) happy (1)
features (1) formal (7) getting (6) hard (8)
fee (1) formally (5) GF (1) harm (39)
feel (4) format (1) Ginsberg (1) harmed (1)
Fellow (1) formed (1) girl (10) harmful (1)
fellows (1) forms (2) give (6) harming (1)
felt (3) forth (2) given (5) Hays (68)
female (9) found (4) gives (1) HCA (1)
female's (4) foundation (3) giving (4) head. (1)
field (7) four (1) global (3) HEALING (5)
figure (1) fourth (1) go (19) health (186)
file (14) framed (1) goal (1) health-based (1)
files (1) free (1) goes (7) healthcare (12)
fill (1) frequently (3) going (45) hear (1)
final (1) friends (4) GOLD (13) heard (2)
finally (1) front (7) good (7) Hearing (3)
financial (1) full (1) Gooden (2) held (2)
find (9) fully (1) great (1) help (10)
finding (13) function (7) grossly (1) helped (1)
findings (16) functional (4) ground (1) hereof (1)
Fine (2) functioning (8) grounds (1) her's (1)
finished (1) further (16) guardian (2) Hester (1)
finishing (1) guardians (1) hierarchy (1)
fire (5) <G> guess (7) high (5)
first (8) GAF (55) guidance (4) highly (2)
five (3) GAFs (1) guideline (1) history (38)
flip (1) Gaschler (1) guidelines (3) Hold (5)
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holding (1) imply (5) inserted (1) its (9)
home (6) important (4) Insomuch (1) IV (2)
hometown (1) impression (1) instance (5)
Honor (14) improperly (1) instances (4) <J>
hope (2) improprieties (2) Institute (2) Jackson (2)
horrifying (1) impulsive (2) institution (3) Jay (1)
hospital (5) inappropriate (3) institutions (1) Jersey (3)
hospitalization (7) | in-between (1) intake (7) Jessica (1)
hospitalize (2) incest (5) integrity (1) job (9)
hospitalizing (1) incident (1) intended (1) judge (1)
hospitals (5) include (23) intent (1) judgement (2)
hour (4) included (6) intentionally (1) judging (2)
hours (2) includes (6) intents (1) judgment (12)
huge (1) including (7) inter (1) jump (1)
human (1) increasingly (1) Interactions (1) June (4)
hundred (1) independently (2) | interest (3) justifiable (5)
hundreds (1) in-depth (1) interim (1) justification (1)
hurt (1) INDEX (1) internal (1) justified (4)
hurting (1) indicate (23) international (1) justify (7)
hygiene (2) indicated (6) internist (1)
hypothetical (1) indicates (7) internship (2) <K>
indication (18) interpretation (3) K.S.A (2)
<|> indications (3) interpreted (5) KANSAS (43)
idea (10) indicative (3) interrupted (1) Kathy (1)
ideation (2) Indicator (2) intervention (27) Kauffman (2)
identified (2) Indicators (5) interventions (1) Kelly (1)
identify (1) individual (3) interview (19) kept (2)
identity (1) infer (6) interviews (3) kill  (3)
I (10) inference (3) investigate (1) killed (1)
[l (6) inferred (1) invited (2) killing (2)
il (2) inferring (1) involuntary (1) kind (16)
illness (6) influence (1) involved (8) kinds (15)
imagination (1) inform (9) involvement (1) knew (1)
imagine (2) informal (7) involving (1) know (109)
immediate (1) information (73) irrespective (1) knowledge (2)
impact (6) informed (1) irreverse (1) known (6)
impaired (3) informs (1) irreversible (33) knows (3)
impairment (8) initial (2) isolation (2) Kori (1)
impairments (5) initials (14) issue (16) Kristin (1)
implication (2) injury (1) issues (11)
implications (1) in-person (1) it'd (2) <L>
implicit (2) inquiry (5) item (1) labor (1)
implies (8) inquisition (5) items (1) lack (3)
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lacks (2)
lactation (1)
ladies (1)
language (1)
large (1)
late (2)
latest (1)
late-term (54)
law (3)

lay (3)

lead (4)
learn (1)
learned (1)
learning (1)
left (1)
left-hand (1)
legal (16)
legally (9)
lesson (1)
letter (7)
level (15)
levels (4)
License (1)
life (16)
life-altering (1)
life-threatening (1)

look (25)
looked (3)
looking (6)
looks (3)
loose (1)
lose (1)
lost (3)
lot (4)
low (1)
lower (2)
lunch (1)

<M>

M.D (2)

Ma'am (1)
maintain (2)
maintaining (1)
major (17)
making (1)
managed (1)
management (1)
manifestation (1)
marriage (2)
Massachusetts (4)
massage (1)
material (2)

members (1)
memory (1)
men (1)
mental (213)
mentally (1)
mention (1)
mentioned (5)
met (18)
methods (4)
MHC (7)

Ml (24)
middle (1)
miles (2)
milligrams (2)
min (1)
mind (1)
minimal (1)
minimum (6)
minor (4)
minority (1)
minute (1)
minutes (3)
misstates (3)
misunderstand (1)
mnemonic (3)
modalities (1)

named (1)
narrow (1)
Nashua (1)
national (8)
nationally (2)
nature (4)
nebulous (2)
necess (1)
necessarily (37)
necessary (7)
necessity (3)
need (28)
needs (4)
nefarious (1)
negative (15)
negatives (3)
neglect (2)
nermed (1)
nervous (2)
Neuhaus (123)
Neuhaus' (2)
neurological (1)
neurology (1)
never (56)
new (12)
Nods (1)

light (1) materials (3) modality (1) nomenclature (1)
likewise (1) maternal (1) modified (1) nonmedical (1)
limits (3) MATTER (14) Moen (1) nonmental (3)
line (4) maximum (2) moment (6) non-mental (1)
lines (1) mean (48) moments (1) nonpro (1)
list (3) meaning (5) months (2) Nonpsychiatric (1)
listed (7) means (13) mood (1) nonspecialist (1)
literature (4) meant (2) morning (2) nontestifying (1)
litigation (2) measure (1) mother (13) normal (5)
little (13) med (2) mother's (1) normally (1)
lives (3) medical (59) motives (2) NOS (5)
LIZA (1) medically (2) move (6) nose (1)
locality (2) medication (9) moving (3) notated (2)
located (5) medicine (6) MR.EYE (1) notation (1)
location (1) meet (17) note (1)
long (6) meets (2) <N> notes (2)
longer (6) member (1) name (7) November (1)
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number (13)
numbers (1)
numerical (3)
nurse (3)
nurse's (1)
NYU (1)

<0>

oaths (1)
OB/GYN (15)
OB/GYNs (2)
OB/GYN's (1)
object (5)
Objection (27)
objective (9)
objectivity (1)
obligated (1)
obligation (7)
observable (1)
observation (2)
observations (3)
observe (5)
observed (4)
observes (2)
obstetrics (2)
obtain (3)
obtained (3)
obtaining (4)
obviate (1)
obviously (2)
occasion (4)
occasionally (2)
occupation (1)
occupational (1)
occur (1)
occurred (9)
occurring (1)

Okay (68)

old (4)
omission (1)
omniscient (1)
once (3)
one-page (1)
ones (5)
one's (4)
one-time (1)
one-week (1)
onset (1)
open (1)
opinion (41)
opinions (4)
opportunity (1)
opposed (1)
option (2)
options (5)
order (20)
org (1)

organ (5)
organization (1)
orientation (3)
oriented (5)
origin (2)
originated (3)
origins (2)
outcome (1)
outcomes (1)
outlier (1)
outline (1)
outside (9)
overall (1)
overlapping (1)
overlaps (1)
overruled (7)
overwhelmingly

panic (3)
paper (2)
parameters (14)
parent (6)
parents (5)
parent's (2)
part (31)
partial (2)
partially (1)
particular (17)
particularly (3)
parties (2)
partly (1)
parts (1)
part-time (1)
pass (1)
pathology (3)
Patient (243)
patients (44)
patient's (18)
Paxil (3)
P-A-X-I-L (1)
payment (1)
pe (1)

peop (1)
people (17)
people's (2)
percent (4)
perform (10)
performance (8)
performed (13)
performing (5)
performs (1)
period (2)
permanence (1)
permanent (3)
permissible (3)

pertaining (2)
pertains (1)
Pertinent (1)
PETITIONER (5)
Pharmaceuticals
1)

phone (2)
phrase (1)
physical (7)
physically (1)
physician (42)
physicians (9)
physician's (11)
physiological (1)
piece (1)

place (9)
places (1)
plan (1)

play (3)
please (3)
plowed (1)
plug (1)

point (15)
policies (3)
policy (2)
populations (2)
portion (1)
posed (1)
posit (1)
position (7)
positive (15)
possibility (3)
possible (20)
possibly (11)
post-abortion (1)
postpartum (3)
posttraumatic (1)

occurs (2) (2) person (26) post-traumatic (2)
odor (1) personal (2) potential (5)
offered (2) <P> personalized (1) Potentially (4)
office (5) p.m. (1) personally (2) poverty-stricken
Officer (57) PAGE (23) person's (5) (2)
Oh (7) pages (5) perspective (2) prac (1)
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practic (1) printout (2) psychiatrist (17) rare (2)
practice (36) prior (4) psychiatrists (6) rarely (2)
practiced (2) private (2) psychiatrist's (2) rate (4)
practices (2) privileges (2) psychiatry (16) rating (10)
practicing (1) privy (1) psychological (2) | reached (1)
practitioner (28) probabilities (1) psychologist (1) reaction (2)
practitioners (10) probably (3) psychologists (1) | reactions (2)
practitioner's (1) problem (12) psychomotor (1) read (6)

pre (2) problematic (1) psychosocial (9) reading (6)
preceded (1) problems (19) Psychotherapy (1) | ready (2)
preclude (2) procedure (10) psychotic (1) real (5)
preconceived (1) procedures (6) pull (1) reality (1)
preexisting (3) proceed (2) purported (1) realizing (1)
preference (1) proceeded (1) purpose (21) really (32)
pregnancies (2) proceeding (2) purposes (30) reask (1)
pregnancy (64) PROCEEDINGS pursuant (3) reason (20)
pregnant (23) (2) pursue (1) reasonable (11)
premise (1) process (22) pursuits (1) reasons (12)
prescribe (5) processed (1) put (3) recall (14)
prescribing (4) produce (1) puzzled (1) recapitulation (1)
presence (4) product (1) receive (2)
PRESENT (14) professional (8) <Q> received (1)
presentation (5) professionally (4) | QA (1) receiving (2)

presentations (1)
presented (6)
presenting (6)
presents (1)
preservation (4)
preserve (9)
preserved (2)
preserving (4)
PRESIDING (55)
pressure (9)

professor (1)
program (6)
programs (4)
prompt (1)
proper (4)
properly (3)
prophylaxis (1)
pros (1)
protect (1)
provide (8)

guadrant (1)
gualification (3)
gualifications (3)
qualified (4)
gualify (5)
quality (2)
guestion (86)
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        01                      MR. EYE: I've just informed the hearing

        02            officer that we're ready to proceed.  I expect

        03            Doctor Neuhaus to be here shortly.

        04                      PRESIDING OFFICER:  And you're -- it's

        05            acceptable to you to proceed without Doctor

        06            Neuhaus being here?

        07                      MR. EYE:  It is at this time, yes, sir.

        08            Thank you.

        09                      PRESIDING OFFICER:  Mr. Hays.

        10                      MR. HAYS:  Yes, sir.

        11                 DIRECT EXAMINATION (cont.)

        12                 BY MR. HAYS:

        13                 Q.   Doctor Gold, if I could direct your

        14            attention to Patient No. 10.  Do you have your

        15            expert report in front of you for Patient 10?

        16                 A.   Yes.

        17                 Q.   What exhibit number is that?

        18                 A.   77.

        19                 Q.   And do you also have Doctor Neuhaus'

        20            record for Patient 10 in front of you?

        21                 A.   Yes, I do.

        22                 Q.   And what exhibit number is that?

        23                 A.   32.

        24                 Q.   And do you have Doctor Tiller's patient

        25            record for Patient No. 10?
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        01                      THE REPORTER:  I'm sorry.  Do you have?

        02                 BY MR. HAYS:

        03                 Q.   -- Doctor Tiller's patient record for

        04            Patient No. 10?  Sorry.

        05                 A.   Yes, I do.

        06                 Q.   And what's the exhibit number for that?

        07                 A.   43.

        08                 Q.   From your review of the records, could

        09            you please describe Patient 10?

        10                 A.   Patient 10 is an 18-year-old single

        11            female from Kansas who became pregnant as a result

        12            of consensual sex with her boyfriend and she is

        13            25-plus weeks pregnant.

        14                 Q.   How many pages consist of Patient 10's

        15            records for Doctor Neuhaus?

        16                 A.   10 pages.

        17                 Q.   And without being told that record came

        18            from Doctor Neuhaus, would it be possible to tell

        19            who's physician record it is?

        20                 A.   No.

        21                 Q.   Why is that?

        22                 A.   Because there is no clinical information

        23            or acknowledgement of review of information in the

        24            chart that could specifically be assigned to

        25            Doctor Neuhaus.  There is on one page some
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        01            initials, but it's hard to determine what those

        02            would mean.

        03                 Q.   And can you tell from the patient record

        04            what date and time the patient's appointment was

        05            with Doctor Neuhaus?

        06                 A.   No, I cannot.

        07                 Q.   Do you know whether Doctor Neuhaus came

        08            to a diagnosis for Patient 10?

        09                 A.   Yes, I do.

        10                 Q.   How do you know that?

        11                 A.   There is a positive DTREE report.

        12                 Q.   And what does that diagnosis -- or what

        13            does that report indicate?

        14                 A.   Acute stress disorder, severe.

        15                 Q.   So let's take a look at patient number --

        16            or that document, the DTREE document.  What Bates

        17            page is that?

        18                 A.   8.

        19                 Q.   And what do the numbers refer to that are

        20            on that document?

        21                 A.   The -- there's a code number next to the

        22            diagnosis, 308.3, that's the DSM code for that --

        23            numerical code for that diagnosis.

        24                 Q.   And where does that numerical code come

        25            from?
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        01                 A.   The DSM.

        02                 Q.   And what is the rating date and time for

        03            that document?

        04                 A.   The date is November 13th, 2003, 1302.

        05                 Q.   And what is the report date and time?

        06                 A.   11-13-2003, 1306.

        07                 Q.   And can you tell us what the significance

        08            of the -- of this report is for this patient?

        09                 A.   I'm -- I'm sorry.  Can I -- there's a

        10            second diagnosis on this patient, as well.

        11                 Q.   Okay.  And what is that diagnosis?

        12                 A.   Anxiety disorder NOS, not otherwise

        13            specified.

        14                 Q.   And --

        15                 A.   In -- in partial remission, is the --

        16            modified.

        17                 Q.   And what does in partial remission mean?

        18                 A.   It means it's not -- it's partially

        19            resolved, it's decreased or gone away from its

        20            most maximum symptomatic state.

        21                 Q.   And what's the significance of this

        22            document within this patient's record?

        23                 A.   Well, it indicates that Doctor Neuhaus,

        24            using the DTREE program, computer program came to

        25            a -- a diagnosis of acute -- a severe acute stress



�  00456

        01            disorder on -- on this patient.

        02                 Q.   Can you tell from Doctor Neuhaus' patient

        03            record for Patient 10 how Patient 10 met the

        04            diagnostic criteria to support a diagnosis of

        05            acute stress disorder?

        06                 A.   No, I cannot.

        07                 Q.   And you spoke about yes -- yesterday that

        08            -- the gatekeeper criteria.  Can you indicate from

        09            that record what the -- that criteria was?

        10                 A.   No, I cannot.

        11                 Q.   Is there any information within the

        12            document about the event that threatened death or

        13            serious injury?

        14                 A.   No, there is not.

        15                 Q.   What about one that threatened physical

        16            -- or was a threat to the patient's physical

        17            integrity?

        18                 A.   There's no indication that this person

        19            felt that either or underwent that.

        20                 Q.   Is there any information that would

        21            support the criteria for finding a diagnosis of

        22            anxiety disorder within her patient record?

        23                 A.   This is a patient with a -- a psychiatric

        24            history who was being treated with an

        25            anti-depressant/anti-anxiety medication for, I
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        01            believe, panic attacks.

        02                 Q.   And where did you get that information

        03            from?

        04                 A.   That information came from the intake

        05            sheet in Doctor Tiller's clinic that is included

        06            in Doctor Neuhaus' record.

        07                 Q.   And how much information did it provide

        08            about that anxiety disorder?

        09                 A.   It says Paxil, P-A-X-I-L, which is the

        10            medication, 40 milligrams, one a day:  Anxiety

        11            attacks.  And my interpretation of that is used

        12            for anxiety attacks.  And underneath, there's

        13            another sentence or -- or phrase that says, last

        14            anxiety attack was six months, presumably meaning

        15            six months previously.

        16                 Q.   Is that enough information to come to a

        17            diagnosis of anxiety disorder NOS?

        18                 A.   No.  Especially not without a review or a

        19            ver -- with a patient -- this patient is 18 years

        20            old and presumably could tell you more about that

        21            history or review of some medical record from the

        22            doctor who's been prescribing that medication.

        23            Especially in light of the fact that an acute

        24            stress disorder has been diagnosed.  They're both

        25            anxiety disorders.  Acute stress disorder and
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        01            anxiety disorder NOS are both anxiety disorders

        02            and you would need to -- anxiety disorder NOS is a

        03            -- is a diagnosis of exclusion, so it's not -- it

        04            -- it implies that there's a history of anxiety

        05            disorder NOS, but she's been treated, so one would

        06            think there must be more diagnostic information

        07            somewhere. And that would be relevant to the

        08            diagnosis of acute stress disorder, which is

        09            another anxiety disorder that would be a second

        10            anxiety disorder on top of the first one.  So you

        11            would really want to know that history.

        12                 Q.   Is there any indication from the file

        13            that a review of that occurred?

        14                 A.   No, there is not.

        15                 Q.   Is there any information in the file that

        16            indicates that this was discussed further with the

        17            patient?

        18                 A.   The previous an -- history of anxiety

        19            disorder, no, there is not.

        20                 Q.   Well, let's talk about the GAF.  Is there

        21            one present in this patient's record?

        22                 A.   Yes, there is.

        23                 Q.   And what is the GAF to this patient,

        24            according to that report?

        25                 A.   25.
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        01                 Q.   And what's the significance of this

        02            document for this patient?

        03                 A.   Well, it -- it indicates a -- a

        04            relatively low level of functioning due to

        05            psychiatric symptoms.  The general statement

        06            associated with this diagnostic range which

        07            appears on the GAF form is, the patient has been

        08            unable to function in almost all areas, e.g., she

        09            stays in bed all day or has no job, home or

        10            friends.  There are some negative findings.  Not

        11            suicidal, not violent or aggressive, not --

        12            judgement not significantly impaired.  And then

        13            the positive finding is able to maintain minimal

        14            hygiene.

        15                 Q.   Is there any information contained within

        16            this record that could serve as a basis for that

        17            determination?

        18                 A.   Well, some of the information in the MI

        19            statement could support some of the -- some of the

        20            findings.  For example, the MI Statement, the

        21            patient says she did not have suicidal thoughts.

        22            The GAF rating generic statement says there are no

        23            suicidal thoughts.  You know, a negative finding

        24            is, generally speaking, a negative finding.  So

        25            one -- that negative finding supports the other
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        01            negative finding.  There's really not anything in

        02            here that --

        03                 Q.   And which MI statement are you looking

        04            at?

        05                 A.   I'm sorry.  There are two MI statements.

        06            One is typed and that's Bates 2 and 3.  And one is

        07            handwritten and that's Bates 4 and 5.

        08                 Q.   And before I interrupted you, you were

        09            speaking about the MI Statement and its

        10            relationship to the GAF.

        11                 A.   Again, other than some of the negative

        12            findings, there really is nothing in here that

        13            would indicate that this person is overwhelmingly

        14            impaired in her function to rate on -- on the

        15            basis of psychiatric symptoms to rate a GAF of 25.

        16                 Q.   Why is that?

        17                 A.   Well, the GAF itself doesn't have any

        18            specific clinical data for -- upon which this

        19            finding is based, but the examples it gives which

        20            are, again, taken directly from the DSM are, stays

        21            in bed all day or has no job, home or friends.

        22            There is no indication, you know, that this

        23            patient stays in bed all day or has no job, home

        24            or friends.  She -- she says, I try to be busy.

        25            She's only known she's been pregnant for a week.
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        01            So that would imply certainly that she's not

        02            staying in bed all day.  She goes to school.  She

        03            doesn't have a job, she's 18, she goes to school.

        04            It -- you know, for the week that she's known, she

        05            says she can't concentrate at school, which means

        06            that she's still going to school, or implies.  She

        07            has a boyfriend.  So no job, home or friends, she

        08            at least has a boyfriend and she has a home, she

        09            lives with her parents.  So I don't know -- you

        10            know, she's clearly very upset, but that's not of

        11            itself enough.  And it has a number of -- of

        12            situational stress symptoms, but that of itself is

        13            not enough to support a generic statement, the

        14            patient has been unable to function in almost all

        15            areas of functioning.

        16                 Q.   Now, does -- is there any information

        17            about a job on Bates page 4?

        18                 A.   It -- at the bottom under the typed --

        19            the prompt of guilt, it says, I've been offered a

        20            job in my hometown which will help.  I -- so

        21            that's -- she's been offered a job.  It doesn't

        22            state more than that.

        23                 Q.   Now, is there any other in -- information

        24            contained within that -- those two MI statements

        25            -- I guess they're both entitled MI Indicators --
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        01            that would either support or not support the GAF?

        02                 A.   Well, theoretically, if they were related

        03            to a psychiatric disorder, but it does not seem

        04            from the min -- MI Indicator statements that this

        05            patient has even had a -- a recurrence of her

        06            previous anxiety disorder because she's not

        07            reporting a recurrence of panic attacks, which

        08            were apparently the symptoms that she was having

        09            treated with the Paxil.  So she -- she certainly

        10            has situational stress and she's certainly

        11            extremely upset in a variety of ways.  That --

        12            that upset is being expressed in a variety of

        13            emotional and behavioral ways, but of itself,

        14            these do not support a diagnosis of acute stress

        15            disorder.

        16                 Q.   So how would a physician utilize this

        17            information?

        18                 A.   Well, again, this would be -- these kinds

        19            of evaluations performed by a nonpro -- non-mental

        20            health trained person are screening examinations.

        21            And they are certainly used in places everywhere

        22            around the country where someone who's not

        23            necessarily a -- a mental health professional or

        24            trained in mental health assessments can be

        25            trained to ask the questions that are on their
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        01            standard screening -- that are part of their

        02            standard screening or Doctor Tiller's standard

        03            screening questionnaire, but the -- if  - but if

        04            it comes up positive, the physician who is doing

        05            the assessment needs to expand and develop that

        06            information further through a standard mental

        07            health evaluation, including a mental status

        08            examination, and determine whether these are

        09            actually symptoms of a diagnose -- diagnosable

        10            psychiatric disorder or related to situational

        11            stress or related to a medical condition.  Just,

        12            for example, when we go to the doctor, we go to

        13            our internist or whatever, the nurse takes our

        14            blood pressure, right?  The doctor relies upon

        15            that blood pressure.  And if it's normal, the

        16            doctor rarely takes another blood pressure unless

        17            there's some complaint that would cause him or her

        18            to do so.  However, if the nurse's blood -- blood

        19            pressure reading is extremely high, it's very

        20            likely that not only the nurse will repeat it, but

        21            the doctor will repeat it and they will

        22            investigate the possible causes of why you've

        23            shown up with that high blood pressure and try to

        24            determine that.  They may not be able to determine

        25            it that day, they may follow along, et cetera, but
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        01            you're not going to rely on one blood pressure.

        02            If you're the physician, you're not going to rely

        03            on one abnormally high blood pressure reading

        04            taken by your nurse to diagnose and treat the

        05            possible medical reasons for a high blood pressure

        06            in that patient.  It's not going to tell you what

        07            they are and it's not going to tell you what the

        08            appropriate treatment is.

        09                 Q.   So is there any evidence within this file

        10            that indicates that further examinations or

        11            evaluations were performed to determine whether it

        12            was situational stress or psychiatric symptoms?

        13                 A.   No.

        14                 Q.   And going back to the GAF real quick, can

        15            you tell me what the rating date and time was for

        16            that document?

        17                 A.   11-13-2003 --

        18                 Q.   And --

        19                 A.   -- and 1306 is the time.

        20                 Q.   -- that was a rating date and time?

        21                 A.   Yes, for the GAF.

        22                 Q.   Okay.  And the report date and time?

        23                 A.   11-13-2003.

        24                 Q.   And what's that time difference?

        25                 A.   I'm sorry.  The time is 1307 and the
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        01            difference is one minute.

        02                 Q.   Now, using Doctor Tiller's record, can

        03            you determine whether 11-13-2003 was a possible

        04            date for this patient's appointment with Doctor

        05            Neuhaus?

        06                 A.   I -- I suppose it could have been a date

        07            for the appointment for Doctor Neuhaus.

        08                 Q.   Well, can you tell me when the

        09            termination of the pregnant began?

        10                 A.   Well, the post-abortion checkout exam was

        11            11-7-2003, so it was prior -- prior to 11-7.

        12                 Q.   What does the appointment date on Doctor

        13            Tiller's intake page indicate?

        14                 A.   Doctor Tiller's intake appointment date

        15            is 11-4 of '03.

        16                 Q.   So if 11-13-2003 is a correct -- is a

        17            correct appointment date, that would have been

        18            before or after the termination of pregnancy?

        19                 A.   Well, if the appointment was 11-13, that

        20            would have been after the termination.  But it is

        21            possible that the appointment occurred before and

        22            the printout was done after.

        23                 Q.   So there's no --

        24                 A.   That date is the date of the report and

        25            printout and not necessarily the date of the
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        01            appointment.

        02                 Q.   So is there any evidence within this

        03            record that shows what the date and appointment of

        04            Doctor Neuhaus was?

        05                 A.   No.

        06                 Q.   Now, if you consider the information

        07            listed on the DTREE and GAF reports as evidence of

        08            Doctor Neuhaus' performance of an evaluation of

        09            behavioral or functional impact of Patient 10's

        10            condition and symptoms, do you have an expert

        11            opinion as to whether she met the standard of care

        12            in performance of that evaluation?

        13                 A.   Unfortunately, I -- yes, I do.  And --

        14                 Q.   And what is it?

        15                 A.   -- unfortunately, I would have to say she

        16            did not.

        17                 Q.   Why?

        18                 A.   Because there's no evidence of the

        19            clinical evaluation and mental status exam with

        20            positive findings to support the diagnosis or

        21            rating assessment that she concludes.

        22                 Q.   What is there evidence of?

        23                 A.   Well, there's evidence that she did --

        24            this patient checked into Doctor Tiller's clinic.

        25            There's evidence that she was administratively
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        01            processed through Doctor Tenners -- Tiller's

        02            clinic.  There's evidence that one week after --

        03            based on Doctor Tiller's documents that are in

        04            Doctor Neuhaus' chart, there's evidence that one

        05            week after discovering she was pregnant, she

        06            contacted this clinic and two weeks later came for

        07            -- for the procedure, and that she was extremely

        08            distressed to find herself pregnant.  There's also

        09            indications of a preexisting psychiatric disorder

        10            for which she is receiving treatment, 40

        11            milligrams of Paxil.  None of -- none of that

        12            information was -- all of that information is

        13            obtained through a review of Doctor Tiller's

        14            record.  And finally, there is, you know, a

        15            positive telephone screening and in-person

        16            screening of -- for possible mental health

        17            disorder.

        18                 Q.   Now, you mention there's evidence that

        19            this patient was distressed.  Is that evidence or

        20            is that -- is being distressed a symptom of these

        21            diagnoses?

        22                 A.   Well, it can be.

        23                 Q.   How?

        24                 A.   Well, usually, if someone has an active

        25            psyc -- psychiatric diagnosis, there are evident
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        01            active symptoms, so being agitated, upset,

        02            weeping, things that you would consider distress,

        03            too nervous to sit, physically uncomfortable and

        04            mentally uncomfortable symptoms constitute

        05            distress.  And you would say or -- and people

        06            would say, I am -- if you had to describe it, that

        07            one word to describe those kinds of symptoms is

        08            distress.  The issue is, it doesn't work the other

        09            way around.  People who are distressed do not

        10            necessarily have a diagnosable psychiatric

        11            disorder.  And distress, especially distress that

        12            is appropriate to an adverse life event is a

        13            normal human behavior reaction and not a sign of

        14            pathology.  Could it become or could it -- could

        15            it be a sign of pathology?  It could, but of

        16            itself, does not indicate pathology and needs

        17            further evaluation.

        18                 Q.   If you consider the information listed on

        19            the DTREE and GAF reports as evidence of Doctor

        20            Neuhaus' performance of Patient 10's mental status

        21            examination, do you have an opinion as to whether

        22            she met the standard of care in her performance of

        23            that mental status examination?

        24                 A.   I do.

        25                 Q.   And what is it?
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        01                 A.   An -- unfortunately, she did not.

        02                 Q.   Why?

        03                 A.   There's no indication that Doctor Neuhaus

        04            performed a formal or informal mental status

        05            examination.  There are negative findings con --

        06            on the GAF that would be consistent with the

        07            patient's -- with the -- some aspects of a mental

        08            status examination, but there is no positive

        09            clinical findings to indicate the positive mental

        10            status findings that would be consistent with this

        11            diagnosis or GAF score.

        12                 Q.   Now, if you consider the information

        13            listed on the DTREE and GAF reports as evidence of

        14            Doctor Neuhaus' performance of Patient 10's mental

        15            health evaluation, do you have an expert opinion

        16            as to whether she met the standard of care in her

        17            performance of Patient 10's mental health

        18            evaluation?

        19                 A.   I do.

        20                 Q.   And what is it?

        21                 A.   She did not.

        22                 Q.   Why?

        23                 A.   There's no evidence of Doctor Neuhaus

        24            conducting a clinical evaluation, reviewing

        25            current and past history, psychiatric history,
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        01            medical history.  In a patient who is in treatment

        02            for a psychiatric disorder, it would be common

        03            practice to at least attempt to review the

        04            treating physician's records or contact or

        05            verbally discuss the patient with the treating

        06            doctor.  There's no evidence of -- there's

        07            certainly no evidence that it -- that such a

        08            record review happened.  There's no evidence of an

        09            attempt to contact the doctor.  So in this

        10            patient, there's an added element because there is

        11            a -- a history given which adds to what a standard

        12            evaluation would encompass.  And then, you know, a

        13            med -- formal medical examination -- I'm sorry --

        14            a men -- for -- formal or informal mental status

        15            examination and consideration of the effects of an

        16            unwanted pregnancy on her emotional presentation

        17            and/or her prior -- her preexisting psychiatric

        18            disorder.

        19                 Q.   And why are those important things to do?

        20                 A.   Well, Doctor Neuhaus is diagnosing an

        21            acute stress disorder, a new onset acute stress

        22            disorder, which is a type of anxiety disorder, in

        23            a patient with a preexisting anxiety disorder

        24            who's acutely distressed.  I don't know how you

        25            could do that without doing at least a standard
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        01            clinical evaluation and a review of -- of her

        02            previous psychiatric history.  And she's still

        03            taking medication, which means someone's still

        04            prescribing the medication, which means there's a

        05            doctor who, theoretically, knows what her history

        06            is and has diagnosed her with a disorder for which

        07            he or she is prescribing this medication.  And at

        08            least theoretically, that doctor could be

        09            contacted by telephone and presumably would know

        10            this patient and be able to give you some history

        11            that would be relevant, especially if she's a --

        12            presenting for a surgical or intervention.

        13                 Q.   Is there any evidence in the file of who

        14            that other physician is?

        15                 A.   No.

        16                 Q.   Is there any evidence in the file of her

        17            attempting to contact that physician?

        18                 A.   No.

        19                 Q.   Is there any contact information for that

        20            physician in the file?

        21                 A.   No.

        22                 Q.   Is there any indication -- strike that.

        23            Do you have an expert opinion as to whether Doctor

        24            Neuhaus met the standard of care in documentation

        25            in regards to this patient's record?
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        01                 A.   Yes.

        02                 Q.   And what is your opinion?

        03                 A.   I would, again, say unfortunately, she

        04            has not.

        05                 Q.   Why?

        06                 A.   Doctor Neuhaus' file does not appear to

        07            contain any specific clinical information about

        08            this patient generated by Doctor Neuhaus.  The GAF

        09            report and the DTREE report are not signed.  They

        10            contain no specific clinical information.  It's

        11            not possible to recreate her -- to understand the

        12            process of evaluation by which she came to these

        13            diagnoses and conclusions, nor the specific

        14            clinical data that support the diagnosis and --

        15            and GAF conclusion.

        16                 Q.   And why are those important to do for

        17            this patient?

        18                 A.   Well, this is a patient who -- I mean,

        19            it's important for all patients, but in this

        20            particular case, this is a patient who presumably

        21            will be going back to treatment with her -- at the

        22            very least, with the doctor who has continued --

        23            who has been prescribing medication for her panic

        24            attacks.  And it would be very significant for

        25            that doctor to know that his patient has been
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        01            diagnosed with an acute stress disorder and what

        02            the basis for that diagnosis is -- is for to him

        03            continue providing effective patient care for her.

        04                 Q.   Let's move on to Patient 8.  Do you have

        05            your expert report for Patient 8 in front of you?

        06                 A.   Yes, I do.

        07                 Q.   Do you have Doctor Neuhaus' patient

        08            record for Patient 8 in front of you?

        09                 A.   Yes, I do.

        10                 Q.   And do you have Doctor Tiller's patient

        11            record for Patient 8 in front of you?

        12                 A.   Yes, I do.

        13                 Q.   From a review of the records, could you

        14            please describe Patient 3?

        15                      MR. EYE:  Could you -- which one?

        16                      MR. HAYS:  Oh, sorry.  Patient 8.

        17                      MR. EYE:  Thank you.

        18                 A.   Patient 8 is a 13-year-old girl from

        19            Englewood, New Jersey who became pregnant at age

        20            12 after consensual sex with a 15-year-old and was

        21            25 weeks pregnant at the time of evaluation in

        22            Doctor Tiller's clinic.

        23                 BY MR. HAYS:

        24                 Q.   And without being told who that record

        25            came from, could you determine whose physician
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        01            record it is?

        02                 A.   No.

        03                 Q.   Why is that?

        04                 A.   Because Doctor Neuhaus' name appears in

        05            only one place on this form, on -- in this -- on

        06            these five pages and it's at the top of the

        07            Patient Intake Form.  It's handwritten in by

        08            someone.  It doesn't indicate why her name is

        09            there.  Doctor Tiller's name is also on that form,

        10            so -- typed in.  Again, the name appears -- it --

        11            it does not appear to have been written by Doctor

        12            Neuhaus.  So it -- it -- again, you know, out --

        13            outside the Authorization to Disclose Information

        14            typed form, which we've discussed previously, it's

        15            -- it's not personalized by Doctor Neuhaus in any

        16            way nor does it contain clinical information

        17            generated by an evaluation by Doctor Neuhaus.

        18                 Q.   Do you know when Doctor Neuhaus had the

        19            appointment time and date for this patient?

        20                 A.   No, I do not.

        21                 Q.   What was the diagnosis that's documented

        22            within this record?

        23                 A.   There is no diagnosis documented within

        24            this record.

        25                 Q.   What is the GAF that's documented within
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        01            this record?

        02                 A.   There is no GAF documented in this

        03            record.

        04                 Q.   Do you know whether Doctor Neuhaus came

        05            up to a diagnosis for this patient?

        06                 A.   I do.

        07                 Q.   And how do you know that?

        08                 A.   Through her inquisition testimony.

        09                 Q.   Where is it at in her inquisition

        10            testimony?

        11                 A.   It be -- page -- Bates number is --  I

        12            can't read the Bates number -- 887.  And that's

        13            the transcript of the inquisition and there's four

        14            pages on each page and it's page 248.

        15                 Q.   And what does she say on that page?

        16                 A.   Doctor Neuhaus testified that she

        17            diagnosed her with a, quote -- diagnosed her with,

        18            quote, suicidal ideation and acute stress

        19            disorder.

        20                 Q.   And how were you able to identify that

        21            Patient 8 was the one that she was talking about

        22            in that transcript?

        23                 A.   Well, she was identified in the

        24            transcript as 13-year-old from New Jersey, 25

        25            weeks along viable pregnant.  And this is a



�  00476

        01            13-year-old from New Jersey with a 25-plus weeks

        02            of viable pregnancy, so I -- it is an assumption

        03            on my part that it is the same patient.

        04                 Q.   Were there any other descriptions about

        05            that patient's symptoms in that transcript?

        06                 A.   No.

        07                 Q.   What diagnostic information or what

        08            possible diagnostic information is contained

        09            within Doctor Neuhaus' record?

        10                 A.   Again, there is the MI screening form on

        11            Bates 4 and 5.

        12                 Q.   And what information does it contain?

        13                 A.   This is -- this states that the patient

        14            has known for about a week that she was pregnant.

        15            She states that she doesn't think she -- she

        16            thinks that she might die from this pregnancy.

        17            That she thinks her life -- she states that she

        18            would kill herself or die if she couldn't get an

        19            abortion, or if that didn't happen, I would

        20            neglect the child or beat it senseless.  And then

        21            there is the screening information with the

        22            screening questions for depression.

        23                 Q.   And are there any indicators within that

        24            screening for depression?

        25                 A.   Indicators for?
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        01                 Q.   Any diagnoses?

        02                 A.   Potentially, yes.

        03                 Q.   And what are those indicators?

        04                 A.   Well, there's -- there are positive

        05            findings under a number of symptoms.  The issue is

        06            that you're talking to a -- what sounds like a

        07            very young 13-year-old who has only known for a

        08            week that she is pregnant.  And so a clinical

        09            assessment would have to tease out whether this is

        10            age-appropriate or developmentally-appropriate

        11            communication, what this really means, what these

        12            statements really mean.  Is she really serious

        13            that she would neglect a child or beat it

        14            senseless or kill herself or die?  And those are

        15            -- again, when -- especially -- she's on -- you

        16            know, without seeing this patient, it's hard to

        17            know where she is in a developmental scale, but

        18            she's either a very young teenager or still

        19            developmentally, you know, a -- a child -- child.

        20            And there's all kinds of indicators on here that

        21            -- but it's -- it's hard to know what they mean

        22            without further evaluation.  And -- and you know,

        23            again, this is a week's duration that she's known

        24            she was pregnant, so --

        25                 Q.   Is there any evidence within Doctor
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        01            Neuhaus' patient record that any of that follow

        02            along clinical assessment had occurred?

        03                 A.   No.

        04                 Q.   What about any clinical assessment by

        05            Doctor Neuhaus herself?

        06                 A.   No.

        07                 Q.   Is there any evidence within that file

        08            that indicates Doctor Neuhaus followed-up on the

        09            suicide issues?

        10                 A.   No.

        11                 Q.   Can you tell me how many pages this file

        12            is for patient record?

        13                 A.   It's five.

        14                 Q.   And that's Doctor Neuhaus' patient record

        15            for this patient?

        16                 A.   That's my understanding.

        17                 Q.   From the record, can you determine

        18            whether a evaluation of the behavioral or

        19            functional impact of the patient's condition

        20            occurred?

        21                 A.   I'm sorry.  Could you repeat the

        22            question.

        23                 Q.   From the record, can you tell -- can you

        24            determine whether an evaluation of the patient's

        25            behavioral or functional impact of the patient's
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        01            condition occurred with this patient?

        02                 A.   By Doctor Neuhaus?

        03                 Q.   Correct.

        04                 A.   I cannot determine that, there's no

        05            record of it.

        06                 Q.   What would need to be documented?

        07                 A.   There would need to be some indication of

        08            an appointment, a date, how long this evaluation

        09            took.  This is another complex evaluation where,

        10            you know, there would be a question about

        11            referring to a specialist in child psychiatry

        12            given the age and presentation of this child.

        13            Again, I don't have enough information to know if

        14            there are other complicating factors, but just

        15            based on the MI Screening, this appears to be

        16            someone who's at least talking about killing

        17            herself or killing the baby if she should have it.

        18            But there would have to be in the record some

        19            documentation of an appointment, and evaluation,

        20            including the mental status examination, including

        21            a review of psychiatric -- current and past

        22            psychiatric history, social history, psychosocial

        23            history with -- the child's caretakers would need

        24            to be involved.  There would need to be some

        25            documentation of all the elements -- some
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        01            documentation of any -- of elements of a

        02            comprehensive evaluation.  It wouldn't have to be

        03            every single element of a comprehensive

        04            evaluation, but there would have to be something.

        05            There is, as far as I can tell, nothing in this

        06            chart generated by Doctor Neuhaus, not even the

        07            computer programs -- or the computer program

        08            reports.

        09                 Q.   Now, based upon Doctor Neuhaus' testimony

        10            describing how she generally performed mental

        11            status examinations, do you have an expert opinion

        12            as to whether she met the standard of care in the

        13            -- in performing a mental status examination of

        14            this patient?

        15                 A.   Doctor Neuhaus was -- did not describe a

        16            mental status examination specifically for this

        17            patient.

        18                 Q.   What about mental health evaluation?

        19                 A.   Doctor Neuhaus testified generally about

        20            conducting mental health evaluations on all these

        21            patients, but there's nothing specific here.  She

        22            acknowledges that she remembers the patient based

        23            on the history, presumably the MI Statements, and

        24            the fact that she was so young, but did not refer

        25            specifically to her own evaluation of this
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        01            patient, acknowledges that the -- that she didn't

        02            have any notes to go off of for herself specific

        03            -- no specific information of her own.

        04                 Q.   Do you have an expert opinion as to

        05            whether Doctor Neuhaus met the standard of care in

        06            documentation in regards to this patient record?

        07                 A.   Yes.

        08                 Q.   And what is that expert opinion?

        09                 A.   Unfortunately, she did not.

        10                 Q.   Why is that?

        11                 A.   There is no documentation in this chart

        12            generated by Doctor Neuhaus that would indicate an

        13            evaluation or a diagnosis of this patient.

        14                 Q.   Why is it important to document that

        15            information for this patient?

        16                 A.   That was why the patient was referred to

        17            Doctor Neuhaus for a consultation, for a mental

        18            health evaluation.  So if -- if she hasn't

        19            documented a mental health evaluation, it's not --

        20            she hasn't performed the task with which

        21            medically, psychiatrically, she was undertaking by

        22            agreeing to see the patient.  And this is

        23            potentially a very serious situation that would

        24            need -- based on the information I have available,

        25            that would need even a specialist evaluation to
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        01            determine whether there's an underlying

        02            psychiatric disorder and what the appropriate

        03            treatment would be for it.

        04                      MR. HAYS:  I have no further questions

        05            for this witness.  If we can take a short break

        06            in-between so the witness can -- because she may

        07            be on the stand for a little bit longer.

        08                      PRESIDING OFFICER:  How long are you

        09            going to be, do you have any idea?  And I'm not

        10            holding you to it, but how long?

        11                      MR. EYE:  It's -- it's going to be

        12            awhile.

        13                      PRESIDING OFFICER:  Do you want a break

        14            before he starts?

        15                      THE WITNESS:  Sure.  Thank you.

        16                      (THEREUPON, a recess was taken.)

        17                 CROSS-EXAMINATION

        18                 BY MR. EYE:

        19                 Q.   Doctor Gold, you maintain your private

        20            practice, correct?

        21                 A.   Yes.

        22                 Q.   In psychiatry?

        23                 A.   Yes.

        24                 Q.   And you spend about 40 percent of your

        25            time currently seeing patients, correct?
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        01                 A.   Currently, yes.

        02                 Q.   And you spend about 40 percent of your

        03            time in litigation or forensic-related activities,

        04            correct?

        05                 A.   Correct.

        06                 Q.   And you spend about 20 percent of your

        07            time in academic pursuits, correct?

        08                 A.   Teaching and writing, correct.

        09                 Q.   Now, it's accurate that you've never seen

        10            a pregnant adolescent for the purpose of

        11            evaluating her for an abortion, correct?

        12                 A.   I don't quite understand the question.

        13                 Q.   It's correct that -- that you've never

        14            professionally counseled a -- an adolescent girl

        15            to determine whether she was a suitable candidate

        16            for an abortion, correct?

        17                 A.   There is no kind of specific psychiatric

        18            category for assessing whether someone is suitable

        19            for an abortion, so it's not possible to do that.

        20            It's not a real world event, so, no.

        21                 Q.   In fact, you've never evaluated any woman

        22            in the course of your practice for the purpose of

        23            determining whether her mental health would be

        24            preserved by virtue of having a late-term

        25            abortion, correct?
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        01                 A.   I'm sorry. Could you repeat the question?

        02                 Q.   Sure.  In your practice, since -- or

        03            since you've been out of medical school, you've

        04            never val -- evaluated any woman for the purpose

        05            of determining whether her mental health would be

        06            preserved by virtue of having alert -- late-term

        07            abortion, correct?

        08                 A.   A late-term abortion is not a treatment

        09            or intervention for any psychiatric disorder, so

        10            it would not be -- those two things are not

        11            connected.  So, no.

        12                      MR. EYE:  Okay.  Well, I'm going to move

        13            to strike the part of her answer that preceded the

        14            no, Your Honor -- Your Honor, as being

        15            unresponsive to the question.

        16                      PRESIDING OFFICER:  Sustained.

        17                 BY MR. EYE:

        18                 Q.   You would agree that of the 11 patient

        19            charts that we've covered -- that you've covered

        20            during your direct examination, all of those dealt

        21            with children or adolescents, save for one,

        22            correct?

        23                 A.   Yes.  The -- except that the one is 18

        24            years old and technically still counts as an

        25            adolescent, although legally, 18 is an adult.  So
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        01            for psychiatric purposes, I would consider that

        02            person still an adolescent.

        03                 Q.   And so for purposes of your review, did

        04            you consider any of the -- the 10 patients that

        05            were under 18 years old as women?

        06                 A.   Well, they're all women.

        07                 Q.   In the female sense.  How about in the

        08            developmental sense?

        09                 A.   Well, if by women, you mean adults, then,

        10            no, none of them are, psychiatrically speaking,

        11            adults in a developmental sense.

        12                 Q.   You've never testified in a case that had

        13            anything to do with abortion, have you?

        14                 A.   No.

        15                 Q.   Other than this one?

        16                 A.   Correct.

        17                 Q.   And other than this case, you've never

        18            been a consultant for -- in a litigation context

        19            that involved abortion, correct?

        20                 A.   Correct.

        21                 Q.   In -- in a nontestifying capacity?

        22                 A.   Correct.  Well, ex -- except more --

        23            except broadly in the sense that when patients --

        24            when women and adolescents find themselves

        25            pregnant, the question of abortion can arise.
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        01            And, so in the general treatment, it may come up

        02            for a discussion with a patient, but not

        03            specifically as a specific focus of treatment.

        04                 Q.   In your capacity as a part-time clinical

        05            professor of psychiatry at Georgetown, you've

        06            never dealt with anything related to abortions,

        07            correct?

        08                 A.   That is correct.

        09                 Q.   And you have been a -- a course director

        10            for writing in forensic psychiatry, is -- is that

        11            correct?

        12                 A.   At Georgetown, yes.

        13                 Q.   Yes.  And you've never had an -- an

        14            occasion to review or edit a paper, a professional

        15            paper that dealt with abortion services, correct?

        16                 A.   That is correct.

        17                 Q.   You would agree that at no time during

        18            the process of you receiving a board certification

        19            in psychiatry or neurology, did you deal with

        20            anything that related to abortions, correct?

        21                      MR. HAYS:  Objection, relevance.

        22                      MR. EYE:  Well, we're going to the weight

        23            that should be afforded this witness' testimony,

        24            Your Honor.  Your Honor has admitted her testimony

        25            and I believe even counsel for petitioner
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        01            acknowledged that it would be up to you to

        02            determine what weight to get it -- to give that

        03            testimony and that's the reason for these

        04            questions.

        05                      PRESIDING OFFICER:  Objection overruled.

        06            You may answer the question if you know the

        07            answer.

        08                      THE WITNESS:  Could -- could you repeat

        09            the question?  I'm sorry.

        10                 BY MR. EYE:

        11                 Q.   In the process of getting your board

        12            certifications, you didn't study about abortions,

        13            did you?

        14                 A.   No.

        15                 Q.   And you weren't tested on that either,

        16            correct?

        17                 A.   Correct.

        18                 Q.   It -- it -- it's correct that you are --

        19            that you don't consider yourself a specialist in

        20            the evaluation of -- of psychiatric disorders in

        21            adolescents or children, correct?

        22                 A.   That is correct.

        23                 Q.   And you don't consider yourself a

        24            specialist in the diagnosis of disorders in

        25            adolescents or children, correct?
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        01                 A.   Correct, I -- I don't consider myself a

        02            certified subspecialist in those areas.

        03                 Q.   And you don't consider yourself a

        04            specialist in the treatment of psychiatric

        05            disorders in adolescents or children, correct?

        06                 A.   Correct.

        07                 Q.   And you went to Boston U, Boston

        08            University for residency training, correct?

        09                 A.   Correct.

        10                 Q.   And nothing in that training dealt with

        11            abortions, correct?

        12                 A.   Correct.

        13                 Q.   And you were designated as a Ginsberg

        14            Fellow, correct?

        15                 A.   Yes.

        16                 Q.   And that's a -- that's a -- a -- a

        17            credential, isn't it?

        18                 A.   Yes.

        19                 Q.   But that credential doesn't have anything

        20            to do with providing abortion or abortion-related

        21            services, correct?

        22                 A.   Correct.

        23                 Q.   When you were at medical school, you

        24            didn't have any class work that dealt with

        25            abortions, did you?
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        01                 A.   Not that I can recall specifically.  It

        02            -- there might have been, but I can't recall it.

        03                 Q.   There was a clinical component in your

        04            medical education, correct?

        05                 A.   Correct.

        06                 Q.   And none of that involved abortions or

        07            abortion services, did it?

        08                 A.   It -- it might have, but only

        09            tangentially.

        10                 Q.   Do you remember your deposition being

        11            taken on June 24 of this year?

        12                 A.   Yes.

        13                 Q.   Do you recall being asked a question

        14            about during your medical education at New York

        15            University, did you have a clinical component to

        16            that medical education, and do you -- you recall

        17            your answer being yes?

        18                 A.   Yes.

        19                 Q.   And then do you recall the question, and

        20            can you tell us whether any of that clinical

        21            experience at NYU involved abortion services, and

        22            do you recall your answer was, it did not?

        23                 A.   Not -- yes.  Not -- I -- I thought I had

        24            also said that during the course of an OB/GYN

        25            rotation, there were a number of D & Cs performed.
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        01            Sometimes, those D & Cs, they're -- D-- capital D

        02            and C -- sometimes, those are actually abortion

        03            procedures that the medical students would not be

        04            privy necessarily to the fact that they were early

        05            -- you know, first trimester abortions.  I thought

        06            I said that somewhere.  So -- so that's what I

        07            meant by tangentially.

        08                 Q.   You observed some of these D & C

        09            procedures?

        10                 A.   Correct.

        11                 Q.   But you didn't -- but a D & C procedure

        12            can be done for purposes other than termination of

        13            a pregnancy, correct?

        14                 A.   Yes, yes.

        15                 Q.   And you don't know whether any D & C

        16            procedure that you observed was for purposes of

        17            terminating a pregnancy, correct?

        18                 A.   Correct.

        19                 Q.   You had privileges at hospitals in New

        20            Hampshire at one point, correct?

        21                 A.   Correct.

        22                 Q.   And you never admitted a patient for any

        23            abortion-related services at any of those

        24            hospitals, did you?

        25                 A.   It would be inappropriate for a
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        01            psychiatrist to admit a patient for an

        02            abortion-related service.

        03                      MR. EYE:  Move to strike as being

        04            unresponsive.

        05                      PRESIDING OFFICER:  Sustained.

        06                 A.   No.

        07                 BY MR. EYE:

        08                 Q.   And when you had privileges in

        09            Massachusetts, you didn't ever admit a patient for

        10            abortion services, did you, at any hospital there

        11            -- in Massachusetts?

        12                 A.   No.

        13                 Q.   At no time in the course of your private

        14            practice have you ever provided an opinion to a

        15            patient concerning whether she should receive a

        16            late-term abortion in order to preserve her mental

        17            health, correct?

        18                 A.   Correct.

        19                 Q.   And you've never provided any such

        20            opinion to any other physician, correct?

        21                 A.   Correct.

        22                 Q.   You are an attending psychiatrist at

        23            Columbia HCA Reston Hospital, correct?

        24                 A.   I -- I was.

        25                 Q.   And that's in Virginia?
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        01                 A.   Yes.

        02                 Q.   In the course of being an attending

        03            psychiatrist -- or when you were an attending

        04            psychiatrist there, you didn't deal with an -- any

        05            patients who were seeking abortion services,

        06            correct?

        07                 A.   Correct.

        08                 Q.   In fact, at no time during your work with

        09            the -- with a -- a -- strike that.

        10            You have a relationship with the Psychiatric

        11            Institute of District of Columbia, correct?

        12                 A.   I did.  I don't -- well, it's the

        13            Psychiatric Institute of Washington.

        14                 Q.   I'm sorry.

        15                 A.   That's okay.  And I don't any longer, but

        16            I did.

        17                 Q.   All right.  And during the course of that

        18            relationship, you didn't have any occasion to

        19            evaluate per -- patients for purposes of late-term

        20            abortions, correct?

        21                 A.   Correct.

        22                 Q.   And in the course of your entire

        23            practice, you've never evaluated a patient to

        24            determine whether an abortion would be consistent

        25            with preserving the mental health -- health of a
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        01            mother, correct?

        02                 A.   Correct.

        03                 Q.   And you've never done an evaluation to

        04            determine whether an abortion would preserve the

        05            physical health of a mother, correct?

        06                 A.   Correct.

        07                 Q.   A little geography lesson here, I guess.

        08            Nashua is in New Hampshire, correct?

        09                 A.   Correct.

        10                 Q.   And so we already asked about your New

        11            Hampshire hospitals and you didn't admit patients

        12            for abortions or any abortion-related services

        13            there, correct?

        14                 A.   Correct.

        15                 Q.   And Hampstead, is that in Massachusetts?

        16                 A.   No, that's in New Hampshire.

        17                 Q.   Okay.  And so we've already answered that

        18            question, correct?

        19                 A.   Correct.

        20                 Q.   Charles River, that sounds like a

        21            Massachusetts geographic location if I remember my

        22            rivers in Boston correctly?

        23                 A.   That is correct.

        24                 Q.   And you had -- you were a -- designated

        25            as an attending psychiatrist at Charles River
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        01            Hospital, correct?

        02                 A.   Correct.

        03                 Q.   And you didn't do anything related to

        04            abortion services with patients at Charles River

        05            Hospital, correct?

        06                 A.   Correct.

        07                 Q.   Now, of all the hospitals that you've

        08            been affiliated with, you don't know whether any

        09            of them provided abortion services, do you?

        10                 A.   I -- I assume that some of them did not,

        11            because they were Catholic hospitals.  Other than

        12            those, I don't know whether they did or did not.

        13                 Q.   So it'd be fair to say that in terms of

        14            your professional affiliations, you've never had

        15            any relationship with an institution or health

        16            care facility that is included -- as far as you

        17            know, included anything -- strike that.

        18            You've never had a relationship with any

        19            institution or facility --

        20                      MR. HAYS:  Objection, asked and answered.

        21                      MR. EYE:  I'd like to ask the rest of the

        22            question perhaps.

        23                      PRESIDING OFFICER:  Fine.  Ask the

        24            question and then we'll see.

        25                 BY MR. EYE:
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        01                 Q.   In terms of any facility -- I mean, we

        02            haven't listed every institution or facility that

        03            you've ever been affiliated with, have we?

        04                 A.   No.

        05                 Q.   Okay.  Of all the institutions and

        06            facilities that you've had an affiliation with,

        07            you've never done anything professionally that

        08            would have related to the evaluation of patients

        09            for purposes of late-term abortions, correct?

        10                 A.   Correct.

        11                 Q.   You have a long list of articles that you

        12            have either authored or been a coauthor on in your

        13            CV, is that correct?

        14                 A.   Well, I have --

        15                 Q.   Relatively long?

        16                 A.   -- I have a list, yes.

        17                 Q.   All right.  None of those deal -- none of

        18            those writings cover abortions or abortion

        19            services, correct?

        20                 A.   Correct.

        21                 Q.   You have -- or had, and perhaps you still

        22            do, editorial work for Psychiatric Times Special

        23            Report on Forensic Psychiatry?

        24                 A.   Well, that was a one-time edition, but I

        25            did that whatever year it says I did it.
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        01                 Q.   Okay.  Would it be 2000 -- and strike

        02            that.  I'm not sure exactly what year it was.  But

        03            --

        04                 A.   Yeah.

        05                 Q.   -- none of that had anything to do with

        06            abortions or abortion services, correct?

        07                 A.   Correct.

        08                 Q.   You've reviewed a number of books in the

        09            course of your professional life, correct?

        10                 A.   I've reviewed some books, yes.

        11                 Q.   And none of those covered abortions or

        12            abortion-related services, correct?

        13                 A.   Correct.

        14                 Q.   You were invited to do presentations at

        15            various programs and symposiums, correct?

        16                 A.   Correct.

        17                 Q.   And you've never done a -- a

        18            presentation, an invited presentation that had

        19            anything to do with abortion or abortion-related

        20            services, correct?

        21                 A.   Correct.

        22                 Q.   And in the totality of your writings,

        23            you've never -- other than related to the reports

        24            in this case, you've never had an occasion to

        25            produce any material related to late-term
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        01            abortions, correct?

        02                 A.   Correct.

        03                 Q.   In the course of your practice in any

        04            capacity, you've never recommended a termination

        05            of a pregnancy for mental health purposes,

        06            correct?

        07                 A.   Correct.

        08                 Q.   You've never performed an abortion,

        09            correct?

        10                 A.   Correct.

        11                 Q.   And before engaging this matter, you've

        12            never done a standard of care analysis for some --

        13            for a physician who was providing abortion

        14            services or abortion-related services, correct?

        15                 A.   Correct.

        16                 Q.   Now, as I understand it, the -- the --

        17            the definition of standard of care that you

        18            applied in this case was something that you didn't

        19            develop on your own, correct?

        20                 A.   Correct.

        21                 Q.   It was provided to you, correct?

        22                 A.   Correct.

        23                 Q.   Did you do anything independently to

        24            determine whether that standard of care that was

        25            provided to you accurately reflected the standard
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        01            of care in Kansas?

        02                 A.   No, not independently.

        03                 Q.   You've never practiced medicine in

        04            Kansas, have you?

        05                 A.   No, I have not.

        06                 Q.   You were provided a series of Kansas

        07            statutes by counsel for the Board of Healing Arts,

        08            correct?

        09                 A.   Correct.

        10                 Q.   And in re -- did you use those statutes

        11            as a basis to determine what you believe is the

        12            standard of care in Kansas?

        13                 A.   As -- legal statutes, I don't know how to

        14            answer the question yes or no.  Legal statutes

        15            inform the medical standard of care, but do not

        16            establish the medical standard of care.  So I've

        17            used the statutes to understand what the legal

        18            requirements are for the -- the elements of

        19            medical care that were covered by those statutes,

        20            but of themselves, they -- so they inform my

        21            opinion, but they were not the basis of my

        22            assessment of standard of care.

        23                 Q.   You've never had a patient referred to

        24            you from another physician or healthcare provider

        25            for purposes of evaluating that patient for a
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        01            late-term abortion related to mental health

        02            reasons, correct?

        03                 A.   Correct.

        04                 Q.   You would agree that the -- after having

        05            reviewed the materials that were provided to you

        06            for standard of care related to late-term

        07            abortion, does not refer or require the finding of

        08            an acute psychiatric emergency to justify a

        09            late-term abortion, correct?

        10                 A.   Well, the material provided to me didn't

        11            specify the standard of care for a late-term

        12            abortion.

        13                 Q.   My question was: Did it refer to or

        14            require a finding that a patient was suffering

        15            from an acute psychiatric emergency in order to

        16            justify a late-term abortion for mental health

        17            purposes?

        18                      MR. HAYS:  Objection, relevance.

        19                      PRESIDING OFFICER:  Overruled.

        20                 A.   I would have to look at the statute to

        21            refresh my memory, because I don't think it

        22            mentioned mental health at all, but I could be

        23            wrong.  As a matter in fact, it says, for

        24            substantial and irreversible impairment of a major

        25            organ.
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        01                 BY MR. EYE:

        02                 Q.   Is -- is it your understanding that that

        03            would include a mental health under -- a mental

        04            health reason for performing an abortion?

        05                 A.   I understand that it was interpreted that

        06            way.  I don't know what the intent or the under --

        07            of the law was.

        08                 Q.   And you were told that it's been

        09            interpreted that way by counsel for the board?

        10                 A.   No.  It's -- it's clearly been

        11            interpreted that way by reading through Doctor

        12            Tiller's and Doctor Neuhaus' records.

        13                 Q.   So you relied on that to -- to determine

        14            that mental health -- preserving the mental health

        15            of a woman can be a reason for obtaining a

        16            late-term abortion, correct?

        17                 A.   I -- I inferred from that, that Doctor

        18            Neuhaus and Doctor Tiller considered it to meet

        19            the definition that was provided in the statute.

        20                 Q.   And -- and you don't have any reason to

        21            differ with that, do you, as a -- as a -- an

        22            expert witness in this matter?

        23                 A.   Differ with what specifically?

        24                 Q.   That mental health -- preserving the

        25            mental health of a woman can be a reason for
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        01            performing a late-term abortion?

        02                 A.   I'm not -- I mean, in rare situations

        03            possibly, but it would be extremely rare and

        04            unusual.  I -- I -- it's very hard to come up with

        05            circumstances that would -- of a mental illness

        06            for which a late-term abortion or any kind of

        07            abortion would be a treatment.

        08                 Q.   In your opinion?

        09                 A.   In my opinion.

        10                 Q.   Does the statutory -- do the statutory

        11            provisions that you look at talk about abortion as

        12            a treatment?  In the statutes that you referred

        13            to?

        14                 A.   In the statutes, they do not refer --

        15            refer to abortion as a treatment or an

        16            intervention for a mental illness.

        17                 Q.   You've never counseled or -- or dealt

        18            professionally with a 10-year-old pregnant girl,

        19            correct?

        20                 A.   That is correct.

        21                 Q.   You've never counseled professionally an

        22            11-year-old pregnant girl, correct?

        23                 A.   That is correct.

        24                 Q.   In fact, the youngest pregnant girl

        25            you've ever counseled was 16 years old, correct?
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        01                 A.   That is correct.

        02                 Q.   And that was not for the purposes of

        03            seeking an abortion, correct?

        04                 A.   That is correct.

        05                 Q.   You referenced in your direct testimony,

        06            practice parameters generated by the American

        07            Academy of Child and Adolescent Psychiatry, do you

        08            remember that reference?

        09                 A.   Yes, I do.

        10                 Q.   Those are not a standard of care,

        11            correct?

        12                 A.   They do not by -- of themselves establish

        13            a standard of care.  They inform it, but do not

        14            establish it.

        15                 Q.   Now, it's your opinion that even with a

        16            complete psychiatric evaluation, a mental --

        17            strike that.

        18            A healthcare provider could never conclude that

        19            there was irreversible mental harm that would be

        20            caused by carrying a pregnancy to term, correct?

        21                 A.   I'm sorry.  Could you repeat the

        22            question?

        23                 Q.   Sure.  It's -- it's your opinion that

        24            even with a complete evaluation, a healthcare

        25            provider could never conclude that irreversible
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        01            mental harm would result from carrying a pregnancy

        02            to term, correct?

        03                 A.   Mental harm from a psychiatric disorder,

        04            no, it could not.

        05                 Q.   All right.  Okay.  I want to make sure

        06            our -- that -- that our record is clear here.

        07                 A.   Okay.

        08                 Q.   Do -- do you agree that -- that your

        09            position is that even with a complete evaluation,

        10            a healthcare provider could never conclude

        11            irreversible mental harm that would result from

        12            carrying a pregnancy to term?

        13                 A.   Yes.

        14                 Q.   You agree with that?

        15                 A.   Yes.  Sorry.

        16                 Q.   It's all right.  No, it's --

        17                 A.   I got confused.

        18                 Q.   -- sometimes the record gets a little bit

        19            unclear and I just want to make sure --

        20                 A.   Uh-huh.

        21                 Q.   -- that we do our best to clarify.

        22            It is your opinion that a late-term abortion is

        23            not a treatment or intervention for any

        24            psychiatric disorder under any circumstances,

        25            correct?
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        01                 A.   That is correct.

        02                 Q.   And, your view is it even if a healthcare

        03            provider concludes that a patient is severely

        04            psychiatrically ill, an abortion would not be

        05            recommended, correct?

        06                 A.   Well, an abortion might be recommended,

        07            but not for the psychiatric disorder.  If -- if

        08            that woman had a -- or girl had a, you know,

        09            physical life-threatening condition in addition to

        10            a psychiatric disorder, then somebody might

        11            recommend a late-term abortion, but it wouldn't be

        12            for the psychiatric disorder.

        13                 Q.   My question was strictly the psychiatric

        14            part.

        15                 A.   Okay.

        16                 Q.   And you would agree that your position is

        17            that even if -- even if a physician concluded that

        18            a patient was severely psychiatrically ill, an

        19            abortion would not be, in your judgement, an abort

        20            -- an abortion would not be recommended?

        21                 A.   It would not be recommended as a

        22            treatment for psychiatric illness or disorder.

        23                 Q.   And, you -- in -- in your view, there is

        24            no significance in terms of determining mental

        25            impairment -- strike that.
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        01            You're not an expert in any state statutes or

        02            policies regarding late-term abortions, correct?

        03                 A.   That is correct.

        04                 Q.   And you are not an expert on the standard

        05            of care in Kansas, correct?

        06                 A.   Standard of care for what?

        07                 Q.   Anything.  Medical practice in Kansas.

        08                 A.   Nonpsychiatric medical practice?

        09                 Q.   Let's start with the global.  Are you an

        10            expert in the standard of care for any aspect of

        11            medical practice in the state of Kansas?

        12                 A.   I believe -- well, psychiatry is a

        13            subspeciality of medicine.  I believe I am an

        14            expert in the practice of psychiatry.

        15                 Q.   Do you remember your deposition testimony

        16            on June 24, 2011 where you were asked the

        17            question, quote, so do you know of any legal or

        18            policy -- legal reason or policy reason that says

        19            you have to have an emergency to justify a

        20            late-term abortion based on health -- mental

        21            health considerations, and your response was,

        22            yeah, I mean, I'm not an expert in all the state

        23            statutes and policies regarding late-term

        24            abortions, so I don't know.  Do you remember that

        25            testimony?
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        01                 A.   Yes.

        02                 Q.   And then the question that followed up

        03            was, are you an expert on any of those, and your

        04            answer was no.  Are you -- do you stand by that

        05            testimony?

        06                 A.   Well, the -- my understanding of the word

        07            "those" was statutes and policies.  So if -- if

        08            that is what those refer to, then I do stand by

        09            that.

        10                 Q.   And you -- then you -- the next question

        11            was, and you don't consider yourself to be an

        12            expert on standard of care in Kansas, correct?

        13            And your answer was only in the sense that Kansas

        14            is part of the United States of America and I

        15            believe that there is a national standard about

        16            doing evaluations regardless of whether someone is

        17            pregnant or not.  So if things are done

        18            differently in Kansas, then, no, I'm not an expert

        19            in Kansas.  Do you remember that testimony?

        20                 A.   Yes.

        21                 Q.   And then the following question was, and

        22            you've never undertaken an inquiry to determine

        23            what the standard of Kansas -- standard of care is

        24            in Kansas, correct? And your answer was no. Do you

        25            remember that?
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        01                 A.   Yes.

        02                 Q.   So you -- you are not an expert on the

        03            standard of care in Kansas, correct?

        04                      MR. HAYS:  Objection, misstates the

        05            testimony.

        06                      PRESIDING OFFICER:  Well, I -- I don't

        07            know that it misstates it, but it doesn't -- it

        08            doesn't include all of it.

        09                 BY MR. EYE:

        10                 Q.   Do you consider yourself to be a -- an

        11            expert on the standard of care in Kansas?

        12                 A.   Insomuch as that there is a national

        13            standard of care for the conduct of psychiatric

        14            evaluations regardless of what the purpose of the

        15            evaluation is.  And Kansas is part of the United

        16            States.  So I believe that I am in that sense.

        17                 Q.   But you've never done an -- an inquiry

        18            specifically to determine how practitioners in

        19            Kansas perform mental health evaluations, correct?

        20                 A.   My -- I have never done an inquiry into

        21            that.

        22                 Q.   You've never done any research period

        23            into that specific question, have you?

        24                 A.   Not into that specific question.  Board

        25            certification, training practices, residency
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        01            requirements are the same everywhere in the United

        02            States in terms of their being national standards

        03            that must be met.

        04                 Q.   Is there a national standard of care that

        05            applies to doing a mental health evaluation for a

        06            late-term abortion, that you know of?

        07                 A.   There -- there is no such specified

        08            entity and therefore, there can't be a standard of

        09            care for that kind of specific evaluation.

        10                 Q.   Would you agree that clinical judgment

        11            that's based on the physician's best efforts to

        12            understand the presenting problems of a patient

        13            and the state of medicine as it bears on those

        14            problems as they're presented constitute clinical

        15            judgment?

        16                 A.   I'm sorry.  You're going to have to

        17            repeat the question.

        18                 Q.   Would you agree that clinical judgment is

        19            based on the physician's best efforts to

        20            understand the presenting problems of a patient

        21            and the state of medicine as it bears on those

        22            problems as they're presented?

        23                 A.   Not exclusively, but that would be part

        24            of it.

        25                 Q.   You would agree that there are examples



�  00509

        01            where best medical judgment is exercised in the

        02            absence of documentation that you would consider

        03            to be adequate?

        04                 A.   It's possible that it could be.

        05                 Q.   You would agree that in the evaluation of

        06            -- of a patient for purposes of rendering a

        07            medical opinion or a medical judgment, that there

        08            are both subjective and objective parameters that

        09            should be considered?

        10                 A.   Correct.

        11                 Q.   Would you agree that in doing a mental

        12            health evaluation for purposes of determining

        13            whether there would be substantial and

        14            irreversible harm to the mental health of a female

        15            by carrying a pregnancy to term that both

        16            objective and subjective standards come into play?

        17                 A.   They would come into play in any mental

        18            health evaluation.

        19                 Q.   So the answer is yes?

        20                 A.   Yes.

        21                 Q.    Now, when you wrote the reports related

        22            to the 11 patients in this case that you've

        23            testified about the last day or so, you wrote

        24            those without consulting the testimony of -- of

        25            anybody, particularly Doctor Neuhaus, that derived
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        01            from the inquisition or the criminal trial of

        02            Doctor Tiller, correct?

        03                 A.   Correct.

        04                 Q.   And so when you testified earlier in this

        05            proceeding that those materials had some bearing

        06            on your opinion, you didn't take that into account

        07            when you wrote your reports, correct?

        08                 A.   Correct.

        09                 Q.   And so those transcripts did not form a

        10            basis for your medical opinions in this case -- or

        11            the information in those transcripts, I should

        12            say?

        13                 A.   Didn't form a basis for the opinions in

        14            the reports, that is correct.

        15                 Q.   You referenced a -- as we discussed

        16            earlier, the American Academy of Child and

        17            Adolescent Psychiatry and -- and the -- the

        18            guidelines that were generated by that body,

        19            correct?

        20                 A.   Well, they're -- they're actually called

        21            practice parameters, but I think it's the same.

        22                 Q.   All right.

        23                 A.   For all intents and purposes, it's the

        24            same thing.

        25                 Q.   Now, those practice parameters as they
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        01            were -- the -- the latest version of that -- of

        02            those parameters is 2007, correct?

        03                 A.   No.

        04                 Q.   What's the -- what's the most recent?

        05                 A.   The most recent general parameters are 19

        06            -- were 1997.  The 2007 parameters were for the

        07            assessment -- or evaluation of anxiety disorders.

        08                 Q.   Now, in -- in the compendium of -- of

        09            those parameters, there's no attempt, is there, to

        10            provide guidance to a professional, a -- a

        11            healthcare professional as to how to conduct a --

        12            an evaluation for purposes of determining whether

        13            carrying a pregnancy to term would cause

        14            substantial and irreversible health to the female,

        15            correct?

        16                 A.   In -- in a general guideline, you would

        17            not expect to see such a thing and there is not

        18            such a thing.

        19                 Q.   So we couldn't pull those parameters and

        20            find guidance on how to conduct such an

        21            evaluation, correct?

        22                 A.   We could.

        23                 Q.   That specific kind of evaluation for

        24            those specific purposes?

        25                 A.   Well, yes, I think that they would still
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        01            be relevant.

        02                 Q.   Is there anything in those parameters

        03            that -- that cites the late term abort -- or -- or

        04            rather, doing an evaluation for purposes of

        05            determining whether carrying a pregnancy to term

        06            would be -- would cause substantial and

        07            irreversible harm to the mental health of the

        08            female?

        09                 A.   It does not cite that specific very

        10            extraordinarily narrow circumstance.  There are

        11            general guidelines that are there to be adapted

        12            for whatever specific circumstances as per the

        13            clinical judgment of the individual.  They are a

        14            starting point, not a -- not a finishing point.

        15                 Q.   Now, you would agree that whether a

        16            patient's mental health would be harmed if they

        17            carried a pregnancy to term is not properly a

        18            psychiatric question in most circumstances,

        19            correct?

        20                 A.   Yes, it's not properly a psychiatric

        21            question as framed by that language.

        22                 Q.   You would agree that the late-term

        23            abortion issue is not a psychiatric issue,

        24            correct?

        25                 A.   I don't know that I -- can you rephrase
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        01            the question?

        02                 Q.   You would agree that the late-term

        03            abortion issue is not a psychiatric issue,

        04            correct?

        05                 A.   I -- I don't know that I can answer that

        06            question as asked.

        07                 Q.   Again, in your deposition of June 24,

        08            2011, do you recall the question that says, have

        09            you ever reviewed the literature to determine

        10            whether there is empirical evidence to support the

        11            statements you've just made, and that statement

        12            was, you've never heard -- or there's no research

        13            on a circumstance when a psychiatrist would make a

        14            recommendation for a late-term abortion?  Your

        15            answer continues, quote, I have reviewed -- having

        16            an issue in gender and psychiatry and reproductive

        17            and biological psychiatry, reviewed.  One can't

        18            say all because that would be unreasonable, but an

        19            extreme amount of the literature regarding

        20            psychiatric interventions and problems regarding

        21            pregnancy, psychiatric illness during pregnancy,

        22            adoption issues, postpartum issues, lactation in

        23            postpartum, the effects of maternal illness on

        24            pregnancies on children already born -- born,

        25            there is a huge amount of literature out there and
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        01            I have reviewed quite a bit of it.  I have written

        02            about some of it.  The late-term abortion issue is

        03            not a psychiatric issue.  Do you remember that

        04            testimony that you gave?

        05                 A.   Yes.

        06                 Q.   Do you agree that the late-term abortion

        07            issue is not a psychiatric issue?

        08                 A.   It's -- it's not a psychiatric -- it's

        09            not a focus of psychiatric practice or research,

        10            no.

        11                 Q.   Would you agree that therapeutic abortion

        12            is defined as any of various procedures resulting

        13            in the termination of a pregnancy in order to save

        14            a life or preserve the health of the mother?

        15                 A.   Yes, I think that is the definition of a

        16            therapeutic abortion.

        17                 Q.   But you would agree that as far as your

        18            practice of psychiatry, that's not an area that

        19            comes up in your practice, that is, the area of

        20            the -- the question about therapeutic abortions

        21            and their efficacy?

        22                 A.   Well, it can -- the question does come up

        23            because pe -- women occasionally undergo -- or

        24            more than occasionally, therapeutic abortions and

        25            that becomes a mental health issue for them, but
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        01            not the reverse.  It is not a customary practice

        02            to conduct a therapeutic abortion for mental

        03            health reasons.

        04                 Q.   You would agree that the law authorizes

        05            such to happen however, correct?

        06                 A.   I'm not an expert in the law and I don't

        07            know whether it authorizes it or not.

        08                 Q.   So you proceeded through this entire case

        09            without any idea about whether -- whether there is

        10            a right to a therapeutic abortion for -- to

        11            preserve the mental health of a mother?

        12                      MR. HAYS:  Objection, relevance.

        13                      MR. EYE:  It -- it -- it goes to the

        14            whole question of -- of how she analyzed this

        15            case.

        16                      PRESIDING OFFICER:  Well, I'm not sure it

        17            does, so the objection is sustained.

        18                 BY MR. EYE:

        19                 Q.   Do you recall this testimony?

        20            Question:  Would you agree with the following,

        21            that a therapeutic abortion is defined as any of

        22            various procedures resulting in the termination of

        23            a pregnancy in order to save a life or preserve

        24            the health of a mother?  Answer:  You know, again,

        25            I know there is such a thing as a therapeutic
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        01            abortion.  I know that there are a variety of

        02            reasons that people have abortions.  I don't know

        03            specifically where and how those are defined

        04            because that is not an area that comes up in

        05            psychiatry under the kinds of circumstances that

        06            you're talking about.  End quote.

        07            Do you remember that testimony?

        08                 A.   Yes.

        09                 Q.   And is that an accurate statement of your

        10            view?

        11                 A.   I've -- I've become quite confused about

        12            what we're discussing at the moment.

        13                 Q.   Was that your testimony, that --

        14                 A.   That -- you're reading it, I -- I'm

        15            assuming you're reading it correctly, it was my

        16            testimony.

        17                 Q.   And you had a chance to review this

        18            transcript, didn't you?

        19                 A.   Yes, I did.

        20                 Q.   And you made some changes in it, didn't

        21            you?

        22                 A.   Yes, I did.

        23                 Q.   But you didn't make any changes in that,

        24            did you?

        25                 A.   Well, but I'm not sure out of -- I'm not
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        01            sure what you're referring to by that.

        02                 Q.   When I -- when we took your deposition,

        03            we made an agreement up front in that deposition

        04            if there was a question I asked you that you

        05            didn't understand, you would ask me to repeat it

        06            and make it a -- and make it understandable,

        07            correct?

        08                 A.   Yes.

        09                 Q.   And you didn't ask me to repeat that

        10            question, did you?

        11                 A.   No.  And I'm not asking you to repeat it

        12            now, I'm asking you to repeat the question you

        13            just asked me, not the question from the

        14            deposition.  I've become lost as to what you are

        15            asking me.

        16                 Q.   Well, just answer the questions that I --

        17            that I -- that I ask you.

        18                 A.   I'm trying.  I -- I've lost the question.

        19                 Q.   Now, you -- in your view, there is no

        20            such thing as a psychiatric consult that would

        21            relate to an abortion, correct?

        22                 A.   No.

        23                 Q.   It -- it -- I'm sorry.  You -- you -- you

        24            believe that there are psychiatric consults that

        25            relate to abortions?
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        01                 A.   There could be.

        02                 Q.   Your -- in your deposition testimony, I

        03            asked you a question.  It said, have you ever

        04            referred a patient of yours to an abortion

        05            provider for abortion services or an abortion

        06            consult?  And your answer is?

        07                 A.   No.

        08                 Q.   Quote, in my experience, in my practice,

        09            there is no such thing as an abortion consult.  Do

        10            you remember that testimony?

        11                 A.   Yes.

        12                 Q.   So is that the case, that there's no such

        13            thing as an abortion consult?

        14                 A.   Didn't that question say referred to

        15            another practitioner for an abortion consult or

        16            did it say --

        17                 Q.   Have you ever referred a patient -- this

        18            is the question.

        19                 A.   Okay.

        20                 Q.   Have you ever referred a patient of yours

        21            to an abortion provider for abortion services or

        22            an abortion consult?  And your answer was, in my

        23            experience, in my practice, there is no such thing

        24            as an abortion consult.  If you have -- if you --

        25            you say -- if you have a pregnant patient and the
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        01            patient has issues or problems, refer them to the

        02            appropriate person to help them address those

        03            problems.  Have you ever referred a patient for

        04            purposes of getting a consultation about an

        05            abortion?

        06                 A.   Not specifically about an abortion.

        07                 Q.   Okay.

        08                 A.   But about concerns regarding a pregnancy

        09            and an abortion may arise as an intervention

        10            that's necessary.

        11                 Q.   But you've never done such, a -- a con --

        12            a re -- a -- a referral for that purpose, correct?

        13                 A.   It's hard -- I -- not specifically for an

        14            abortion.

        15                 Q.   Now, in your work on this case, you came

        16            to it with a -- a view that the question about the

        17            -- the appropriateness of a late-term abortion is

        18            not a psychiatric issue, correct?

        19                 A.   Again, I -- I don't know -- when you say

        20            appropriateness, I'm not sure what you mean.

        21                 Q.   Whether an -- an abortion would be a -- a

        22            -- a -- an appropriate intervention?

        23                 A.   It's not a -- it's not a therapeutic

        24            intervention for any psychiatric disorder or

        25            diagnosis.  It is not a standard intervention in
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        01            -- for those reasons.

        02                 Q.   But you would agree, wouldn't you, that a

        03            woman has the right to choose an abortion if she

        04            meets the legal requirements for such, correct?

        05                 A.   As a choice, certainly.

        06                 Q.   It's just not something you personally

        07            would recommend, correct?

        08                 A.   It's not -- it's not a -- a -- a

        09            psychiatrist's place to recommend a specific

        10            course of action for any individual.

        11                 Q.   Such as to get an abortion?

        12                 A.   Yes.  That it -- it would be highly

        13            inappropriate to -- as a doctor, direct someone

        14            who is puzzled about what to do to specifically an

        15            abortion, outside a discussion of all of the

        16            possible options of -- of how to address their

        17            issues about their pregnancy.

        18                 Q.   I think we covered this a moment ago, but

        19            I -- I want to make sure that the record's clear.

        20            Would you agree that an unwanted teenage pregnancy

        21            carries a lot of risk with it?

        22                 A.   Can you define risk?

        23                 Q.   Would you agree with the statement that

        24            unwanted teenage pregnancy carries a lot of risk?

        25                 A.   Can you define risk?
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        01                 Q.   Can you answer my question?

        02                 A.   Not as presented.

        03                 Q.   Do you remember your deposition testimony

        04            when you were asked, quote, can you think of any

        05            circumstance when it would be advisable for the

        06            mental health of a 14-year-old to carry a

        07            pregnancy to term?  And your answer was, when

        08            you're talking about mental health and you're

        09            talking about psychiatric disorders, you're

        10            talking about two overlapping spheres, but they

        11            are not congruent.  Okay?  You continue, there are

        12            all kinds of emotional stress and distress that

        13            does not rise to the level of a psychiatric

        14            disorder or a psychiatric emergency.  You

        15            continued, I am highly empathetic to a 14-year-old

        16            who wants to get an abortion.  I don't think that

        17            14-year-olds having babies adds to the quality of

        18            their lives or the babies' lives.  However, a

        19            14-year-old having a pregnancy, an unwanted

        20            pregnancy, is not in of itself an indication that

        21            they're going to have a major psychiatric disorder

        22            or that they have a major psychiatric disorder.

        23            And there is no evidence that having an unwanted

        24            baby creates an irreversible impairment or

        25            substantial impairment that results in a



�  00522

        01            psychiatric disorder.  And the question then

        02            followed, at least none you know of?  And your

        03            answer, none that I ever -- have ever seen

        04            reviewed in the literature.  And postpartum

        05            disorders is something that I have expertise in.

        06            Unwanted teenage pregnancy carries a lot of risk

        07            to it.  Most of them are social risks and medical

        08            risks, but they are not acute psychiatric

        09            emergencies.  Do you remember that testimony?

        10                 A.   Yes.

        11                 Q.   So you were able in -- in that testimony

        12            to articulate that teen -- unwanted teenage

        13            pregnancies carry risks?

        14                 A.   Well, I defined the categories of risk

        15            and I differentiated between them.

        16                 Q.   So unwanted teenage pregnancy doesn't

        17            carry any psychological -- risk of psychological

        18            harm, is that your testimony?

        19                 A.   In the sense that it is not a risk factor

        20            for the development of psychiatric disorders.  In

        21            the sense that it creates problems for an

        22            individual and problems cause distress, yes.  If

        23            you define it as distress, yes.  It's distressing,

        24            but it doesn't cause a psychiatric disorder

        25            typically, it's not a risk factor.
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        01                 Q.   Would you agree that a medical risk can

        02            be the cause of a mental health impairment?

        03                 A.   It would be -- I don't know that I could

        04            agree with that statement, you'd have to be much

        05            more specific.

        06                 Q.   I believe we've established that -- at

        07            least, that the standard of care that you're

        08            familiar with in Kansas, that there is no

        09            requirement that there be an acute psychiatric

        10            emergency to justify a late-term abortion,

        11            correct?

        12                 A.   I understand that the statute does not

        13            require that.  I don't know if the statute creates

        14            the legal standard of care, but the statute

        15            doesn't require it.

        16                 Q.   In your work in this case, did you come

        17            at it with the presumption that late-term abortion

        18            could only be justified on mental health grounds

        19            if there was an acute psychiatric emergency?

        20                 A.   No.

        21                 Q.   So there are other reasons other than

        22            acute psychiatric emergencies that would justify a

        23            late-term abortion, correct?

        24                 A.   Psychiatric reasons?

        25                 Q.   Yes.
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        01                 A.   Possibly.

        02                 Q.   All right.  In terms of doing mental

        03            health evaluations for purposes of determining

        04            whether the -- carrying a pregnancy to term would

        05            cause substantial and irreversible harm to a woman

        06            -- to a female's mental health, would you agree

        07            that to do those evaluations, at least in your

        08            opinion, it requires somebody that has the same

        09            degree of skills a mental health specialist?

        10                 A.   I think to do any complex psychiatric or

        11            mental health evaluation, you need the same degree

        12            of skill as a mental health specialist would bring

        13            to a set of unique circumstances that constitute a

        14            complex evaluation.

        15                 Q.   So is -- is your testimony that a -- an

        16            internal medicine specialist does not have the

        17            same degree of skill as a mental health

        18            specialist?

        19                 A.   They could if they had the appropriate

        20            clinical training and experience.

        21                 Q.   And in terms of doing a comparison of

        22            those skills, you would agree that in order to

        23            make that comparison, you would either observe

        24            that physician or ask the physician what they've

        25            done or look at the documentation or some
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        01            combination of -- of two of those three or all

        02            three, correct?

        03                 A.   Not -- no.

        04                 Q.   Do you remember your testimony in your

        05            deposition when you were asked, and how would you

        06            determine the level of skill of an OB/GYN who sees

        07            patients compared to a mental health specialist

        08            who sees patients, how do you make that comparison

        09            of skill levels?  And your answer was, quote,

        10            well, you either observe them or you ask them what

        11            they've done or you look at their documentation of

        12            what they've done or any of the combin -- of -- of

        13            the above in combination.  Do you remember that

        14            testimony?

        15                 A.   Yes, I do.

        16                 Q.   And doesn't that testimony imply that you

        17            would have to do at least two of those three in

        18            order to assess the skill level of a physician who

        19            is conducting a mental health evaluation for

        20            purposes of determining whether a woman is an

        21            appropriate candidate for a late-term abortion?

        22                 A.   Whoa.

        23                      MR. HAYS:  Objection, misstates her

        24            previous testimony.

        25                      MR. EYE:  Well, I'm asking a question,
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        01            it's -- it's not quoting her testimony.

        02                      PRESIDING OFFICER:  Ask the question

        03            again.

        04                 A.   You -- you went a little too fast for me

        05            to follow.

        06                 BY MR. EYE:

        07                 Q.   Would you agree that in order -- that --

        08            that in your view, to evaluate the skill levels of

        09            a nonmental health specialist, a psychiatrist,

        10            let's say, but whose -- but that nonmental health

        11            specialist, let's say an OB/GYN, is cast in the

        12            role of doing a mental health evaluation.  You

        13            would agree that in order to come -- to determine

        14            whether that person's skill levels, the

        15            nonspecialist health -- mental health specialist,

        16            that is, were appropriate, you would either

        17            observe them or ask them what they've done or look

        18            at their documentation or any of the above in

        19            combination?  The above being those three factors.

        20                 A.   Yes, that -- that was not a complete

        21            answer.

        22                 Q.   That was the answer you gave though,

        23            wasn't it?

        24                 A.   That -- that is correct.

        25                 Q.   And you had an opportunity to review this
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        01            transcript, didn't you?

        02                 A.   Yes, I did.

        03                 Q.   And you didn't make any changes to that

        04            part of the transcript, did you?

        05                 A.   No, I didn't.

        06                 Q.   And you read the transcript?

        07                 A.   Yes, I did.

        08                 Q.   And I think we've already -- I think it's

        09            -- it goes -- I think we -- we know, but I think

        10            for purposes of the record, we need to establish

        11            that you never spoke with Doctor Neuhaus about any

        12            of these 11 patients that -- whose charts you've

        13            reviewed, correct?

        14                 A.   That is correct.

        15                 Q.   And you've never observed her practice,

        16            correct?

        17                 A.   That is correct.

        18                 Q.   So you evaluated her practice related to

        19            these 11 patients by considering only one of the

        20            three parameters that you cited as a way to

        21            determine whether her skills were adequate,

        22            correct?

        23                 A.   That is correct as stated, but the answer

        24            was not correct -- not complete.

        25                 Q.   And you didn't evaluate her for her skill
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        01            level as a practice -- that is, Doctor Neuhaus as

        02            a practicing physician as a obstetrics and

        03            gynecologist person, correct -- practitioner?

        04                 A.   I'm sorry.  Can you repeat that again?

        05                 Q.   You -- you didn't evaluate Doctor

        06            Neuhaus' skills as -- as an OB/GYN, did you?

        07                 A.   No, I did not.

        08                 Q.   And do you -- you agree that physicians

        09            who practice in obstetrics and gynecology do

        10            provide mental health evaluations for pregnant

        11            women, correct?

        12                 A.   At times, they do.

        13                 Q.   And so you would agree that it's within

        14            the scope of an OB/GYN's skills to counsel

        15            patients about mental health issues related to

        16            pregnancy, correct?

        17                 A.   It -- it can be.

        18                 Q.   The -- all the -- the patient charts that

        19            you reviewed came from 2003, correct?

        20                 A.   Correct.

        21                 Q.   Do you happen to recall how many times

        22            Doctor Neuhaus went to Women's Health Care

        23            Services in Wichita to do consultations in 2003?

        24                 A.   From her testimony?

        25                 Q.   Yes, or whatever source, but I presume
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        01            it's from her testimony.

        02                 A.   Yes.  I think she said 40 to 50 times and

        03            I think people pretty much settled it at

        04            approximately once a week, and there may have been

        05            some weeks she didn't go.

        06                 Q.   And that at each time that she went there

        07            on the average, she would evaluate five or six

        08            patients?  Again, on the average.

        09                 A.   I thought it said seven or eight, but

        10            that's --

        11                 Q.   Okay.

        12                 A.   -- we're in the ballpark.

        13                 Q.   All right.  Now, you -- it's your

        14            position that there is really not a justifiable

        15            abortion based on the preservation of the mental

        16            health of the mother, except in extreme

        17            circumstances, correct?

        18                 A.   I'm sorry.

        19                      MR. HAYS:  Asked and answered.

        20                      PRESIDING OFFICER:  I --

        21                      MR. HAYS:  It's been a while back, but he

        22            already went through this.

        23                      MR. EYE:  I -- I don't think we got into

        24            the circumstances that she would -- that she would

        25            make such a recommendation.  I don't think I -- I
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        01            think I carved that part out.

        02                      PRESIDING OFFICER:  Overruled.

        03                 A.   I'm sorry.  Could you ask the question

        04            again?

        05                 BY MR. EYE:

        06                 Q.   Sure.  It's your position that there's

        07            really not a justification to an -- to do an

        08            abortion based on preservation of the mental

        09            health of the mother, correct?

        10                 A.   Again, there would have -- have to be

        11            extreme circumstances.

        12                 Q.   Now, that's -- that's your view as a

        13            psychiatrist, correct?

        14                 A.   I am a psychiatrist and that is my view.

        15                 Q.   But it's ultimately the female's choice

        16            or in consultation with her physician, and if it's

        17            the case of a minor, with her parent or guardian,

        18            correct, whether to have that procedure?

        19                 A.   If she's legally entitled to it, she, you

        20            know -- for whatever reason, if she's legally

        21            entitled, she should be able to have it.

        22                 Q.   And it's just not something you

        23            personally recommend?

        24                 A.   As --

        25                 Q.   Ever?
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        01                 A.   -- as an intervention or treatment for a

        02            psychiatric disorder, no.

        03                 Q.   Nor to preserve the mental health of the

        04            mother, correct?

        05                 A.   Well, you would have to define that on a

        06            case-by-case basis as to what exactly the

        07            intervention would be pre -- be averting or

        08            creating.  What does preserving the mental health

        09            mean?  And that is going to be very specific on a

        10            case-by-case basis.  So --

        11                 Q.   So case-by-case is -- is -- is your -- is

        12            your testimony, that you'd have to evaluate these

        13            on a case-by-case basis?

        14                 A.   You -- you -- yes.

        15                 Q.   Do you remember your deposition testimony

        16            in response to this question?  So is it your

        17            position that there really is not a justifiable

        18            abortion based on preservation of mental health of

        19            the mother?  Your answer, no, there has can be

        20            some extreme circumstances, but they would be

        21            really extreme.  For example, someone -- someone

        22            who is acutely suicidal who might be saying, you

        23            know, if I have this baby, then I will kill

        24            myself, period.  Then you continue, now, to me as

        25            a psychiatrist, that would call for psychiatric
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        01            hospitalization, not necessarily for late-term

        02            abortion.  Late-term abortion is not an

        03            intervention that any psychiatrist would recommend

        04            for any reason other than, I think, immediate

        05            medical danger.  Because for any suicidal patient,

        06            regardless of the answer, you would try to

        07            hospitalize them, psychiatrically hospitalize

        08            them.  Then you continue, so I can't think of too

        09            many.  You say, then, I mean, there is no

        10            psychiatric reason I can really think of for which

        11            hospitalization wouldn't be an intervention rather

        12            than a late-term abortion to preserve the mental

        13            health of the mother.  Do you remember that

        14            testimony?

        15                 A.   Yes.

        16                 Q.   So that's -- that sounds pretty

        17            categorical in terms of when you say you can't

        18            really think -- you can't really think of any

        19            psychiatric reason that would be justified to do a

        20            late-term abortion rather than hospitalization,

        21            correct?

        22                 A.   The circumstances that I can think of as

        23            I was thinking through that answer, constitute a

        24            psychiatric emergency.  I -- I can't think of any

        25            circumstances, absent a psychiatric emergency.
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        01            When someone has a psychiatric emergency, the

        02            typical intervention is to consider

        03            hospitalization.  So as I try to think of

        04            circumstances which -- for which you would refer

        05            somebody for a late-term abortion to preserve

        06            their mental health, the first thing I come up

        07            with over and over again is psychiatric

        08            hospitalization.  So, I -- I mean, I don't know

        09            how to answer it better than that.

        10                 Q.   Yeah.  How about this?  That's really a

        11            choice of -- of treatment modalities, isn't it,

        12            between referring a patient for a late-term

        13            abortion or hospitalizing the patient, correct?

        14            That's a choice that --

        15                 A.   For --

        16                 Q.   -- that a physicians would -- would

        17            recommend or would posit to a patient?

        18                 A.   No, I can't imagine.

        19                 Q.   So not withstanding the fact that there's

        20            -- if you accept the premise that a woman has a

        21            constitutional right to a late-term abortion under

        22            certain circumstances, you wouldn't ever find it

        23            psychiatrically justified, correct?

        24                 A.   No.  I -- I would be willing to consider

        25            any given set of circumstances, I just can't think
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        01            of one.  But if I were to evaluate someone and it

        02            became clear that the only intervention that would

        03            avert permanent harm or damage was an abortion, I

        04            would certainly think about that as an

        05            intervention.  I just can't think of what those

        06            circumstances might be.  I -- I'm not

        07            categorically denying that there might be some set

        08            of circumstances out there in the world.

        09                 Q.   Because you're certainly not omniscient

        10            on this --

        11                 A.   Correct.

        12                 Q.   -- in this, correct?  Okay.

        13                      MR. EYE:  Your Honor, I apologize.  I --

        14            I've -- I've managed to lose my place and I'm --

        15            I'm attempting to -- to track back and -- and find

        16            it.  I -- and I apologize for the delay.  I'll --

        17                 BY MR. EYE:

        18                 Q.   Doctor, would you agree that an unwanted

        19            teenage pregnancy has the potential to cause harm

        20            to the female who's pregnant?

        21                 A.   It's a -- it's a very broad term, harm.

        22            Can you --

        23                 Q.   I -- I -- I just -- the -- the -- in --

        24            in a general sense, would you agree that an

        25            unwanted teenage pregnancy has the potential to
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        01            harm the mother?

        02                 A.   Any pregnancy has the potential to harm a

        03            mother, so, yes.

        04                 Q.   Let's deal with the -- some of the

        05            evaluation techniques that were used on this -- on

        06            -- on many of the patients that -- that you

        07            reviewed the charts for in this case.  Let's start

        08            with the -- the global assessment of functioning,

        09            the so-called GAF or GAF.

        10                 A.   GAF.

        11                 Q.   Okay.  You use the GAF in your practice,

        12            don't you?

        13                 A.   Yes, I do.

        14                 Q.   And the GAF is not used in isolation,

        15            it's used as a -- as a part of other -- or as a

        16            part of evaluation techniques, correct?

        17                 A.   Correct.

        18                 Q.   Or assessment techniques?

        19                 A.   Correct.

        20                 Q.   Now, is the DSM that we've referred to --

        21            or DSM-IV, does that axis system that you've

        22            described, does that set out a standard of care?

        23                 A.   It informs a standard of care, it does

        24            not of itself create or set a standard of care.

        25                 Q.   And it would be your opinion that the
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        01            standard of care for evaluating a patient for a

        02            late-term abortion can be satisfied without using

        03            the GAF, correct?

        04                 A.   Correct.  The standard of care for a

        05            psychiatric evaluation of any kind can be

        06            satisfied without using a GAF.

        07                 Q.   And you recognize that there are

        08            physicians who do mental health evaluations who

        09            don't use the GAF at all, correct?

        10                 A.   Yes, I -- I'm sure there are.

        11                 Q.   And you testified about that in your

        12            deposition, correct?

        13                 A.   Yes.

        14                 Q.   And in terms of looking at the -- or

        15            using the -- the axes in DSM, one could arrive at

        16            a justifiable diagnosis by using only Axis I and

        17            II, correct?

        18                 A.   I'm sorry.  When you say justifiable

        19            diagnosis, can you --

        20                 Q.   A -- a -- a diagnosis that's supportable?

        21                 A.   A supportable diagnosis, you could.

        22                 Q.   I'm sorry.  What?

        23                 A.   Yeah.  I mean, you could.  It would not

        24            -- depending on the circumstances that might or

        25            might not meet the standard of care, but you
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        01            could.

        02                 Q.   And you could prescribe -- you could

        03            prescribe medicine for a psychiatric disorder or

        04            illness using only Axis I and II to arrive at a

        05            diagnosis, correct?

        06                 A.   Well, you could, but that definitely

        07            might not meet the standard of care.

        08                 Q.   But one could do that?

        09                 A.   One can do anything, but it doesn't

        10            necessarily mean it's a good idea.

        11                 Q.   But it would be within the standard of

        12            care?

        13                 A.   It depends on the circumstances.

        14                 Q.   And a practitioner could use Axes I, II

        15            and III and not do any further evaluation other

        16            than just what -- what would apply under those

        17            three axes, correct, and arrive at a supportable

        18            diagnosis?

        19                 A.   Okay.  Well, the axes are the conclusion,

        20            they are not the assessment tools.  So that the

        21            way you're asking the question implies that you're

        22            only using Axis I, II -- or I, II and III.  The

        23            way it works is, you do the evaluation and then

        24            you document your assessments using -- the

        25            assessments are your -- the diagnoses and the axes
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        01            are your conclusions and -- and often the support

        02            for those conclusions can be notated there.  So

        03            the way you're asking the question assumes a

        04            process that doesn't actually happen.

        05                 Q.   Well, in -- in terms of evaluating a

        06            patient from the perspective of Axes I, II and

        07            III, using whatever assessment techniques would be

        08            -- whatever techniques might be used to assess a

        09            patient for Axes I, II and III, one could do those

        10            assessments under those three axes and arrive at a

        11            supportable diagnosis, correct?

        12                 A.   The evaluation doesn't preclude -- the

        13            evaluation is the same regardless of how many axes

        14            you fill out, it's just that some people don't

        15            bother or it's not necessarily relevant to use the

        16            other ones to describe a psychiatric disorder.

        17            But you could not, for example, get to a

        18            diagnostic conclusion about the presence of a

        19            psychiatric diagnosis without some assessment of

        20            functioning, even if you didn't actually document

        21            it with the GAF rating.  So I'm not quite with

        22            you.

        23                 Q.   I guess the point of my question is that

        24            irrespective of whether one makes an attribution

        25            to DSM, if the functional purposes that are
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        01            anticipated to be evaluated under those various

        02            axes, if they're done, even without saying, this

        03            is pursuant to DSM, that's really consistent with

        04            the standard of care, isn't it, in doing an

        05            evaluation for, in this case, a late-term

        06            abortion?

        07                 A.   I'm sorry.  I -- I don't understand your

        08            question.

        09                 Q.   Well, let's move on.  You agree that a

        10            distressing psychosocial situation can create a

        11            situation where a person could develop a

        12            psychiatric disorder, correct?

        13                 A.   It's possible.

        14                 Q.   In fact, you agree that life stressors

        15            can result in psychiatric disorders, correct?

        16                 A.   Typically, they contribute, they can

        17            contribute to the development of the disorder.

        18            There are only certain disorders where there's a

        19            direct causal relationship.  But they certainly

        20            can contribute to the develop -- development of

        21            disorders.

        22                 Q.   And you would agree that an unwanted

        23            pregnancy could result in a psychiatric disorder,

        24            correct?

        25                 A.   It could.  A wanted pregnancy could
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        01            result in a psychiatric disorder.

        02                 Q.   My question was:  An unwanted pregnancy

        03            could result in a psychiatric disorder, correct?

        04                 A.   Any disorder can, so any -- any pregnancy

        05            can result in a psychiatric disorder potentially,

        06            so, yes.

        07                 Q.   But in your view, treatment of that

        08            psychiatric disorder is not -- it -- it would not

        09            be -- it would not be consistent, in your view,

        10            with standard of care for a late-term abortion to

        11            be performed because there's a psychiatric

        12            disorder that has had its genesis, its org -- its

        13            origin from an unwanted pregnancy, correct?

        14                 A.   That is a -- an abortion of any kind,

        15            late term or not, is not a psychiatric treatment

        16            for any psychiatric disorder regardless of it's

        17            genesis.  An abortion that resolves distress

        18            related to a pregnancy is a situational

        19            intervention for a situational problem, but not

        20            necessarily a psychiatric disorder.

        21                 Q.   But it could be a psychiatric disorder --

        22                 A.   It --

        23                 Q.   -- that's being addressed?

        24                 A.   Not by an abortion.

        25                 Q.   So the fact that a -- a woman seeks an
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        01            abortion to preserve her mental health, if a

        02            practitioner agrees that that should be done, you

        03            would consider that to be outside the standard of

        04            care?

        05                 A.   Again, I am open to considering

        06            circumstances on a case-by-case basis.  I simply

        07            cannot think of the circumstances that would lead

        08            to that chain of events as you describe them.

        09                 Q.   We deviated from the GAF for a moment,

        10            but let me resume that.  Would you agree that the

        11            GF -- GAF has both objective and subjective data

        12            that are a -- a part of it?

        13                 A.   Yes.

        14                 Q.   Have you acquired any knowledge in the

        15            course of working on this case or any other

        16            source, for that matter, about how practitioners

        17            in Kansas utilize the GAF for purposes of

        18            assessing the mental health of a patient?

        19                 A.   Not specific to Kansas, no.  The -- the

        20            GAF is in the DSM.  The DSM is the same DSM in

        21            Kansas as it is anywhere else.

        22                 Q.   Would you agree that a physician can

        23            diagnose and treat a psychiatric disorder without

        24            relying on the DSM-IV for purposes of treating a

        25            patient?
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        01                 A.   Could you say that again?

        02                 Q.   Sure.  Would you agree that a -- a

        03            physician can make a diagnosis of a psychiatric

        04            disorder and treat, including prescribe drugs for

        05            that, without specifying that their diagnosis

        06            relates back to the DSM?

        07                 A.   You mean without actually citing the DSM?

        08                 Q.   Well, let's -- let's do that first,

        09            without actually citing the DSM?

        10                 A.   Okay.  You don't have -- you don't have

        11            to cite the DSM as a reference for every time you

        12            make a diagnosis, no.

        13                 Q.   And, in fact, a -- a physician could,

        14            based upon subjective evaluation of a patient,

        15            arrive at a -- at a supportable diagnosis based on

        16            subjective factors, arrive at a diagnosis of a

        17            psychiatric disorder and treat it accordingly,

        18            correct, based on subjective data alone?

        19                 A.   They could, but typically, that would be

        20            outside the standard of care.

        21                 Q.   And it would be your position that that

        22            would have to be augmented by some sort of

        23            objective data, such as blood pressure and body

        24            temperature and vital signs, correct?

        25                 A.   Well, in subjective data, it refers
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        01            primarily to what the person tells you and not to

        02            what is observable or reported or documented by

        03            other people.  So for someone to come in and say,

        04            doctor, I'm depressed, and for that person to say,

        05            okay, based on you're what you're telling me, I

        06            diagnose a major depression and prescribe a

        07            medication, that would not be a psychiatric

        08            evaluation or a supportable diagnosis and should

        09            not form the basis of treatment.  That's

        10            subjective information only --

        11                 Q.   Right.  And --

        12                 A.   -- without consideration of any other

        13            factors that might be contributing.

        14                 Q.   So in your view, it would require at

        15            least some inquiry from the physician to the

        16            patient to essentially determine the nature of the

        17            symptoms to determine whether they are consistent

        18            with the diagnosis of, let's say, major

        19            depression?

        20                 A.   Well, as a starting point, they would

        21            have to be consistent or -- they -- should be

        22            consistent for -- to come up with a diagnosis as a

        23            starting point.

        24                 Q.   Is it your view that the standard of care

        25            is based on what the average practic -- what the
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        01            average skilled practitioner in the field does,

        02            whether it's in a general field or a specialized

        03            field, average care?

        04                 A.   My understanding of the standard of care

        05            is that if you undertake a certain type of medical

        06            practice, that the standard of care is that you

        07            have to perform that practice with the degree and

        08            skill of a specialist if it's a specialized area

        09            of care.

        10                 Q.   Do you remember testifying, quote, my

        11            understanding of the standard of care is based on

        12            my understanding that it is the average care

        13            provided by the average skilled practitioner in a

        14            field, whether it's a general field or a

        15            specialized field?  Do you remember that

        16            testimony?

        17                 A.   Yes, that is true.

        18                 Q.   And you agree with that?

        19                 A.   I do agree with that.

        20                 Q.   The DTREE tool, for lack of a better

        21            description at this point, had you had any

        22            experience with it at all prior to this case?

        23                 A.   No, I'd never seen it.

        24                 Q.   And the DTREE, as I understand your

        25            description of it, has its origins or the authors
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        01            of the -- the DSM-IV have some -- have had some

        02            role in developing the DTREE as well, correct?

        03                 A.   It appears so, yes.

        04                 Q.   And you would consider that the authors

        05            of the DSM-IV are competent, I presume?

        06                 A.   Yes.

        07                 Q.   And so if they develop the DTREE as a

        08            diagnostic tool, does that affect your -- your

        09            opinion about its usefulness as a -- as a

        10            technique of analysis for mental health disorders?

        11                 A.   The fact that they are the authors of it,

        12            does that affect my opinion of it?

        13                 Q.   Yes.

        14                 A.   No.

        15                 Q.   And at any rate, you've never used the

        16            DTREE in your practice, correct?

        17                 A.   No.

        18                 Q.   It's a teaching tool -- and I think you

        19            described it as a teaching tool?

        20                 A.   Well, it can be either used for teaching

        21            or as an mnemonic device to help people remember

        22            the kinds of questions they're supposed to ask.

        23                 Q.   And in -- in that regard, as a mnemonic

        24            device, it does have the capacity then to cover

        25            parameters of information that would be useful in
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        01            arising at a diagnosis, correct?

        02                 A.   Yes.

        03                 Q.   And the -- the DTREE is an algorithm,

        04            correct?

        05                 A.   Correct.

        06                 Q.   And it can then be used to help rule out

        07            certain indications of a diagnosis, correct?

        08                 A.   If -- if the -- if the answers are

        09            accurate to the yes or no questions.

        10                 Q.   Accurate meaning truthful?

        11                 A.   No, just accurate meaning correct.

        12                 Q.   Accurate meaning correctly recorded by

        13            the practitioner as to the binary yes or no?

        14                 A.   They have to be accurate, I don't know

        15            how else to say it.  I mean, these are not really

        16            yes or -- I mean, the way they're put in there is

        17            as a yes or no question, but they're not really

        18            yes or no questions clinically.  Because just to

        19            use a typical example, a question with the

        20            conjunction "or" in it is not ultimately a yes or

        21            no question except in the broadest sense.

        22                 Q.   Your view is that a person that has a

        23            diagnosis of a psychiatric disorder should be

        24            treated with, for example, counseling?

        25                 A.   Possibly.
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        01                 Q.   Medication?

        02                 A.   Possibly.

        03                 Q.   Psychosocial support?

        04                 A.   Possibly.

        05                 Q.   Is it your view that if the diagnosis

        06            that -- that is made that a -- a practitioner

        07            would make has in -- includes the consideration of

        08            carrying a pregnancy to term would have adverse

        09            consequences for the mother and so that an

        10            abortion would be recommended, is that a -- in

        11            that circumstance, would the -- would you view a

        12            late-term abortion as a reasonable intervention or

        13            as an appropriate intervention?

        14                 A.   I'm sorry.  Could you re --

        15                 Q.   Sure.  In the instance when a

        16            practitioner determines that the carrying -- that

        17            carrying a pregnancy to term would have an adverse

        18            effect -- let's be more specific -- would have an

        19            irreversible substantial adverse consequence to a

        20            mother's mental health, would you agree that in

        21            that circumstance, an abortion would be an

        22            appropriate and reasonable intervention?

        23                 A.   If -- if who determined that?

        24                 Q.   A practitioner, a -- a medical

        25            practitioner.
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        01                 A.   Again, it would depend on the

        02            circumstances and -- and the -- and the

        03            qualifications and the -- and the training, et

        04            cetera, of the practitioner.  I mean, by virtue of

        05            -- of practice, that doesn't make one's

        06            recommendation necessarily reasonable.  Again. It

        07            really depends on the circumstances.  So it

        08            possibly -- it's possible.

        09                 Q.   Is it your view that you don't believe

        10            that it is within a standard of care for

        11            psychiatrists in some instances to refer a patient

        12            for an abortion?

        13                 A.   It's not within the standard of care for

        14            a psychiatrist to direct a patient to any course

        15            of action, whether it's an abortion, a divorce, a

        16            marriage, cosmetic surgery, anything.

        17                 Q.   It's still up to the patient to choose,

        18            if the patient's competent to do so, correct?

        19                 A.   Correct.  It is the psychiatrist's

        20            obligation to help the patient think through and

        21            consider the options that are available to them.

        22            Those options might be an abortion, might include

        23            an abortion and the patient might choose to pursue

        24            that option.  But to use one's standing as a

        25            doctor to recommend a life-altering action, a
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        01            wedding, marriage, divorce, giving up a child for

        02            adoption, having an abortion, undergoing an

        03            elective surgery, et cetera, it would be

        04            inappropriate to use your role as a care provider

        05            to influence someone in that way by saying, I'm

        06            referring you for an abortion, I'm referring you

        07            for cosmetic surgery, because you have an issue

        08            that you don't like the way your nose looks, I'm

        09            going to refer you for cosmetic surgery.  You

        10            discuss what their issues are and what their

        11            options are and what they'd like to do about it

        12            and discuss the pros and cons of cosmetic surgery

        13            in the context of all the other options they might

        14            have.

        15                 Q.   Let's not talk about other cosmetic

        16            surgeries, let's talk about abortions.

        17                 A.   Oh, okay.

        18                 Q.   You've never advised a patient that it

        19            would be medically recommended that an abortion

        20            would be a treatment option, correct?

        21                 A.   Not for a psychiatric disorder.

        22                 Q.   In other words, a mental health reason?

        23                 A.   Correct.  Mental health, meaning on the

        24            level of a psychiatric disorder and not on the

        25            level of a psychosocial or situational stress.
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        01                 Q.   Well, but we've already established that

        02            you agree that psychosocial stressors can -- can

        03            include an unwanted pregnancy, correct?

        04                 A.   It can include a wanted pregnancy.

        05                 Q.   We established -- my question is:  It

        06            includes an unwanted pregnancy, correct?

        07                 A.   A -- an -- an unwanted pregnancy is

        08            certainly almost by definition a psychosocial

        09            stressor.

        10                 Q.   And a -- a psychosocial distress --

        11            stressor can cause a psychiatric disorder,

        12            correct?

        13                 A.   No.  Typically, it can contribute to the

        14            development of a psychiatric disorder, except in

        15            -- except in, again, very unusual circumstances.

        16            I shouldn't say very unusual, but absent a direct

        17            -- a direct -- for example, a -- an assault by a

        18            parent, okay, that's a psychosocial stressor, but

        19            it also includes an assault, okay?

        20                 Q.   Do you remember this testimony at your

        21            deposition?  You said, quote, life stressors can

        22            result in psychiatric --

        23                      THE  REPORTER:  I'm sorry.  Psychiatric?

        24                 BY MR. EYE:

        25                 Q.   Sure.  Quote, life stressors can result
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        01            in psychiatric disorders, and certainly an

        02            unwanted pregnancy could result in a psychiatric

        03            disorder, end quote.  Do you remember that

        04            testimony?

        05                 A.   Yes.  And I -- I think I repeated it.  It

        06            could.

        07                 Q.   Let's talk a little bit about Patient 2

        08            for -- at this point.  Patient 2 is a 10-year-old

        09            girl, correct?

        10                 A.   Is it okay if I --

        11                 Q.   Oh, absolutely.

        12                 A.   -- refer --

        13                 Q.   Of course.

        14                 A.   -- somewhere?

        15                      THE WITNESS:  Would it be okay if we took

        16            a quick break before we dive in?

        17                      MR. EYE: Yeah, that's fine with me.

        18                      (THEREUPON, a recess was taken.)

        19                 BY MR. EYE:

        20                 Q.   Doctor Gold, we -- just before we broke,

        21            we were looking at the characteristics of Patient

        22            2.  You would agree that Patient 2, at the time in

        23            2003 when evaluated by Doctor Neuhaus, that

        24            Patient 2 was a 10-year-old and had been the

        25            victim of incest and rape, correct?
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        01                 A.   That is what her record indicated, yes.

        02                 Q.   Speaking of records, digress for a

        03            moment.  Do you know where these records that --

        04            that you looked at for this case, where they

        05            originated?

        06                 A.   Well, I got them from the Kansas board.

        07                 Q.   Do --

        08                 A.   Beyond that, I don't know their

        09            providence, so to speak.

        10                 Q.   So you don't know how it came to pass

        11            that the -- the charts that you reviewed were

        12            selected?

        13                 A.   No, I do not.

        14                 Q.   Or how they were obtained by the Board of

        15            Healing Arts?

        16                 A.   No, I don't know what their process is

        17            for obtaining records.

        18                 Q.   Or anybody else who may have obtained

        19            these records properly or improperly, correct?

        20                 A.   I -- I don't understand that last part.

        21                 Q.   Yeah.  Do you know whether there was any

        22            -- whether there were any improprieties associated

        23            with acquisition of these particular records that

        24            you've reviewed?

        25                      MR. HAYS:  Objection, outside the scope
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        01            of direct.

        02                      MR. EYE:  Well, we're dealing with --

        03            we're dealing with records generally, so I think

        04            --

        05                      PRESIDING OFFICER:  Overruled.

        06                 BY MR. EYE:

        07                 Q.   Do you -- are you aware of any

        08            improprieties associated with these records as to

        09            how they came to be known to anybody outside the

        10            practitioners that were dealing with these

        11            patients?

        12                 A.   No, I'm not aware of anything.

        13                 Q.   Again, Patient 2.  And I apologize for

        14            the -- for the break in that.  Would you agree

        15            that -- that a 10-year-old carrying a pregnancy to

        16            term carries with it the risk of substantial and

        17            irreversible damage to that child's mental health?

        18                 A.   I -- I cannot categorically agree to

        19            that, although I -- I mean, it's clearly a -- a

        20            horrifying situation.  I cannot categorically

        21            agree that carrying the child to term causes

        22            irreversible and substantial harm to their mental

        23            health.

        24                 Q.   With a 10-years-old?

        25                 A.   Of -- if 10, 20, 40, 50.
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        01                 Q.   No, I'm just -- I'm just talking about

        02            the 10-year-old in this case.

        03                 A.   Yes.  Categorically, I cannot state that.

        04            There's a -- a high possibility, but I cannot

        05            absolutely cat -- is it a good thing?  No.  But

        06            that doesn't mean that it's the same thing as

        07            substantial and irreversible harm to their mental

        08            health.

        09                 Q.   You would agree that a specific child

        10            could develop severe emotional problems from -- a

        11            10-year-old child as a result of carrying a

        12            pregnancy to term, correct?

        13                 A.   It's -- it's certainly possible.

        14                 Q.   And you've never had an occasion to treat

        15            a 10-year-old pregnant girl, correct?

        16                 A.   I would not undertake such a -- a

        17            patient.  It requires a level of skill that -- and

        18            -- and clinical training that I don't have.

        19                 Q.   But --

        20                 A.   In this particular case, the rape and

        21            incest is -- is at least equally, if not more

        22            likely, to be damaging than the pregnancy, which

        23            adds a level of complexity to the evaluation and

        24            treatment of this patient, aside from her age.

        25                 Q.   And the rape and -- and incest that
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        01            caused this 10-year-old girl to be pregnant, would

        02            there -- would that be a so-called gatekeeper

        03            incident or event?

        04                 A.   It -- it could be, depending -- yes, I

        05            mean, it -- it could be, without question.

        06                 Q.   And you would agree that -- that in some

        07            cases, a 10-year-old child carrying a pregnancy to

        08            term would cause substantial and irreversible harm

        09            to her mental health?

        10                 A.   It's possible.

        11                 Q.   I want to talk a little bit about the --

        12            the MI and -- and again, sort of general terms

        13            here.

        14                 A.   Okay.

        15                 Q.   The purpose of the MI is to survey

        16            various categories of behaviors to determine

        17            whether any of those indicate that there might be

        18            abnormalities in a person's mental health,

        19            correct?

        20                 A.   Well, I've never seen this MI screening

        21            previously, but my understanding of what this

        22            particular format is is that it is a screening

        23            tool that can be used in person or by phone by a

        24            member of Doctor Tiller's staff who is not a

        25            trained mental health professional to screen for
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        01            symptom -- for -- I shouldn't say symptoms -- for

        02            changes in emotional or behavioral functioning

        03            that could represent symptoms of a psychiatric

        04            disorder.

        05                 Q.   And you would agree that -- that not

        06            necessarily in isolation, but in conjunction with

        07            other techniques of analysis, that the use of the

        08            SIGECAPSS -- again, it's an mnemonic device, but

        09            --

        10                 A.   Correct.

        11                 Q.   -- surveying those particular categories

        12            or parameters, that that would be within the

        13            standard of care to rely on that information to

        14            help form a diagnosis, correct?

        15                 A.   Well, rely depends on one's own

        16            evaluation.

        17                 Q.   In other words, if -- if the SIGECAPSS

        18            were used by the practitioner, and I -- and I'm --

        19            I'm going to assume the SIGECAPSS was completed by

        20            one of the staff people -- that document is handed

        21            off or record is handed off to practitioner,

        22            Doctor Neuhaus, that that would be -- it would be

        23            within the standard of care for her to utilize

        24            that in conjunction with other methods to arrive

        25            at a supportable diagnosis, correct?
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        01                 A.   It could be, yes.

        02                 Q.   And that's within the standard of care?

        03                 A.   That could be, yes.

        04                 Q.   And, in fact, the SIGECAPSS covers the

        05            minimum level of information that you would need

        06            to know to screen for depression, correct?

        07                 A.   As a screening tool, yes.

        08                 Q.   And then the practitioner can use the

        09            SIGECAPSS record as a means by which to conduct a

        10            face-to-face interview or evaluation?

        11                 A.   Well, it -- one's own -- whether there

        12            was a SIGECAPSS or not, that information should be

        13            reviewed in a mental health evaluation anyway.

        14            But because one has some clues in terms of

        15            directions to follow, one would then expand upon

        16            the SIGECAPSS information in conjunction with all

        17            of the other information that you would get in an

        18            evaluation.

        19                 Q.   Now, as I understand your testimony, a

        20            proper mental health evaluation would include a --

        21            a -- obtaining or reviewing a history of a

        22            patient, correct?

        23                 A.   Current and past history, yes.

        24                 Q.   Right.  Well, history assumes a

        25            retrospective view, correct?
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        01                 A.   Well, yes, but you can have a history of

        02            their current problems started last week and

        03            includes this, and then a past history, I had this

        04            problem once before two years ago.  So there's a

        05            current history that's the problem under -- that

        06            -- that's brought that person in for treatment or

        07            evaluation and then there is their past history,

        08            and the two are not necessarily the same.

        09                 Q.   All right.  So a history broken down into

        10            --

        11                 A.   Right.

        12                 Q.   -- past and the history of any present

        13            presenting problems?

        14                 A.   Correct.

        15                 Q.   And it would require in addition to the

        16            history -- well, what -- in addition to the

        17            history, what would it require, Doctor?

        18                 A.   The history, the psychosocial

        19            circumstances, family, social functioning, medical

        20            history, mental status examination, medical

        21            records or treatment records and information from

        22            care providers, which becomes increasingly --

        23            which is critical in the evaluation of children

        24            and adolescents.

        25                 Q.   And conceivably, all of that information



�  00559

        01            can be derived through a face-to-face interview?

        02                 A.   I mean, potentially.

        03                 Q.   Okay.

        04                 A.   Again, one of the issues with evaluating

        05            children and adolescents is that their

        06            developmental levels often preclude getting the

        07            kind of good verbal information that you might

        08            need to form an opinion.  They're often not the

        09            best describers, for a variety of reasons, of

        10            their own emotional state or mental history.

        11                 Q.   So one would rely on the observations or

        12            information from an adult who had familiarity with

        13            the child?

        14                 A.   One -- one might and one -- it -- it

        15            frequently does, and after assessing the agenda of

        16            the adult to the extent possible.

        17                 Q.   And when you say assess the agenda of the

        18            adult, I presume you mean to -- to try to detect

        19            whether there are ulterior motives for presenting

        20            the child for an evaluation --

        21                 A.   Correct.

        22                 Q.   -- for abortion?

        23                 A.   Cor -- well, presenting a child for any

        24            evaluation.

        25                 Q.   But in this case, for an abortion?
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        01                 A.   In -- in --

        02                 Q.   That's what we're talking about here,

        03            isn't it?

        04                 A.   Yes, but -- yes, so it -- when I say

        05            ulterior, I don't mean ulterior motives in terms

        06            of something nefarious, but just parents sometimes

        07            have an agenda that's not always in the child's

        08            best interest, unfortunately, and you want to make

        09            sure that that's not necessarily the case.  Or

        10            there are other problems going on and the child

        11            becomes an identified patient, as they say, when

        12            the problems are really elsewhere.

        13                 Q.   So if a -- if a parent determines that

        14            it's in the child's best interest to obtain a

        15            therapeutic abortion based on a mental health

        16            evaluation that's been done, would you be

        17            deferential to the parent's choice in that regard,

        18            even though you don't consider it to be an

        19            appropriate intervention?

        20                 A.   If peop -- if someone is legally entitled

        21            to an abortion, then whether they are children or

        22            adults, they are entitled to the abortion.  And

        23            the reason -- if they're legally entitled, they're

        24            legally entitled, that's -- that's it.  I -- I

        25            wouldn't have an opinion in such a case.
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        01                 Q.   No medical opinion at all?

        02                 A.   I don't know about a medical opinion.

        03            There might be a medical opinion that -- in terms

        04            of psychiatric opinion --

        05                 Q.   Okay.  Psychiatric opinion?

        06                 A.   Would I have -- okay -- I'm -- maybe I'm

        07            confused and don't understand the question.  Could

        08            you repeat it?

        09                 Q.   Would you be deferential to a parent who

        10            would choose to have an abortion performed for a

        11            minor child subsequent to a mental health

        12            evaluation that indicated that carrying the

        13            pregnancy to term might cause substantial and

        14            irreversible harm to the child's mental health?

        15            Even though you don't believe --

        16                 A.   Would I be deferential --

        17                 Q.   -- abortion is --

        18                 A.   -- to the parent?  I mean, it's

        19            ultimately, if -- if it's a minor child, then a

        20            decision is ultimately a parent's decision and I

        21            would have no -- they're the legal decision-maker.

        22            I don't understand about -- about the deferential

        23            part.

        24                 Q.   Even though you might disagree with that

        25            choice?
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        01                 A.   It -- it's not a question of disagreeing

        02            with the choice.  It's do -- my opinion would --

        03            if I was involved psychiatrically in that case,

        04            which I would say typically, I would not be

        05            because such a case requires evaluation by a

        06            specialist in the evaluation of children, my

        07            opinion would be based on such an evaluation and

        08            if there are circumstances in that case that

        09            indicate that that's one of those extreme cases,

        10            then that -- my opinion might support that, might

        11            support a late-term abortion or an early abortion

        12            or whatever.  But again, the -- these generic --

        13            you know, an age by itself doesn't indicate

        14            anything, a diagnosis by itself doesn't indicate

        15            anything.  You have to have the specific

        16            circumstances.

        17                 Q.   That can frequently be drawn out during

        18            the face-to-face interview?

        19                 A.   Often, not always.  But, and, again,

        20            depending on the communication skills and the

        21            developmental level of the child or adolescent,

        22            but typically, you need somebody else.

        23                 Q.   And -- and I think that you've testified

        24            and I think you would agree that -- that the

        25            face-to-face interview can yield a wealth of
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        01            information about a patient's mental health

        02            status, correct?

        03                 A.   Correct.

        04                 Q.   And the face-to-face interview is, in

        05            large measure, an exercise in subjectivity or --

        06            or judging subjective parameters of -- of -- that

        07            the patient presents, correct?

        08                 A.   Well, there's some subjectivity in --

        09            involved in it, there's some objectivity involved

        10            in it.  Someone -- just to use an extreme example,

        11            someone's not maintaining their personal hygiene,

        12            that, you know -- and you can smell, you know,

        13            body odor, et cetera, that would be, I think, an

        14            objective type of observation, an example of an

        15            objective type of face-to-face observation.  If

        16            they can't sit still.  There are -- there are

        17            certain objective elements to it.

        18                 Q.   Of course, sitting still is -- is sort of

        19            in the eye of the beholder, isn't it?  Some people

        20            would judge conduct as sitting still, others would

        21            -- would not, correct?

        22                 A.   Well, yes, but if you're talking about a

        23            psychiatric evaluation, you're not just talking

        24            about necessarily someone whose more or less

        25            sitting still, you're talking about someone who's
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        01            agitated, has extreme psychomotor behavior, can't

        02            stop moving, tapping, et cetera.  It's not -- it's

        03            not -- the observations are not supposed to be for

        04            subtle signs necessarily, that kind of stuff.

        05                 Q.   Let's clarify the nomenclature here for

        06            just a moment.  Do you use synonymously

        07            psychiatric evaluation and mental health

        08            evaluation?

        09                 A.   Yes.

        10                 Q.   And is it your view that a psychiatric

        11            evaluation is necessary under the standard of care

        12            in Kansas to justify a late-term abortion?

        13                 A.   My understanding of the statute is that

        14            it -- it does not say that a psychiatric

        15            examination is necessary, that's the statute.

        16                 Q.   In order to -- to meet the statutory

        17            requirements?

        18                 A.   No, it's not necessary.

        19                 Q.   All right.  Let's -- let's go back to the

        20            mental health evaluation.  During the -- a -- a

        21            clinical interview, there is no specific time that

        22            it -- that it must last in order to be considered

        23            within the standard of care, correct?  I mean,

        24            there's no hard and fast rule that says a -- a

        25            clinical inter -- the clinical interview must have
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        01            a specific duration to be within the standard of

        02            care?

        03                 A.   That is correct.

        04                 Q.   And would you agree that some clinical

        05            interviews will be longer because of the

        06            complexity of issues or the -- the amount of

        07            information that's -- that's required to be

        08            covered in order to arrive at a diagnosis?

        09                 A.   That would be correct.

        10                 Q.   And some could be appreciatively shorter?

        11                 A.   Within certain reasonable limits.

        12                 Q.   And -- and you've never specified a

        13            minimum time that's required in order to do an --

        14            an adequate clinical interview, correct?

        15                 A.   Correct.

        16                 Q.   And there is no specific time that's

        17            designated as a minimum for conducting a proper

        18            clinical interview, correct?

        19                 A.   There is no specific numerical

        20            designation of a time, no.

        21                 Q.   Thank you.  In -- in terms of the history

        22            that is part of the medical -- or the -- the

        23            medical health evaluation rather, that would

        24            include a -- social characteristics, correct?

        25                 A.   Correct.
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        01                 Q.   Pertinent medical considerations or

        02            medical history?

        03                 A.   Correct.

        04                 Q.   School or academic involvement if you're

        05            talking about a school-age girl?

        06                 A.   Correct.

        07                 Q.   Interactions with family members, is that

        08            part of the history?

        09                 A.   Yes.

        10                 Q.   And if it's a person who works, their

        11            occupational characteristics or their functioning

        12            in their occupation?

        13                 A.   Yes.

        14                 Q.   And there may be other categories, but

        15            those are representative of the kinds of things

        16            that -- that would be covered during the course of

        17            a typical mental health interview that's being

        18            done to cover the history of a patient?

        19                 A.   That is correct.

        20                 Q.   And the history really is broken down

        21            into medical and nonmedical, correct?  In other

        22            words --

        23                 A.   Broad --

        24                 Q.   -- if certain -- and I'm sorry.  Go ahead

        25                 A.   -- broadly.
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        01                 Q.   All right.  And then the fourth category

        02            would be a mental status evaluation, correct?

        03                 A.   It's technically a mental status

        04            examination, but --

        05                 Q.   Okay.

        06                 A.   -- yes.

        07                 Q.   Mental status examination.

        08                 A.   Yes.

        09                 Q.   And that's broken into two subparts, the

        10            psychiatric aspect and the cognitive aspect, is

        11            that --

        12                 A.   More or less correct, yes.

        13                 Q.   And it is the case that in terms of --

        14            and I think we've already discussed that medical

        15            history is something that can be derived through

        16            the interview, correct?

        17                 A.   Assuming that you have someone who can

        18            communicate that information.

        19                 Q.   And because it's the case that physicians

        20            frequently do mental health interviews without the

        21            benefit of the -- of the -- all the medical

        22            records that are -- records that have ever been

        23            generated regarding a certain patient, correct?

        24                 A.   That is correct.

        25                      MR. HAYS:  Objection, assumes facts not
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        01            in evidence.

        02                      MR. EYE:  I'm just asking in terms of the

        03            general, almost kind of a hypothetical, I suppose.

        04                      PRESIDING OFFICER:  Overruled.

        05                 BY MR. EYE:

        06                 Q.   That's the case, isn't it?

        07                 A.   That is the case.  Depending on the

        08            evaluation and what the evaluation is going to be

        09            used for, the standard of care may require at

        10            least an attempt to access those records, even if

        11            that attempt is unsuccessful.

        12                 Q.   Otherwise, it's permissible to rely upon

        13            the verbal recapitulation of a patient's medical

        14            history in order to complete the mental health

        15            evaluation?

        16                 A.   It depends on the quality of -- of the --

        17            of the clinical information you're getting.  If

        18            you're just not getting the information you need,

        19            then, no, it would be below the standard of care

        20            to rely on it exclusively.

        21                 Q.   Now, in terms of the mental status

        22            evaluation -- or examination -- I'm sorry --

        23                 A.   Yes.

        24                 Q.   -- mental status examination, the -- the

        25            psychiatric aspect of that, is that part of the
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        01            face-to-face interview process that one can -- can

        02            do the psychiatric aspect of that mental status

        03            evaluation during a face-to-face interview?

        04                 A.   Yes.

        05                 Q.   And likewise, with the cognitive aspect,

        06            isn't that something that can be covered during

        07            the face-to-face interview?

        08                 A.   Yes.

        09                 Q.   Because the cognitive aspect would

        10            include questions regarding whether a patient is

        11            oriented times three, correct?

        12                 A.   That's one question that's asked.

        13                 Q.   And orientation times three means what?

        14                 A.   That they know their name, their date and

        15            -- name, date and where they are, I believe.

        16                 Q.   And that could be derived pretty quickly

        17            in terms of understanding whether the -- the

        18            patient is cognizant of their current place and

        19            time and -- and their identity, correct?

        20                 A.   Correct.

        21                 Q.   And if the cognitive function that the

        22            physician observes, Doctor Neuhaus observes, is --

        23            does not reflect any abnormalities, there would

        24            not be a necessity to document those negatives,

        25            correct?
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        01                 A.   I don't know that that's true.  A -- a

        02            standard evaluation and documentation documents

        03            significant positive and negative findings.

        04            Again, when you're dealing with children and

        05            adolescents, because there's always going to be a

        06            question of their developmental level and stage,

        07            you need to document the positive finding that

        08            show their cognitive capacity, as well as what

        09            their cognitive impairments might be.  Now -- now,

        10            orientation is pretty basic, but it also goes on

        11            to ask some other --

        12                 Q.   Was it your testimony under direct that

        13            -- that you don't document negatives?

        14                 A.   I don't think so.  Negatives can be just

        15            as significant as positive findings.

        16                 Q.   True.  But in terms of determining that

        17            there was no -- in a particular patient, no

        18            cognitive impairments, would it be necessary to

        19            document -- to -- to use words to the effect,

        20            there were no cognitive impairments observed?

        21                 A.   Right.  But --

        22                 Q.   That would be a co --

        23                 A.   That would be adequate documentation

        24            assuming there was some evidence of a clinical

        25            evaluation that you could under -- you could
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        01            understand what that -- no -- no cognitive

        02            impairments is a conclusion.  You need at least

        03            some data to understand how the physician arrived

        04            at that.  So if you stopped at just orientation

        05            and the person could give you person, place and

        06            time, you could write, no cognitive impairments,

        07            but you haven't really done a full evaluation and

        08            the person reading the document would not know

        09            that.

        10                 Q.   And you agreed, I think, earlier, that

        11            standard of care for mental health evaluation and

        12            exam -- or examination can be met in the absence

        13            of adequate documentation, correct?

        14                 A.   Anything is possible and the absence of

        15            -- as they say, the absence of documentation isn't

        16            the documentation of absence, so, yes.

        17                 Q.   Right.

        18                 A.   People can do things and not write down

        19            that they did them.

        20                 Q.   Correct.  Thank you.  It's permissible

        21            for Doctor Neuhaus in the course of doing mental

        22            health examinations, to rely upon the observations

        23            of other physicians of a particular patient that's

        24            being evaluated, correct?

        25                 A.   It depends what you mean by rely upon.
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        01                 Q.   Re --

        02                 A.   She can are rely upon them to inform her

        03            own evaluation, but she could not necessarily rely

        04            upon them as a sole basis for her diagnosis.

        05                 Q.   Can she use them as a sort of a

        06            corroborative tool?

        07                 A.   Yes.

        08                 Q.   All right.  So if in the course of doing

        09            a mental health evaluation, it would be

        10            permissible for Doctor Neuhaus to review, for

        11            example, Doctor Tiller's mental health evaluation

        12            and use that as a means by which to conduct at

        13            least part of the face-to-face interview?

        14                 A.   One -- one would hope that if Doctor

        15            Tiller had done such an evaluation, that Doctor

        16            Neuhaus would be able to review it.

        17                 Q.   Because that's part of the history, isn't

        18            it?

        19                 A.   Well, it -- it's part of the record

        20            review and it's a recent evaluation from a -- a

        21            physician.  And you want -- and that would be part

        22            of what you would want to review, yes.

        23                 Q.   Okay.  Doctor Gold, in -- in reviewing

        24            the statutes that you were provided, in terms of

        25            performing a -- an evaluation as to whether or not
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        01            a patient would qualify for a late-term abortion,

        02            that statute doesn't require that the evaluation

        03            be done by a psychiatrist, does it?

        04                 A.   No, it does not.  I don't think it

        05            specifies anything about evaluation, it only

        06            specifies a certain conclusion.

        07                 Q.   And there's no specification as to how

        08            that conclusion is reached in the statute?

        09                 A.   That is correct.

        10                 Q.   From the perspective of an average prac

        11            -- practitioner that we were talking about earlier

        12            in terms of evaluating standard of care or

        13            establishing standard of care, an average

        14            practitioner, would you agree that practitioners,

        15            medical practitioners that are not psychiatrists

        16            make diagnoses of depression that are the product

        17            of a face-to-face interview with a patient?

        18                 A.   I -- I'm not sure I understand the

        19            question.

        20                 Q.   Would you agree that practitioners make

        21            diagnoses of depression, for example, and

        22            prescribe treatment for it that don't necessarily

        23            do everything that you've specified that would be

        24            required in a mental health evaluation?

        25                 A.   Yes.
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        01                 Q.   And would you -- do you know whether

        02            that's the practice in Kansas?

        03                 A.   I would assume that it is.  It's --

        04                 Q.   And that's --

        05                 A.   -- not uncommon among -- I'm sorry --

        06            it's not uncommon among family practitioners,

        07            primary care practitioners, OB/GYNs.

        08                 Q.   That aren't necessarily specialized in

        09            psychiatry?

        10                 A.   That -- that is correct.  They -- yes.

        11                 Q.   And they can do that and still be within

        12            the standard of care?

        13                 A.   Up to a point, yes.  And the more complex

        14            the evaluation becomes and the less they adhere to

        15            established guidelines for those kinds of

        16            evaluations or for general psychiatric

        17            evaluations, the further away from standard of

        18            care they're running the risk of moving.

        19                 Q.   But it -- it really is left up to the

        20            practitioner's clinical judgment during the course

        21            of the face-to-face interview to determine whether

        22            a patient -- whether a -- a --a diagnosis of a

        23            mental health problem is justified, correct?

        24                 A.   I mean, if they're make -- if they're

        25            doing the assessment, then it is their -- they can
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        01            do their own assessment. And those categories of

        02            doctors and perhaps some others off -- will often

        03            do that.

        04                 Q.   So it would be within the standard of

        05            care?

        06                 A.   Again, it depends on the particular

        07            evaluation.  The more complicated the patient is,

        08            the more the standard of care -- you know,

        09            standard of care also requires that you don't

        10            treat things that you're not qualified to treat.

        11            And that's broadly pretty much everywhere and

        12            there are exceptions for things like if you're the

        13            only doctor within, you know, 1,200 miles, you may

        14            be called upon to do things that a specialist

        15            would do if that person -- patient were in an

        16            urban area and had easy access to an emergency

        17            room.  But absent resource issues, the standard of

        18            care typically requires that if you're not

        19            qualified or trained or have the expertise to

        20            treat something, you refer it to somebody who

        21            does.  Okay?  So something that's relatively

        22            simple and straightforward, you could do an

        23            assessment and not be outside the standard of

        24            care.  And something that's very, very,

        25            complicated would almost de facto put you outside
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        01            the said -- standard of care if it requires an

        02            expertise that you don't have and you don't refer

        03            it.

        04                 Q.   Doctor, what is your -- it -- it -- it is

        05            the case that patients that Doctor Neuhaus

        06            evaluated, the 11 patients that -- whose charts

        07            that you reviewed, they were there to determine

        08            whether or not they could obtain a late-term

        09            abortion, correct?

        10                 A.   They were where?

        11                 Q.   At the -- at -- at -- present in front of

        12            her at Women's Health Care Services in Wichita?

        13                 A.   The -- my understanding was that they

        14            were there in order for Doctor Neuhaus to provide

        15            a second opinion regarding whether they would

        16            suffer -- suffer substantial and irreversible harm

        17            to a major organ.

        18                 Q.   So that was a -- that -- that's a fairly

        19            specific kind of objective in terms of the

        20            evaluations that Doctor Neuhaus was doing,

        21            correct?

        22                 A.   Correct.

        23                 Q.   And you do evaluations for things like

        24            disability, correct?

        25                 A.   Correct.
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        01                 Q.   You do evaluations as far as determining

        02            whether somebody's competent to stand trial,

        03            correct?

        04                 A.   Correct.

        05                 Q.   And those are fairly focused kinds of

        06            evaluations, the disability and competency,

        07            correct?

        08                 A.   Sometimes.

        09                 Q.   Yeah.  I mean, you go into it with the

        10            idea of you're judging a patient -- or not

        11            necessarily a patient --

        12                 A.   Yes.

        13                 Q.   -- but a person to determine whether or

        14            not they have or don't have a disability, for

        15            instance?

        16                 A.   Well, based on a psychiatric problem.  So

        17            determining -- people can have impaired

        18            functioning or lack competency for all kinds of

        19            reasons.  My job is to determine whether those

        20            reasons are psychiatric.  And if they're not, to

        21            say, gee, move on to something else.

        22                 Q.   Would it be the case that you use the

        23            same evaluation techniques to determine the

        24            competency of a person to stand trial as you would

        25            to determine whether somebody has a disability
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        01            related to a psychiatric disorder?

        02                 A.   To some degree, but of course, it's not

        03            exactly the same.

        04                 Q.   There are some overlaps, but there are

        05            some distinctions as well, correct?

        06                 A.   That is correct.

        07                 Q.   And would it be the case -- although

        08            you've never done a mental health examination for

        09            purposes of determining whether a -- carrying a

        10            pregnancy to term would cause a substantial and

        11            irreversible harm to a -- a female's mental

        12            health, would it be reasonable to expect that that

        13            kind of evaluation might have some common ground

        14            with other kinds of mental evaluations -- or

        15            examinations rather, but would also have some

        16            specific characteristics?

        17                 A.   Yes.

        18                 Q.   Although you've never done them?

        19                 A.   Yes.  I -- any evaluation is tailored to

        20            the circumstances of the evaluation, particularly

        21            a consultation.

        22                 Q.   And you've never received any training

        23            about how to conduct an -- a mental health

        24            examination for a woman who -- or for a female

        25            rather, whose pregnancy carried to term might
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        01            cause substantial and irreversible harm, correct?

        02                 A.   No.

        03                 Q.   You've never been trained on that?

        04                 A.   I -- I -- I don't know anyone whose ever

        05            been trained on that.

        06                 Q.   You've never consulted with -- you never

        07            knew Doctor Tiller, of course, did you?

        08                 A.   No, I did not.

        09                 Q.   And you didn't review any of the

        10            materials that he developed in the course of his

        11            practice to help provide some guidance in that

        12            regard, correct?

        13                 A.   That is correct.

        14                 Q.   And you've never consulted an attorney,

        15            for example, to determine exactly what would be

        16            required under a standard of care to make a -- a

        17            justifiable conclusion regarding whether carrying

        18            a pregnancy to term would cause substantial and

        19            irreversible harm to a female's health, correct?

        20                      MR. HAYS:  Objection, relevant --

        21            relevance.

        22                      MR. EYE:  Goes to the basis of her

        23            knowledge.

        24                      PRESIDING OFFICER:  Overruled.

        25                 A.   No, I've never consulted an attorney for
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        01            that reason.

        02                      MR. EYE:  Your Honor, this is probably as

        03            good a time to break as any for -- for me, at

        04            least.

        05                      PRESIDING OFFICER:  Okay.

        06                      (THEREUPON, a recess was taken.)

        07                 BY MR. EYE:

        08                 Q.   Doctor, a -- a couple of items that I'd

        09            like to talk -- ask you about concerning Doctor

        10            Tiller's mental health examination that he did and

        11            that you testified about -- or -- or some of the

        12            ones that he did you testified about.  It was your

        13            opinion that the ones that you at least were asked

        14            about, met the standard of care, correct?

        15                 A.   Yes.

        16                 Q.   Okay.  And the -- the standard of care in

        17            terms of those meant the -- the recordation, the

        18            documentation of the -- the mental health

        19            examination.  Does that include determining the

        20            duration of the examination, duration of time?

        21                 A.   Not specifically.

        22                 Q.   Okay.  Because it's the case that Doctor

        23            Tiller's don't specify the duration of time that

        24            those mental health examinations that he did

        25            required, correct?
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        01                 A.   That is correct.

        02                 Q.   So any inference that there's a

        03            requirement for documentation purposes that it

        04            include the duration of time that a mental health

        05            examination took is not part of the standard of

        06            care, correct?

        07                 A.   No.

        08                 Q.   So it is part of the standard of care?

        09                 A.   I'm sorry.

        10                 Q.   I -- let me start over.  It -- you said

        11            that Doctor Tiller's examinations, mental health

        12            examinations met the standard of care, correct?

        13                 A.   Correct.

        14                 Q.   And you could go back and look at the

        15            ones you testified about, but my review of them

        16            indicated that they did not include a

        17            specification as to the duration of time that the

        18            mental health examination required.

        19                 A.   That is -- that is also my recollection.

        20                 Q.   Right.  And yet, in spite of the absence

        21            of that, that report -- or his reports, I should

        22            say, met standard of care?

        23                 A.   Yes.

        24                 Q.   So would we -- we infer from that, that

        25            there is no standard of care requirement that
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        01            there be a documentation as to the duration of

        02            time that a mental health examination requires?

        03                 A.   No.  There -- there's a requirement as to

        04            content, which implies that enough time has to be

        05            given to obtain that content, but it doesn't

        06            specify how much time it's going to be because

        07            that's obviously going to differ.

        08                 Q.   My question was though as far as the

        09            documentation is concerned, not necessarily that

        10            there's a preconceived idea that, you know, a -- a

        11            mental health examination takes a particular

        12            amount of time.  My question's about the

        13            documentation aspect of it.  You don't have to

        14            record the duration of time that the mental health

        15            exam took in order to meet standard of care for

        16            documentation, correct?

        17                 A.   No.  Not -- not if the content reflects

        18            that an adequate examination was undertaken.  In

        19            -- in response to your previous question, for

        20            example, if someone documents that they spent an

        21            hour evaluating the patient, but then doesn't

        22            document specific clinical information, there is

        23            at least an inference that's -- that they spent

        24            that time talking about clinical information.

        25                 Q.   An inference that they did take that time
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        01            or that they spent the time speaking about

        02            clinical information?

        03                 A.   That's correct.

        04                 Q.   Okay.

        05                 A.   But if there is --

        06                      THE  REPORTER:  Hold on.  If they spent

        07            the time speaking?

        08                 BY MR. EYE:

        09                 Q.   -- about clinical information?

        10                 A.   Right.  But if there's no specific

        11            clinical information and no documentation about

        12            the amount of time spent with the patient, then

        13            there's no way even to tell that an actual

        14            clinical evaluation occurred.

        15                 Q.   Well, there's a difference between

        16            whether one occurred and the duration that -- that

        17            one required, correct?

        18                 A.   Correct.

        19                 Q.   Okay.  And I -- I'm -- I'm not dealing

        20            with whether one occurred or not, I'm dealing

        21            simply with the standard of care required to

        22            documenting the duration of time that these exams

        23            took.

        24                 A.   Okay.

        25                 Q.   And there is no standard of care to
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        01            record the dur -- duration of time that these

        02            exams took, because Doctor Tiller didn't do that?

        03                 A.   No.

        04                 Q.   And yet, you found his to be within the

        05            standard of care?

        06                 A.   Correct.

        07                 Q.   In terms of the process that was used in

        08            Doctor Tiller's office to evaluate parents --

        09            parents -- patients for purposes of -- of

        10            abortions, is it your understanding that the --

        11            that the intake was handled by nonmental health

        12            trained staff?

        13                 A.   Yes.

        14                 Q.   Is it also your understanding that they

        15            were directed to ask the questions from the

        16            SIGECAPSS and then record the responses that they

        17            got from patients or patients' guardians and

        18            parents?

        19                 A.   Well, the outline indicator also  had

        20            some other questions on it besides the SIGECAPSS,

        21            but it's my impression, understanding that they

        22            were basically directed to ask these questions and

        23            record the answers.

        24                 Q.   Was it your understanding that they were

        25            required to record the answers verbatim or as
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        01            close to verbatim as they could get it?

        02                 A.   That, I don't have an understanding.

        03                 Q.   And to the extent that this was the

        04            routine that Tiller's staff engaged as far as

        05            asking those questions and then writing down

        06            responses in a verbatim way, is -- is reliance on

        07            the MI and the SIGECAPSS reasonable to use as a

        08            part of a mental health examination?

        09                 A.   At -- yes, as -- as a document to review

        10            and draw your attention to areas that need further

        11            elucidation.

        12                 Q.   Let's talk a little bit about the

        13            aftercare aspect of your opinions.  Is -- is it

        14            your opinion that in order to meet after -- in

        15            order to meet standard of care, that Doctor

        16            Neuhaus was required to make referrals to other

        17            health care providers when she concluded that

        18            there was a mental health diagnosis or a mental

        19            health-based diagnosis?

        20                 A.   Not necessarily.

        21                 Q.   So it was a judgment call as to whether

        22            there would be a recommendation for follow-up by

        23            Doctor Neuhaus?

        24                 A.   No.  If one is diagnosing a psychiatric

        25            disorder, and especially if there is a question of
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        01            it being something of a urgent, emergent or crisis

        02            issue, it -- which it is if the con -- if the idea

        03            of suicide arises, then even as a consultant, one

        04            is obligated to make certain that somebody is

        05            following up.  Now, that may not require a

        06            specific referral to a specific counselor, but

        07            there has to be some follow-up of the psychiatric

        08            care.

        09                 Q.   Now, when your deposition was taken back

        10            in June of this year, I believe you testified that

        11            you were not familiar with the WHCS aftercare

        12            provisions?

        13                 A.   WH --

        14                 Q.   Women's Healthcare Services, the -- the

        15            -- the George Tiller clinic.

        16                 A.   I was not.

        17                 Q.   Have you familiarized yourself with any

        18            of -- with anything related to the Women's

        19            Healthcare Services process or procedures for

        20            follow-up care since your deposition?

        21                 A.   And when we're talking about follow-up

        22            care, we're talking -- I'm referring to follow-up

        23            psychiatric care.

        24                 Q.   I'm -- I'm -- my question is -- right now

        25            is generalized to any follow-up care.
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        01                 A.   Okay.  There -- there is in some of

        02            Doctor Tiller's records, a form that discusses

        03            aftercare for the patients.  And usually, that is

        04            -- or -- or when that form is present, that's

        05            exclusively OB/GYN care follow-up for the

        06            abortion.  So there is nothing in Doctor Tiller's

        07            charts about follow-up psychiatric care.

        08                 Q.   Is -- is -- is it your understanding that

        09            in the -- in the hierarchy of treatment as related

        10            to the 11 patients that -- whose charts you

        11            reviewed, that Doctor Tiller would have been the

        12            primary caregiver or primary treater in that

        13            circumstance?

        14                 A.   Not really, because he's a -- he is not

        15            going to be following -- he's performing the

        16            procedure, so he's the primary caregiver for that.

        17                 Q.   And that's what I was referring to.

        18                 A.   For -- for the procedure.

        19                 Q.   Right.

        20                 A.   But not necessarily the primary caregiver

        21            for these young ladies, some of whom come from

        22            other parts of the country and --

        23                 Q.   The world?

        24                 A.   Yes.

        25                 Q.   Right.  But as to Doctor Neuhaus and
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        01            Doctor Tiller, Doctor Tiller was the primary

        02            treater of those -- of -- of those two physicians?

        03                 A.   That would be correct.  However, the

        04            standard of care would still require that the

        05            consultant advise, ensure, particularly if it's a

        06            question of life and death, suicide, that there is

        07            going to be some follow-up care.  You can't simply

        08            send a patient back to someone and say, I think

        09            there's a risk of suicide and not ensure that

        10            something is going -- somebody -- some

        11            professional is going to be following up on that,

        12            and it could be Doctor Tiller and it could be

        13            somebody else.

        14                 Q.   Do you know of any process or procedure

        15            that was in place that would have put the burden

        16            for follow-up care, of whatever variety, on Doctor

        17            Tiller rather than the consulting physician,

        18            Doctor Neuhaus?

        19                 A.   Well, the burden would have been on -- on

        20            both of them. The burden of one doesn't obviate

        21            the burden of -- doesn't remove the burden from

        22            the other one.  They both, as doctors of someone

        23            with a potential life and death situation are

        24            required to ensure that the appropriate steps are

        25            taken.  Now, Doctor Neuhaus' obligation may only
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        01            have extended to ensuring that Doctor Tiller was

        02            going to follow up on it.

        03                 Q.   Right.

        04                 A.   But she still had an obligation.

        05                 Q.   That -- that was the essence of my

        06            question, is it --

        07                 A.   Okay.

        08                 Q.   -- is it -- is that something that can

        09            be, on a collaborative basis essentially, Doctor

        10            Tiller's responsibility by agreement or by process

        11            and practice as it developed within his clinic?

        12                 A.   It -- it could.

        13                 Q.   All right.

        14                 A.   But again, it -- it would have to be --

        15            it could not be implicit.  That would not meet the

        16            standard of care.  It -- it would have to be

        17            explicit.

        18                 Q.   Does the fact that Doctor Tiller's clinic

        19            had a form that was specific to each patient that

        20            related to follow-up care be indicative --

        21                      MR. HAYS:  Objection, facts not in

        22            evidence.

        23                      MR. EYE:  Well, his records are in

        24            evidence and it includes follow-up care.

        25                      MR. HAYS:  In what form are you talking
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        01            about?

        02                      MR. EYE:  Well, there's -- there are

        03            forms in his records that indicate follow-up care.

        04                      PRESIDING OFFICER:  Did she testify that

        05            she saw them?

        06                      MR. EYE:  Right.

        07                      PRESIDING OFFICER:  Doctor, did I

        08            misunderstand your testimony?

        09                 A.   Yes.  There -- there's a one-page form

        10            that says aftercare.

        11                 BY MR. EYE:

        12                 Q.   Is that indicative to you of Doctor

        13            Tiller's clinic realizing that the provision for

        14            aftercare was something that they would be

        15            responsible for?  Is that a manifestation of that

        16            obligation?

        17                 A.   I can't really -- it's not psychiatric

        18            aftercare, so I don't know if there's a division

        19            of labor.  There can be after -- you know, again,

        20            it just is -- generally says aftercare and it's

        21            focused on the surgery, so clearly, they felt an

        22            obligation to do that.  I don't know if you could

        23            extend that to include an obligation to -- for

        24            aftercare for the psychiatric problems since

        25            that's not addressed.
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        01                 Q.   Did it -- did it exclude psychiatric

        02            aftercare in the -- as -- as a matter of the after

        03            -- the follow-up care?

        04                 A.   What do you mean by exclude?

        05                 Q.   Did it explicitly say that this does not

        06            in -- cover psychiatric care or mental health?

        07                 A.   No, but it excluded it by omission.  I

        08            mean, it didn't say, we're not going to do it and

        09            so someone else has to do it.  It said -- it just

        10            simply didn't address it, which doesn't tell you

        11            whether they understood what their obligation was

        12            or not.

        13                 Q.   If the Women's Healthcare Services staff

        14            or Doctor Tiller, for that matter, didn't

        15            follow-up on aftercare, you know, for mental

        16            health purposes, it -- and they were the -- the

        17            office that was responsible for follow-up care in

        18            a global sense for these patients, wouldn't it be

        19            reasonable for Doctor Neuhaus to rely on Women's

        20            Healthcare Services to do referrals or follow-up

        21            care as necessary?

        22                 A.   It depends on the case and the

        23            circumstances.  When you have a question of

        24            suicide, it is not the standard of care to assume

        25            that somebody else is going to take care of it.
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        01                 Q.   All right.

        02                 A.   Even as a consultant.

        03                 Q.   Let's talk a little bit about the -- you

        04            would agree that the term "mental harm" is a

        05            nebulous concept, correct?

        06                 A.   Correct.

        07                 Q.   And that mental harm is, essentially, a

        08            lay person's term, correct?

        09                 A.   Yes.

        10                 Q.   But it has -- and when you use -- or when

        11            you hear the term mental harm, you have a -- a

        12            constellation of things that it would include,

        13            correct?

        14                 A.   Correct.

        15                 Q.   And that that would include an impact or

        16            -- or symptoms that would have a significant

        17            impact on life combined with -- or strike that.

        18            It would have a significant impact on life and it

        19            could be the basis for a psychiatric disorder,

        20            that is, what is commonly nermed -- termed in the

        21            lay world as a mental harm?

        22                      MR. HAYS:  Objection compound.

        23                 BY MR. EYE:

        24                 Q.   Could that also refer to a psychiatric

        25            disorder, mental harm?
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        01                 A.   Yes.  I -- I assume as -- in the same way

        02            that the term "nervous breakdown" can refer.  It

        03            -- it's -- it is very nebulous.

        04                 Q.   All right.

        05                 A.   It certainly encompasses, I think, to the

        06            lay understanding, more than the presence of a

        07            psychiatric diagnosis.

        08                 Q.   And whether a person -- whether a --

        09            female qualified for a late-term abortion because

        10            it could -- because carrying a pregnancy to term

        11            could carry substantial and irreversible

        12            consequences to the health of the woman -- strike

        13            that.  I'm not -- I've forgot exactly where I was

        14            going with that question, so never mind.

        15            Would you agree then that there is a role for

        16            subjectivity in doing these mental health

        17            examinations?

        18                 A.   To some degree, there is, yes.

        19                 Q.   And that it is also the case that social

        20            factors can play a role in determining whether a

        21            diagnosis of a -- of a mental health problem

        22            exists, correct?

        23                 A.   That is correct.

        24                 Q.   And that to a certain extent, even

        25            statistical probabilities of -- of -- that bear on
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        01            a particular patient situation can inform a

        02            diagnosis?

        03                 A.   Up to a point, yes.

        04                 Q.   You testified in relation to Patient 7

        05            that you did not have a basis to -- to disagree

        06            with the GAF score of 15.  Do you remember that

        07            testimony?

        08                 A.   Not specifically.

        09                 Q.   Well, yeah, it's patient-

        10                 A.   Oh.

        11                 Q.   -- Patient 7.

        12                 A.   Okay.  I'm on 8, so this would be --

        13            okay.

        14                 Q.   Do you have a basis to disagree with the

        15            GAF of 15 in the case of Patient 7?

        16                 A.   There's no specific clinical data for me

        17            to agree or disagree with the GAF gathered by

        18            Doctor Neuhaus --

        19                 Q.   And --

        20                 A.    - in the assignment of this --

        21                 Q.   Sorry.

        22                 A.   -- number.

        23                 Q.   And would -- would that be your testimony

        24            as to all the GAF scores that you looked at for

        25            these patients?  I guess there would be 10 of
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        01            them.

        02                 A.   Well, there's -- yes, there's 10 of them.

        03            I would think so.  And without going through each

        04            one specifically, broadly, I would say, yes.  As a

        05            general rule, there is no data collected by Doctor

        06            Neuhaus to indicate how she arrived at her

        07            conclusion of the GAF rating scale.

        08                 Q.   At least no data that are -- that are

        09            reported?

        10                 A.   In the record, that is correct.

        11                 Q.   Those data may have been gathered, but

        12            they are not reported?

        13                 A.   That -- that's always a possibility.

        14                 Q.   And would the same -- would the same hold

        15            true for the DTREE process?

        16                 A.   To the extent that -- well, yes, it would

        17            -- it would hold true.

        18                 Q.   Okay.  Is the -- in relation to Patient

        19            8, as I recall your testimony, that there was some

        20            indication in the MI -- and I'll let you get to

        21            that.

        22                 A.   Yeah, I'm there.

        23                 Q.   -- in the MI, that there was a -- that

        24            the patient disclosed enough information to

        25            indicate that there was the potential for harming
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        01            herself or the baby if -- if the pregnancy was

        02            carried to term, correct?

        03                 A.   That is correct.

        04                 Q.   Is that information, that she would harm

        05            herself or possibly the baby, that's clinically

        06            subjective, correct?

        07                 A.   Certainly, yes.

        08                 Q.   And it's something that you would take

        09            seriously?

        10                 A.   Yes.

        11                 Q.   And it's indicative of a patient who is

        12            extremely distressed, isn't that a fair --

        13                 A.   That would be a fair statement.

        14                 Q.   And that -- is -- is it also fair to

        15            extrapolate from that that the distress has its

        16            origins in the unwanted pregnancy?

        17                 A.   Well, it certainly would appear so and

        18            you'd probably be right, but it -- it could be

        19            something else and you wouldn't know unless you

        20            dug around.

        21                 Q.   And that digging around is what may

        22            happen during the course of the face-to-face

        23            interview or evaluation?

        24                 A.   Correct.

        25                 Q.   Between physician and patient?
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        01                 A.   Correct.

        02                      MR. EYE:  May I, Your Honor?

        03                      PRESIDING OFFICER:  (Nods head.)

        04                 BY MR. EYE:

        05                 Q.   Once a clinician understands in the case

        06            of Patient 8 that there -- that there is fairly

        07            specific suicide thoughts or ideation, I guess is

        08            the proper term, would that be sufficient to

        09            conclude that there was a mental health disorder

        10            with the patient as it was pre -- as the patient

        11            was presented that day?

        12                 A.   It would be enough to conclude that there

        13            was a -- no, is -- is the answer, as unlikely as

        14            that sounds.

        15                 Q.   So that by itself, in your judgment,

        16            would not be sufficient to conclude that

        17            continuation of the pregnancy to term might have a

        18            substantial and irreverse -- irreversible harmful

        19            consequence to the patient?

        20                 A.   That is correct.  Tomorrow, she might

        21            feel differently.

        22                 Q.   Is it your -- is it your view that the

        23            mental health examination that Doctor Neuhaus

        24            performed for the patients that -- whose charts

        25            you reviewed was to determine treatment
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        01            alternatives?

        02                 A.   I'm not -- I'm not sure I understand the

        03            question.

        04                 Q.   Is it your understanding that when

        05            patients consulted with Doctor Neuhaus, that her

        06            purpose was to determine treatment alternatives

        07            for whatever problems might be presented to -- to

        08            her from a patient?

        09                 A.   My -- well, my -- patients -- doc -- my

        10            understanding is Doctor Tiller referred patients

        11            to Doctor Neuhaus for the evaluation of whether

        12            there would be significant and irreversible harm

        13            on the basis of mental harm, psychiatric disorder,

        14            whatever term the statute -- you -- you know,

        15            irreversible harm of a major body organ.  In this

        16            particular case, the implicit or explicit object

        17            of that evaluation was the mental health.

        18                 Q.   So I --

        19                 A.   So -- so the answer to the question is

        20            that it -- it was an eval -- it was a mental

        21            health evaluation in terms of severity and

        22            permanence of a mental harm.  It's -- it's hard to

        23            understand how a mental harm would be severe -- is

        24            significant and irreversible if it didn't rise to

        25            the level of a psychiatric disorder.  If it's a
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        01            psychiatric disorder and it's an urgent matter,

        02            then treatment alternatives would not necessarily

        03            be part of that evaluation.  But if it's an urgent

        04            or emergent matter, again, the standard of care

        05            requires that there be an intervention directed

        06            towards that urgent or emergent matter.

        07                 Q.   And the nature of that intervention could

        08            range from -- or could include -- not necessarily

        09            would range, but could include hospitalization?

        10                 A.   Yes.

        11                 Q.   Pharmaceuticals, drugs could be part of

        12            that intervention?

        13                 A.   Possibly.

        14                 Q.   Psychotherapy?

        15                 A.   Possibly.

        16                 Q.   Could be abortion?  You don't think so?

        17                 A.   I -- I don't think so, no.  It's not a

        18            treatment for a psychiatric disorder or an

        19            intervention for a psychiatric disorder.  And it

        20            could include referral to a specialist, a child

        21            and adolescent eval -- mental health specialist to

        22            further elucidate the nature of the -- of the

        23            problem.  I mean, there could -- again, there

        24            could be circumstances.  There was nothing I saw

        25            in the 11 charts that I evaluated that indicated
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        01            that a late-term abortion would be a treatment for

        02            a diagnosis of major depression or acute stress

        03            disorder.

        04                 Q.   But you went into the evaluation of these

        05            charts with the idea that -- that abortion

        06            wouldn't be a treatment in -- in -- in any event,

        07            correct, except in the -- kind of the outlier

        08            situation where you get --

        09                 A.   Well, based on my clinical training and

        10            experience in the diagnosis and treatment of

        11            psychiatric disorders, generally, in psychiatric

        12            disorders in pregnancy, the medical standard of

        13            care generally does not acknowledge that abortion

        14            is a treatment for any psychiatric disorder, it's

        15            just more intervention, except under extraordinary

        16            circumstances.

        17                 Q.   And so if a woman chooses to get an

        18            abortion after going through the mental health

        19            evaluation process, if she chooses to -- or a

        20            female chooses to get an abortion, it would not

        21            necessarily have to comport with or -- or hurt --

        22            her condition would not necessarily have to be

        23            such that it would require intervention by another

        24            healthcare provider, a follow-up? In other words,

        25            she could still get the abortion without the
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        01            necessity of -- of other kinds of intervention?

        02                 A.   You've lost me.  I'm sorry.

        03                 Q.   A woman could still get an -- after going

        04            through the evaluation process and determined to

        05            be qualified to -- to get an abortion --

        06                 A.   Competent to agree.

        07                 Q.   -- competent to agree, meets the

        08            requirements that --

        09                 A.   Right.

        10                 Q.   -- that -- that are set out in -- in the

        11            records and so forth, and the abortion occurs,

        12            there's not a, per se, requirement that would have

        13            that woman necessarily be followed up by another

        14            physician, correct?

        15                 A.   Followed up for what?

        16                 Q.   For anything?

        17                 A.   The woman herself -- the  patient is not

        18            required to do anything.  It's the physicians who

        19            are required to do something.  So the burden of --

        20            of action, so to speak, is on the physicians

        21            providing care, not on the patient.  Any patient

        22            can choose to do or not do anything they want to

        23            do, regardless of how many doctors recommend that

        24            they do it, you know, that they follow certain

        25            health procedures.  So if you have a woman --
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        01            let's take the mental health out of it -- who has

        02            an abortion and the doctor says to her, you really

        03            should -- you know, you're going back home, you're

        04            going to be somewhere else, you should see your

        05            regular OB/GYN two weeks from now to follow up to

        06            make sure that, you know, everything's okay,

        07            there's nothing that says that she has to do that,

        08            that's her choice.

        09                 Q.   All right?

        10                 A.   You know.  But the physician has to tell

        11            her to do it. There is a burden on the physician

        12            to provide guidance regarding aftercare treatment.

        13            And to ensure that if she chooses to avail herself

        14            of it, that aftercare treatment is available to

        15            her.

        16                 Q.   Is there any assumption about capacity to

        17            -- to be able to afford that aftercare treatment?

        18                 A.   Not in the standard of care, no.

        19                 Q.   Because you dealt with -- or you covered

        20            some charts of people I think we -- your testimony

        21            was that they were obviously -- I mean, you know,

        22            in sort of an objective sense, pretty

        23            poverty-stricken.

        24                 A.   There was one chart, yes, where that was

        25            clearly a consideration.
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        01                 Q.   So follow-up care in that instance would

        02            have been problematic in terms of being able to

        03            afford it absence of some sort of state support or

        04            -- or state payment of -- for that care?

        05                 A.   That, I could not answer directly.

        06            Whether the patient can afford it or not, again,

        07            doesn't relieve the physician of taking the

        08            appropriate steps regarding aftercare.

        09                 Q.   Now, you used the term a little while

        10            ago, emergent situation or emergent condition.

        11            Would that be, in your judgment, if a patient

        12            presented with an emergent condition, that that

        13            would justify a late-term abortion based on mental

        14            health reasons?

        15                 A.   It's possible.  Again, the -- the -- I --

        16            the circum -- the mental health circumstances that

        17            would create a situation of significant and

        18            irreversible harm, I -- again, I can't -- I have

        19            not been able to come up with those cir -- those

        20            circumstances.  That may be a failure of

        21            imagination on my part.  I would like to believe

        22            that I could recognize them when I see them.

        23                 Q.   But you don't really have any experience

        24            in that anyway, do you, in terms of evaluating

        25            women for abortions?
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        01                 A.   No, I don't have any -- it's -- it's --

        02            it's not a -- a real life event in the practice of

        03            psychiatry.

        04                 Q.   Well, it's a real life event in the --

        05            the patients who went to Women's Healthcare

        06            Services in Wichita, correct, to be evaluated for

        07            an abortion, correct?

        08                 A.   It was a real life event to be evaluated

        09            for significant and irreversible harm of a major

        10            body organ -- or a body organ, but it didn't

        11            specify that it was mental or brain or

        12            neurological.

        13                 Q.   Well, if -- if it's a case that a -- that

        14            that has been -- that statute has been interpreted

        15            by -- including the United States Supreme Court to

        16            include preservation of the mental health of a

        17            woman, would that be enough to --

        18                      MR. HAYS:  Objection, facts not in

        19            evidence, and it's also not relevant.

        20                      MR. EYE:  Well, the -- the facts are in

        21            evidence in terms of the statute that was provided

        22            to the -- to Doctor Gold.

        23                      PRESIDING OFFICER:  Objection overruled.

        24            You better reask the question, I don't think the

        25            doctor followed it.  I don't.
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        01                 BY MR. EYE:

        02                 Q.   Does the -- the reality that late-term

        03            abortions are available for mental health

        04            purposes, as the statute -- and I won't belabor

        05            the term again -- but as the statute K.S.A.

        06            65-6703 specifies, is the fact that there's a

        07            legal right to that procedure to prevent permanent

        08            irreversible -- rather irreversible and

        09            substantial harm to the woman, does that matter to

        10            you from a medical standpoint?

        11                 A.   Well, that's what I'm saying.  I mean,

        12            I'm -- I -- I can't imagine that there could be

        13            circumstances where irreversible harm could occur,

        14            but it's not possible to say that there is

        15            irreversible harm absent treatment.  So if you're

        16            talking about a psychiatric disorder or mental

        17            disorder, the standard treatments for those which

        18            have been found to be in many, many people

        19            effective, would imply that it's not a permanent

        20            or irreversible harm to develop depression or

        21            anxiety, or even a posttraumatic distress

        22            disorder, people recover from those.

        23                 Q.   But it's the -- the patient's choice --

        24            or the patient and their parent or guardian, in

        25            the case of a minor, it's their choice as to what
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        01            treatment modality to choose?

        02                      MR. HAYS:  Objection, relevance.

        03                      MR. EYE:  Well, we've been talking about

        04            --

        05                      PRESIDING OFFICER:  Well, I -- I -- we

        06            plowed that field.

        07                      MR. EYE:  May the witness answer that

        08            question, though?

        09                      PRESIDING OFFICER:  She's answered it

        10            before.

        11                      MR. EYE:  All right.

        12                 BY MR. EYE:

        13                 Q.   In the case of Patient 11, Doctor Gold,

        14            you couldn't -- based on what you reviewed, you

        15            couldn't rule out a major depressive disorder,

        16            correct?

        17                 A.   No, I could not rule out a major

        18            depressive disorder.

        19                 Q.   And that was partly because you didn't

        20            evaluate the patient, correct?

        21                 A.   I'm not sure how to answer that.  I -- I

        22            -- that's not -- I mean, I suppose if I had

        23            evaluated the patient myself, I would have an

        24            opinion as to what diagnoses to rule in or rule

        25            out, but that's not the basis for my opinion, that
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        01            I couldn't rule it in or rule it out.

        02                 Q.   I -- I -- I'm just asking the question.

        03            You couldn't rule it out based upon what you

        04            reviewed?

        05                 A.   That is correct.

        06                 Q.   Is it accurate to characterize the DTREE

        07            as a rule-out process or can -- can it be used as

        08            a rule-out process?

        09                 A.   It -- it can be used as a diagnostic aid

        10            in a variety of ways.

        11                 Q.   And -- and one of them is to rule out

        12            some --

        13                 A.   Yes and no.

        14                 Q.   It -- so, yes, it -- it --it can be used

        15            that --

        16                 A.   It could be used that way.  Again, it

        17            depends on the accuracy of the data that -- of the

        18            data that's being entered.

        19                 Q.   Assuming the data are accurate, it could

        20            be used as a rule-out process, correct?

        21                 A.   With medical certainty, within in a

        22            reasonable degree of medical certainty?

        23                 Q.   Well, that kind of depends on, again, the

        24            data.

        25                 A.   Yeah.
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        01                 Q.   Okay.

        02                 A.   But I -- I -- I -- I have a -- it's -- I

        03            really don't think it can be used to rule in or

        04            rule anything out in and of itself regardless of

        05            the accuracy of the data.

        06                 Q.   It -- it -- it's part of the overall --

        07            it's part of the evaluation, it's not any one

        08            definitive part of the evaluation, it's just a --

        09            one of the components of the evaluation?

        10                 A.   The DTREE?

        11                 Q.   The questions that are asked from the

        12            DTREE that -- that yield responses?  I believe

        13            your testimony was that it could be used as an

        14            evaluation tool?

        15                 A.   Tool, or an assist, yes.  But that

        16            doesn't -- a tool or assist doesn't lead to a

        17            definitive rule-out of anything.

        18                 Q.   No, but it's assists in -- it -- it's one

        19            way to get to a rule-out?

        20                 A.   In the context of a broader evaluation,

        21            yes.

        22                 Q.   Which the rule-out process, whether it's

        23            done using DTREE and other methods or GAF and

        24            other methods, that's another way of -- of

        25            arriving at a differential diagnosis, isn't it?
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        01                      MR. HAYS:  Objection, compound.

        02                 A.   Well --

        03                      MR. EYE:  Okay.  I'll just go with it.

        04                 BY MR. EYE:

        05                 Q.   Using the DTREE and other methods, like

        06            the face-to-face interview, is a way to arrive at

        07            a differential diagnosis, correct?

        08                 A.   I would say that's correct.  The object

        09            of any evaluation is to -- is to arrive at a

        10            differential diagnosis, what -- regardless of what

        11            tools you use.

        12                 Q.   When you -- when you reviewed the -- the

        13            charts for purposes of writing your opinion, you

        14            kept track of your hours, didn't you?

        15                 A.   I did.

        16                 Q.   Okay.  And that was so that you could

        17            bill for your services, correct?

        18                 A.   That is correct.

        19                 Q.   And there wasn't any other reason you

        20            kept track of your hours, was there?

        21                 A.   No.

        22                 Q.   And while I'm at it, what is your fee?

        23                 A.   It's $400 an hour.

        24                 Q.   Is that for anything that you do on the

        25            case?
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        01                 A.   Yes, anything and everything.

        02                 Q.   I want to make sure I get some of these

        03            loose ends.  You've never had any experience as an

        04            office practitioner in primary care, correct?

        05                 A.   Not outside my medical school and

        06            internship, no.

        07                 Q.   Same question for a family physician,

        08            which may be very close to the same thing --

        09                 A.   Yeah.

        10                 Q.   -- but just --

        11                 A.   Yes.  Medical school and internship.

        12                 Q.   You've never been in an office to

        13            practice that on a day-to-day basis?

        14                 A.   No.

        15                 Q.   All right.  And you've never practiced as

        16            an OB/GYN?

        17                 A.   That is correct.

        18                      MR. EYE:  Your Honor, may I have just a

        19            few moments to --

        20                      (THEREUPON, a discussion was had off the

        21            record.)

        22                      MR. EYE:  That concludes my cross

        23            examination, Your Honor.  Thank you, Doctor Gold.

        24                      THE WITNESS:  Thank you.

        25                      PRESIDING OFFICER:  Any redirect?
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        01                      MR. HAYS:  Yes, sir.  And I'm just going

        02            --

        03                 REDIRECT EXAMINATION

        04                 BY MR. HAYS:

        05                 Q.   Doctor Gold, for the review of the

        06            patient records for Doctor Neuhaus, could you tell

        07            us what her purpose was that was documented in

        08            there for doing that mental health evaluation for

        09            each patient?

        10                 A.   No, I could not.

        11                 Q.   Is there any reference to a referral for

        12            a late-term abortion located within those records?

        13                 A.   In the MI Statements, sometimes there are

        14            references to obtaining an abortion and also

        15            references to how far along the pregnancy is.

        16            That's as close as it gets.

        17                 Q.   What about any information documented

        18            within those patient records about her referring

        19            those patients to anyone?

        20                 A.   There is no -- there is no information

        21            regarding referrals from Doctor Neuhaus to anyone.

        22                 Q.   Now, for a re -- strike that.

        23            What is the difference between the mental health

        24            evaluation that is documented within Doctor

        25            Neuhaus' patient records and any other mental
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        01            health evaluation?

        02                 A.   Any other?  I mean, they all differ from

        03            each other to some degree.

        04                 Q.   Are there basic requirements that need to

        05            be met in order to meet the standard of care?

        06                 A.   Well, there are basic elements that

        07            should be present.  They can vary -- in other

        08            words, it -- you don't need to have necessarily

        09            all of the elements that would comprise a -- a

        10            mental health evaluation present to indicate that

        11            the standard of care has been met, but you have to

        12            have at least some of them.  And so it varies from

        13            doctor to doctor what they choose to document.

        14            The reason Doctor Neuhaus' failed to meet the

        15            standard of care is because, essentially, she

        16            doesn't have any of them.  But Doctor Tiller's,

        17            for example, also don't have all the elements

        18            necessarily, but he has enough of them so that

        19            looking at his documentation, it would meet the

        20            standard of care.  But it certainly doesn't have

        21            all of them that you would see in a fully, you

        22            know, comprehensive mental health evaluation, and

        23            it's not required to, to meet the standard of

        24            care.

        25                 Q.   Now, would it be appropriate for a
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        01            psychiatrist to admit a patient for an abortion?

        02                 A.   Patients who are admitted for abortions

        03            are usually admitted to an OB/GYN service through

        04            a medical doctor such as an OB/GYN or a general

        05            practitioner or a surgeon.  Psychiatrists would

        06            never be in a position, again, absent any other

        07            resources, medical resources in the area of

        08            admitting a patient for a surgical procedure that

        09            -- again, just not --

        10                 Q.   And is that why you have not admitted a

        11            patient for an abortion?

        12                 A.   Yes.  If I was an OB/GYN, I probably

        13            would have admitted a patient for an abortion.

        14            I'm a psychiatrist, psychiatrists don't do that,

        15            it's not part of their practice.  So I've also

        16            never admitted a patient for an appendectomy or a

        17            brain tumor removal.

        18                 Q.   Is there any indication within Doctor

        19            Neuhaus' patient records that she admitted these

        20            patients in for abortions?

        21                 A.   That she?

        22                 Q.   That she admitted these patients in for

        23            abortions?

        24                 A.   Admitted them into a hospital?

        25                 Q.   Or admitted them anywhere for an
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        01            abortion?

        02                 A.   These are not admission records, no,

        03            there's no evidence of an admission for a medical

        04            procedure.

        05                 Q.   Are any of patient -- are Doctor Neuhaus'

        06            patient records pertaining to mental health

        07            evaluations?

        08                 A.   Where the records exist, they are

        09            pertaining to mental health evaluations.

        10                 Q.   Now, let's talk about the standard of

        11            care just briefly.  You spoke about the standard

        12            of care for the mental health evaluation being

        13            national.  Why is that?

        14                 A.   Because the resource -- because the

        15            training programs are nationally accredited and

        16            must meet national standards.  Every training

        17            program has to meet the same standards to be

        18            accredited.  They're all based on training and use

        19            of the DSM, which is a national and international

        20            resources -- resource.  Board certifications are

        21            nationally administered examinations.  There may

        22            be regional differences along the lines, for

        23            example, of having certain minority populations or

        24            cultural populations for whom slightly different

        25            -- or adaptations of the standard process may be
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        01            required.  But, generally speaking, the elements

        02            of a mental health evaluation are relatively

        03            standardized across the United States at this

        04            point.

        05                 Q.   And do you have an opinion as to whether

        06            Kansas would be different for any reason?

        07                 A.   I know of no reason that Kansas would be

        08            different and -- and I would hope it wouldn't be

        09            unless there was a really good reason.

        10                 Q.   Now, taking the standard of care out of

        11            the mental health evaluation portion and generally

        12            speaking about it, why would a standard of care be

        13            different in some other -- in one locality in

        14            comparison to another locality?

        15                 A.   The primary reason these days is access

        16            to medical resources.  So, for example, in an

        17            urban area, presumably, there are going to be

        18            specialists in various types of medical and

        19            surgical practice.  If you go out to a very rural

        20            area, even in Kansas, that there might be -- not

        21            be an OB/GYN and babies might all be delivered by

        22            family practitioners, for example.  But in rural

        23            areas, again, even in Kansas, there should be

        24            access to various kinds of medical specialists and

        25            practitioners.  So presumably, there are
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        01            psychiatrists in Wichita and even child

        02            psychiatrists or psychologists if you want to use

        03            a psychologist or social workers in -- in Wichita

        04            who could, theoretically, perform these

        05            evaluations.  Whereas, out in the middle of a very

        06            rural area, there might not a psychiatrist for,

        07            you know, hundreds of miles.  So that would --

        08            that would affect the standard of care.

        09                 Q.   Now, you spoke about using the

        10            transcripts of the trial and also the inquisition.

        11            How did you use those transcripts in your review?

        12                 A.   Well, I had already reviewed the records

        13            before I had read the testimony transcripts, but

        14            the testimony transcripts strengthened and -- and

        15            my opinions by deepening my understanding of the

        16            process that seemed to have occurred.  Excuse me.

        17                 Q.   And through those transcripts, what did

        18            you get a deeper understanding of?

        19                 A.   Of -- of the -- of how an evaluation

        20            might be conducted when referred to Doctor Neuhaus

        21            from Doctor Tiller's clinic.  So, based on Doctor

        22            Neuhaus' records and even on Doctor Tiller's

        23            records, how the referral came about and what

        24            kinds of evaluations were -- what the nature of

        25            the evaluations were was not a hundred percent
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        01            clear, the testimony made that much clearer, and

        02            also clarified the -- well, let me just stop there

        03            -- I'm going to just say it made it much clearer.

        04                 Q.   Now, were you made aware of Doctor

        05            Neuhaus' training?

        06                 A.   Yes, I was.

        07                 Q.   And how did you become familiar with

        08            that?

        09                 A.   I, at some point, reviewed Doctor

        10            Neuhaus' CV and I also read her testimony where

        11            she delineated her training in -- well, her -- her

        12            --her mental health training, the CV included all

        13            of her training.

        14                 Q.   Now, how would you go about determining a

        15            doctor's qualification to perform a mental health

        16            evaluation?

        17                      MR. EYE:  Objection, I think it's beyond

        18            the scope of cross.

        19                      MR. HAYS:  I believe he went into the

        20            comparison of skills of a surgeon and mental

        21            health specialist and went down that road and had

        22            her actually try to make a difference between

        23            those two abilities and I believe he even asked

        24            her this very question.

        25                      MR. EYE:  I -- I don't recall that, but
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        01            --

        02                      PRESIDING OFFICER:  I don't recall it.

        03            Do you recall approximately when and where?

        04                      MR. HAYS:  It was when he was doing the

        05            comparison of the skills of the surgeon and the

        06            mental health specialist.  That's about as close

        07            as I can get now, Your Honor.

        08                      MR. EYE:  I don't really remember him

        09            using a surgeon as a comparison, but --

        10                      PRESIDING OFFICER:  I'm sorry.  I -- I

        11            don't -- ask your question again.  And, Mr. Eye,

        12            jump in if you need to.

        13                      MR. EYE:  Okay.

        14                 BY MR. HAYS:

        15                 Q.   How would you go about determining a

        16            doctor's qualification to perform a mental health

        17            evaluation?

        18                      MR. EYE:  I'm going to object on the

        19            basis it's beyond the scope of cross.

        20                      PRESIDING OFFICER:  How -- again, how do

        21            you claim that this is --

        22                      MR. HAYS:  It's when he went into you

        23            either have to observe, talk to or review the

        24            records of the physicians to be able to determine

        25            how to evaluate how they -- how well they perform
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        01            their mental health.

        02                      PRESIDING OFFICER:  That was her

        03            deposition testimony that she gave three things

        04            you do.

        05                      MR. HAYS:  And he asked questions of --

        06            based off that, correct?

        07                      PRESIDING OFFICER:  And he -- and that

        08            she only did one of these things.

        09                      MR. HAYS:  It was the -- the observe,

        10            speak to or review doc -- documentation.

        11                      PRESIDING OFFICER:  And -- and then

        12            you're claiming Mr. Eye went where?

        13                      MR. HAYS:  Well, that goes to how you

        14            would evaluate a performance of a physician's

        15            qualification of a mental health evaluation.

        16                      MR. EYE:  No.  Sir, the -- the genesis of

        17            that -- I'm sorry -- I don't -- the --

        18                      PRESIDING OFFICER:  The objection is

        19            sustained.

        20                      MR. HAYS:  Okay.

        21                 BY MR. HAYS:

        22                 Q.   From your experience, what type of mental

        23            health evaluations do OB/GYNs perform?

        24                 A.   Relatively basic evaluations.  Generally,

        25            they will die -- evaluate and dying -- do an
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        01            evaluation to diagnose for depression and anxiety.

        02            And if they think there's anything else going on,

        03            they will refer for a consultation.  Or if they

        04            begin treatment for those disorders and the

        05            patient doesn't respond or continues to have -- to

        06            -- or -- or worsens, again, they will refer to a

        07            psychiatrist.

        08                 Q.   And why do they refer out?

        09                 A.   Because generally, their training and

        10            expertise limits them to very basic mental health

        11            evaluation and treatment and they are not

        12            comfortable providing anything more in-depth.  And

        13            if they feel their patient needs it -- needs

        14            something that's more complex than just the basic

        15            straightforward evaluation and treatment for

        16            depression and anxiety or they provide that and

        17            it's not yielding the desired results, then they

        18            refer out.  They -- they just don't feel that they

        19            have the expertise and training to do it.

        20                 Q.   Now, let's talk about Patient 2.  What

        21            was Patient 2 diagnosed with?

        22                 A.   Major depressive disorder, single

        23            episode, severe without psychotic features.

        24                 Q.   And does that diagnosis have a gatekeeper

        25            requirement?
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        01                 A.   It does.  You have to have one of the

        02            first two listed criterion in the DSM in order to

        03            make -- make this diagnosis for a major depressive

        04            episode.

        05                 Q.   Let's look at that patient's MI

        06            Statement.  Is there not one located within there?

        07                 A.   I don't -- we're talking about Patient 2?

        08                 Q.   Correct.

        09                 A.   No, I don't see one.

        10                 Q.   Okay.  Let's talk about the MI Statements

        11            generally.

        12                 A.   Okay.

        13                 Q.   Was there any evidence of Doctor Neuhaus

        14            using those MI statements within her mental health

        15            evaluations for any of the patients?

        16                 A.   Some of them had initials on them which I

        17            interpreted to be not Doctor Neuhaus' possibly,

        18            giving her the benefit of the doubt, since they

        19            were in what's purported to be her file.  Which

        20            would indicate that she -- usually, when a doctor

        21            initials something, it means that they've read it.

        22                 Q.   Do you know whether the initials, in

        23            fact, were Doctor Neuhaus'?

        24                 A.   I do not, but I assume they were.

        25                 Q.   Now, let's talk a little bit about
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        01            documentation.  Why would you want to document the

        02            positive and also the negative implications or

        03            indications within a patient's record?

        04                 A.   Because both positive and negative

        05            findings can be significant, so -- and can inform

        06            a diagnostic assessment and a -- and a --

        07            treatment issues.

        08                 Q.   Would it -- no, strike that.

        09            Can you tell me what ANO times three means to you?

        10                 A.   Alert and oriented in -- to person, place

        11            and time.

        12                 Q.   And how do doctors normally document

        13            that?

        14                 A.   Well, again, it varies, but at a minimum,

        15            you see a notation ANO times three, and usually,

        16            it's in either handwriting or on a signed

        17            document.  So the signature implies that -- that

        18            the evaluation was done.  And if it's handwritten

        19            in, that implies that the evaluation was done.  So

        20            you ask the person their name and what the date is

        21            and what the time is and --

        22                 Q.   Is it usually documented --

        23                      THE  REPORTER:  I'm sorry.  What was the

        24            end of that?

        25                 A.   I'm sorry.  Time of year or -- or
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        01            something along that line.

        02                 BY MR. HAYS:

        03                 Q.   Is it usually documented if they were

        04            alert and oriented times three?

        05                 A.   If you are formally documenting a mental

        06            status examination, then, yes, it is.  If you're

        07            not formally documenting it, then not necessarily.

        08                 Q.   Now, in the course of a mental health

        09            evaluation, how can a physician rely upon another

        10            physician's records?

        11                 A.   Well, if they form an -- an element of

        12            the data that's being reviewed, it can figure in

        13            in a variety of ways.  One is it can direct a

        14            physician to -- if there have been positive

        15            findings in the other physician's evaluation, it

        16            can direct the current physician to look for those

        17            problems and perhaps evaluate them further, expand

        18            upon them.  If there are none, then it might be an

        19            indication that if the new physician -- or the

        20            current physician is finding problems, it's new,

        21            which isn't a significant piece of information.

        22            If the for -- physician's records document an

        23            evaluation and then also document treatment and

        24            now the new physician is evaluating it and the

        25            person's better, there's an implication that the
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        01            treatment was effective.  If they're not better,

        02            it -- there's an implication that the treatment

        03            was not effective.  So there are many ways that

        04            you can rely upon that documentation.  But the --

        05            the significant thing -- the significant caveat

        06            about relying on anyone else's documentation,

        07            whether it's a physician or not a physician, is

        08            that that was an evaluation at that moment in

        09            time, whether it was yesterday or a week ago or a

        10            year ago.  You're seeing that patient today, and

        11            what happened yesterday or a week ago or a year

        12            ago may not be what's going on with that patient

        13            today.  And so you need to do your own evaluation

        14            because people's mental status change, their

        15            physical status change.  Pregnancy, by definition,

        16            is a changing -- a rapidly changing physiological

        17            state in a variety of ways.

        18                 Q.   Does relying upon those -- of the first

        19            physician's evaluation relieve the second

        20            physician's duty to document their mental health

        21            evaluation?

        22                 A.   No.

        23                 Q.   Why not?

        24                 A.   For the reasons I just explained, that

        25            evaluation was good for, you know, that time of
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        01            that day.  Even if it was an hour ago, it may or

        02            may not have changed.

        03                 Q.   And in Doctor Neuhaus' records, could you

        04            determine what patient records of Doctor Tiller's

        05            she reviewed?

        06                 A.   In -- in her testimony, Doctor Neuhaus

        07            stated that she would review what Doctor Tiller's

        08            clinic provided to her, which was if -- typically,

        09            if -- the intake sheet and the MI Statements.  She

        10            also testified that she reviewed other physician's

        11            records if they were available and accompanied the

        12            patient.  However, she also testified that when

        13            she reviewed records, she would copy them into her

        14            file.  And although there are copies often of

        15            Doctor Tiller's -- you know, there's always -- I

        16            think all of them have an intake form and most of

        17            them have at least one MI form, none of them have

        18            a copy of -- of any other physician's records.

        19                 Q.   Is there any documentation within any of

        20            her patient records how she used those documents?

        21                 A.   No, there is not.

        22                 Q.   Now, you also indicated that a mental

        23            health evaluation would be tailored to a specific

        24            situation.  Why is that?

        25                 A.   Because every evaluation is done for a
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        01            purpose and if you don't tailor the evaluation

        02            towards that purpose, you may miss the significant

        03            elements relevant to the goal of the evaluation.

        04                 Q.   So how would you tailor a mental health

        05            evaluation for a specific purpose?

        06                 A.   It depends -- it very much depends on the

        07            purpose.

        08                 Q.   How would one be tailored for the

        09            Patients 1 through 11?

        10                      MR. EYE:  I -- I would object, it lacks

        11            foundation because this witness doesn't have the

        12            requisite experience or training to establish that

        13            she would know what the mental health examination

        14            for a late-term abortion would consist of.

        15                      PRESIDING OFFICER:  I believe that's

        16            correct.  The doctor has testified she has no

        17            experience -- correct me, Doctor, you tell me if

        18            I'm wrong -- she basically has no experience of

        19            any type of counseling for abortions and so forth.

        20                      THE WITNESS:  That is correct, I mean, in

        21            the --

        22                 BY MR. HAYS:

        23                 Q.   What is the purpose of -- indicated

        24            within the patient records of that mental health

        25            evaluation was performed for?
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        01                 A.   In the patient records, there is no

        02            indication of the purpose of the evaluation.

        03                 Q.   Are there diagnoses in that patient

        04            record?

        05                 A.   Yes, there are -- in all of them, but

        06            one.

        07                 Q.   Now, how would you tailor a mental health

        08            evaluation to come to a diagnoses for each one of

        09            those patients?

        10                      MR. EYE:  Same objection as I stated

        11            before just a few minutes ago, lacks foundation

        12            and no qualifications.

        13                      MR. HAYS:  Sir, the patient records that

        14            are included within Doctor Neuhaus' patient

        15            records are specifically the only evidence you

        16            have as to diagnoses.  There is no referral

        17            indication within those, there's no purpose of

        18            what is occurring in those patient records?

        19                      PRESIDING OFFICER:  Correct.

        20                      MR. HAYS:  So I'm asking her what the

        21            mental health evaluation, the -- how to tailor a

        22            mental health evaluation to come to the diagnoses

        23            that are present within those patient records.

        24                      THE  REPORTER:  I'm sorry.  How to tailor

        25            a mental health evaluation?
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        01                      MR. HAYS:  -- to come to the diagnoses

        02            that are present within those patient records.

        03                      MR. EYE:  Same objection.

        04                      PRESIDING OFFICER:  How to tailor her?

        05                      MR. HAYS:  How you would tailor a mental

        06            health evaluation for the purpose of coming to

        07            diagnosis.

        08                      MR. EYE:  Well --

        09                      PRESIDING OFFICER:  I --

        10                      MR.EYE:  I'm sorry.

        11                      PRESIDING OFFICER:  I don't think you do

        12            that.  Do you tailor your mental health evaluation

        13            so you can get a specific diagnosis?

        14                      THE WITNESS:  Sometimes you -- well, not

        15            to get a specific one, but to come to a diagnostic

        16            conclusion, sometimes you do.

        17                      PRESIDING OFFICER:  Well, of course, a

        18            conclusion.

        19                      THE WITNESS:  Yeah.

        20                      MR. HAYS:  But for the specific purpose

        21            to come to a diagnosis.

        22                      MR. EYE:  Then I would object on the

        23            basis that it's -- I think it's so vague that it

        24            -- it doesn't really go to a point that is at

        25            issue.
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        01                      PRESIDING OFFICER:  Yeah.  Can you

        02            rephrase it, because I'm not following you a bit

        03            here.  I'm sorry.  Maybe I'm just --

        04                 BY MR. HAYS:

        05                 Q.   For every mental health evaluation that's

        06            performed, do you have to come to a diagnosis?

        07                 A.   No.

        08                 Q.   Now, if you were going to perform a

        09            mental health evaluation to come to a diagnosis,

        10            how would you tailor that mental health

        11            evaluation?

        12                      MR. EYE:  Objection, it's vague, it

        13            doesn't go to anything in particular related to

        14            this case.  And if it's intended to address the

        15            mental health evaluation for a late-term

        16            abortions, then I'd renew my objection that I made

        17            a few minutes ago concerning foundation

        18            qualifications.

        19                      PRESIDING OFFICER:  I'm sorry, Mr. Hays,

        20            I still don't understand where we're going here.

        21                      MR. HAYS:  Well, the mental health

        22            evaluations were for the -- if you take a look at

        23            the record, there's no indication that the mental

        24            health evaluations were for the referral.  The

        25            indication is that they were for a diagnosis.



�  00630

        01                      MR. EYE:  I think he's free to argue

        02            that, but I don't know that it forms the basis for

        03            a proper question.

        04                      PRESIDING OFFICER:  Objection sustained.

        05            Move on.

        06                 BY MR. HAYS:

        07                 Q.   Now, does an attorney set the standard of

        08            care by which a doctor must meet?

        09                 A.   No.

        10                 Q.   Now, you spoke about Doctor Tiller's

        11            mental health evaluation.  Was your opinion that

        12            he met the standard of care only for

        13            documentation?

        14                 A.   Yes.

        15                 Q.   And do you have an opinion whether he met

        16            the standard of care in the performance of his

        17            mental health evaluation?

        18                 A.   I do not.

        19                 Q.   To meet the standard of care for

        20            documentation, would any aftercare provisions need

        21            to be documented?

        22                 A.   It depends.

        23                 Q.   What does it depend on?

        24                 A.   It depends on the purpose of the

        25            evaluation and the -- the level of urgency of the
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        01            need for care.

        02                 Q.   Now, you also spoke about aftercare being

        03            documented within Doctor Tiller's record.  What

        04            type of aftercare was documented within his

        05            record?

        06                 A.   Follow-up OB/GYN type care.

        07                 Q.   Could you turn to page 85 of Patient 1's

        08            record for Doctor Tiller.

        09                 A.   Patient 1, yes.

        10                 Q.   And was that an aftercare document that

        11            you were talking about?

        12                 A.   That's one of them.  I saw -- I -- I saw

        13            another one also that was different from this one.

        14                 Q.   Do they contain the same information?

        15                 A.   I -- I'd have to look.  I mean, I'm --

        16            I'm happy to look and see.

        17                 Q.   Go ahead.

        18                 A.   All right.  So this is Patient 1.  If you

        19            -- let me just double-check before I say.  Okay.

        20            If you look at Patient 2, Bates 48 --

        21                      MR. EYE:  Ma'am, is this from Doctor

        22            Tiller's record?

        23                      THE WITNESS:  Yes.  I'm sorry.  This was

        24            the other type of document I was referring to,

        25            which is -- it says at the bottom, final checkout
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        01            exam, the date, the time, the findings and -- and

        02            some handwritten notes at the bottom, reviewed

        03            breast care, uterine massage, DVT prophylaxis, I

        04            can't read the second thing, something --

        05            A-something, A, and then call referral source.  So

        06            that's -- that's not quite an aftercare plan that

        07            one would provide for the patient, that's one for

        08            the medical documentation of the last visit.  So I

        09            -- so that was the other document I was thinking

        10            of.

        11                 BY MR. HAYS:

        12                 Q.   Is there any document within Doctor

        13            Tiller's record that specifically pertains to

        14            psychiatric care, aftercare?

        15                 A.   No.

        16                 Q.   Now, why would the presence of

        17            suicidality not be enough to conclude a patient

        18            has a mental disorder?

        19                 A.   Because people can have extraordinarily

        20            strong brief reactions or temporary reactions to

        21            adversity up to and including impulsive suicidal

        22            thoughts and acts.  Most psychiatric -- to qualify

        23            for a psychiatric diagnosis such as the ones that

        24            are in these charts, one would have to -- there's

        25            a minimum amount of time that that reaction has to
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        01            be present or that -- that suicide -- that -- that

        02            the distress, because suicidal thinking rarely

        03            occurs in the absence of other kinds of distress

        04            if, you know -- it would have to be present for a

        05            longer time.  Now, it certainly is an emergency

        06            and it may even be an emergency that would qualify

        07            for involuntary psychiatric hospitalization to

        08            protect that person's life, but it doesn't

        09            necessarily infer a standing psychiatric disorder.

        10            You know, situational stress can be very, very

        11            severe.  And if a person is impulsive as children

        12            and teenagers often are, can lead to very

        13            unfortunate outcomes involving suicidality, even

        14            though yesterday they may have been okay.

        15                 Q.   Now, let's talk about the DTREE and the

        16            GAFs a little bit.  Do you know how Doctor Neuhaus

        17            was using those programs?

        18                 A.   Doctor Neuhaus stated in her testimony

        19            that she was using them to document her

        20            evaluations because it was faster and more

        21            thorough.  The automated process made it faster

        22            and also, she said it was more thorough.

        23                 Q.   Was she using it as a diagnostic tool?

        24                 A.   There is one point in the testimony where

        25            she seems to say that she is, but generally
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        01            speaking, she is emphatic about saying that she

        02            was using it to document her own evaluation.

        03                      MR. HAYS:  I have no further questions.

        04                 RECROSS-EXAMINATION

        05                 BY MR. EYE:

        06                 Q.   Doctor Gold, I want to ask just a -- a

        07            couple of questions about documentation.  I think

        08            that in your direct testimony from yesterday, you

        09            mentioned that there wasn't any national or --

        10            that you weren't trained on in med school on

        11            documentation.  I think it was something like you

        12            learned by fire.  I think maybe it's like trial by

        13            fire?

        14                 A.   Yeah.  You learn when you screw it up.

        15                 Q.   Okay.  Right.  Well, trial by fire?

        16                 A.   Right, that's what I said.

        17                 Q.   Yes.  I mean, that's -- that's the

        18            learning experience.

        19                 A.   Right.  The QA people come and get you.

        20                 Q.   And in that regard, since it's not

        21            formally taught as a subject in medical school,

        22            there is at least a possibility for variation from

        23            practitioner to practitioner in terms of what

        24            documentation should be required in a particular

        25            circumstance?
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        01                 A.   And -- and there is variation.

        02                 Q.   And to the extent that there are

        03            variations, do you have an -- you haven't

        04            undertaken to determine what variations might

        05            apply in Kansas?

        06                      THE  REPORTER:  I'm sorry.  I'm sorry.

        07                      MR. EYE:  That's all right.

        08                      THE  REPORTER:  And to the extent that

        09            there are variations --

        10                 BY MR. EYE:

        11                 Q.   You haven't undertaken any sort of

        12            inquiry to know what variations might be present

        13            in Kansas as far as documentation for -- for

        14            instance, a mental health evaluation?

        15                 A.   Well, it's a -- the variations in my

        16            experience in evaluating charts from -- and

        17            documentation from all over the country are more

        18            variations from doctor to doctor rather than from

        19            region to region.  So I would not be aware of a

        20            regional variation in Kansas.

        21                 Q.   More practitioner to practitioner

        22            variation?

        23                 A.   That -- that would be correct.  But the

        24            use -- but -- but the lack of specific clinical

        25            data gathered by the doctor conducting the
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        01            consultation or evaluation is -- would not qualify

        02            as a variation.

        03                 Q.   And that actually brings it to my next

        04            question --

        05                 A.   Okay.

        06                 Q.   -- about the -- you mentioned that there

        07            were formal and informal documentation or could be

        08            formal, could be informal. And I presume just by

        09            the use of those terms, a formal anticipates a

        10            more expansive documentation and informal assumes

        11            a less expansive?

        12                 A.   It -- it's not necessarily so much

        13            expansive as it is how you collect and then

        14            document it.  So that, for example -- let me try

        15            to give you an example.  You can include

        16            information about -- that -- information that

        17            would be found or elicited in a mental status

        18            examination in a formal way, you could write alert

        19            and oriented times three, speech normal, behavior

        20            normal, and go through every single element and

        21            formally list positive and negative findings.  Or

        22            you could write a brief couple of statements

        23            saying, no evidence of hallucinations, delusions,

        24            patient was oriented, mood appeared good.  That

        25            would be informal.  The information that you
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        01            collected, theoretically, should be approximately

        02            the same.  You could, for example, on cognitive

        03            testing write, not formally tested, but grossly

        04            within normal limits.  So that would let someone

        05            know that, you know, you didn't feel the need to

        06            go through a whole process of cognitive testing

        07            because I'm talking to you, you clearly did not

        08            appear to be suffering any kind of impairment.

        09            But that would be an informal report.

        10                 Q.   I just want to make sure that I

        11            understand.  Your testimony from yesterday was, at

        12            least in some instances, there -- the necess --

        13            there was not a necessity to document negative

        14            findings.  There were some instances where

        15            negative findings are not necessary to be

        16            documented, correct?

        17                 A.   I would have to see what the context of

        18            that was -- I -- I -- of that particular statement

        19            was and what I was responding to.

        20                 Q.   Okay.  So you wouldn't necessarily agree

        21            that in -- that in some instances, a negative

        22            finding doesn't require documentation?

        23                 A.   A negative finding that's relevant to the

        24            substance of the evaluation would require

        25            documentation.
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        01                 Q.   Documentation.  Okay.

        02            And the -- whether it requires documentation is a

        03            judgment that has to be made as the evaluation is

        04            proceeding?

        05                 A.   Or afterwards.  But, you know, I mean,

        06            documentation -- what you choose to document is

        07            always a matter of -- of judgment. But relevant to

        08            standard of care, certain things should be

        09            documented.  Again, and what those things are

        10            depends upon the type of evaluation that you're

        11            doing and how complex the presentation is.

        12                 Q.   We were looking at Patient 1 records page

        13            Bates 85 in Doctor Tiller's compilation.  Could

        14            you refer to that again, please.

        15                 A.   Yep.

        16                 Q.   That's the -- I think we referred to it

        17            as a follow-up care or an aftercare note.

        18                 A.   Correct.

        19                 Q.   In this instance, right, I think you --

        20            you mentioned that this appeared to you that she's

        21            -- perhaps it was the other record we looked at --

        22            that it was being directed to an OB/GYN or that

        23            she was being -- it was recommended that she

        24            follow-up with her OB/GYN, correct?

        25                 A.   Well, it could be an OB/GYN, it could be
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        01            a -- it's a medical doctor --

        02                 Q.   Oh.

        03                 A.   -- as opposed to a psychiatric doctor.

        04            And it's directed both towards the doctor and

        05            towards the patient.

        06                 Q.   Okay.  And if the patient is compliant

        07            and follows up and has a mental health problem at

        08            that point, that's something they could take up

        09            with a physician pursuant to this follow-up,

        10            correct?

        11                 A.   Depends on the problem.

        12                 Q.   But they could present the problem, at

        13            any rate?

        14                 A.   If they haven't already killed

        15            themselves, for example.

        16                 Q.   For example?

        17                 A.   Yeah.

        18                 Q.   If they --

        19                 A.   Or if they haven't already done something

        20            else to harm themselves in the interim, short of

        21            suicide or -- or developed another medical problem

        22            relative to their psychiatric status.

        23                 Q.   Now, you can't hold a physician

        24            responsible for every time somebody commits a

        25            suicide after an abortion, correct?
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        01                 A.   Absolutely not, no.

        02                 Q.   Okay.  Thank you.

        03                 A.   But this form just is -- is, I will have

        04            a pregnancy test one week and three weeks after my

        05            abortion.  So that implies a time span of at least

        06            one week.  And it does not suggest when the

        07            follow-up doctor should be there if -- should see

        08            her if there's a one-week -- in someone who's

        09            acutely suicidal or who might take other action

        10            because the abortion did not resolve the

        11            situational stress.  So, for example, the family

        12            was still rejecting the adolescent even though she

        13            had had an abortion simply because they still were

        14            unhappy with her.  A week is a long time to go

        15            without follow-up, psychiatric follow-up in an

        16            emergent or urgent situation.

        17                 Q.   Is there any -- for this patient, Doctor,

        18            was there any indication she was suicidal -- or

        19            the Patient 1?

        20                 A.   Patient 1, let's see.

        21                 Q.   You might -- let me just direct -- maybe

        22            we can shorten this up a little bit -- direct your

        23            attention to Bates 5 in Doctor Neuhaus' record,

        24            that the -- the GAF.  And underneath the GAF

        25            rating is not in the range of one to 10 because
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        01            the following --

        02                      THE  REPORTER:  I'm sorry.

        03                      MR. EYE:  I'm sorry.

        04                      THE  REPORTER:  Underneath the GAF

        05            rating?

        06                 BY MR. EYE:

        07                 Q.   -- the GAF rating is not in the range of

        08            one to 10 because of the following criteria.  And

        09            one of those criterion is, it says, the patient

        10            has not been suicidal or in danger of

        11            intentionally hurting herself.

        12                 A.   Well, I -- I -- I would rather -- I'm

        13            splitting hairs, I suppose, but I would rather

        14            base it on Doctor Tiller's evaluation.  And in

        15            Doctor Tiller's evaluation, there is no indication

        16            of suicidality in this particular patient.

        17                 Q.   So for the chart as a whole between

        18            Doctor Neuhaus and Doctor Tiller, suicide wasn't

        19            an indication of concern, correct?

        20                 A.   As far as I can tell in Patient 1.

        21                 Q.   Now, back on page 85 again, could you

        22            just flip to that?

        23                 A.   Yes.

        24                 Q.   Thank you.  Down in the -- the lower

        25            left-hand quadrant of the page, there are a number
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        01            of foils with initials next to them.  Do you see

        02            those?

        03                 A.   Yes.

        04                 Q.   Do you see the one for MHC consult?

        05                 A.   Yes.

        06                 Q.   Would that be -- that initial there,

        07            would that be consistent with the other initials

        08            you saw that you were giving the benefit of the

        09            doubt that were Kristin Neuhaus'?

        10                 A.   Yes.

        11                 Q.   And MHC, is it reasonable to advance the

        12            idea that that relates to the mental health

        13            consult?

        14                 A.   Yes.

        15                 Q.   And this would be evidence that she

        16            performed it, correct?  It'd be some evidence of

        17            it, correct?

        18                 A.   It -- it would -- it -- it -- yes.  I

        19            mean, it would be -- it doesn't say what the

        20            consult consisted of.

        21                 Q.   Right.  But just that it was done?

        22                 A.   Just that something was done that was

        23            described as a mental health consult.

        24                 Q.   You mentioned that standard of care is a

        25            legal concept, correct?
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        01                 A.   Well, the -- well, there's a -- no, there

        02            is a -- a medical standard of care.

        03                      THE  REPORTER:  I'm sorry.  There is or

        04            isn't?

        05                 A.   Is -- I'm sorry -- a -- let me stop for a

        06            second, because I'm a little --

        07                      MR. HAYS:  Do you need to take a break?

        08                      PRESIDING OFFICER:  Mr. Eye, how much

        09            longer?

        10                      MR. EYE:  Oh --

        11                      THE WITNESS:  Yeah.

        12                      MR. EYE:  -- I don't have a lot of

        13            recross remaining --

        14                      THE WITNESS:  Okay.  Let me --

        15                      MR. EYE:  -- but if this is a time --

        16                      THE WITNESS:  -- let me -- no, let me --

        17            if -- if we're going, we'll go.  Standard of care

        18            is a legal concept.  It can also -- there are

        19            statutes which define what is legally required,

        20            which inform a medical standard of care, which is

        21            what the average practitioner does when they

        22            perform a general examination and a specialist

        23            does when they perform a specialty examination or

        24            when a general practitioner performs a specialist

        25            evaluation or examination, they're held to what
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        01            the average specialist would do.  And, determining

        02            what those are are medical determinations, but the

        03            concept of standard of care is a legal concept.

        04                 BY MR. EYE:

        05                 Q.   And, did your review of the statutes help

        06            in -- the statutes that were provided -- provided

        07            to you from the staff counsel for the petitioner,

        08            did those help inform your idea of stand --

        09            standard of care in this -- in this case?

        10                 A.   Well, they provided what the legal

        11            requirements are for documentation and the legal

        12            requirement for a late-term abortion.  And the

        13            documentation one is -- is certainly congruent

        14            with reasonable standard of care documentation.

        15                 Q.   And is what you're referring to for the

        16            -- this statute for documentation, was that

        17            actually the Kansas Administrative Regulation

        18            100-24 dash -- I can't --

        19                 A.   100-20 --

        20                 Q.   2?

        21                 A.   100-20 -- well, I have 100-24-1.

        22                 Q.   Okay.

        23                      MR. HAYS:  Well --

        24                 BY MR. EYE:

        25                 Q.   So -- so that helped inform your idea of
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        01            what the standard of care for documentation would

        02            be?

        03                 A.   No.  It told me what the legal

        04            requirements were in Kansas.  I understand from

        05            years of training and personal trials by fire and

        06            witnessing trials by fire, et cetera, and also

        07            risk management training that doctors receive in

        08            terms of adequate documentation, what is the

        09            standard of care for documentation.  A -- again

        10            what's listed legally -- what's listed in the

        11            legal statute is not necessarily everything the

        12            average practitioner does even though they may be

        13            legally required to do it, they don't always do

        14            it.  And the average practitioner is what -- the

        15            practices of the average practitioner establishes

        16            standard of care.

        17                 Q.   So that's actually kind of an experienced

        18            based standard of care --

        19                 A.   Well, it's clinical --

        20                 Q.   --  aspect?

        21                 A.   -- well, it's clinical training, it's

        22            experience and it's teaching and supervision of

        23            residents and fellows.  So it -- it's not only

        24            experiential, but experience is the best teacher.

        25            And, you know, the trial -- being either involved
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        01            in or witnessing other people's problems with

        02            documentation is often one of the best teachers.

        03                 Q.   The -- I -- I believe in -- in your

        04            redirect, there was a question that -- that --

        05            posed to you that was about the purpose for the

        06            referral.  Did you understand that question to be

        07            the purpose for Doctor Tiller sending a patient to

        08            Doctor Neuhaus, was that your understanding of the

        09            question?

        10                 A.   That was my understanding, yes.

        11                 Q.   And did you find in Doctor Tiller's

        12            records, a -- a correspondence that was attributed

        13            to Doctor Neuhaus reporting her recommendation for

        14            patients that she had evaluated?

        15                 A.   Well, there was a letter from Doctor

        16            Neuhaus, I don't recall whether it was in every

        17            single file, but it was in -- if not in every

        18            single one, then it was in almost all of them.  It

        19            was --

        20                 Q.   And in that letter, you could certainly,

        21            at the very least, infer the purpose that Doctor

        22            Neuhaus was carrying out for her evaluation of

        23            these -- of these patients?  Let's take a look at

        24            one.

        25                 A.   Yeah.  I have one from -- that's in
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        01            Exhibit 37, Bates page 4.  Will that do?

        02                 Q.   Tell us which patient that's for.

        03                 A.   Patient 4.

        04                 Q.   Thank you.  Hold on a second here.  And

        05            it was Bates 4?

        06                 A.   Bates 4.

        07                 Q.   And that letter carries a -- I mean, this

        08            is a letter from Doctor Neuhaus to Doctor Tiller,

        09            at least on its face, that's what it indicates,

        10            correct?

        11                 A.   Yes.

        12                 Q.   And it refer -- references a specific

        13            patient, correct?

        14                 A.   Correct.

        15                 Q.   And says, Dear Doctor Tiller, I am

        16            referring the above named patient to your

        17            organization for consultation regarding her

        18            unwanted pregnancy.  The patient may suffer

        19            substantial and irreversible impairment of a major

        20            physical or mental function if she were forced to

        21            continue the pregnancy.  Do you see that?

        22                 A.   Yes.

        23                 Q.   And it's signed by Doctor Neuhaus.

        24                 A.   Correct.

        25                 Q.   Is it reasonable to infer from the
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        01            verbiage in this letter that Doctor Neuhaus had

        02            evaluated the patient for purposes of determining

        03            whether the patient would suffer substantial and

        04            irreversible impairment of a major physical or

        05            mental function if the pregnancy were to continue?

        06                 A.   Yes, that is the maximum that you could

        07            infer from this, but, yes.

        08                 Q.   All right.  You were asked about the data

        09            that were supplied for the -- we'll take it one

        10            for one -- one by one.  GAF, do you remember on

        11            redirect being asked about the origin of the data

        12            that were in -- in -- inserted into the GAF --

        13                 A.   I no longer remember it, sir.  I'm sorry.

        14                      MR. HAYS:  Objection, I don't believe

        15            that was in redirect.

        16                 BY MR. EYE:

        17                 Q.   You -- you were asked questions about the

        18            data for the GAF, correct?

        19                      PRESIDING OFFICER:  She was asked about

        20            the GAF and the DTREE and how Doctor Neuhaus was

        21            dealing -- was using it.  Doctor Neuhaus said the

        22            way to document the evaluation of --

        23                      THE  REPORTER:  I'm sorry, Your Honor.

        24                      PRESIDING OFFICER:  I'm sorry.

        25                      THE  REPORTER:  Doctor Neuhaus said?
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        01                      PRESIDING OFFICER:  The way to document

        02            her evaluation, it was faster and more thorough

        03            using as a diagnostic tool.

        04                 BY MR. EYE:

        05                 Q.   The -- do you have any information one

        06            way or the other that would tell you that the data

        07            that were used to plug in to the GAF originated

        08            with something other than interviews that were

        09            conducted by Doctor Neuhaus?  I'm -- I guess I'm

        10            asking you, do you have any information to lead

        11            you to believe that those data were falsified?

        12                 A.   I -- well, I -- I -- falsified in the

        13            sense of --

        14                 Q.   Made up?

        15                 A.   I -- I don't -- I don't think they were

        16            necessarily made up or fabricated, but I --

        17                 Q.   That's all I was trying to get to.  Same

        18            way for DTREE, same question.

        19                 A.   I -- I don't think they were made up or

        20            fabricated, they -- but they might not have come

        21            from Doctor Neuhaus' own clinical evaluation.

        22                 Q.   But there's no -- these -- the DTREE and

        23            GAF were found within the -- the contents of

        24            Doctor Neuhaus' records, correct?

        25                 A.   That is -- that is correct.
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        01                 Q.   And I think you said you presumed that

        02            because they were within Doctor Neuhaus' records,

        03            that they originated with Doctor Neuhaus, correct?

        04                 A.   That's correct.  In many of these cases,

        05            Doctor Neuhaus had access to these MI documents

        06            which could have formed the basis for the data,

        07            the yes -- the yes or no answers for the DTREE

        08            without her own clinical evaluation.  So when you

        09            set--  so that's also possible.  There's no

        10            evidence to indicate that a specific clinical

        11            evaluation of that specific patient was undertaken

        12            by Doctor Neuhaus in her file.

        13                 Q.   Okay.  You were also and -- and I -- I'm

        14            not sure I understood this altogether, but did you

        15            find that there was the fact that there wasn't a

        16            letter from Doctor Tiller to Doctor Neuhaus

        17            saying, I'm sending this patient to you for

        18            evaluation to be a documentation problem?

        19                 A.   Not necessarily.

        20                 Q.   You had patients referred to you over the

        21            phone and/or face-to-face consults from -- with

        22            another physician who refers a patient to you?

        23                 A.   Yes.

        24                 Q.   We were talking about Patient No. 2 and I

        25            think you were asked a question about her major



�  00651

        01            depressive disorder and whether that required a

        02            gatekeeper event.

        03                 A.   Yeah.  A gatekeeper criterion, yes.

        04                 Q.   Would the rape and incest qualify as a

        05            gatekeeper event?

        06                 A.   Well, there isn't a gatekeeper event.  A

        07            gatekeeper criterion refers to the diagnostic

        08            criterion in the DSM.  Now, for a post-traumatic

        09            stress disorder or acute stress disorder, which is

        10            the early stages of a post-traumatic stress

        11            disorder, typically, you have a traumatic event.

        12            But, for depression, a traumatic event is not

        13            required.  The gatekeeper criterion refer to one

        14            or two symptoms that must be met in order for a

        15            diagnosis to be met.

        16                 Q.   Could rape or in -- rape and incest be

        17            the cause of -- of a mental -- strike that -- of a

        18            psychiatric disorder?

        19                 A.   It could.

        20                 Q.   Which would include a major depressive

        21            disorder?

        22                 A.   Possibly, yes.

        23                 Q.   Doctor, to the extent that there -- there

        24            is DTREE and GAF information within Doctor

        25            Neuhaus' file, that would at least imply that
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        01            there had been an attempt by Doctor Neuhaus to

        02            generate information to enter into the GAF and

        03            DTREE, correct?

        04                 A.   Not -- not --

        05                      MR. HAYS:  Objection, speculation.

        06                      MR. EYE:  No.  I'm -- I just asked if she

        07            could infer that.  It's --

        08                      PRESIDING OFFICER:  You can answer it, if

        09            you can.

        10                 A.   Yeah.  Not, not necessarily.

        11                 BY MR. EYE:

        12                 Q.   So the presence of the DTREE and -- and

        13            GAF within the chart doesn't have any significance

        14            as to the information that is -- that is used in

        15            the GAF and DTREE as far as it coming from a

        16            mental health exam?  I mean --

        17                 A.   Well, if -- if there was specific -- if

        18            there was information specific to that particular

        19            patient -- if there was clinical information

        20            specific to that particular patient included in

        21            the DTREE and GAF, then I would say, yes, clearly.

        22            But these documents do -- contain generic

        23            statements from the DSM, many of which are

        24            self-contradictory when answered with a yes answer

        25            that don't necessarily indicate the generation of
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        01            in -- of specific clinical information by Doctor

        02            Neuhaus.

        03                 Q.   And is it the case that the GAF and DTREE

        04            are correlated to axes -- for example, GAF is

        05            related to Axis IV?

        06                 A.   Correct.

        07                 Q.   Okay.  And DTREE could actually, I guess,

        08            theoretically apply to the other axes?

        09                 A.   No, it really -- I would have to look at

        10            the program again to see if it includes Axis II,

        11            but it definitely doesn't in include Axis III,

        12            specifically only by exclusion.  And it certainly

        13            doesn't include Axis IV.  It does include Axis I,

        14            and I'd have to look at the program about Axis II.

        15                 Q.   So you're not familiar with it enough to

        16            be able to know whether Axis II was covered by

        17            DTREE?

        18                 A.   I -- I would have to look again, no, I

        19            don't remember.

        20                      MR. EYE:  I think that's all my recross.

        21            Thank you,  Your Honor.

        22                      PRESIDING OFFICER:  Okay.

        23                 REDIRECT-EXAMINATION

        24                 BY MR. HAYS:

        25                 Q.   Doctor Gold, is there any letter of
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        01            referral from Doctor Neuhaus to Doctor Tiller

        02            located in any of her patient records?

        03                 A.   No.

        04                 Q.   Let's take a look at Patient 11.

        05                      THE WITNESS:  Can I --

        06                      MR. HAYS:  Do you need a --

        07                      THE WITNESS:  -- I need a break, yeah.

        08                      PRESIDING OFFICER:  We'll take a

        09            10-minute break.

        10                      (THEREUPON, a recess was taken.)

        11                      PRESIDING OFFICER:  Back on the record.

        12            Mr. Hays.

        13                      MR. HAYS:  Thank you, sir.

        14                 BY MR. HAYS:

        15                 Q.   Could you turn to Exhibit 44, Bates page

        16            46 and in Doctor Tiller's record.

        17                      MR. EYE:  Which patient?

        18                      MR. HAYS:  Patient 11.

        19                 A.   Bates -- I'm sorry -- which Bates page?

        20                 BY MR. HAYS:

        21                 Q.   46, the last page.

        22                 A.   The last page.  Yes.

        23                 Q.   And is -- that's the same type of a

        24            document you were talking about for Patient 1?

        25                 A.   Correct.
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        01                 Q.   And if you look at the initials down at

        02            the MHC consult --

        03                 A.   Yes.

        04                 Q.   -- are those the same initials that were

        05            present on Patient 1's?

        06                 A.   It doesn't look like it, but it's awfully

        07            hard to tell. But it -- it doesn't look like it.

        08                 Q.   Do you need to compare them?

        09                 A.   That would help.

        10                 Q.   Patient 1's was located at Bates 85 in

        11            his record.

        12                 A.   Can I take this out of here?

        13                 Q.   Of course.

        14                 A.   Easy to find since it's the last page.

        15            All right.  Patient 1 is 80 -- Bates 85.  It does

        16            not look like the same initials to me.

        17                 Q.   So -- what's that?

        18                 A.   To me.  It's doesn't look like the same

        19            initials to me, but --

        20                 Q.   So if those are not the same initials,

        21            does that indicate that someone else did the

        22            mental health consult for Patient 11?

        23                 A.   I don't know what it indicates.  There's

        24            nothing that says that the person who did -- did

        25            the item referred to has to check off.  I mean,
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        01            this may just be a check off that it's in the

        02            chart, you know, like a utilization review person

        03            going through a chart and saying, is this there,

        04            is this there, is this there, and different people

        05            are responsible for checking off different things.

        06            I don't know what -- what that is.  To me, it's

        07            doesn't imply -- to me, what it implies is that

        08            somebody was responsible for, at the very least,

        09            making sure that whatever documentation they felt

        10            constituted an MHC consult was in the chart.  At

        11            the most, you could speculate that the person who

        12            was responsible for doing it checked -- had to

        13            initial this when they did it.  But, there's

        14            really nothing to indicate either way what this

        15            means.  At a minimum, it means it's a utilization

        16            review process.

        17                 Q.   So you don't know whether the initials

        18            located on Bates 85 were Doctor Neuhaus' or not?

        19                 A.   Well, I -- no, I don't know.  They appear

        20            the same as some of the initials in her files, so

        21            I'm inferring and giving, you know, the benefit of

        22            the doubt that they are her's, but I don't know

        23            for a fact that those are her initials.  I -- and

        24            -- and this one on Bates 46 from Patient 11 does

        25            not look the same to me.
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        01                 Q.   And is there any reference on Bates 46

        02            out of Patient 11's record to a referral for

        03            psychiatric treatment?

        04                 A.   No.

        05                 Q.   Or -- let me rephrase.  Is there any

        06            indication to aftercare for a psychiatric

        07            treatment?

        08                 A.   No, there is not.

        09                 Q.   And did Patient 11 have suicidality

        10            within -- notated within Doctor Neuhaus' record?

        11                 A.   Which would be Exhibit 33?

        12                 Q.   Correct.

        13                 A.   Okay.  Yes.  To the extent that the DTREE

        14            documents it.

        15                      MR. HAYS:  I have no further questions.

        16                 RECROSS-EXAMINATION

        17                 BY MR. EYE:

        18                 Q.   Doctor Gold, I -- I have just one brief

        19            line here.  I'm looking at Patient 2 and it's

        20            Bates page -- I think it's 30, although -- yeah,

        21            it's page -- Bates page 30.

        22                 A.   In -- it would be in Doctor Tiller's

        23            then, right?

        24                 Q.   Yeah, yeah, yes.  Right.

        25                 A.   I'm sorry.  Bates -- I'm sorry.
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        01                 Q.   Well, actually it's 29 and 30.  I -- I --

        02            it looks like it's maybe copied twice in here.

        03                 A.   I'm sorry.  Which patient?

        04                 Q.   2?

        05                 A.   2.  Yes, 29 and 30.

        06                 Q.   Do these look like cover sheets on a

        07            chart, I mean, just kind of based on the -- what

        08            the -- how it looks like and the -- and -- or

        09            cover -- the cover on a chart, the stiffer --

        10                 A.   Correct.

        11                 Q.   And there's a -- a place where there's

        12            three foils basically.  It says MHC, Doctor

        13            Neuhaus and Doctor Tiller.  And it says, patients

        14            are ready for consent when all three are finished.

        15            Do you see that?

        16                 A.   Yes, I do.

        17                 Q.   And there's a checkmark for Doctor

        18            Neuhaus.  Oh, and there's a -- there's a checkmark

        19            for MHC, Doctor Neuhaus and Doctor Tiller.  Is

        20            that some sort of documentation that would

        21            indicate that there had been a -- a mental health

        22            consult completed by Doctor Neuhaus?

        23                      MR. HAYS:  Objection, speculation.

        24                      MR. EYE:  Just if she knows.

        25                      PRESIDING OFFICER:  If she knows.
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        01                 A.   I mean -- to get -- there is -- to give

        02            the benefit of the doubt, I'd like to say yes.  A

        03            -- a strict interpretation, there's one thing --

        04            one line that says MHC and the Doctor Neuhaus and

        05            Doctor Tiller line could mean any task that Doctor

        06            Neuhaus and Doctor Tiller were assigned including

        07            just a review of the record.  It -- it doesn't

        08            indicate that they've done mental health

        09            evaluations.  A generous interpretation would be,

        10            yes.

        11                 BY MR. EYE:

        12                 Q.   Okay.  And you don't know of any other

        13            function that Doctor Neuhaus was carrying out

        14            related to Women's Health Care Services, other

        15            than the -- the mental health evaluations,

        16            correct?

        17                 A.   That is correct.

        18                      MR. EYE:  That's all I have.  Thank you.

        19                      MR. HAYS:  I have no further questions.

        20                      PRESIDING OFFICER:  Thank you very much,

        21            Doctor Gold.

        22                      THE WITNESS:  No, thank you.

        23                      MR. HAYS:  And we have no further

        24            witnesses.

        25                      MR. EYE:  Your Honor, I have a call in to
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        01            counsel that is -- that represents the three

        02            witnesses, the three fact witnesses, Erin

        03            Thompson.  And I called her at the lunch break and

        04            told her I wasn't sure exactly when we would be

        05            getting to her clients, but asked her to call me

        06            and I haven't heard back from her.  If I could

        07            have a few minutes,  I'll call her again and see

        08            if I can find out anything about their

        09            availability.

        10                      PRESIDING OFFICER:  Okay.  I'll just make

        11            this suggestion and you take it any way that you

        12            want to.  But we need to get out of here in about

        13            an hour anyway and we're going to be moving

        14            everything out of here tonight.  Would it -- it --

        15            it's up to you, your preference, would you rather

        16            just make arrangements to have those witnesses

        17            first thing in the morning or the first thing in

        18            the afternoon or whatever you want to do?

        19                      MR. EYE:  That'd be great, Your Honor,

        20            because I -- again, we weren't sure exactly what

        21            their status was as far as -- because they'd

        22            subpoenaed by the petitioner.  I wasn't sure just

        23            where they were at.  So we're sort of changing

        24            this on the fly.

        25                      PRESIDING OFFICER:  Is that acceptable?
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        01                      MR. HAYS:  Yes, sir, it is.

        02                      PRESIDING OFFICER:  Okay.  Then we'll

        03            adjourn and meet over at the Board of Healing Arts

        04            office.  Let me give you the address for the

        05            record.

        06                      MS. BRYSON:  800 Southwest Jackson

        07            Street, Lower Level, Suite A, Topeka, Kansas

        08            66612.

        09                      PRESIDING OFFICER:  I know where it's at.

        10            At 8:30 in the morning.  Okay.

        11                      (THEREUPON, the hearing concluded at 3:35

        12            p.m.)

        13            .

        14            .

        15            .

        16            .

        17            .

        18            .

        19            .

        20            .

        21            .

        22            .

        23            .

        24            .

        25            .
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 01            MR. EYE: I've just informed the hearing

 02  officer that we're ready to proceed.  I expect

 03  Doctor Neuhaus to be here shortly.

 04            PRESIDING OFFICER:  And you're -- it's

 05  acceptable to you to proceed without Doctor

 06  Neuhaus being here?

 07            MR. EYE:  It is at this time, yes, sir.

 08  Thank you.

 09            PRESIDING OFFICER:  Mr. Hays.

 10            MR. HAYS:  Yes, sir.

 11       DIRECT EXAMINATION (cont.)

 12       BY MR. HAYS:

 13       Q.   Doctor Gold, if I could direct your

 14  attention to Patient No. 10.  Do you have your

 15  expert report in front of you for Patient 10?

 16       A.   Yes.

 17       Q.   What exhibit number is that?

 18       A.   77.

 19       Q.   And do you also have Doctor Neuhaus'

 20  record for Patient 10 in front of you?

 21       A.   Yes, I do.

 22       Q.   And what exhibit number is that?

 23       A.   32.

 24       Q.   And do you have Doctor Tiller's patient

 25  record for Patient No. 10?
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 01            THE REPORTER:  I'm sorry.  Do you have?

 02       BY MR. HAYS:

 03       Q.   -- Doctor Tiller's patient record for

 04  Patient No. 10?  Sorry.

 05       A.   Yes, I do.

 06       Q.   And what's the exhibit number for that?

 07       A.   43.

 08       Q.   From your review of the records, could

 09  you please describe Patient 10?

 10       A.   Patient 10 is an 18-year-old single

 11  female from Kansas who became pregnant as a result

 12  of consensual sex with her boyfriend and she is

 13  25-plus weeks pregnant.

 14       Q.   How many pages consist of Patient 10's

 15  records for Doctor Neuhaus?

 16       A.   10 pages.

 17       Q.   And without being told that record came

 18  from Doctor Neuhaus, would it be possible to tell

 19  who's physician record it is?

 20       A.   No.

 21       Q.   Why is that?

 22       A.   Because there is no clinical information

 23  or acknowledgement of review of information in the

 24  chart that could specifically be assigned to

 25  Doctor Neuhaus.  There is on one page some
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 01  initials, but it's hard to determine what those

 02  would mean.

 03       Q.   And can you tell from the patient record

 04  what date and time the patient's appointment was

 05  with Doctor Neuhaus?

 06       A.   No, I cannot.

 07       Q.   Do you know whether Doctor Neuhaus came

 08  to a diagnosis for Patient 10?

 09       A.   Yes, I do.

 10       Q.   How do you know that?

 11       A.   There is a positive DTREE report.

 12       Q.   And what does that diagnosis -- or what

 13  does that report indicate?

 14       A.   Acute stress disorder, severe.

 15       Q.   So let's take a look at patient number --

 16  or that document, the DTREE document.  What Bates

 17  page is that?

 18       A.   8.

 19       Q.   And what do the numbers refer to that are

 20  on that document?

 21       A.   The -- there's a code number next to the

 22  diagnosis, 308.3, that's the DSM code for that --

 23  numerical code for that diagnosis.

 24       Q.   And where does that numerical code come

 25  from?
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 01       A.   The DSM.

 02       Q.   And what is the rating date and time for

 03  that document?

 04       A.   The date is November 13th, 2003, 1302.

 05       Q.   And what is the report date and time?

 06       A.   11-13-2003, 1306.

 07       Q.   And can you tell us what the significance

 08  of the -- of this report is for this patient?

 09       A.   I'm -- I'm sorry.  Can I -- there's a

 10  second diagnosis on this patient, as well.

 11       Q.   Okay.  And what is that diagnosis?

 12       A.   Anxiety disorder NOS, not otherwise

 13  specified.

 14       Q.   And --

 15       A.   In -- in partial remission, is the --

 16  modified.

 17       Q.   And what does in partial remission mean?

 18       A.   It means it's not -- it's partially

 19  resolved, it's decreased or gone away from its

 20  most maximum symptomatic state.

 21       Q.   And what's the significance of this

 22  document within this patient's record?

 23       A.   Well, it indicates that Doctor Neuhaus,

 24  using the DTREE program, computer program came to

 25  a -- a diagnosis of acute -- a severe acute stress
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 01  disorder on -- on this patient.

 02       Q.   Can you tell from Doctor Neuhaus' patient

 03  record for Patient 10 how Patient 10 met the

 04  diagnostic criteria to support a diagnosis of

 05  acute stress disorder?

 06       A.   No, I cannot.

 07       Q.   And you spoke about yes -- yesterday that

 08  -- the gatekeeper criteria.  Can you indicate from

 09  that record what the -- that criteria was?

 10       A.   No, I cannot.

 11       Q.   Is there any information within the

 12  document about the event that threatened death or

 13  serious injury?

 14       A.   No, there is not.

 15       Q.   What about one that threatened physical

 16  -- or was a threat to the patient's physical

 17  integrity?

 18       A.   There's no indication that this person

 19  felt that either or underwent that.

 20       Q.   Is there any information that would

 21  support the criteria for finding a diagnosis of

 22  anxiety disorder within her patient record?

 23       A.   This is a patient with a -- a psychiatric

 24  history who was being treated with an

 25  anti-depressant/anti-anxiety medication for, I
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 01  believe, panic attacks.

 02       Q.   And where did you get that information

 03  from?

 04       A.   That information came from the intake

 05  sheet in Doctor Tiller's clinic that is included

 06  in Doctor Neuhaus' record.

 07       Q.   And how much information did it provide

 08  about that anxiety disorder?

 09       A.   It says Paxil, P-A-X-I-L, which is the

 10  medication, 40 milligrams, one a day:  Anxiety

 11  attacks.  And my interpretation of that is used

 12  for anxiety attacks.  And underneath, there's

 13  another sentence or -- or phrase that says, last

 14  anxiety attack was six months, presumably meaning

 15  six months previously.

 16       Q.   Is that enough information to come to a

 17  diagnosis of anxiety disorder NOS?

 18       A.   No.  Especially not without a review or a

 19  ver -- with a patient -- this patient is 18 years

 20  old and presumably could tell you more about that

 21  history or review of some medical record from the

 22  doctor who's been prescribing that medication.

 23  Especially in light of the fact that an acute

 24  stress disorder has been diagnosed.  They're both

 25  anxiety disorders.  Acute stress disorder and
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 01  anxiety disorder NOS are both anxiety disorders

 02  and you would need to -- anxiety disorder NOS is a

 03  -- is a diagnosis of exclusion, so it's not -- it

 04  -- it implies that there's a history of anxiety

 05  disorder NOS, but she's been treated, so one would

 06  think there must be more diagnostic information

 07  somewhere. And that would be relevant to the

 08  diagnosis of acute stress disorder, which is

 09  another anxiety disorder that would be a second

 10  anxiety disorder on top of the first one.  So you

 11  would really want to know that history.

 12       Q.   Is there any indication from the file

 13  that a review of that occurred?

 14       A.   No, there is not.

 15       Q.   Is there any information in the file that

 16  indicates that this was discussed further with the

 17  patient?

 18       A.   The previous an -- history of anxiety

 19  disorder, no, there is not.

 20       Q.   Well, let's talk about the GAF.  Is there

 21  one present in this patient's record?

 22       A.   Yes, there is.

 23       Q.   And what is the GAF to this patient,

 24  according to that report?

 25       A.   25.
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 01       Q.   And what's the significance of this

 02  document for this patient?

 03       A.   Well, it -- it indicates a -- a

 04  relatively low level of functioning due to

 05  psychiatric symptoms.  The general statement

 06  associated with this diagnostic range which

 07  appears on the GAF form is, the patient has been

 08  unable to function in almost all areas, e.g., she

 09  stays in bed all day or has no job, home or

 10  friends.  There are some negative findings.  Not

 11  suicidal, not violent or aggressive, not --

 12  judgement not significantly impaired.  And then

 13  the positive finding is able to maintain minimal

 14  hygiene.

 15       Q.   Is there any information contained within

 16  this record that could serve as a basis for that

 17  determination?

 18       A.   Well, some of the information in the MI

 19  statement could support some of the -- some of the

 20  findings.  For example, the MI Statement, the

 21  patient says she did not have suicidal thoughts.

 22  The GAF rating generic statement says there are no

 23  suicidal thoughts.  You know, a negative finding

 24  is, generally speaking, a negative finding.  So

 25  one -- that negative finding supports the other
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 01  negative finding.  There's really not anything in

 02  here that --

 03       Q.   And which MI statement are you looking

 04  at?

 05       A.   I'm sorry.  There are two MI statements.

 06  One is typed and that's Bates 2 and 3.  And one is

 07  handwritten and that's Bates 4 and 5.

 08       Q.   And before I interrupted you, you were

 09  speaking about the MI Statement and its

 10  relationship to the GAF.

 11       A.   Again, other than some of the negative

 12  findings, there really is nothing in here that

 13  would indicate that this person is overwhelmingly

 14  impaired in her function to rate on -- on the

 15  basis of psychiatric symptoms to rate a GAF of 25.

 16       Q.   Why is that?

 17       A.   Well, the GAF itself doesn't have any

 18  specific clinical data for -- upon which this

 19  finding is based, but the examples it gives which

 20  are, again, taken directly from the DSM are, stays

 21  in bed all day or has no job, home or friends.

 22  There is no indication, you know, that this

 23  patient stays in bed all day or has no job, home

 24  or friends.  She -- she says, I try to be busy.

 25  She's only known she's been pregnant for a week.
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 01  So that would imply certainly that she's not

 02  staying in bed all day.  She goes to school.  She

 03  doesn't have a job, she's 18, she goes to school.

 04  It -- you know, for the week that she's known, she

 05  says she can't concentrate at school, which means

 06  that she's still going to school, or implies.  She

 07  has a boyfriend.  So no job, home or friends, she

 08  at least has a boyfriend and she has a home, she

 09  lives with her parents.  So I don't know -- you

 10  know, she's clearly very upset, but that's not of

 11  itself enough.  And it has a number of -- of

 12  situational stress symptoms, but that of itself is

 13  not enough to support a generic statement, the

 14  patient has been unable to function in almost all

 15  areas of functioning.

 16       Q.   Now, does -- is there any information

 17  about a job on Bates page 4?

 18       A.   It -- at the bottom under the typed --

 19  the prompt of guilt, it says, I've been offered a

 20  job in my hometown which will help.  I -- so

 21  that's -- she's been offered a job.  It doesn't

 22  state more than that.

 23       Q.   Now, is there any other in -- information

 24  contained within that -- those two MI statements

 25  -- I guess they're both entitled MI Indicators --

�0462

 01  that would either support or not support the GAF?

 02       A.   Well, theoretically, if they were related

 03  to a psychiatric disorder, but it does not seem

 04  from the min -- MI Indicator statements that this

 05  patient has even had a -- a recurrence of her

 06  previous anxiety disorder because she's not

 07  reporting a recurrence of panic attacks, which

 08  were apparently the symptoms that she was having

 09  treated with the Paxil.  So she -- she certainly

 10  has situational stress and she's certainly

 11  extremely upset in a variety of ways.  That --

 12  that upset is being expressed in a variety of

 13  emotional and behavioral ways, but of itself,

 14  these do not support a diagnosis of acute stress

 15  disorder.

 16       Q.   So how would a physician utilize this

 17  information?

 18       A.   Well, again, this would be -- these kinds

 19  of evaluations performed by a nonpro -- non-mental

 20  health trained person are screening examinations.

 21  And they are certainly used in places everywhere

 22  around the country where someone who's not

 23  necessarily a -- a mental health professional or

 24  trained in mental health assessments can be

 25  trained to ask the questions that are on their
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 01  standard screening -- that are part of their

 02  standard screening or Doctor Tiller's standard

 03  screening questionnaire, but the -- if  - but if

 04  it comes up positive, the physician who is doing

 05  the assessment needs to expand and develop that

 06  information further through a standard mental

 07  health evaluation, including a mental status

 08  examination, and determine whether these are

 09  actually symptoms of a diagnose -- diagnosable

 10  psychiatric disorder or related to situational

 11  stress or related to a medical condition.  Just,

 12  for example, when we go to the doctor, we go to

 13  our internist or whatever, the nurse takes our

 14  blood pressure, right?  The doctor relies upon

 15  that blood pressure.  And if it's normal, the

 16  doctor rarely takes another blood pressure unless

 17  there's some complaint that would cause him or her

 18  to do so.  However, if the nurse's blood -- blood

 19  pressure reading is extremely high, it's very

 20  likely that not only the nurse will repeat it, but

 21  the doctor will repeat it and they will

 22  investigate the possible causes of why you've

 23  shown up with that high blood pressure and try to

 24  determine that.  They may not be able to determine

 25  it that day, they may follow along, et cetera, but
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 01  you're not going to rely on one blood pressure.

 02  If you're the physician, you're not going to rely

 03  on one abnormally high blood pressure reading

 04  taken by your nurse to diagnose and treat the

 05  possible medical reasons for a high blood pressure

 06  in that patient.  It's not going to tell you what

 07  they are and it's not going to tell you what the

 08  appropriate treatment is.

 09       Q.   So is there any evidence within this file

 10  that indicates that further examinations or

 11  evaluations were performed to determine whether it

 12  was situational stress or psychiatric symptoms?

 13       A.   No.

 14       Q.   And going back to the GAF real quick, can

 15  you tell me what the rating date and time was for

 16  that document?

 17       A.   11-13-2003 --

 18       Q.   And --

 19       A.   -- and 1306 is the time.

 20       Q.   -- that was a rating date and time?

 21       A.   Yes, for the GAF.

 22       Q.   Okay.  And the report date and time?

 23       A.   11-13-2003.

 24       Q.   And what's that time difference?

 25       A.   I'm sorry.  The time is 1307 and the
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 01  difference is one minute.

 02       Q.   Now, using Doctor Tiller's record, can

 03  you determine whether 11-13-2003 was a possible

 04  date for this patient's appointment with Doctor

 05  Neuhaus?

 06       A.   I -- I suppose it could have been a date

 07  for the appointment for Doctor Neuhaus.

 08       Q.   Well, can you tell me when the

 09  termination of the pregnant began?

 10       A.   Well, the post-abortion checkout exam was

 11  11-7-2003, so it was prior -- prior to 11-7.

 12       Q.   What does the appointment date on Doctor

 13  Tiller's intake page indicate?

 14       A.   Doctor Tiller's intake appointment date

 15  is 11-4 of '03.

 16       Q.   So if 11-13-2003 is a correct -- is a

 17  correct appointment date, that would have been

 18  before or after the termination of pregnancy?

 19       A.   Well, if the appointment was 11-13, that

 20  would have been after the termination.  But it is

 21  possible that the appointment occurred before and

 22  the printout was done after.

 23       Q.   So there's no --

 24       A.   That date is the date of the report and

 25  printout and not necessarily the date of the
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 01  appointment.

 02       Q.   So is there any evidence within this

 03  record that shows what the date and appointment of

 04  Doctor Neuhaus was?

 05       A.   No.

 06       Q.   Now, if you consider the information

 07  listed on the DTREE and GAF reports as evidence of

 08  Doctor Neuhaus' performance of an evaluation of

 09  behavioral or functional impact of Patient 10's

 10  condition and symptoms, do you have an expert

 11  opinion as to whether she met the standard of care

 12  in performance of that evaluation?

 13       A.   Unfortunately, I -- yes, I do.  And --

 14       Q.   And what is it?

 15       A.   -- unfortunately, I would have to say she

 16  did not.

 17       Q.   Why?

 18       A.   Because there's no evidence of the

 19  clinical evaluation and mental status exam with

 20  positive findings to support the diagnosis or

 21  rating assessment that she concludes.

 22       Q.   What is there evidence of?

 23       A.   Well, there's evidence that she did --

 24  this patient checked into Doctor Tiller's clinic.

 25  There's evidence that she was administratively
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 01  processed through Doctor Tenners -- Tiller's

 02  clinic.  There's evidence that one week after --

 03  based on Doctor Tiller's documents that are in

 04  Doctor Neuhaus' chart, there's evidence that one

 05  week after discovering she was pregnant, she

 06  contacted this clinic and two weeks later came for

 07  -- for the procedure, and that she was extremely

 08  distressed to find herself pregnant.  There's also

 09  indications of a preexisting psychiatric disorder

 10  for which she is receiving treatment, 40

 11  milligrams of Paxil.  None of -- none of that

 12  information was -- all of that information is

 13  obtained through a review of Doctor Tiller's

 14  record.  And finally, there is, you know, a

 15  positive telephone screening and in-person

 16  screening of -- for possible mental health

 17  disorder.

 18       Q.   Now, you mention there's evidence that

 19  this patient was distressed.  Is that evidence or

 20  is that -- is being distressed a symptom of these

 21  diagnoses?

 22       A.   Well, it can be.

 23       Q.   How?

 24       A.   Well, usually, if someone has an active

 25  psyc -- psychiatric diagnosis, there are evident
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 01  active symptoms, so being agitated, upset,

 02  weeping, things that you would consider distress,

 03  too nervous to sit, physically uncomfortable and

 04  mentally uncomfortable symptoms constitute

 05  distress.  And you would say or -- and people

 06  would say, I am -- if you had to describe it, that

 07  one word to describe those kinds of symptoms is

 08  distress.  The issue is, it doesn't work the other

 09  way around.  People who are distressed do not

 10  necessarily have a diagnosable psychiatric

 11  disorder.  And distress, especially distress that

 12  is appropriate to an adverse life event is a

 13  normal human behavior reaction and not a sign of

 14  pathology.  Could it become or could it -- could

 15  it be a sign of pathology?  It could, but of

 16  itself, does not indicate pathology and needs

 17  further evaluation.

 18       Q.   If you consider the information listed on

 19  the DTREE and GAF reports as evidence of Doctor

 20  Neuhaus' performance of Patient 10's mental status

 21  examination, do you have an opinion as to whether

 22  she met the standard of care in her performance of

 23  that mental status examination?

 24       A.   I do.

 25       Q.   And what is it?
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 01       A.   An -- unfortunately, she did not.

 02       Q.   Why?

 03       A.   There's no indication that Doctor Neuhaus

 04  performed a formal or informal mental status

 05  examination.  There are negative findings con --

 06  on the GAF that would be consistent with the

 07  patient's -- with the -- some aspects of a mental

 08  status examination, but there is no positive

 09  clinical findings to indicate the positive mental

 10  status findings that would be consistent with this

 11  diagnosis or GAF score.

 12       Q.   Now, if you consider the information

 13  listed on the DTREE and GAF reports as evidence of

 14  Doctor Neuhaus' performance of Patient 10's mental

 15  health evaluation, do you have an expert opinion

 16  as to whether she met the standard of care in her

 17  performance of Patient 10's mental health

 18  evaluation?

 19       A.   I do.

 20       Q.   And what is it?

 21       A.   She did not.

 22       Q.   Why?

 23       A.   There's no evidence of Doctor Neuhaus

 24  conducting a clinical evaluation, reviewing

 25  current and past history, psychiatric history,
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 01  medical history.  In a patient who is in treatment

 02  for a psychiatric disorder, it would be common

 03  practice to at least attempt to review the

 04  treating physician's records or contact or

 05  verbally discuss the patient with the treating

 06  doctor.  There's no evidence of -- there's

 07  certainly no evidence that it -- that such a

 08  record review happened.  There's no evidence of an

 09  attempt to contact the doctor.  So in this

 10  patient, there's an added element because there is

 11  a -- a history given which adds to what a standard

 12  evaluation would encompass.  And then, you know, a

 13  med -- formal medical examination -- I'm sorry --

 14  a men -- for -- formal or informal mental status

 15  examination and consideration of the effects of an

 16  unwanted pregnancy on her emotional presentation

 17  and/or her prior -- her preexisting psychiatric

 18  disorder.

 19       Q.   And why are those important things to do?

 20       A.   Well, Doctor Neuhaus is diagnosing an

 21  acute stress disorder, a new onset acute stress

 22  disorder, which is a type of anxiety disorder, in

 23  a patient with a preexisting anxiety disorder

 24  who's acutely distressed.  I don't know how you

 25  could do that without doing at least a standard
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 01  clinical evaluation and a review of -- of her

 02  previous psychiatric history.  And she's still

 03  taking medication, which means someone's still

 04  prescribing the medication, which means there's a

 05  doctor who, theoretically, knows what her history

 06  is and has diagnosed her with a disorder for which

 07  he or she is prescribing this medication.  And at

 08  least theoretically, that doctor could be

 09  contacted by telephone and presumably would know

 10  this patient and be able to give you some history

 11  that would be relevant, especially if she's a --

 12  presenting for a surgical or intervention.

 13       Q.   Is there any evidence in the file of who

 14  that other physician is?

 15       A.   No.

 16       Q.   Is there any evidence in the file of her

 17  attempting to contact that physician?

 18       A.   No.

 19       Q.   Is there any contact information for that

 20  physician in the file?

 21       A.   No.

 22       Q.   Is there any indication -- strike that.

 23  Do you have an expert opinion as to whether Doctor

 24  Neuhaus met the standard of care in documentation

 25  in regards to this patient's record?
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 01       A.   Yes.

 02       Q.   And what is your opinion?

 03       A.   I would, again, say unfortunately, she

 04  has not.

 05       Q.   Why?

 06       A.   Doctor Neuhaus' file does not appear to

 07  contain any specific clinical information about

 08  this patient generated by Doctor Neuhaus.  The GAF

 09  report and the DTREE report are not signed.  They

 10  contain no specific clinical information.  It's

 11  not possible to recreate her -- to understand the

 12  process of evaluation by which she came to these

 13  diagnoses and conclusions, nor the specific

 14  clinical data that support the diagnosis and --

 15  and GAF conclusion.

 16       Q.   And why are those important to do for

 17  this patient?

 18       A.   Well, this is a patient who -- I mean,

 19  it's important for all patients, but in this

 20  particular case, this is a patient who presumably

 21  will be going back to treatment with her -- at the

 22  very least, with the doctor who has continued --

 23  who has been prescribing medication for her panic

 24  attacks.  And it would be very significant for

 25  that doctor to know that his patient has been
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 01  diagnosed with an acute stress disorder and what

 02  the basis for that diagnosis is -- is for to him

 03  continue providing effective patient care for her.

 04       Q.   Let's move on to Patient 8.  Do you have

 05  your expert report for Patient 8 in front of you?

 06       A.   Yes, I do.

 07       Q.   Do you have Doctor Neuhaus' patient

 08  record for Patient 8 in front of you?

 09       A.   Yes, I do.

 10       Q.   And do you have Doctor Tiller's patient

 11  record for Patient 8 in front of you?

 12       A.   Yes, I do.

 13       Q.   From a review of the records, could you

 14  please describe Patient 3?

 15            MR. EYE:  Could you -- which one?

 16            MR. HAYS:  Oh, sorry.  Patient 8.

 17            MR. EYE:  Thank you.

 18       A.   Patient 8 is a 13-year-old girl from

 19  Englewood, New Jersey who became pregnant at age

 20  12 after consensual sex with a 15-year-old and was

 21  25 weeks pregnant at the time of evaluation in

 22  Doctor Tiller's clinic.

 23       BY MR. HAYS:

 24       Q.   And without being told who that record

 25  came from, could you determine whose physician
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 01  record it is?

 02       A.   No.

 03       Q.   Why is that?

 04       A.   Because Doctor Neuhaus' name appears in

 05  only one place on this form, on -- in this -- on

 06  these five pages and it's at the top of the

 07  Patient Intake Form.  It's handwritten in by

 08  someone.  It doesn't indicate why her name is

 09  there.  Doctor Tiller's name is also on that form,

 10  so -- typed in.  Again, the name appears -- it --

 11  it does not appear to have been written by Doctor

 12  Neuhaus.  So it -- it -- again, you know, out --

 13  outside the Authorization to Disclose Information

 14  typed form, which we've discussed previously, it's

 15  -- it's not personalized by Doctor Neuhaus in any

 16  way nor does it contain clinical information

 17  generated by an evaluation by Doctor Neuhaus.

 18       Q.   Do you know when Doctor Neuhaus had the

 19  appointment time and date for this patient?

 20       A.   No, I do not.

 21       Q.   What was the diagnosis that's documented

 22  within this record?

 23       A.   There is no diagnosis documented within

 24  this record.

 25       Q.   What is the GAF that's documented within

�0475

 01  this record?

 02       A.   There is no GAF documented in this

 03  record.

 04       Q.   Do you know whether Doctor Neuhaus came

 05  up to a diagnosis for this patient?

 06       A.   I do.

 07       Q.   And how do you know that?

 08       A.   Through her inquisition testimony.

 09       Q.   Where is it at in her inquisition

 10  testimony?

 11       A.   It be -- page -- Bates number is --  I

 12  can't read the Bates number -- 887.  And that's

 13  the transcript of the inquisition and there's four

 14  pages on each page and it's page 248.

 15       Q.   And what does she say on that page?

 16       A.   Doctor Neuhaus testified that she

 17  diagnosed her with a, quote -- diagnosed her with,

 18  quote, suicidal ideation and acute stress

 19  disorder.

 20       Q.   And how were you able to identify that

 21  Patient 8 was the one that she was talking about

 22  in that transcript?

 23       A.   Well, she was identified in the

 24  transcript as 13-year-old from New Jersey, 25

 25  weeks along viable pregnant.  And this is a
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 01  13-year-old from New Jersey with a 25-plus weeks

 02  of viable pregnancy, so I -- it is an assumption

 03  on my part that it is the same patient.

 04       Q.   Were there any other descriptions about

 05  that patient's symptoms in that transcript?

 06       A.   No.

 07       Q.   What diagnostic information or what

 08  possible diagnostic information is contained

 09  within Doctor Neuhaus' record?

 10       A.   Again, there is the MI screening form on

 11  Bates 4 and 5.

 12       Q.   And what information does it contain?

 13       A.   This is -- this states that the patient

 14  has known for about a week that she was pregnant.

 15  She states that she doesn't think she -- she

 16  thinks that she might die from this pregnancy.

 17  That she thinks her life -- she states that she

 18  would kill herself or die if she couldn't get an

 19  abortion, or if that didn't happen, I would

 20  neglect the child or beat it senseless.  And then

 21  there is the screening information with the

 22  screening questions for depression.

 23       Q.   And are there any indicators within that

 24  screening for depression?

 25       A.   Indicators for?
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 01       Q.   Any diagnoses?

 02       A.   Potentially, yes.

 03       Q.   And what are those indicators?

 04       A.   Well, there's -- there are positive

 05  findings under a number of symptoms.  The issue is

 06  that you're talking to a -- what sounds like a

 07  very young 13-year-old who has only known for a

 08  week that she is pregnant.  And so a clinical

 09  assessment would have to tease out whether this is

 10  age-appropriate or developmentally-appropriate

 11  communication, what this really means, what these

 12  statements really mean.  Is she really serious

 13  that she would neglect a child or beat it

 14  senseless or kill herself or die?  And those are

 15  -- again, when -- especially -- she's on -- you

 16  know, without seeing this patient, it's hard to

 17  know where she is in a developmental scale, but

 18  she's either a very young teenager or still

 19  developmentally, you know, a -- a child -- child.

 20  And there's all kinds of indicators on here that

 21  -- but it's -- it's hard to know what they mean

 22  without further evaluation.  And -- and you know,

 23  again, this is a week's duration that she's known

 24  she was pregnant, so --

 25       Q.   Is there any evidence within Doctor

�0478

 01  Neuhaus' patient record that any of that follow

 02  along clinical assessment had occurred?

 03       A.   No.

 04       Q.   What about any clinical assessment by

 05  Doctor Neuhaus herself?

 06       A.   No.

 07       Q.   Is there any evidence within that file

 08  that indicates Doctor Neuhaus followed-up on the

 09  suicide issues?

 10       A.   No.

 11       Q.   Can you tell me how many pages this file

 12  is for patient record?

 13       A.   It's five.

 14       Q.   And that's Doctor Neuhaus' patient record

 15  for this patient?

 16       A.   That's my understanding.

 17       Q.   From the record, can you determine

 18  whether a evaluation of the behavioral or

 19  functional impact of the patient's condition

 20  occurred?

 21       A.   I'm sorry.  Could you repeat the

 22  question.

 23       Q.   From the record, can you tell -- can you

 24  determine whether an evaluation of the patient's

 25  behavioral or functional impact of the patient's
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 01  condition occurred with this patient?

 02       A.   By Doctor Neuhaus?

 03       Q.   Correct.

 04       A.   I cannot determine that, there's no

 05  record of it.

 06       Q.   What would need to be documented?

 07       A.   There would need to be some indication of

 08  an appointment, a date, how long this evaluation

 09  took.  This is another complex evaluation where,

 10  you know, there would be a question about

 11  referring to a specialist in child psychiatry

 12  given the age and presentation of this child.

 13  Again, I don't have enough information to know if

 14  there are other complicating factors, but just

 15  based on the MI Screening, this appears to be

 16  someone who's at least talking about killing

 17  herself or killing the baby if she should have it.

 18  But there would have to be in the record some

 19  documentation of an appointment, and evaluation,

 20  including the mental status examination, including

 21  a review of psychiatric -- current and past

 22  psychiatric history, social history, psychosocial

 23  history with -- the child's caretakers would need

 24  to be involved.  There would need to be some

 25  documentation of all the elements -- some
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 01  documentation of any -- of elements of a

 02  comprehensive evaluation.  It wouldn't have to be

 03  every single element of a comprehensive

 04  evaluation, but there would have to be something.

 05  There is, as far as I can tell, nothing in this

 06  chart generated by Doctor Neuhaus, not even the

 07  computer programs -- or the computer program

 08  reports.

 09       Q.   Now, based upon Doctor Neuhaus' testimony

 10  describing how she generally performed mental

 11  status examinations, do you have an expert opinion

 12  as to whether she met the standard of care in the

 13  -- in performing a mental status examination of

 14  this patient?

 15       A.   Doctor Neuhaus was -- did not describe a

 16  mental status examination specifically for this

 17  patient.

 18       Q.   What about mental health evaluation?

 19       A.   Doctor Neuhaus testified generally about

 20  conducting mental health evaluations on all these

 21  patients, but there's nothing specific here.  She

 22  acknowledges that she remembers the patient based

 23  on the history, presumably the MI Statements, and

 24  the fact that she was so young, but did not refer

 25  specifically to her own evaluation of this
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 01  patient, acknowledges that the -- that she didn't

 02  have any notes to go off of for herself specific

 03  -- no specific information of her own.

 04       Q.   Do you have an expert opinion as to

 05  whether Doctor Neuhaus met the standard of care in

 06  documentation in regards to this patient record?

 07       A.   Yes.

 08       Q.   And what is that expert opinion?

 09       A.   Unfortunately, she did not.

 10       Q.   Why is that?

 11       A.   There is no documentation in this chart

 12  generated by Doctor Neuhaus that would indicate an

 13  evaluation or a diagnosis of this patient.

 14       Q.   Why is it important to document that

 15  information for this patient?

 16       A.   That was why the patient was referred to

 17  Doctor Neuhaus for a consultation, for a mental

 18  health evaluation.  So if -- if she hasn't

 19  documented a mental health evaluation, it's not --

 20  she hasn't performed the task with which

 21  medically, psychiatrically, she was undertaking by

 22  agreeing to see the patient.  And this is

 23  potentially a very serious situation that would

 24  need -- based on the information I have available,

 25  that would need even a specialist evaluation to
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 01  determine whether there's an underlying

 02  psychiatric disorder and what the appropriate

 03  treatment would be for it.

 04            MR. HAYS:  I have no further questions

 05  for this witness.  If we can take a short break

 06  in-between so the witness can -- because she may

 07  be on the stand for a little bit longer.

 08            PRESIDING OFFICER:  How long are you

 09  going to be, do you have any idea?  And I'm not

 10  holding you to it, but how long?

 11            MR. EYE:  It's -- it's going to be

 12  awhile.

 13            PRESIDING OFFICER:  Do you want a break

 14  before he starts?

 15            THE WITNESS:  Sure.  Thank you.

 16            (THEREUPON, a recess was taken.)

 17       CROSS-EXAMINATION

 18       BY MR. EYE:

 19       Q.   Doctor Gold, you maintain your private

 20  practice, correct?

 21       A.   Yes.

 22       Q.   In psychiatry?

 23       A.   Yes.

 24       Q.   And you spend about 40 percent of your

 25  time currently seeing patients, correct?
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 01       A.   Currently, yes.

 02       Q.   And you spend about 40 percent of your

 03  time in litigation or forensic-related activities,

 04  correct?

 05       A.   Correct.

 06       Q.   And you spend about 20 percent of your

 07  time in academic pursuits, correct?

 08       A.   Teaching and writing, correct.

 09       Q.   Now, it's accurate that you've never seen

 10  a pregnant adolescent for the purpose of

 11  evaluating her for an abortion, correct?

 12       A.   I don't quite understand the question.

 13       Q.   It's correct that -- that you've never

 14  professionally counseled a -- an adolescent girl

 15  to determine whether she was a suitable candidate

 16  for an abortion, correct?

 17       A.   There is no kind of specific psychiatric

 18  category for assessing whether someone is suitable

 19  for an abortion, so it's not possible to do that.

 20  It's not a real world event, so, no.

 21       Q.   In fact, you've never evaluated any woman

 22  in the course of your practice for the purpose of

 23  determining whether her mental health would be

 24  preserved by virtue of having a late-term

 25  abortion, correct?
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 01       A.   I'm sorry. Could you repeat the question?

 02       Q.   Sure.  In your practice, since -- or

 03  since you've been out of medical school, you've

 04  never val -- evaluated any woman for the purpose

 05  of determining whether her mental health would be

 06  preserved by virtue of having alert -- late-term

 07  abortion, correct?

 08       A.   A late-term abortion is not a treatment

 09  or intervention for any psychiatric disorder, so

 10  it would not be -- those two things are not

 11  connected.  So, no.

 12            MR. EYE:  Okay.  Well, I'm going to move

 13  to strike the part of her answer that preceded the

 14  no, Your Honor -- Your Honor, as being

 15  unresponsive to the question.

 16            PRESIDING OFFICER:  Sustained.

 17       BY MR. EYE:

 18       Q.   You would agree that of the 11 patient

 19  charts that we've covered -- that you've covered

 20  during your direct examination, all of those dealt

 21  with children or adolescents, save for one,

 22  correct?

 23       A.   Yes.  The -- except that the one is 18

 24  years old and technically still counts as an

 25  adolescent, although legally, 18 is an adult.  So
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 01  for psychiatric purposes, I would consider that

 02  person still an adolescent.

 03       Q.   And so for purposes of your review, did

 04  you consider any of the -- the 10 patients that

 05  were under 18 years old as women?

 06       A.   Well, they're all women.

 07       Q.   In the female sense.  How about in the

 08  developmental sense?

 09       A.   Well, if by women, you mean adults, then,

 10  no, none of them are, psychiatrically speaking,

 11  adults in a developmental sense.

 12       Q.   You've never testified in a case that had

 13  anything to do with abortion, have you?

 14       A.   No.

 15       Q.   Other than this one?

 16       A.   Correct.

 17       Q.   And other than this case, you've never

 18  been a consultant for -- in a litigation context

 19  that involved abortion, correct?

 20       A.   Correct.

 21       Q.   In -- in a nontestifying capacity?

 22       A.   Correct.  Well, ex -- except more --

 23  except broadly in the sense that when patients --

 24  when women and adolescents find themselves

 25  pregnant, the question of abortion can arise.
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 01  And, so in the general treatment, it may come up

 02  for a discussion with a patient, but not

 03  specifically as a specific focus of treatment.

 04       Q.   In your capacity as a part-time clinical

 05  professor of psychiatry at Georgetown, you've

 06  never dealt with anything related to abortions,

 07  correct?

 08       A.   That is correct.

 09       Q.   And you have been a -- a course director

 10  for writing in forensic psychiatry, is -- is that

 11  correct?

 12       A.   At Georgetown, yes.

 13       Q.   Yes.  And you've never had an -- an

 14  occasion to review or edit a paper, a professional

 15  paper that dealt with abortion services, correct?

 16       A.   That is correct.

 17       Q.   You would agree that at no time during

 18  the process of you receiving a board certification

 19  in psychiatry or neurology, did you deal with

 20  anything that related to abortions, correct?

 21            MR. HAYS:  Objection, relevance.

 22            MR. EYE:  Well, we're going to the weight

 23  that should be afforded this witness' testimony,

 24  Your Honor.  Your Honor has admitted her testimony

 25  and I believe even counsel for petitioner
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 01  acknowledged that it would be up to you to

 02  determine what weight to get it -- to give that

 03  testimony and that's the reason for these

 04  questions.

 05            PRESIDING OFFICER:  Objection overruled.

 06  You may answer the question if you know the

 07  answer.

 08            THE WITNESS:  Could -- could you repeat

 09  the question?  I'm sorry.

 10       BY MR. EYE:

 11       Q.   In the process of getting your board

 12  certifications, you didn't study about abortions,

 13  did you?

 14       A.   No.

 15       Q.   And you weren't tested on that either,

 16  correct?

 17       A.   Correct.

 18       Q.   It -- it -- it's correct that you are --

 19  that you don't consider yourself a specialist in

 20  the evaluation of -- of psychiatric disorders in

 21  adolescents or children, correct?

 22       A.   That is correct.

 23       Q.   And you don't consider yourself a

 24  specialist in the diagnosis of disorders in

 25  adolescents or children, correct?
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 01       A.   Correct, I -- I don't consider myself a

 02  certified subspecialist in those areas.

 03       Q.   And you don't consider yourself a

 04  specialist in the treatment of psychiatric

 05  disorders in adolescents or children, correct?

 06       A.   Correct.

 07       Q.   And you went to Boston U, Boston

 08  University for residency training, correct?

 09       A.   Correct.

 10       Q.   And nothing in that training dealt with

 11  abortions, correct?

 12       A.   Correct.

 13       Q.   And you were designated as a Ginsberg

 14  Fellow, correct?

 15       A.   Yes.

 16       Q.   And that's a -- that's a -- a -- a

 17  credential, isn't it?

 18       A.   Yes.

 19       Q.   But that credential doesn't have anything

 20  to do with providing abortion or abortion-related

 21  services, correct?

 22       A.   Correct.

 23       Q.   When you were at medical school, you

 24  didn't have any class work that dealt with

 25  abortions, did you?
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 01       A.   Not that I can recall specifically.  It

 02  -- there might have been, but I can't recall it.

 03       Q.   There was a clinical component in your

 04  medical education, correct?

 05       A.   Correct.

 06       Q.   And none of that involved abortions or

 07  abortion services, did it?

 08       A.   It -- it might have, but only

 09  tangentially.

 10       Q.   Do you remember your deposition being

 11  taken on June 24 of this year?

 12       A.   Yes.

 13       Q.   Do you recall being asked a question

 14  about during your medical education at New York

 15  University, did you have a clinical component to

 16  that medical education, and do you -- you recall

 17  your answer being yes?

 18       A.   Yes.

 19       Q.   And then do you recall the question, and

 20  can you tell us whether any of that clinical

 21  experience at NYU involved abortion services, and

 22  do you recall your answer was, it did not?

 23       A.   Not -- yes.  Not -- I -- I thought I had

 24  also said that during the course of an OB/GYN

 25  rotation, there were a number of D & Cs performed.
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 01  Sometimes, those D & Cs, they're -- D-- capital D

 02  and C -- sometimes, those are actually abortion

 03  procedures that the medical students would not be

 04  privy necessarily to the fact that they were early

 05  -- you know, first trimester abortions.  I thought

 06  I said that somewhere.  So -- so that's what I

 07  meant by tangentially.

 08       Q.   You observed some of these D & C

 09  procedures?

 10       A.   Correct.

 11       Q.   But you didn't -- but a D & C procedure

 12  can be done for purposes other than termination of

 13  a pregnancy, correct?

 14       A.   Yes, yes.

 15       Q.   And you don't know whether any D & C

 16  procedure that you observed was for purposes of

 17  terminating a pregnancy, correct?

 18       A.   Correct.

 19       Q.   You had privileges at hospitals in New

 20  Hampshire at one point, correct?

 21       A.   Correct.

 22       Q.   And you never admitted a patient for any

 23  abortion-related services at any of those

 24  hospitals, did you?

 25       A.   It would be inappropriate for a
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 01  psychiatrist to admit a patient for an

 02  abortion-related service.

 03            MR. EYE:  Move to strike as being

 04  unresponsive.

 05            PRESIDING OFFICER:  Sustained.

 06       A.   No.

 07       BY MR. EYE:

 08       Q.   And when you had privileges in

 09  Massachusetts, you didn't ever admit a patient for

 10  abortion services, did you, at any hospital there

 11  -- in Massachusetts?

 12       A.   No.

 13       Q.   At no time in the course of your private

 14  practice have you ever provided an opinion to a

 15  patient concerning whether she should receive a

 16  late-term abortion in order to preserve her mental

 17  health, correct?

 18       A.   Correct.

 19       Q.   And you've never provided any such

 20  opinion to any other physician, correct?

 21       A.   Correct.

 22       Q.   You are an attending psychiatrist at

 23  Columbia HCA Reston Hospital, correct?

 24       A.   I -- I was.

 25       Q.   And that's in Virginia?
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 01       A.   Yes.

 02       Q.   In the course of being an attending

 03  psychiatrist -- or when you were an attending

 04  psychiatrist there, you didn't deal with an -- any

 05  patients who were seeking abortion services,

 06  correct?

 07       A.   Correct.

 08       Q.   In fact, at no time during your work with

 09  the -- with a -- a -- strike that.

 10  You have a relationship with the Psychiatric

 11  Institute of District of Columbia, correct?

 12       A.   I did.  I don't -- well, it's the

 13  Psychiatric Institute of Washington.

 14       Q.   I'm sorry.

 15       A.   That's okay.  And I don't any longer, but

 16  I did.

 17       Q.   All right.  And during the course of that

 18  relationship, you didn't have any occasion to

 19  evaluate per -- patients for purposes of late-term

 20  abortions, correct?

 21       A.   Correct.

 22       Q.   And in the course of your entire

 23  practice, you've never evaluated a patient to

 24  determine whether an abortion would be consistent

 25  with preserving the mental health -- health of a
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 01  mother, correct?

 02       A.   Correct.

 03       Q.   And you've never done an evaluation to

 04  determine whether an abortion would preserve the

 05  physical health of a mother, correct?

 06       A.   Correct.

 07       Q.   A little geography lesson here, I guess.

 08  Nashua is in New Hampshire, correct?

 09       A.   Correct.

 10       Q.   And so we already asked about your New

 11  Hampshire hospitals and you didn't admit patients

 12  for abortions or any abortion-related services

 13  there, correct?

 14       A.   Correct.

 15       Q.   And Hampstead, is that in Massachusetts?

 16       A.   No, that's in New Hampshire.

 17       Q.   Okay.  And so we've already answered that

 18  question, correct?

 19       A.   Correct.

 20       Q.   Charles River, that sounds like a

 21  Massachusetts geographic location if I remember my

 22  rivers in Boston correctly?

 23       A.   That is correct.

 24       Q.   And you had -- you were a -- designated

 25  as an attending psychiatrist at Charles River
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 01  Hospital, correct?

 02       A.   Correct.

 03       Q.   And you didn't do anything related to

 04  abortion services with patients at Charles River

 05  Hospital, correct?

 06       A.   Correct.

 07       Q.   Now, of all the hospitals that you've

 08  been affiliated with, you don't know whether any

 09  of them provided abortion services, do you?

 10       A.   I -- I assume that some of them did not,

 11  because they were Catholic hospitals.  Other than

 12  those, I don't know whether they did or did not.

 13       Q.   So it'd be fair to say that in terms of

 14  your professional affiliations, you've never had

 15  any relationship with an institution or health

 16  care facility that is included -- as far as you

 17  know, included anything -- strike that.

 18  You've never had a relationship with any

 19  institution or facility --

 20            MR. HAYS:  Objection, asked and answered.

 21            MR. EYE:  I'd like to ask the rest of the

 22  question perhaps.

 23            PRESIDING OFFICER:  Fine.  Ask the

 24  question and then we'll see.

 25       BY MR. EYE:
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 01       Q.   In terms of any facility -- I mean, we

 02  haven't listed every institution or facility that

 03  you've ever been affiliated with, have we?

 04       A.   No.

 05       Q.   Okay.  Of all the institutions and

 06  facilities that you've had an affiliation with,

 07  you've never done anything professionally that

 08  would have related to the evaluation of patients

 09  for purposes of late-term abortions, correct?

 10       A.   Correct.

 11       Q.   You have a long list of articles that you

 12  have either authored or been a coauthor on in your

 13  CV, is that correct?

 14       A.   Well, I have --

 15       Q.   Relatively long?

 16       A.   -- I have a list, yes.

 17       Q.   All right.  None of those deal -- none of

 18  those writings cover abortions or abortion

 19  services, correct?

 20       A.   Correct.

 21       Q.   You have -- or had, and perhaps you still

 22  do, editorial work for Psychiatric Times Special

 23  Report on Forensic Psychiatry?

 24       A.   Well, that was a one-time edition, but I

 25  did that whatever year it says I did it.
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 01       Q.   Okay.  Would it be 2000 -- and strike

 02  that.  I'm not sure exactly what year it was.  But

 03  --

 04       A.   Yeah.

 05       Q.   -- none of that had anything to do with

 06  abortions or abortion services, correct?

 07       A.   Correct.

 08       Q.   You've reviewed a number of books in the

 09  course of your professional life, correct?

 10       A.   I've reviewed some books, yes.

 11       Q.   And none of those covered abortions or

 12  abortion-related services, correct?

 13       A.   Correct.

 14       Q.   You were invited to do presentations at

 15  various programs and symposiums, correct?

 16       A.   Correct.

 17       Q.   And you've never done a -- a

 18  presentation, an invited presentation that had

 19  anything to do with abortion or abortion-related

 20  services, correct?

 21       A.   Correct.

 22       Q.   And in the totality of your writings,

 23  you've never -- other than related to the reports

 24  in this case, you've never had an occasion to

 25  produce any material related to late-term
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 01  abortions, correct?

 02       A.   Correct.

 03       Q.   In the course of your practice in any

 04  capacity, you've never recommended a termination

 05  of a pregnancy for mental health purposes,

 06  correct?

 07       A.   Correct.

 08       Q.   You've never performed an abortion,

 09  correct?

 10       A.   Correct.

 11       Q.   And before engaging this matter, you've

 12  never done a standard of care analysis for some --

 13  for a physician who was providing abortion

 14  services or abortion-related services, correct?

 15       A.   Correct.

 16       Q.   Now, as I understand it, the -- the --

 17  the definition of standard of care that you

 18  applied in this case was something that you didn't

 19  develop on your own, correct?

 20       A.   Correct.

 21       Q.   It was provided to you, correct?

 22       A.   Correct.

 23       Q.   Did you do anything independently to

 24  determine whether that standard of care that was

 25  provided to you accurately reflected the standard
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 01  of care in Kansas?

 02       A.   No, not independently.

 03       Q.   You've never practiced medicine in

 04  Kansas, have you?

 05       A.   No, I have not.

 06       Q.   You were provided a series of Kansas

 07  statutes by counsel for the Board of Healing Arts,

 08  correct?

 09       A.   Correct.

 10       Q.   And in re -- did you use those statutes

 11  as a basis to determine what you believe is the

 12  standard of care in Kansas?

 13       A.   As -- legal statutes, I don't know how to

 14  answer the question yes or no.  Legal statutes

 15  inform the medical standard of care, but do not

 16  establish the medical standard of care.  So I've

 17  used the statutes to understand what the legal

 18  requirements are for the -- the elements of

 19  medical care that were covered by those statutes,

 20  but of themselves, they -- so they inform my

 21  opinion, but they were not the basis of my

 22  assessment of standard of care.

 23       Q.   You've never had a patient referred to

 24  you from another physician or healthcare provider

 25  for purposes of evaluating that patient for a
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 01  late-term abortion related to mental health

 02  reasons, correct?

 03       A.   Correct.

 04       Q.   You would agree that the -- after having

 05  reviewed the materials that were provided to you

 06  for standard of care related to late-term

 07  abortion, does not refer or require the finding of

 08  an acute psychiatric emergency to justify a

 09  late-term abortion, correct?

 10       A.   Well, the material provided to me didn't

 11  specify the standard of care for a late-term

 12  abortion.

 13       Q.   My question was: Did it refer to or

 14  require a finding that a patient was suffering

 15  from an acute psychiatric emergency in order to

 16  justify a late-term abortion for mental health

 17  purposes?

 18            MR. HAYS:  Objection, relevance.

 19            PRESIDING OFFICER:  Overruled.

 20       A.   I would have to look at the statute to

 21  refresh my memory, because I don't think it

 22  mentioned mental health at all, but I could be

 23  wrong.  As a matter in fact, it says, for

 24  substantial and irreversible impairment of a major

 25  organ.
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 01       BY MR. EYE:

 02       Q.   Is -- is it your understanding that that

 03  would include a mental health under -- a mental

 04  health reason for performing an abortion?

 05       A.   I understand that it was interpreted that

 06  way.  I don't know what the intent or the under --

 07  of the law was.

 08       Q.   And you were told that it's been

 09  interpreted that way by counsel for the board?

 10       A.   No.  It's -- it's clearly been

 11  interpreted that way by reading through Doctor

 12  Tiller's and Doctor Neuhaus' records.

 13       Q.   So you relied on that to -- to determine

 14  that mental health -- preserving the mental health

 15  of a woman can be a reason for obtaining a

 16  late-term abortion, correct?

 17       A.   I -- I inferred from that, that Doctor

 18  Neuhaus and Doctor Tiller considered it to meet

 19  the definition that was provided in the statute.

 20       Q.   And -- and you don't have any reason to

 21  differ with that, do you, as a -- as a -- an

 22  expert witness in this matter?

 23       A.   Differ with what specifically?

 24       Q.   That mental health -- preserving the

 25  mental health of a woman can be a reason for
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 01  performing a late-term abortion?

 02       A.   I'm not -- I mean, in rare situations

 03  possibly, but it would be extremely rare and

 04  unusual.  I -- I -- it's very hard to come up with

 05  circumstances that would -- of a mental illness

 06  for which a late-term abortion or any kind of

 07  abortion would be a treatment.

 08       Q.   In your opinion?

 09       A.   In my opinion.

 10       Q.   Does the statutory -- do the statutory

 11  provisions that you look at talk about abortion as

 12  a treatment?  In the statutes that you referred

 13  to?

 14       A.   In the statutes, they do not refer --

 15  refer to abortion as a treatment or an

 16  intervention for a mental illness.

 17       Q.   You've never counseled or -- or dealt

 18  professionally with a 10-year-old pregnant girl,

 19  correct?

 20       A.   That is correct.

 21       Q.   You've never counseled professionally an

 22  11-year-old pregnant girl, correct?

 23       A.   That is correct.

 24       Q.   In fact, the youngest pregnant girl

 25  you've ever counseled was 16 years old, correct?
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 01       A.   That is correct.

 02       Q.   And that was not for the purposes of

 03  seeking an abortion, correct?

 04       A.   That is correct.

 05       Q.   You referenced in your direct testimony,

 06  practice parameters generated by the American

 07  Academy of Child and Adolescent Psychiatry, do you

 08  remember that reference?

 09       A.   Yes, I do.

 10       Q.   Those are not a standard of care,

 11  correct?

 12       A.   They do not by -- of themselves establish

 13  a standard of care.  They inform it, but do not

 14  establish it.

 15       Q.   Now, it's your opinion that even with a

 16  complete psychiatric evaluation, a mental --

 17  strike that.

 18  A healthcare provider could never conclude that

 19  there was irreversible mental harm that would be

 20  caused by carrying a pregnancy to term, correct?

 21       A.   I'm sorry.  Could you repeat the

 22  question?

 23       Q.   Sure.  It's -- it's your opinion that

 24  even with a complete evaluation, a healthcare

 25  provider could never conclude that irreversible
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 01  mental harm would result from carrying a pregnancy

 02  to term, correct?

 03       A.   Mental harm from a psychiatric disorder,

 04  no, it could not.

 05       Q.   All right.  Okay.  I want to make sure

 06  our -- that -- that our record is clear here.

 07       A.   Okay.

 08       Q.   Do -- do you agree that -- that your

 09  position is that even with a complete evaluation,

 10  a healthcare provider could never conclude

 11  irreversible mental harm that would result from

 12  carrying a pregnancy to term?

 13       A.   Yes.

 14       Q.   You agree with that?

 15       A.   Yes.  Sorry.

 16       Q.   It's all right.  No, it's --

 17       A.   I got confused.

 18       Q.   -- sometimes the record gets a little bit

 19  unclear and I just want to make sure --

 20       A.   Uh-huh.

 21       Q.   -- that we do our best to clarify.

 22  It is your opinion that a late-term abortion is

 23  not a treatment or intervention for any

 24  psychiatric disorder under any circumstances,

 25  correct?
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 01       A.   That is correct.

 02       Q.   And, your view is it even if a healthcare

 03  provider concludes that a patient is severely

 04  psychiatrically ill, an abortion would not be

 05  recommended, correct?

 06       A.   Well, an abortion might be recommended,

 07  but not for the psychiatric disorder.  If -- if

 08  that woman had a -- or girl had a, you know,

 09  physical life-threatening condition in addition to

 10  a psychiatric disorder, then somebody might

 11  recommend a late-term abortion, but it wouldn't be

 12  for the psychiatric disorder.

 13       Q.   My question was strictly the psychiatric

 14  part.

 15       A.   Okay.

 16       Q.   And you would agree that your position is

 17  that even if -- even if a physician concluded that

 18  a patient was severely psychiatrically ill, an

 19  abortion would not be, in your judgement, an abort

 20  -- an abortion would not be recommended?

 21       A.   It would not be recommended as a

 22  treatment for psychiatric illness or disorder.

 23       Q.   And, you -- in -- in your view, there is

 24  no significance in terms of determining mental

 25  impairment -- strike that.
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 01  You're not an expert in any state statutes or

 02  policies regarding late-term abortions, correct?

 03       A.   That is correct.

 04       Q.   And you are not an expert on the standard

 05  of care in Kansas, correct?

 06       A.   Standard of care for what?

 07       Q.   Anything.  Medical practice in Kansas.

 08       A.   Nonpsychiatric medical practice?

 09       Q.   Let's start with the global.  Are you an

 10  expert in the standard of care for any aspect of

 11  medical practice in the state of Kansas?

 12       A.   I believe -- well, psychiatry is a

 13  subspeciality of medicine.  I believe I am an

 14  expert in the practice of psychiatry.

 15       Q.   Do you remember your deposition testimony

 16  on June 24, 2011 where you were asked the

 17  question, quote, so do you know of any legal or

 18  policy -- legal reason or policy reason that says

 19  you have to have an emergency to justify a

 20  late-term abortion based on health -- mental

 21  health considerations, and your response was,

 22  yeah, I mean, I'm not an expert in all the state

 23  statutes and policies regarding late-term

 24  abortions, so I don't know.  Do you remember that

 25  testimony?
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 01       A.   Yes.

 02       Q.   And then the question that followed up

 03  was, are you an expert on any of those, and your

 04  answer was no.  Are you -- do you stand by that

 05  testimony?

 06       A.   Well, the -- my understanding of the word

 07  "those" was statutes and policies.  So if -- if

 08  that is what those refer to, then I do stand by

 09  that.

 10       Q.   And you -- then you -- the next question

 11  was, and you don't consider yourself to be an

 12  expert on standard of care in Kansas, correct?

 13  And your answer was only in the sense that Kansas

 14  is part of the United States of America and I

 15  believe that there is a national standard about

 16  doing evaluations regardless of whether someone is

 17  pregnant or not.  So if things are done

 18  differently in Kansas, then, no, I'm not an expert

 19  in Kansas.  Do you remember that testimony?

 20       A.   Yes.

 21       Q.   And then the following question was, and

 22  you've never undertaken an inquiry to determine

 23  what the standard of Kansas -- standard of care is

 24  in Kansas, correct? And your answer was no. Do you

 25  remember that?
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 01       A.   Yes.

 02       Q.   So you -- you are not an expert on the

 03  standard of care in Kansas, correct?

 04            MR. HAYS:  Objection, misstates the

 05  testimony.

 06            PRESIDING OFFICER:  Well, I -- I don't

 07  know that it misstates it, but it doesn't -- it

 08  doesn't include all of it.

 09       BY MR. EYE:

 10       Q.   Do you consider yourself to be a -- an

 11  expert on the standard of care in Kansas?

 12       A.   Insomuch as that there is a national

 13  standard of care for the conduct of psychiatric

 14  evaluations regardless of what the purpose of the

 15  evaluation is.  And Kansas is part of the United

 16  States.  So I believe that I am in that sense.

 17       Q.   But you've never done an -- an inquiry

 18  specifically to determine how practitioners in

 19  Kansas perform mental health evaluations, correct?

 20       A.   My -- I have never done an inquiry into

 21  that.

 22       Q.   You've never done any research period

 23  into that specific question, have you?

 24       A.   Not into that specific question.  Board

 25  certification, training practices, residency
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 01  requirements are the same everywhere in the United

 02  States in terms of their being national standards

 03  that must be met.

 04       Q.   Is there a national standard of care that

 05  applies to doing a mental health evaluation for a

 06  late-term abortion, that you know of?

 07       A.   There -- there is no such specified

 08  entity and therefore, there can't be a standard of

 09  care for that kind of specific evaluation.

 10       Q.   Would you agree that clinical judgment

 11  that's based on the physician's best efforts to

 12  understand the presenting problems of a patient

 13  and the state of medicine as it bears on those

 14  problems as they're presented constitute clinical

 15  judgment?

 16       A.   I'm sorry.  You're going to have to

 17  repeat the question.

 18       Q.   Would you agree that clinical judgment is

 19  based on the physician's best efforts to

 20  understand the presenting problems of a patient

 21  and the state of medicine as it bears on those

 22  problems as they're presented?

 23       A.   Not exclusively, but that would be part

 24  of it.

 25       Q.   You would agree that there are examples
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 01  where best medical judgment is exercised in the

 02  absence of documentation that you would consider

 03  to be adequate?

 04       A.   It's possible that it could be.

 05       Q.   You would agree that in the evaluation of

 06  -- of a patient for purposes of rendering a

 07  medical opinion or a medical judgment, that there

 08  are both subjective and objective parameters that

 09  should be considered?

 10       A.   Correct.

 11       Q.   Would you agree that in doing a mental

 12  health evaluation for purposes of determining

 13  whether there would be substantial and

 14  irreversible harm to the mental health of a female

 15  by carrying a pregnancy to term that both

 16  objective and subjective standards come into play?

 17       A.   They would come into play in any mental

 18  health evaluation.

 19       Q.   So the answer is yes?

 20       A.   Yes.

 21       Q.    Now, when you wrote the reports related

 22  to the 11 patients in this case that you've

 23  testified about the last day or so, you wrote

 24  those without consulting the testimony of -- of

 25  anybody, particularly Doctor Neuhaus, that derived
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 01  from the inquisition or the criminal trial of

 02  Doctor Tiller, correct?

 03       A.   Correct.

 04       Q.   And so when you testified earlier in this

 05  proceeding that those materials had some bearing

 06  on your opinion, you didn't take that into account

 07  when you wrote your reports, correct?

 08       A.   Correct.

 09       Q.   And so those transcripts did not form a

 10  basis for your medical opinions in this case -- or

 11  the information in those transcripts, I should

 12  say?

 13       A.   Didn't form a basis for the opinions in

 14  the reports, that is correct.

 15       Q.   You referenced a -- as we discussed

 16  earlier, the American Academy of Child and

 17  Adolescent Psychiatry and -- and the -- the

 18  guidelines that were generated by that body,

 19  correct?

 20       A.   Well, they're -- they're actually called

 21  practice parameters, but I think it's the same.

 22       Q.   All right.

 23       A.   For all intents and purposes, it's the

 24  same thing.

 25       Q.   Now, those practice parameters as they
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 01  were -- the -- the latest version of that -- of

 02  those parameters is 2007, correct?

 03       A.   No.

 04       Q.   What's the -- what's the most recent?

 05       A.   The most recent general parameters are 19

 06  -- were 1997.  The 2007 parameters were for the

 07  assessment -- or evaluation of anxiety disorders.

 08       Q.   Now, in -- in the compendium of -- of

 09  those parameters, there's no attempt, is there, to

 10  provide guidance to a professional, a -- a

 11  healthcare professional as to how to conduct a --

 12  an evaluation for purposes of determining whether

 13  carrying a pregnancy to term would cause

 14  substantial and irreversible health to the female,

 15  correct?

 16       A.   In -- in a general guideline, you would

 17  not expect to see such a thing and there is not

 18  such a thing.

 19       Q.   So we couldn't pull those parameters and

 20  find guidance on how to conduct such an

 21  evaluation, correct?

 22       A.   We could.

 23       Q.   That specific kind of evaluation for

 24  those specific purposes?

 25       A.   Well, yes, I think that they would still
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 01  be relevant.

 02       Q.   Is there anything in those parameters

 03  that -- that cites the late term abort -- or -- or

 04  rather, doing an evaluation for purposes of

 05  determining whether carrying a pregnancy to term

 06  would be -- would cause substantial and

 07  irreversible harm to the mental health of the

 08  female?

 09       A.   It does not cite that specific very

 10  extraordinarily narrow circumstance.  There are

 11  general guidelines that are there to be adapted

 12  for whatever specific circumstances as per the

 13  clinical judgment of the individual.  They are a

 14  starting point, not a -- not a finishing point.

 15       Q.   Now, you would agree that whether a

 16  patient's mental health would be harmed if they

 17  carried a pregnancy to term is not properly a

 18  psychiatric question in most circumstances,

 19  correct?

 20       A.   Yes, it's not properly a psychiatric

 21  question as framed by that language.

 22       Q.   You would agree that the late-term

 23  abortion issue is not a psychiatric issue,

 24  correct?

 25       A.   I don't know that I -- can you rephrase
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 01  the question?

 02       Q.   You would agree that the late-term

 03  abortion issue is not a psychiatric issue,

 04  correct?

 05       A.   I -- I don't know that I can answer that

 06  question as asked.

 07       Q.   Again, in your deposition of June 24,

 08  2011, do you recall the question that says, have

 09  you ever reviewed the literature to determine

 10  whether there is empirical evidence to support the

 11  statements you've just made, and that statement

 12  was, you've never heard -- or there's no research

 13  on a circumstance when a psychiatrist would make a

 14  recommendation for a late-term abortion?  Your

 15  answer continues, quote, I have reviewed -- having

 16  an issue in gender and psychiatry and reproductive

 17  and biological psychiatry, reviewed.  One can't

 18  say all because that would be unreasonable, but an

 19  extreme amount of the literature regarding

 20  psychiatric interventions and problems regarding

 21  pregnancy, psychiatric illness during pregnancy,

 22  adoption issues, postpartum issues, lactation in

 23  postpartum, the effects of maternal illness on

 24  pregnancies on children already born -- born,

 25  there is a huge amount of literature out there and
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 01  I have reviewed quite a bit of it.  I have written

 02  about some of it.  The late-term abortion issue is

 03  not a psychiatric issue.  Do you remember that

 04  testimony that you gave?

 05       A.   Yes.

 06       Q.   Do you agree that the late-term abortion

 07  issue is not a psychiatric issue?

 08       A.   It's -- it's not a psychiatric -- it's

 09  not a focus of psychiatric practice or research,

 10  no.

 11       Q.   Would you agree that therapeutic abortion

 12  is defined as any of various procedures resulting

 13  in the termination of a pregnancy in order to save

 14  a life or preserve the health of the mother?

 15       A.   Yes, I think that is the definition of a

 16  therapeutic abortion.

 17       Q.   But you would agree that as far as your

 18  practice of psychiatry, that's not an area that

 19  comes up in your practice, that is, the area of

 20  the -- the question about therapeutic abortions

 21  and their efficacy?

 22       A.   Well, it can -- the question does come up

 23  because pe -- women occasionally undergo -- or

 24  more than occasionally, therapeutic abortions and

 25  that becomes a mental health issue for them, but
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 01  not the reverse.  It is not a customary practice

 02  to conduct a therapeutic abortion for mental

 03  health reasons.

 04       Q.   You would agree that the law authorizes

 05  such to happen however, correct?

 06       A.   I'm not an expert in the law and I don't

 07  know whether it authorizes it or not.

 08       Q.   So you proceeded through this entire case

 09  without any idea about whether -- whether there is

 10  a right to a therapeutic abortion for -- to

 11  preserve the mental health of a mother?

 12            MR. HAYS:  Objection, relevance.

 13            MR. EYE:  It -- it -- it goes to the

 14  whole question of -- of how she analyzed this

 15  case.

 16            PRESIDING OFFICER:  Well, I'm not sure it

 17  does, so the objection is sustained.

 18       BY MR. EYE:

 19       Q.   Do you recall this testimony?

 20  Question:  Would you agree with the following,

 21  that a therapeutic abortion is defined as any of

 22  various procedures resulting in the termination of

 23  a pregnancy in order to save a life or preserve

 24  the health of a mother?  Answer:  You know, again,

 25  I know there is such a thing as a therapeutic
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 01  abortion.  I know that there are a variety of

 02  reasons that people have abortions.  I don't know

 03  specifically where and how those are defined

 04  because that is not an area that comes up in

 05  psychiatry under the kinds of circumstances that

 06  you're talking about.  End quote.

 07  Do you remember that testimony?

 08       A.   Yes.

 09       Q.   And is that an accurate statement of your

 10  view?

 11       A.   I've -- I've become quite confused about

 12  what we're discussing at the moment.

 13       Q.   Was that your testimony, that --

 14       A.   That -- you're reading it, I -- I'm

 15  assuming you're reading it correctly, it was my

 16  testimony.

 17       Q.   And you had a chance to review this

 18  transcript, didn't you?

 19       A.   Yes, I did.

 20       Q.   And you made some changes in it, didn't

 21  you?

 22       A.   Yes, I did.

 23       Q.   But you didn't make any changes in that,

 24  did you?

 25       A.   Well, but I'm not sure out of -- I'm not

�0517

 01  sure what you're referring to by that.

 02       Q.   When I -- when we took your deposition,

 03  we made an agreement up front in that deposition

 04  if there was a question I asked you that you

 05  didn't understand, you would ask me to repeat it

 06  and make it a -- and make it understandable,

 07  correct?

 08       A.   Yes.

 09       Q.   And you didn't ask me to repeat that

 10  question, did you?

 11       A.   No.  And I'm not asking you to repeat it

 12  now, I'm asking you to repeat the question you

 13  just asked me, not the question from the

 14  deposition.  I've become lost as to what you are

 15  asking me.

 16       Q.   Well, just answer the questions that I --

 17  that I -- that I ask you.

 18       A.   I'm trying.  I -- I've lost the question.

 19       Q.   Now, you -- in your view, there is no

 20  such thing as a psychiatric consult that would

 21  relate to an abortion, correct?

 22       A.   No.

 23       Q.   It -- it -- I'm sorry.  You -- you -- you

 24  believe that there are psychiatric consults that

 25  relate to abortions?
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 01       A.   There could be.

 02       Q.   Your -- in your deposition testimony, I

 03  asked you a question.  It said, have you ever

 04  referred a patient of yours to an abortion

 05  provider for abortion services or an abortion

 06  consult?  And your answer is?

 07       A.   No.

 08       Q.   Quote, in my experience, in my practice,

 09  there is no such thing as an abortion consult.  Do

 10  you remember that testimony?

 11       A.   Yes.

 12       Q.   So is that the case, that there's no such

 13  thing as an abortion consult?

 14       A.   Didn't that question say referred to

 15  another practitioner for an abortion consult or

 16  did it say --

 17       Q.   Have you ever referred a patient -- this

 18  is the question.

 19       A.   Okay.

 20       Q.   Have you ever referred a patient of yours

 21  to an abortion provider for abortion services or

 22  an abortion consult?  And your answer was, in my

 23  experience, in my practice, there is no such thing

 24  as an abortion consult.  If you have -- if you --

 25  you say -- if you have a pregnant patient and the
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 01  patient has issues or problems, refer them to the

 02  appropriate person to help them address those

 03  problems.  Have you ever referred a patient for

 04  purposes of getting a consultation about an

 05  abortion?

 06       A.   Not specifically about an abortion.

 07       Q.   Okay.

 08       A.   But about concerns regarding a pregnancy

 09  and an abortion may arise as an intervention

 10  that's necessary.

 11       Q.   But you've never done such, a -- a con --

 12  a re -- a -- a referral for that purpose, correct?

 13       A.   It's hard -- I -- not specifically for an

 14  abortion.

 15       Q.   Now, in your work on this case, you came

 16  to it with a -- a view that the question about the

 17  -- the appropriateness of a late-term abortion is

 18  not a psychiatric issue, correct?

 19       A.   Again, I -- I don't know -- when you say

 20  appropriateness, I'm not sure what you mean.

 21       Q.   Whether an -- an abortion would be a -- a

 22  -- a -- an appropriate intervention?

 23       A.   It's not a -- it's not a therapeutic

 24  intervention for any psychiatric disorder or

 25  diagnosis.  It is not a standard intervention in
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 01  -- for those reasons.

 02       Q.   But you would agree, wouldn't you, that a

 03  woman has the right to choose an abortion if she

 04  meets the legal requirements for such, correct?

 05       A.   As a choice, certainly.

 06       Q.   It's just not something you personally

 07  would recommend, correct?

 08       A.   It's not -- it's not a -- a -- a

 09  psychiatrist's place to recommend a specific

 10  course of action for any individual.

 11       Q.   Such as to get an abortion?

 12       A.   Yes.  That it -- it would be highly

 13  inappropriate to -- as a doctor, direct someone

 14  who is puzzled about what to do to specifically an

 15  abortion, outside a discussion of all of the

 16  possible options of -- of how to address their

 17  issues about their pregnancy.

 18       Q.   I think we covered this a moment ago, but

 19  I -- I want to make sure that the record's clear.

 20  Would you agree that an unwanted teenage pregnancy

 21  carries a lot of risk with it?

 22       A.   Can you define risk?

 23       Q.   Would you agree with the statement that

 24  unwanted teenage pregnancy carries a lot of risk?

 25       A.   Can you define risk?
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 01       Q.   Can you answer my question?

 02       A.   Not as presented.

 03       Q.   Do you remember your deposition testimony

 04  when you were asked, quote, can you think of any

 05  circumstance when it would be advisable for the

 06  mental health of a 14-year-old to carry a

 07  pregnancy to term?  And your answer was, when

 08  you're talking about mental health and you're

 09  talking about psychiatric disorders, you're

 10  talking about two overlapping spheres, but they

 11  are not congruent.  Okay?  You continue, there are

 12  all kinds of emotional stress and distress that

 13  does not rise to the level of a psychiatric

 14  disorder or a psychiatric emergency.  You

 15  continued, I am highly empathetic to a 14-year-old

 16  who wants to get an abortion.  I don't think that

 17  14-year-olds having babies adds to the quality of

 18  their lives or the babies' lives.  However, a

 19  14-year-old having a pregnancy, an unwanted

 20  pregnancy, is not in of itself an indication that

 21  they're going to have a major psychiatric disorder

 22  or that they have a major psychiatric disorder.

 23  And there is no evidence that having an unwanted

 24  baby creates an irreversible impairment or

 25  substantial impairment that results in a
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 01  psychiatric disorder.  And the question then

 02  followed, at least none you know of?  And your

 03  answer, none that I ever -- have ever seen

 04  reviewed in the literature.  And postpartum

 05  disorders is something that I have expertise in.

 06  Unwanted teenage pregnancy carries a lot of risk

 07  to it.  Most of them are social risks and medical

 08  risks, but they are not acute psychiatric

 09  emergencies.  Do you remember that testimony?

 10       A.   Yes.

 11       Q.   So you were able in -- in that testimony

 12  to articulate that teen -- unwanted teenage

 13  pregnancies carry risks?

 14       A.   Well, I defined the categories of risk

 15  and I differentiated between them.

 16       Q.   So unwanted teenage pregnancy doesn't

 17  carry any psychological -- risk of psychological

 18  harm, is that your testimony?

 19       A.   In the sense that it is not a risk factor

 20  for the development of psychiatric disorders.  In

 21  the sense that it creates problems for an

 22  individual and problems cause distress, yes.  If

 23  you define it as distress, yes.  It's distressing,

 24  but it doesn't cause a psychiatric disorder

 25  typically, it's not a risk factor.
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 01       Q.   Would you agree that a medical risk can

 02  be the cause of a mental health impairment?

 03       A.   It would be -- I don't know that I could

 04  agree with that statement, you'd have to be much

 05  more specific.

 06       Q.   I believe we've established that -- at

 07  least, that the standard of care that you're

 08  familiar with in Kansas, that there is no

 09  requirement that there be an acute psychiatric

 10  emergency to justify a late-term abortion,

 11  correct?

 12       A.   I understand that the statute does not

 13  require that.  I don't know if the statute creates

 14  the legal standard of care, but the statute

 15  doesn't require it.

 16       Q.   In your work in this case, did you come

 17  at it with the presumption that late-term abortion

 18  could only be justified on mental health grounds

 19  if there was an acute psychiatric emergency?

 20       A.   No.

 21       Q.   So there are other reasons other than

 22  acute psychiatric emergencies that would justify a

 23  late-term abortion, correct?

 24       A.   Psychiatric reasons?

 25       Q.   Yes.
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 01       A.   Possibly.

 02       Q.   All right.  In terms of doing mental

 03  health evaluations for purposes of determining

 04  whether the -- carrying a pregnancy to term would

 05  cause substantial and irreversible harm to a woman

 06  -- to a female's mental health, would you agree

 07  that to do those evaluations, at least in your

 08  opinion, it requires somebody that has the same

 09  degree of skills a mental health specialist?

 10       A.   I think to do any complex psychiatric or

 11  mental health evaluation, you need the same degree

 12  of skill as a mental health specialist would bring

 13  to a set of unique circumstances that constitute a

 14  complex evaluation.

 15       Q.   So is -- is your testimony that a -- an

 16  internal medicine specialist does not have the

 17  same degree of skill as a mental health

 18  specialist?

 19       A.   They could if they had the appropriate

 20  clinical training and experience.

 21       Q.   And in terms of doing a comparison of

 22  those skills, you would agree that in order to

 23  make that comparison, you would either observe

 24  that physician or ask the physician what they've

 25  done or look at the documentation or some
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 01  combination of -- of two of those three or all

 02  three, correct?

 03       A.   Not -- no.

 04       Q.   Do you remember your testimony in your

 05  deposition when you were asked, and how would you

 06  determine the level of skill of an OB/GYN who sees

 07  patients compared to a mental health specialist

 08  who sees patients, how do you make that comparison

 09  of skill levels?  And your answer was, quote,

 10  well, you either observe them or you ask them what

 11  they've done or you look at their documentation of

 12  what they've done or any of the combin -- of -- of

 13  the above in combination.  Do you remember that

 14  testimony?

 15       A.   Yes, I do.

 16       Q.   And doesn't that testimony imply that you

 17  would have to do at least two of those three in

 18  order to assess the skill level of a physician who

 19  is conducting a mental health evaluation for

 20  purposes of determining whether a woman is an

 21  appropriate candidate for a late-term abortion?

 22       A.   Whoa.

 23            MR. HAYS:  Objection, misstates her

 24  previous testimony.

 25            MR. EYE:  Well, I'm asking a question,
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 01  it's -- it's not quoting her testimony.

 02            PRESIDING OFFICER:  Ask the question

 03  again.

 04       A.   You -- you went a little too fast for me

 05  to follow.

 06       BY MR. EYE:

 07       Q.   Would you agree that in order -- that --

 08  that in your view, to evaluate the skill levels of

 09  a nonmental health specialist, a psychiatrist,

 10  let's say, but whose -- but that nonmental health

 11  specialist, let's say an OB/GYN, is cast in the

 12  role of doing a mental health evaluation.  You

 13  would agree that in order to come -- to determine

 14  whether that person's skill levels, the

 15  nonspecialist health -- mental health specialist,

 16  that is, were appropriate, you would either

 17  observe them or ask them what they've done or look

 18  at their documentation or any of the above in

 19  combination?  The above being those three factors.

 20       A.   Yes, that -- that was not a complete

 21  answer.

 22       Q.   That was the answer you gave though,

 23  wasn't it?

 24       A.   That -- that is correct.

 25       Q.   And you had an opportunity to review this
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 01  transcript, didn't you?

 02       A.   Yes, I did.

 03       Q.   And you didn't make any changes to that

 04  part of the transcript, did you?

 05       A.   No, I didn't.

 06       Q.   And you read the transcript?

 07       A.   Yes, I did.

 08       Q.   And I think we've already -- I think it's

 09  -- it goes -- I think we -- we know, but I think

 10  for purposes of the record, we need to establish

 11  that you never spoke with Doctor Neuhaus about any

 12  of these 11 patients that -- whose charts you've

 13  reviewed, correct?

 14       A.   That is correct.

 15       Q.   And you've never observed her practice,

 16  correct?

 17       A.   That is correct.

 18       Q.   So you evaluated her practice related to

 19  these 11 patients by considering only one of the

 20  three parameters that you cited as a way to

 21  determine whether her skills were adequate,

 22  correct?

 23       A.   That is correct as stated, but the answer

 24  was not correct -- not complete.

 25       Q.   And you didn't evaluate her for her skill
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 01  level as a practice -- that is, Doctor Neuhaus as

 02  a practicing physician as a obstetrics and

 03  gynecologist person, correct -- practitioner?

 04       A.   I'm sorry.  Can you repeat that again?

 05       Q.   You -- you didn't evaluate Doctor

 06  Neuhaus' skills as -- as an OB/GYN, did you?

 07       A.   No, I did not.

 08       Q.   And do you -- you agree that physicians

 09  who practice in obstetrics and gynecology do

 10  provide mental health evaluations for pregnant

 11  women, correct?

 12       A.   At times, they do.

 13       Q.   And so you would agree that it's within

 14  the scope of an OB/GYN's skills to counsel

 15  patients about mental health issues related to

 16  pregnancy, correct?

 17       A.   It -- it can be.

 18       Q.   The -- all the -- the patient charts that

 19  you reviewed came from 2003, correct?

 20       A.   Correct.

 21       Q.   Do you happen to recall how many times

 22  Doctor Neuhaus went to Women's Health Care

 23  Services in Wichita to do consultations in 2003?

 24       A.   From her testimony?

 25       Q.   Yes, or whatever source, but I presume
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 01  it's from her testimony.

 02       A.   Yes.  I think she said 40 to 50 times and

 03  I think people pretty much settled it at

 04  approximately once a week, and there may have been

 05  some weeks she didn't go.

 06       Q.   And that at each time that she went there

 07  on the average, she would evaluate five or six

 08  patients?  Again, on the average.

 09       A.   I thought it said seven or eight, but

 10  that's --

 11       Q.   Okay.

 12       A.   -- we're in the ballpark.

 13       Q.   All right.  Now, you -- it's your

 14  position that there is really not a justifiable

 15  abortion based on the preservation of the mental

 16  health of the mother, except in extreme

 17  circumstances, correct?

 18       A.   I'm sorry.

 19            MR. HAYS:  Asked and answered.

 20            PRESIDING OFFICER:  I --

 21            MR. HAYS:  It's been a while back, but he

 22  already went through this.

 23            MR. EYE:  I -- I don't think we got into

 24  the circumstances that she would -- that she would

 25  make such a recommendation.  I don't think I -- I
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 01  think I carved that part out.

 02            PRESIDING OFFICER:  Overruled.

 03       A.   I'm sorry.  Could you ask the question

 04  again?

 05       BY MR. EYE:

 06       Q.   Sure.  It's your position that there's

 07  really not a justification to an -- to do an

 08  abortion based on preservation of the mental

 09  health of the mother, correct?

 10       A.   Again, there would have -- have to be

 11  extreme circumstances.

 12       Q.   Now, that's -- that's your view as a

 13  psychiatrist, correct?

 14       A.   I am a psychiatrist and that is my view.

 15       Q.   But it's ultimately the female's choice

 16  or in consultation with her physician, and if it's

 17  the case of a minor, with her parent or guardian,

 18  correct, whether to have that procedure?

 19       A.   If she's legally entitled to it, she, you

 20  know -- for whatever reason, if she's legally

 21  entitled, she should be able to have it.

 22       Q.   And it's just not something you

 23  personally recommend?

 24       A.   As --

 25       Q.   Ever?
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 01       A.   -- as an intervention or treatment for a

 02  psychiatric disorder, no.

 03       Q.   Nor to preserve the mental health of the

 04  mother, correct?

 05       A.   Well, you would have to define that on a

 06  case-by-case basis as to what exactly the

 07  intervention would be pre -- be averting or

 08  creating.  What does preserving the mental health

 09  mean?  And that is going to be very specific on a

 10  case-by-case basis.  So --

 11       Q.   So case-by-case is -- is -- is your -- is

 12  your testimony, that you'd have to evaluate these

 13  on a case-by-case basis?

 14       A.   You -- you -- yes.

 15       Q.   Do you remember your deposition testimony

 16  in response to this question?  So is it your

 17  position that there really is not a justifiable

 18  abortion based on preservation of mental health of

 19  the mother?  Your answer, no, there has can be

 20  some extreme circumstances, but they would be

 21  really extreme.  For example, someone -- someone

 22  who is acutely suicidal who might be saying, you

 23  know, if I have this baby, then I will kill

 24  myself, period.  Then you continue, now, to me as

 25  a psychiatrist, that would call for psychiatric
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 01  hospitalization, not necessarily for late-term

 02  abortion.  Late-term abortion is not an

 03  intervention that any psychiatrist would recommend

 04  for any reason other than, I think, immediate

 05  medical danger.  Because for any suicidal patient,

 06  regardless of the answer, you would try to

 07  hospitalize them, psychiatrically hospitalize

 08  them.  Then you continue, so I can't think of too

 09  many.  You say, then, I mean, there is no

 10  psychiatric reason I can really think of for which

 11  hospitalization wouldn't be an intervention rather

 12  than a late-term abortion to preserve the mental

 13  health of the mother.  Do you remember that

 14  testimony?

 15       A.   Yes.

 16       Q.   So that's -- that sounds pretty

 17  categorical in terms of when you say you can't

 18  really think -- you can't really think of any

 19  psychiatric reason that would be justified to do a

 20  late-term abortion rather than hospitalization,

 21  correct?

 22       A.   The circumstances that I can think of as

 23  I was thinking through that answer, constitute a

 24  psychiatric emergency.  I -- I can't think of any

 25  circumstances, absent a psychiatric emergency.
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 01  When someone has a psychiatric emergency, the

 02  typical intervention is to consider

 03  hospitalization.  So as I try to think of

 04  circumstances which -- for which you would refer

 05  somebody for a late-term abortion to preserve

 06  their mental health, the first thing I come up

 07  with over and over again is psychiatric

 08  hospitalization.  So, I -- I mean, I don't know

 09  how to answer it better than that.

 10       Q.   Yeah.  How about this?  That's really a

 11  choice of -- of treatment modalities, isn't it,

 12  between referring a patient for a late-term

 13  abortion or hospitalizing the patient, correct?

 14  That's a choice that --

 15       A.   For --

 16       Q.   -- that a physicians would -- would

 17  recommend or would posit to a patient?

 18       A.   No, I can't imagine.

 19       Q.   So not withstanding the fact that there's

 20  -- if you accept the premise that a woman has a

 21  constitutional right to a late-term abortion under

 22  certain circumstances, you wouldn't ever find it

 23  psychiatrically justified, correct?

 24       A.   No.  I -- I would be willing to consider

 25  any given set of circumstances, I just can't think
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 01  of one.  But if I were to evaluate someone and it

 02  became clear that the only intervention that would

 03  avert permanent harm or damage was an abortion, I

 04  would certainly think about that as an

 05  intervention.  I just can't think of what those

 06  circumstances might be.  I -- I'm not

 07  categorically denying that there might be some set

 08  of circumstances out there in the world.

 09       Q.   Because you're certainly not omniscient

 10  on this --

 11       A.   Correct.

 12       Q.   -- in this, correct?  Okay.

 13            MR. EYE:  Your Honor, I apologize.  I --

 14  I've -- I've managed to lose my place and I'm --

 15  I'm attempting to -- to track back and -- and find

 16  it.  I -- and I apologize for the delay.  I'll --

 17       BY MR. EYE:

 18       Q.   Doctor, would you agree that an unwanted

 19  teenage pregnancy has the potential to cause harm

 20  to the female who's pregnant?

 21       A.   It's a -- it's a very broad term, harm.

 22  Can you --

 23       Q.   I -- I -- I just -- the -- the -- in --

 24  in a general sense, would you agree that an

 25  unwanted teenage pregnancy has the potential to
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 01  harm the mother?

 02       A.   Any pregnancy has the potential to harm a

 03  mother, so, yes.

 04       Q.   Let's deal with the -- some of the

 05  evaluation techniques that were used on this -- on

 06  -- on many of the patients that -- that you

 07  reviewed the charts for in this case.  Let's start

 08  with the -- the global assessment of functioning,

 09  the so-called GAF or GAF.

 10       A.   GAF.

 11       Q.   Okay.  You use the GAF in your practice,

 12  don't you?

 13       A.   Yes, I do.

 14       Q.   And the GAF is not used in isolation,

 15  it's used as a -- as a part of other -- or as a

 16  part of evaluation techniques, correct?

 17       A.   Correct.

 18       Q.   Or assessment techniques?

 19       A.   Correct.

 20       Q.   Now, is the DSM that we've referred to --

 21  or DSM-IV, does that axis system that you've

 22  described, does that set out a standard of care?

 23       A.   It informs a standard of care, it does

 24  not of itself create or set a standard of care.

 25       Q.   And it would be your opinion that the
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 01  standard of care for evaluating a patient for a

 02  late-term abortion can be satisfied without using

 03  the GAF, correct?

 04       A.   Correct.  The standard of care for a

 05  psychiatric evaluation of any kind can be

 06  satisfied without using a GAF.

 07       Q.   And you recognize that there are

 08  physicians who do mental health evaluations who

 09  don't use the GAF at all, correct?

 10       A.   Yes, I -- I'm sure there are.

 11       Q.   And you testified about that in your

 12  deposition, correct?

 13       A.   Yes.

 14       Q.   And in terms of looking at the -- or

 15  using the -- the axes in DSM, one could arrive at

 16  a justifiable diagnosis by using only Axis I and

 17  II, correct?

 18       A.   I'm sorry.  When you say justifiable

 19  diagnosis, can you --

 20       Q.   A -- a -- a diagnosis that's supportable?

 21       A.   A supportable diagnosis, you could.

 22       Q.   I'm sorry.  What?

 23       A.   Yeah.  I mean, you could.  It would not

 24  -- depending on the circumstances that might or

 25  might not meet the standard of care, but you
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 01  could.

 02       Q.   And you could prescribe -- you could

 03  prescribe medicine for a psychiatric disorder or

 04  illness using only Axis I and II to arrive at a

 05  diagnosis, correct?

 06       A.   Well, you could, but that definitely

 07  might not meet the standard of care.

 08       Q.   But one could do that?

 09       A.   One can do anything, but it doesn't

 10  necessarily mean it's a good idea.

 11       Q.   But it would be within the standard of

 12  care?

 13       A.   It depends on the circumstances.

 14       Q.   And a practitioner could use Axes I, II

 15  and III and not do any further evaluation other

 16  than just what -- what would apply under those

 17  three axes, correct, and arrive at a supportable

 18  diagnosis?

 19       A.   Okay.  Well, the axes are the conclusion,

 20  they are not the assessment tools.  So that the

 21  way you're asking the question implies that you're

 22  only using Axis I, II -- or I, II and III.  The

 23  way it works is, you do the evaluation and then

 24  you document your assessments using -- the

 25  assessments are your -- the diagnoses and the axes
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 01  are your conclusions and -- and often the support

 02  for those conclusions can be notated there.  So

 03  the way you're asking the question assumes a

 04  process that doesn't actually happen.

 05       Q.   Well, in -- in terms of evaluating a

 06  patient from the perspective of Axes I, II and

 07  III, using whatever assessment techniques would be

 08  -- whatever techniques might be used to assess a

 09  patient for Axes I, II and III, one could do those

 10  assessments under those three axes and arrive at a

 11  supportable diagnosis, correct?

 12       A.   The evaluation doesn't preclude -- the

 13  evaluation is the same regardless of how many axes

 14  you fill out, it's just that some people don't

 15  bother or it's not necessarily relevant to use the

 16  other ones to describe a psychiatric disorder.

 17  But you could not, for example, get to a

 18  diagnostic conclusion about the presence of a

 19  psychiatric diagnosis without some assessment of

 20  functioning, even if you didn't actually document

 21  it with the GAF rating.  So I'm not quite with

 22  you.

 23       Q.   I guess the point of my question is that

 24  irrespective of whether one makes an attribution

 25  to DSM, if the functional purposes that are
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 01  anticipated to be evaluated under those various

 02  axes, if they're done, even without saying, this

 03  is pursuant to DSM, that's really consistent with

 04  the standard of care, isn't it, in doing an

 05  evaluation for, in this case, a late-term

 06  abortion?

 07       A.   I'm sorry.  I -- I don't understand your

 08  question.

 09       Q.   Well, let's move on.  You agree that a

 10  distressing psychosocial situation can create a

 11  situation where a person could develop a

 12  psychiatric disorder, correct?

 13       A.   It's possible.

 14       Q.   In fact, you agree that life stressors

 15  can result in psychiatric disorders, correct?

 16       A.   Typically, they contribute, they can

 17  contribute to the development of the disorder.

 18  There are only certain disorders where there's a

 19  direct causal relationship.  But they certainly

 20  can contribute to the develop -- development of

 21  disorders.

 22       Q.   And you would agree that an unwanted

 23  pregnancy could result in a psychiatric disorder,

 24  correct?

 25       A.   It could.  A wanted pregnancy could
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 01  result in a psychiatric disorder.

 02       Q.   My question was:  An unwanted pregnancy

 03  could result in a psychiatric disorder, correct?

 04       A.   Any disorder can, so any -- any pregnancy

 05  can result in a psychiatric disorder potentially,

 06  so, yes.

 07       Q.   But in your view, treatment of that

 08  psychiatric disorder is not -- it -- it would not

 09  be -- it would not be consistent, in your view,

 10  with standard of care for a late-term abortion to

 11  be performed because there's a psychiatric

 12  disorder that has had its genesis, its org -- its

 13  origin from an unwanted pregnancy, correct?

 14       A.   That is a -- an abortion of any kind,

 15  late term or not, is not a psychiatric treatment

 16  for any psychiatric disorder regardless of it's

 17  genesis.  An abortion that resolves distress

 18  related to a pregnancy is a situational

 19  intervention for a situational problem, but not

 20  necessarily a psychiatric disorder.

 21       Q.   But it could be a psychiatric disorder --

 22       A.   It --

 23       Q.   -- that's being addressed?

 24       A.   Not by an abortion.

 25       Q.   So the fact that a -- a woman seeks an
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 01  abortion to preserve her mental health, if a

 02  practitioner agrees that that should be done, you

 03  would consider that to be outside the standard of

 04  care?

 05       A.   Again, I am open to considering

 06  circumstances on a case-by-case basis.  I simply

 07  cannot think of the circumstances that would lead

 08  to that chain of events as you describe them.

 09       Q.   We deviated from the GAF for a moment,

 10  but let me resume that.  Would you agree that the

 11  GF -- GAF has both objective and subjective data

 12  that are a -- a part of it?

 13       A.   Yes.

 14       Q.   Have you acquired any knowledge in the

 15  course of working on this case or any other

 16  source, for that matter, about how practitioners

 17  in Kansas utilize the GAF for purposes of

 18  assessing the mental health of a patient?

 19       A.   Not specific to Kansas, no.  The -- the

 20  GAF is in the DSM.  The DSM is the same DSM in

 21  Kansas as it is anywhere else.

 22       Q.   Would you agree that a physician can

 23  diagnose and treat a psychiatric disorder without

 24  relying on the DSM-IV for purposes of treating a

 25  patient?
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 01       A.   Could you say that again?

 02       Q.   Sure.  Would you agree that a -- a

 03  physician can make a diagnosis of a psychiatric

 04  disorder and treat, including prescribe drugs for

 05  that, without specifying that their diagnosis

 06  relates back to the DSM?

 07       A.   You mean without actually citing the DSM?

 08       Q.   Well, let's -- let's do that first,

 09  without actually citing the DSM?

 10       A.   Okay.  You don't have -- you don't have

 11  to cite the DSM as a reference for every time you

 12  make a diagnosis, no.

 13       Q.   And, in fact, a -- a physician could,

 14  based upon subjective evaluation of a patient,

 15  arrive at a -- at a supportable diagnosis based on

 16  subjective factors, arrive at a diagnosis of a

 17  psychiatric disorder and treat it accordingly,

 18  correct, based on subjective data alone?

 19       A.   They could, but typically, that would be

 20  outside the standard of care.

 21       Q.   And it would be your position that that

 22  would have to be augmented by some sort of

 23  objective data, such as blood pressure and body

 24  temperature and vital signs, correct?

 25       A.   Well, in subjective data, it refers
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 01  primarily to what the person tells you and not to

 02  what is observable or reported or documented by

 03  other people.  So for someone to come in and say,

 04  doctor, I'm depressed, and for that person to say,

 05  okay, based on you're what you're telling me, I

 06  diagnose a major depression and prescribe a

 07  medication, that would not be a psychiatric

 08  evaluation or a supportable diagnosis and should

 09  not form the basis of treatment.  That's

 10  subjective information only --

 11       Q.   Right.  And --

 12       A.   -- without consideration of any other

 13  factors that might be contributing.

 14       Q.   So in your view, it would require at

 15  least some inquiry from the physician to the

 16  patient to essentially determine the nature of the

 17  symptoms to determine whether they are consistent

 18  with the diagnosis of, let's say, major

 19  depression?

 20       A.   Well, as a starting point, they would

 21  have to be consistent or -- they -- should be

 22  consistent for -- to come up with a diagnosis as a

 23  starting point.

 24       Q.   Is it your view that the standard of care

 25  is based on what the average practic -- what the
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 01  average skilled practitioner in the field does,

 02  whether it's in a general field or a specialized

 03  field, average care?

 04       A.   My understanding of the standard of care

 05  is that if you undertake a certain type of medical

 06  practice, that the standard of care is that you

 07  have to perform that practice with the degree and

 08  skill of a specialist if it's a specialized area

 09  of care.

 10       Q.   Do you remember testifying, quote, my

 11  understanding of the standard of care is based on

 12  my understanding that it is the average care

 13  provided by the average skilled practitioner in a

 14  field, whether it's a general field or a

 15  specialized field?  Do you remember that

 16  testimony?

 17       A.   Yes, that is true.

 18       Q.   And you agree with that?

 19       A.   I do agree with that.

 20       Q.   The DTREE tool, for lack of a better

 21  description at this point, had you had any

 22  experience with it at all prior to this case?

 23       A.   No, I'd never seen it.

 24       Q.   And the DTREE, as I understand your

 25  description of it, has its origins or the authors
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 01  of the -- the DSM-IV have some -- have had some

 02  role in developing the DTREE as well, correct?

 03       A.   It appears so, yes.

 04       Q.   And you would consider that the authors

 05  of the DSM-IV are competent, I presume?

 06       A.   Yes.

 07       Q.   And so if they develop the DTREE as a

 08  diagnostic tool, does that affect your -- your

 09  opinion about its usefulness as a -- as a

 10  technique of analysis for mental health disorders?

 11       A.   The fact that they are the authors of it,

 12  does that affect my opinion of it?

 13       Q.   Yes.

 14       A.   No.

 15       Q.   And at any rate, you've never used the

 16  DTREE in your practice, correct?

 17       A.   No.

 18       Q.   It's a teaching tool -- and I think you

 19  described it as a teaching tool?

 20       A.   Well, it can be either used for teaching

 21  or as an mnemonic device to help people remember

 22  the kinds of questions they're supposed to ask.

 23       Q.   And in -- in that regard, as a mnemonic

 24  device, it does have the capacity then to cover

 25  parameters of information that would be useful in
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 01  arising at a diagnosis, correct?

 02       A.   Yes.

 03       Q.   And the -- the DTREE is an algorithm,

 04  correct?

 05       A.   Correct.

 06       Q.   And it can then be used to help rule out

 07  certain indications of a diagnosis, correct?

 08       A.   If -- if the -- if the answers are

 09  accurate to the yes or no questions.

 10       Q.   Accurate meaning truthful?

 11       A.   No, just accurate meaning correct.

 12       Q.   Accurate meaning correctly recorded by

 13  the practitioner as to the binary yes or no?

 14       A.   They have to be accurate, I don't know

 15  how else to say it.  I mean, these are not really

 16  yes or -- I mean, the way they're put in there is

 17  as a yes or no question, but they're not really

 18  yes or no questions clinically.  Because just to

 19  use a typical example, a question with the

 20  conjunction "or" in it is not ultimately a yes or

 21  no question except in the broadest sense.

 22       Q.   Your view is that a person that has a

 23  diagnosis of a psychiatric disorder should be

 24  treated with, for example, counseling?

 25       A.   Possibly.

�0547

 01       Q.   Medication?

 02       A.   Possibly.

 03       Q.   Psychosocial support?

 04       A.   Possibly.

 05       Q.   Is it your view that if the diagnosis

 06  that -- that is made that a -- a practitioner

 07  would make has in -- includes the consideration of

 08  carrying a pregnancy to term would have adverse

 09  consequences for the mother and so that an

 10  abortion would be recommended, is that a -- in

 11  that circumstance, would the -- would you view a

 12  late-term abortion as a reasonable intervention or

 13  as an appropriate intervention?

 14       A.   I'm sorry.  Could you re --

 15       Q.   Sure.  In the instance when a

 16  practitioner determines that the carrying -- that

 17  carrying a pregnancy to term would have an adverse

 18  effect -- let's be more specific -- would have an

 19  irreversible substantial adverse consequence to a

 20  mother's mental health, would you agree that in

 21  that circumstance, an abortion would be an

 22  appropriate and reasonable intervention?

 23       A.   If -- if who determined that?

 24       Q.   A practitioner, a -- a medical

 25  practitioner.
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 01       A.   Again, it would depend on the

 02  circumstances and -- and the -- and the

 03  qualifications and the -- and the training, et

 04  cetera, of the practitioner.  I mean, by virtue of

 05  -- of practice, that doesn't make one's

 06  recommendation necessarily reasonable.  Again. It

 07  really depends on the circumstances.  So it

 08  possibly -- it's possible.

 09       Q.   Is it your view that you don't believe

 10  that it is within a standard of care for

 11  psychiatrists in some instances to refer a patient

 12  for an abortion?

 13       A.   It's not within the standard of care for

 14  a psychiatrist to direct a patient to any course

 15  of action, whether it's an abortion, a divorce, a

 16  marriage, cosmetic surgery, anything.

 17       Q.   It's still up to the patient to choose,

 18  if the patient's competent to do so, correct?

 19       A.   Correct.  It is the psychiatrist's

 20  obligation to help the patient think through and

 21  consider the options that are available to them.

 22  Those options might be an abortion, might include

 23  an abortion and the patient might choose to pursue

 24  that option.  But to use one's standing as a

 25  doctor to recommend a life-altering action, a
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 01  wedding, marriage, divorce, giving up a child for

 02  adoption, having an abortion, undergoing an

 03  elective surgery, et cetera, it would be

 04  inappropriate to use your role as a care provider

 05  to influence someone in that way by saying, I'm

 06  referring you for an abortion, I'm referring you

 07  for cosmetic surgery, because you have an issue

 08  that you don't like the way your nose looks, I'm

 09  going to refer you for cosmetic surgery.  You

 10  discuss what their issues are and what their

 11  options are and what they'd like to do about it

 12  and discuss the pros and cons of cosmetic surgery

 13  in the context of all the other options they might

 14  have.

 15       Q.   Let's not talk about other cosmetic

 16  surgeries, let's talk about abortions.

 17       A.   Oh, okay.

 18       Q.   You've never advised a patient that it

 19  would be medically recommended that an abortion

 20  would be a treatment option, correct?

 21       A.   Not for a psychiatric disorder.

 22       Q.   In other words, a mental health reason?

 23       A.   Correct.  Mental health, meaning on the

 24  level of a psychiatric disorder and not on the

 25  level of a psychosocial or situational stress.
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 01       Q.   Well, but we've already established that

 02  you agree that psychosocial stressors can -- can

 03  include an unwanted pregnancy, correct?

 04       A.   It can include a wanted pregnancy.

 05       Q.   We established -- my question is:  It

 06  includes an unwanted pregnancy, correct?

 07       A.   A -- an -- an unwanted pregnancy is

 08  certainly almost by definition a psychosocial

 09  stressor.

 10       Q.   And a -- a psychosocial distress --

 11  stressor can cause a psychiatric disorder,

 12  correct?

 13       A.   No.  Typically, it can contribute to the

 14  development of a psychiatric disorder, except in

 15  -- except in, again, very unusual circumstances.

 16  I shouldn't say very unusual, but absent a direct

 17  -- a direct -- for example, a -- an assault by a

 18  parent, okay, that's a psychosocial stressor, but

 19  it also includes an assault, okay?

 20       Q.   Do you remember this testimony at your

 21  deposition?  You said, quote, life stressors can

 22  result in psychiatric --

 23            THE  REPORTER:  I'm sorry.  Psychiatric?

 24       BY MR. EYE:

 25       Q.   Sure.  Quote, life stressors can result
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 01  in psychiatric disorders, and certainly an

 02  unwanted pregnancy could result in a psychiatric

 03  disorder, end quote.  Do you remember that

 04  testimony?

 05       A.   Yes.  And I -- I think I repeated it.  It

 06  could.

 07       Q.   Let's talk a little bit about Patient 2

 08  for -- at this point.  Patient 2 is a 10-year-old

 09  girl, correct?

 10       A.   Is it okay if I --

 11       Q.   Oh, absolutely.

 12       A.   -- refer --

 13       Q.   Of course.

 14       A.   -- somewhere?

 15            THE WITNESS:  Would it be okay if we took

 16  a quick break before we dive in?

 17            MR. EYE: Yeah, that's fine with me.

 18            (THEREUPON, a recess was taken.)

 19       BY MR. EYE:

 20       Q.   Doctor Gold, we -- just before we broke,

 21  we were looking at the characteristics of Patient

 22  2.  You would agree that Patient 2, at the time in

 23  2003 when evaluated by Doctor Neuhaus, that

 24  Patient 2 was a 10-year-old and had been the

 25  victim of incest and rape, correct?
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 01       A.   That is what her record indicated, yes.

 02       Q.   Speaking of records, digress for a

 03  moment.  Do you know where these records that --

 04  that you looked at for this case, where they

 05  originated?

 06       A.   Well, I got them from the Kansas board.

 07       Q.   Do --

 08       A.   Beyond that, I don't know their

 09  providence, so to speak.

 10       Q.   So you don't know how it came to pass

 11  that the -- the charts that you reviewed were

 12  selected?

 13       A.   No, I do not.

 14       Q.   Or how they were obtained by the Board of

 15  Healing Arts?

 16       A.   No, I don't know what their process is

 17  for obtaining records.

 18       Q.   Or anybody else who may have obtained

 19  these records properly or improperly, correct?

 20       A.   I -- I don't understand that last part.

 21       Q.   Yeah.  Do you know whether there was any

 22  -- whether there were any improprieties associated

 23  with acquisition of these particular records that

 24  you've reviewed?

 25            MR. HAYS:  Objection, outside the scope
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 01  of direct.

 02            MR. EYE:  Well, we're dealing with --

 03  we're dealing with records generally, so I think

 04  --

 05            PRESIDING OFFICER:  Overruled.

 06       BY MR. EYE:

 07       Q.   Do you -- are you aware of any

 08  improprieties associated with these records as to

 09  how they came to be known to anybody outside the

 10  practitioners that were dealing with these

 11  patients?

 12       A.   No, I'm not aware of anything.

 13       Q.   Again, Patient 2.  And I apologize for

 14  the -- for the break in that.  Would you agree

 15  that -- that a 10-year-old carrying a pregnancy to

 16  term carries with it the risk of substantial and

 17  irreversible damage to that child's mental health?

 18       A.   I -- I cannot categorically agree to

 19  that, although I -- I mean, it's clearly a -- a

 20  horrifying situation.  I cannot categorically

 21  agree that carrying the child to term causes

 22  irreversible and substantial harm to their mental

 23  health.

 24       Q.   With a 10-years-old?

 25       A.   Of -- if 10, 20, 40, 50.

�0554

 01       Q.   No, I'm just -- I'm just talking about

 02  the 10-year-old in this case.

 03       A.   Yes.  Categorically, I cannot state that.

 04  There's a -- a high possibility, but I cannot

 05  absolutely cat -- is it a good thing?  No.  But

 06  that doesn't mean that it's the same thing as

 07  substantial and irreversible harm to their mental

 08  health.

 09       Q.   You would agree that a specific child

 10  could develop severe emotional problems from -- a

 11  10-year-old child as a result of carrying a

 12  pregnancy to term, correct?

 13       A.   It's -- it's certainly possible.

 14       Q.   And you've never had an occasion to treat

 15  a 10-year-old pregnant girl, correct?

 16       A.   I would not undertake such a -- a

 17  patient.  It requires a level of skill that -- and

 18  -- and clinical training that I don't have.

 19       Q.   But --

 20       A.   In this particular case, the rape and

 21  incest is -- is at least equally, if not more

 22  likely, to be damaging than the pregnancy, which

 23  adds a level of complexity to the evaluation and

 24  treatment of this patient, aside from her age.

 25       Q.   And the rape and -- and incest that
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 01  caused this 10-year-old girl to be pregnant, would

 02  there -- would that be a so-called gatekeeper

 03  incident or event?

 04       A.   It -- it could be, depending -- yes, I

 05  mean, it -- it could be, without question.

 06       Q.   And you would agree that -- that in some

 07  cases, a 10-year-old child carrying a pregnancy to

 08  term would cause substantial and irreversible harm

 09  to her mental health?

 10       A.   It's possible.

 11       Q.   I want to talk a little bit about the --

 12  the MI and -- and again, sort of general terms

 13  here.

 14       A.   Okay.

 15       Q.   The purpose of the MI is to survey

 16  various categories of behaviors to determine

 17  whether any of those indicate that there might be

 18  abnormalities in a person's mental health,

 19  correct?

 20       A.   Well, I've never seen this MI screening

 21  previously, but my understanding of what this

 22  particular format is is that it is a screening

 23  tool that can be used in person or by phone by a

 24  member of Doctor Tiller's staff who is not a

 25  trained mental health professional to screen for
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 01  symptom -- for -- I shouldn't say symptoms -- for

 02  changes in emotional or behavioral functioning

 03  that could represent symptoms of a psychiatric

 04  disorder.

 05       Q.   And you would agree that -- that not

 06  necessarily in isolation, but in conjunction with

 07  other techniques of analysis, that the use of the

 08  SIGECAPSS -- again, it's an mnemonic device, but

 09  --

 10       A.   Correct.

 11       Q.   -- surveying those particular categories

 12  or parameters, that that would be within the

 13  standard of care to rely on that information to

 14  help form a diagnosis, correct?

 15       A.   Well, rely depends on one's own

 16  evaluation.

 17       Q.   In other words, if -- if the SIGECAPSS

 18  were used by the practitioner, and I -- and I'm --

 19  I'm going to assume the SIGECAPSS was completed by

 20  one of the staff people -- that document is handed

 21  off or record is handed off to practitioner,

 22  Doctor Neuhaus, that that would be -- it would be

 23  within the standard of care for her to utilize

 24  that in conjunction with other methods to arrive

 25  at a supportable diagnosis, correct?
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 01       A.   It could be, yes.

 02       Q.   And that's within the standard of care?

 03       A.   That could be, yes.

 04       Q.   And, in fact, the SIGECAPSS covers the

 05  minimum level of information that you would need

 06  to know to screen for depression, correct?

 07       A.   As a screening tool, yes.

 08       Q.   And then the practitioner can use the

 09  SIGECAPSS record as a means by which to conduct a

 10  face-to-face interview or evaluation?

 11       A.   Well, it -- one's own -- whether there

 12  was a SIGECAPSS or not, that information should be

 13  reviewed in a mental health evaluation anyway.

 14  But because one has some clues in terms of

 15  directions to follow, one would then expand upon

 16  the SIGECAPSS information in conjunction with all

 17  of the other information that you would get in an

 18  evaluation.

 19       Q.   Now, as I understand your testimony, a

 20  proper mental health evaluation would include a --

 21  a -- obtaining or reviewing a history of a

 22  patient, correct?

 23       A.   Current and past history, yes.

 24       Q.   Right.  Well, history assumes a

 25  retrospective view, correct?
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 01       A.   Well, yes, but you can have a history of

 02  their current problems started last week and

 03  includes this, and then a past history, I had this

 04  problem once before two years ago.  So there's a

 05  current history that's the problem under -- that

 06  -- that's brought that person in for treatment or

 07  evaluation and then there is their past history,

 08  and the two are not necessarily the same.

 09       Q.   All right.  So a history broken down into

 10  --

 11       A.   Right.

 12       Q.   -- past and the history of any present

 13  presenting problems?

 14       A.   Correct.

 15       Q.   And it would require in addition to the

 16  history -- well, what -- in addition to the

 17  history, what would it require, Doctor?

 18       A.   The history, the psychosocial

 19  circumstances, family, social functioning, medical

 20  history, mental status examination, medical

 21  records or treatment records and information from

 22  care providers, which becomes increasingly --

 23  which is critical in the evaluation of children

 24  and adolescents.

 25       Q.   And conceivably, all of that information
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 01  can be derived through a face-to-face interview?

 02       A.   I mean, potentially.

 03       Q.   Okay.

 04       A.   Again, one of the issues with evaluating

 05  children and adolescents is that their

 06  developmental levels often preclude getting the

 07  kind of good verbal information that you might

 08  need to form an opinion.  They're often not the

 09  best describers, for a variety of reasons, of

 10  their own emotional state or mental history.

 11       Q.   So one would rely on the observations or

 12  information from an adult who had familiarity with

 13  the child?

 14       A.   One -- one might and one -- it -- it

 15  frequently does, and after assessing the agenda of

 16  the adult to the extent possible.

 17       Q.   And when you say assess the agenda of the

 18  adult, I presume you mean to -- to try to detect

 19  whether there are ulterior motives for presenting

 20  the child for an evaluation --

 21       A.   Correct.

 22       Q.   -- for abortion?

 23       A.   Cor -- well, presenting a child for any

 24  evaluation.

 25       Q.   But in this case, for an abortion?
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 01       A.   In -- in --

 02       Q.   That's what we're talking about here,

 03  isn't it?

 04       A.   Yes, but -- yes, so it -- when I say

 05  ulterior, I don't mean ulterior motives in terms

 06  of something nefarious, but just parents sometimes

 07  have an agenda that's not always in the child's

 08  best interest, unfortunately, and you want to make

 09  sure that that's not necessarily the case.  Or

 10  there are other problems going on and the child

 11  becomes an identified patient, as they say, when

 12  the problems are really elsewhere.

 13       Q.   So if a -- if a parent determines that

 14  it's in the child's best interest to obtain a

 15  therapeutic abortion based on a mental health

 16  evaluation that's been done, would you be

 17  deferential to the parent's choice in that regard,

 18  even though you don't consider it to be an

 19  appropriate intervention?

 20       A.   If peop -- if someone is legally entitled

 21  to an abortion, then whether they are children or

 22  adults, they are entitled to the abortion.  And

 23  the reason -- if they're legally entitled, they're

 24  legally entitled, that's -- that's it.  I -- I

 25  wouldn't have an opinion in such a case.
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 01       Q.   No medical opinion at all?

 02       A.   I don't know about a medical opinion.

 03  There might be a medical opinion that -- in terms

 04  of psychiatric opinion --

 05       Q.   Okay.  Psychiatric opinion?

 06       A.   Would I have -- okay -- I'm -- maybe I'm

 07  confused and don't understand the question.  Could

 08  you repeat it?

 09       Q.   Would you be deferential to a parent who

 10  would choose to have an abortion performed for a

 11  minor child subsequent to a mental health

 12  evaluation that indicated that carrying the

 13  pregnancy to term might cause substantial and

 14  irreversible harm to the child's mental health?

 15  Even though you don't believe --

 16       A.   Would I be deferential --

 17       Q.   -- abortion is --

 18       A.   -- to the parent?  I mean, it's

 19  ultimately, if -- if it's a minor child, then a

 20  decision is ultimately a parent's decision and I

 21  would have no -- they're the legal decision-maker.

 22  I don't understand about -- about the deferential

 23  part.

 24       Q.   Even though you might disagree with that

 25  choice?
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 01       A.   It -- it's not a question of disagreeing

 02  with the choice.  It's do -- my opinion would --

 03  if I was involved psychiatrically in that case,

 04  which I would say typically, I would not be

 05  because such a case requires evaluation by a

 06  specialist in the evaluation of children, my

 07  opinion would be based on such an evaluation and

 08  if there are circumstances in that case that

 09  indicate that that's one of those extreme cases,

 10  then that -- my opinion might support that, might

 11  support a late-term abortion or an early abortion

 12  or whatever.  But again, the -- these generic --

 13  you know, an age by itself doesn't indicate

 14  anything, a diagnosis by itself doesn't indicate

 15  anything.  You have to have the specific

 16  circumstances.

 17       Q.   That can frequently be drawn out during

 18  the face-to-face interview?

 19       A.   Often, not always.  But, and, again,

 20  depending on the communication skills and the

 21  developmental level of the child or adolescent,

 22  but typically, you need somebody else.

 23       Q.   And -- and I think that you've testified

 24  and I think you would agree that -- that the

 25  face-to-face interview can yield a wealth of
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 01  information about a patient's mental health

 02  status, correct?

 03       A.   Correct.

 04       Q.   And the face-to-face interview is, in

 05  large measure, an exercise in subjectivity or --

 06  or judging subjective parameters of -- of -- that

 07  the patient presents, correct?

 08       A.   Well, there's some subjectivity in --

 09  involved in it, there's some objectivity involved

 10  in it.  Someone -- just to use an extreme example,

 11  someone's not maintaining their personal hygiene,

 12  that, you know -- and you can smell, you know,

 13  body odor, et cetera, that would be, I think, an

 14  objective type of observation, an example of an

 15  objective type of face-to-face observation.  If

 16  they can't sit still.  There are -- there are

 17  certain objective elements to it.

 18       Q.   Of course, sitting still is -- is sort of

 19  in the eye of the beholder, isn't it?  Some people

 20  would judge conduct as sitting still, others would

 21  -- would not, correct?

 22       A.   Well, yes, but if you're talking about a

 23  psychiatric evaluation, you're not just talking

 24  about necessarily someone whose more or less

 25  sitting still, you're talking about someone who's
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 01  agitated, has extreme psychomotor behavior, can't

 02  stop moving, tapping, et cetera.  It's not -- it's

 03  not -- the observations are not supposed to be for

 04  subtle signs necessarily, that kind of stuff.

 05       Q.   Let's clarify the nomenclature here for

 06  just a moment.  Do you use synonymously

 07  psychiatric evaluation and mental health

 08  evaluation?

 09       A.   Yes.

 10       Q.   And is it your view that a psychiatric

 11  evaluation is necessary under the standard of care

 12  in Kansas to justify a late-term abortion?

 13       A.   My understanding of the statute is that

 14  it -- it does not say that a psychiatric

 15  examination is necessary, that's the statute.

 16       Q.   In order to -- to meet the statutory

 17  requirements?

 18       A.   No, it's not necessary.

 19       Q.   All right.  Let's -- let's go back to the

 20  mental health evaluation.  During the -- a -- a

 21  clinical interview, there is no specific time that

 22  it -- that it must last in order to be considered

 23  within the standard of care, correct?  I mean,

 24  there's no hard and fast rule that says a -- a

 25  clinical inter -- the clinical interview must have
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 01  a specific duration to be within the standard of

 02  care?

 03       A.   That is correct.

 04       Q.   And would you agree that some clinical

 05  interviews will be longer because of the

 06  complexity of issues or the -- the amount of

 07  information that's -- that's required to be

 08  covered in order to arrive at a diagnosis?

 09       A.   That would be correct.

 10       Q.   And some could be appreciatively shorter?

 11       A.   Within certain reasonable limits.

 12       Q.   And -- and you've never specified a

 13  minimum time that's required in order to do an --

 14  an adequate clinical interview, correct?

 15       A.   Correct.

 16       Q.   And there is no specific time that's

 17  designated as a minimum for conducting a proper

 18  clinical interview, correct?

 19       A.   There is no specific numerical

 20  designation of a time, no.

 21       Q.   Thank you.  In -- in terms of the history

 22  that is part of the medical -- or the -- the

 23  medical health evaluation rather, that would

 24  include a -- social characteristics, correct?

 25       A.   Correct.
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 01       Q.   Pertinent medical considerations or

 02  medical history?

 03       A.   Correct.

 04       Q.   School or academic involvement if you're

 05  talking about a school-age girl?

 06       A.   Correct.

 07       Q.   Interactions with family members, is that

 08  part of the history?

 09       A.   Yes.

 10       Q.   And if it's a person who works, their

 11  occupational characteristics or their functioning

 12  in their occupation?

 13       A.   Yes.

 14       Q.   And there may be other categories, but

 15  those are representative of the kinds of things

 16  that -- that would be covered during the course of

 17  a typical mental health interview that's being

 18  done to cover the history of a patient?

 19       A.   That is correct.

 20       Q.   And the history really is broken down

 21  into medical and nonmedical, correct?  In other

 22  words --

 23       A.   Broad --

 24       Q.   -- if certain -- and I'm sorry.  Go ahead

 25       A.   -- broadly.
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 01       Q.   All right.  And then the fourth category

 02  would be a mental status evaluation, correct?

 03       A.   It's technically a mental status

 04  examination, but --

 05       Q.   Okay.

 06       A.   -- yes.

 07       Q.   Mental status examination.

 08       A.   Yes.

 09       Q.   And that's broken into two subparts, the

 10  psychiatric aspect and the cognitive aspect, is

 11  that --

 12       A.   More or less correct, yes.

 13       Q.   And it is the case that in terms of --

 14  and I think we've already discussed that medical

 15  history is something that can be derived through

 16  the interview, correct?

 17       A.   Assuming that you have someone who can

 18  communicate that information.

 19       Q.   And because it's the case that physicians

 20  frequently do mental health interviews without the

 21  benefit of the -- of the -- all the medical

 22  records that are -- records that have ever been

 23  generated regarding a certain patient, correct?

 24       A.   That is correct.

 25            MR. HAYS:  Objection, assumes facts not
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 01  in evidence.

 02            MR. EYE:  I'm just asking in terms of the

 03  general, almost kind of a hypothetical, I suppose.

 04            PRESIDING OFFICER:  Overruled.

 05       BY MR. EYE:

 06       Q.   That's the case, isn't it?

 07       A.   That is the case.  Depending on the

 08  evaluation and what the evaluation is going to be

 09  used for, the standard of care may require at

 10  least an attempt to access those records, even if

 11  that attempt is unsuccessful.

 12       Q.   Otherwise, it's permissible to rely upon

 13  the verbal recapitulation of a patient's medical

 14  history in order to complete the mental health

 15  evaluation?

 16       A.   It depends on the quality of -- of the --

 17  of the clinical information you're getting.  If

 18  you're just not getting the information you need,

 19  then, no, it would be below the standard of care

 20  to rely on it exclusively.

 21       Q.   Now, in terms of the mental status

 22  evaluation -- or examination -- I'm sorry --

 23       A.   Yes.

 24       Q.   -- mental status examination, the -- the

 25  psychiatric aspect of that, is that part of the
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 01  face-to-face interview process that one can -- can

 02  do the psychiatric aspect of that mental status

 03  evaluation during a face-to-face interview?

 04       A.   Yes.

 05       Q.   And likewise, with the cognitive aspect,

 06  isn't that something that can be covered during

 07  the face-to-face interview?

 08       A.   Yes.

 09       Q.   Because the cognitive aspect would

 10  include questions regarding whether a patient is

 11  oriented times three, correct?

 12       A.   That's one question that's asked.

 13       Q.   And orientation times three means what?

 14       A.   That they know their name, their date and

 15  -- name, date and where they are, I believe.

 16       Q.   And that could be derived pretty quickly

 17  in terms of understanding whether the -- the

 18  patient is cognizant of their current place and

 19  time and -- and their identity, correct?

 20       A.   Correct.

 21       Q.   And if the cognitive function that the

 22  physician observes, Doctor Neuhaus observes, is --

 23  does not reflect any abnormalities, there would

 24  not be a necessity to document those negatives,

 25  correct?
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 01       A.   I don't know that that's true.  A -- a

 02  standard evaluation and documentation documents

 03  significant positive and negative findings.

 04  Again, when you're dealing with children and

 05  adolescents, because there's always going to be a

 06  question of their developmental level and stage,

 07  you need to document the positive finding that

 08  show their cognitive capacity, as well as what

 09  their cognitive impairments might be.  Now -- now,

 10  orientation is pretty basic, but it also goes on

 11  to ask some other --

 12       Q.   Was it your testimony under direct that

 13  -- that you don't document negatives?

 14       A.   I don't think so.  Negatives can be just

 15  as significant as positive findings.

 16       Q.   True.  But in terms of determining that

 17  there was no -- in a particular patient, no

 18  cognitive impairments, would it be necessary to

 19  document -- to -- to use words to the effect,

 20  there were no cognitive impairments observed?

 21       A.   Right.  But --

 22       Q.   That would be a co --

 23       A.   That would be adequate documentation

 24  assuming there was some evidence of a clinical

 25  evaluation that you could under -- you could

�0571

 01  understand what that -- no -- no cognitive

 02  impairments is a conclusion.  You need at least

 03  some data to understand how the physician arrived

 04  at that.  So if you stopped at just orientation

 05  and the person could give you person, place and

 06  time, you could write, no cognitive impairments,

 07  but you haven't really done a full evaluation and

 08  the person reading the document would not know

 09  that.

 10       Q.   And you agreed, I think, earlier, that

 11  standard of care for mental health evaluation and

 12  exam -- or examination can be met in the absence

 13  of adequate documentation, correct?

 14       A.   Anything is possible and the absence of

 15  -- as they say, the absence of documentation isn't

 16  the documentation of absence, so, yes.

 17       Q.   Right.

 18       A.   People can do things and not write down

 19  that they did them.

 20       Q.   Correct.  Thank you.  It's permissible

 21  for Doctor Neuhaus in the course of doing mental

 22  health examinations, to rely upon the observations

 23  of other physicians of a particular patient that's

 24  being evaluated, correct?

 25       A.   It depends what you mean by rely upon.
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 01       Q.   Re --

 02       A.   She can are rely upon them to inform her

 03  own evaluation, but she could not necessarily rely

 04  upon them as a sole basis for her diagnosis.

 05       Q.   Can she use them as a sort of a

 06  corroborative tool?

 07       A.   Yes.

 08       Q.   All right.  So if in the course of doing

 09  a mental health evaluation, it would be

 10  permissible for Doctor Neuhaus to review, for

 11  example, Doctor Tiller's mental health evaluation

 12  and use that as a means by which to conduct at

 13  least part of the face-to-face interview?

 14       A.   One -- one would hope that if Doctor

 15  Tiller had done such an evaluation, that Doctor

 16  Neuhaus would be able to review it.

 17       Q.   Because that's part of the history, isn't

 18  it?

 19       A.   Well, it -- it's part of the record

 20  review and it's a recent evaluation from a -- a

 21  physician.  And you want -- and that would be part

 22  of what you would want to review, yes.

 23       Q.   Okay.  Doctor Gold, in -- in reviewing

 24  the statutes that you were provided, in terms of

 25  performing a -- an evaluation as to whether or not
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 01  a patient would qualify for a late-term abortion,

 02  that statute doesn't require that the evaluation

 03  be done by a psychiatrist, does it?

 04       A.   No, it does not.  I don't think it

 05  specifies anything about evaluation, it only

 06  specifies a certain conclusion.

 07       Q.   And there's no specification as to how

 08  that conclusion is reached in the statute?

 09       A.   That is correct.

 10       Q.   From the perspective of an average prac

 11  -- practitioner that we were talking about earlier

 12  in terms of evaluating standard of care or

 13  establishing standard of care, an average

 14  practitioner, would you agree that practitioners,

 15  medical practitioners that are not psychiatrists

 16  make diagnoses of depression that are the product

 17  of a face-to-face interview with a patient?

 18       A.   I -- I'm not sure I understand the

 19  question.

 20       Q.   Would you agree that practitioners make

 21  diagnoses of depression, for example, and

 22  prescribe treatment for it that don't necessarily

 23  do everything that you've specified that would be

 24  required in a mental health evaluation?

 25       A.   Yes.
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 01       Q.   And would you -- do you know whether

 02  that's the practice in Kansas?

 03       A.   I would assume that it is.  It's --

 04       Q.   And that's --

 05       A.   -- not uncommon among -- I'm sorry --

 06  it's not uncommon among family practitioners,

 07  primary care practitioners, OB/GYNs.

 08       Q.   That aren't necessarily specialized in

 09  psychiatry?

 10       A.   That -- that is correct.  They -- yes.

 11       Q.   And they can do that and still be within

 12  the standard of care?

 13       A.   Up to a point, yes.  And the more complex

 14  the evaluation becomes and the less they adhere to

 15  established guidelines for those kinds of

 16  evaluations or for general psychiatric

 17  evaluations, the further away from standard of

 18  care they're running the risk of moving.

 19       Q.   But it -- it really is left up to the

 20  practitioner's clinical judgment during the course

 21  of the face-to-face interview to determine whether

 22  a patient -- whether a -- a --a diagnosis of a

 23  mental health problem is justified, correct?

 24       A.   I mean, if they're make -- if they're

 25  doing the assessment, then it is their -- they can
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 01  do their own assessment. And those categories of

 02  doctors and perhaps some others off -- will often

 03  do that.

 04       Q.   So it would be within the standard of

 05  care?

 06       A.   Again, it depends on the particular

 07  evaluation.  The more complicated the patient is,

 08  the more the standard of care -- you know,

 09  standard of care also requires that you don't

 10  treat things that you're not qualified to treat.

 11  And that's broadly pretty much everywhere and

 12  there are exceptions for things like if you're the

 13  only doctor within, you know, 1,200 miles, you may

 14  be called upon to do things that a specialist

 15  would do if that person -- patient were in an

 16  urban area and had easy access to an emergency

 17  room.  But absent resource issues, the standard of

 18  care typically requires that if you're not

 19  qualified or trained or have the expertise to

 20  treat something, you refer it to somebody who

 21  does.  Okay?  So something that's relatively

 22  simple and straightforward, you could do an

 23  assessment and not be outside the standard of

 24  care.  And something that's very, very,

 25  complicated would almost de facto put you outside
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 01  the said -- standard of care if it requires an

 02  expertise that you don't have and you don't refer

 03  it.

 04       Q.   Doctor, what is your -- it -- it -- it is

 05  the case that patients that Doctor Neuhaus

 06  evaluated, the 11 patients that -- whose charts

 07  that you reviewed, they were there to determine

 08  whether or not they could obtain a late-term

 09  abortion, correct?

 10       A.   They were where?

 11       Q.   At the -- at -- at -- present in front of

 12  her at Women's Health Care Services in Wichita?

 13       A.   The -- my understanding was that they

 14  were there in order for Doctor Neuhaus to provide

 15  a second opinion regarding whether they would

 16  suffer -- suffer substantial and irreversible harm

 17  to a major organ.

 18       Q.   So that was a -- that -- that's a fairly

 19  specific kind of objective in terms of the

 20  evaluations that Doctor Neuhaus was doing,

 21  correct?

 22       A.   Correct.

 23       Q.   And you do evaluations for things like

 24  disability, correct?

 25       A.   Correct.
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 01       Q.   You do evaluations as far as determining

 02  whether somebody's competent to stand trial,

 03  correct?

 04       A.   Correct.

 05       Q.   And those are fairly focused kinds of

 06  evaluations, the disability and competency,

 07  correct?

 08       A.   Sometimes.

 09       Q.   Yeah.  I mean, you go into it with the

 10  idea of you're judging a patient -- or not

 11  necessarily a patient --

 12       A.   Yes.

 13       Q.   -- but a person to determine whether or

 14  not they have or don't have a disability, for

 15  instance?

 16       A.   Well, based on a psychiatric problem.  So

 17  determining -- people can have impaired

 18  functioning or lack competency for all kinds of

 19  reasons.  My job is to determine whether those

 20  reasons are psychiatric.  And if they're not, to

 21  say, gee, move on to something else.

 22       Q.   Would it be the case that you use the

 23  same evaluation techniques to determine the

 24  competency of a person to stand trial as you would

 25  to determine whether somebody has a disability

�0578

 01  related to a psychiatric disorder?

 02       A.   To some degree, but of course, it's not

 03  exactly the same.

 04       Q.   There are some overlaps, but there are

 05  some distinctions as well, correct?

 06       A.   That is correct.

 07       Q.   And would it be the case -- although

 08  you've never done a mental health examination for

 09  purposes of determining whether a -- carrying a

 10  pregnancy to term would cause a substantial and

 11  irreversible harm to a -- a female's mental

 12  health, would it be reasonable to expect that that

 13  kind of evaluation might have some common ground

 14  with other kinds of mental evaluations -- or

 15  examinations rather, but would also have some

 16  specific characteristics?

 17       A.   Yes.

 18       Q.   Although you've never done them?

 19       A.   Yes.  I -- any evaluation is tailored to

 20  the circumstances of the evaluation, particularly

 21  a consultation.

 22       Q.   And you've never received any training

 23  about how to conduct an -- a mental health

 24  examination for a woman who -- or for a female

 25  rather, whose pregnancy carried to term might
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 01  cause substantial and irreversible harm, correct?

 02       A.   No.

 03       Q.   You've never been trained on that?

 04       A.   I -- I -- I don't know anyone whose ever

 05  been trained on that.

 06       Q.   You've never consulted with -- you never

 07  knew Doctor Tiller, of course, did you?

 08       A.   No, I did not.

 09       Q.   And you didn't review any of the

 10  materials that he developed in the course of his

 11  practice to help provide some guidance in that

 12  regard, correct?

 13       A.   That is correct.

 14       Q.   And you've never consulted an attorney,

 15  for example, to determine exactly what would be

 16  required under a standard of care to make a -- a

 17  justifiable conclusion regarding whether carrying

 18  a pregnancy to term would cause substantial and

 19  irreversible harm to a female's health, correct?

 20            MR. HAYS:  Objection, relevant --

 21  relevance.

 22            MR. EYE:  Goes to the basis of her

 23  knowledge.

 24            PRESIDING OFFICER:  Overruled.

 25       A.   No, I've never consulted an attorney for
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 01  that reason.

 02            MR. EYE:  Your Honor, this is probably as

 03  good a time to break as any for -- for me, at

 04  least.

 05            PRESIDING OFFICER:  Okay.

 06            (THEREUPON, a recess was taken.)

 07       BY MR. EYE:

 08       Q.   Doctor, a -- a couple of items that I'd

 09  like to talk -- ask you about concerning Doctor

 10  Tiller's mental health examination that he did and

 11  that you testified about -- or -- or some of the

 12  ones that he did you testified about.  It was your

 13  opinion that the ones that you at least were asked

 14  about, met the standard of care, correct?

 15       A.   Yes.

 16       Q.   Okay.  And the -- the standard of care in

 17  terms of those meant the -- the recordation, the

 18  documentation of the -- the mental health

 19  examination.  Does that include determining the

 20  duration of the examination, duration of time?

 21       A.   Not specifically.

 22       Q.   Okay.  Because it's the case that Doctor

 23  Tiller's don't specify the duration of time that

 24  those mental health examinations that he did

 25  required, correct?
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 01       A.   That is correct.

 02       Q.   So any inference that there's a

 03  requirement for documentation purposes that it

 04  include the duration of time that a mental health

 05  examination took is not part of the standard of

 06  care, correct?

 07       A.   No.

 08       Q.   So it is part of the standard of care?

 09       A.   I'm sorry.

 10       Q.   I -- let me start over.  It -- you said

 11  that Doctor Tiller's examinations, mental health

 12  examinations met the standard of care, correct?

 13       A.   Correct.

 14       Q.   And you could go back and look at the

 15  ones you testified about, but my review of them

 16  indicated that they did not include a

 17  specification as to the duration of time that the

 18  mental health examination required.

 19       A.   That is -- that is also my recollection.

 20       Q.   Right.  And yet, in spite of the absence

 21  of that, that report -- or his reports, I should

 22  say, met standard of care?

 23       A.   Yes.

 24       Q.   So would we -- we infer from that, that

 25  there is no standard of care requirement that

�0582

 01  there be a documentation as to the duration of

 02  time that a mental health examination requires?

 03       A.   No.  There -- there's a requirement as to

 04  content, which implies that enough time has to be

 05  given to obtain that content, but it doesn't

 06  specify how much time it's going to be because

 07  that's obviously going to differ.

 08       Q.   My question was though as far as the

 09  documentation is concerned, not necessarily that

 10  there's a preconceived idea that, you know, a -- a

 11  mental health examination takes a particular

 12  amount of time.  My question's about the

 13  documentation aspect of it.  You don't have to

 14  record the duration of time that the mental health

 15  exam took in order to meet standard of care for

 16  documentation, correct?

 17       A.   No.  Not -- not if the content reflects

 18  that an adequate examination was undertaken.  In

 19  -- in response to your previous question, for

 20  example, if someone documents that they spent an

 21  hour evaluating the patient, but then doesn't

 22  document specific clinical information, there is

 23  at least an inference that's -- that they spent

 24  that time talking about clinical information.

 25       Q.   An inference that they did take that time
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 01  or that they spent the time speaking about

 02  clinical information?

 03       A.   That's correct.

 04       Q.   Okay.

 05       A.   But if there is --

 06            THE  REPORTER:  Hold on.  If they spent

 07  the time speaking?

 08       BY MR. EYE:

 09       Q.   -- about clinical information?

 10       A.   Right.  But if there's no specific

 11  clinical information and no documentation about

 12  the amount of time spent with the patient, then

 13  there's no way even to tell that an actual

 14  clinical evaluation occurred.

 15       Q.   Well, there's a difference between

 16  whether one occurred and the duration that -- that

 17  one required, correct?

 18       A.   Correct.

 19       Q.   Okay.  And I -- I'm -- I'm not dealing

 20  with whether one occurred or not, I'm dealing

 21  simply with the standard of care required to

 22  documenting the duration of time that these exams

 23  took.

 24       A.   Okay.

 25       Q.   And there is no standard of care to
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 01  record the dur -- duration of time that these

 02  exams took, because Doctor Tiller didn't do that?

 03       A.   No.

 04       Q.   And yet, you found his to be within the

 05  standard of care?

 06       A.   Correct.

 07       Q.   In terms of the process that was used in

 08  Doctor Tiller's office to evaluate parents --

 09  parents -- patients for purposes of -- of

 10  abortions, is it your understanding that the --

 11  that the intake was handled by nonmental health

 12  trained staff?

 13       A.   Yes.

 14       Q.   Is it also your understanding that they

 15  were directed to ask the questions from the

 16  SIGECAPSS and then record the responses that they

 17  got from patients or patients' guardians and

 18  parents?

 19       A.   Well, the outline indicator also  had

 20  some other questions on it besides the SIGECAPSS,

 21  but it's my impression, understanding that they

 22  were basically directed to ask these questions and

 23  record the answers.

 24       Q.   Was it your understanding that they were

 25  required to record the answers verbatim or as
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 01  close to verbatim as they could get it?

 02       A.   That, I don't have an understanding.

 03       Q.   And to the extent that this was the

 04  routine that Tiller's staff engaged as far as

 05  asking those questions and then writing down

 06  responses in a verbatim way, is -- is reliance on

 07  the MI and the SIGECAPSS reasonable to use as a

 08  part of a mental health examination?

 09       A.   At -- yes, as -- as a document to review

 10  and draw your attention to areas that need further

 11  elucidation.

 12       Q.   Let's talk a little bit about the

 13  aftercare aspect of your opinions.  Is -- is it

 14  your opinion that in order to meet after -- in

 15  order to meet standard of care, that Doctor

 16  Neuhaus was required to make referrals to other

 17  health care providers when she concluded that

 18  there was a mental health diagnosis or a mental

 19  health-based diagnosis?

 20       A.   Not necessarily.

 21       Q.   So it was a judgment call as to whether

 22  there would be a recommendation for follow-up by

 23  Doctor Neuhaus?

 24       A.   No.  If one is diagnosing a psychiatric

 25  disorder, and especially if there is a question of
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 01  it being something of a urgent, emergent or crisis

 02  issue, it -- which it is if the con -- if the idea

 03  of suicide arises, then even as a consultant, one

 04  is obligated to make certain that somebody is

 05  following up.  Now, that may not require a

 06  specific referral to a specific counselor, but

 07  there has to be some follow-up of the psychiatric

 08  care.

 09       Q.   Now, when your deposition was taken back

 10  in June of this year, I believe you testified that

 11  you were not familiar with the WHCS aftercare

 12  provisions?

 13       A.   WH --

 14       Q.   Women's Healthcare Services, the -- the

 15  -- the George Tiller clinic.

 16       A.   I was not.

 17       Q.   Have you familiarized yourself with any

 18  of -- with anything related to the Women's

 19  Healthcare Services process or procedures for

 20  follow-up care since your deposition?

 21       A.   And when we're talking about follow-up

 22  care, we're talking -- I'm referring to follow-up

 23  psychiatric care.

 24       Q.   I'm -- I'm -- my question is -- right now

 25  is generalized to any follow-up care.
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 01       A.   Okay.  There -- there is in some of

 02  Doctor Tiller's records, a form that discusses

 03  aftercare for the patients.  And usually, that is

 04  -- or -- or when that form is present, that's

 05  exclusively OB/GYN care follow-up for the

 06  abortion.  So there is nothing in Doctor Tiller's

 07  charts about follow-up psychiatric care.

 08       Q.   Is -- is -- is it your understanding that

 09  in the -- in the hierarchy of treatment as related

 10  to the 11 patients that -- whose charts you

 11  reviewed, that Doctor Tiller would have been the

 12  primary caregiver or primary treater in that

 13  circumstance?

 14       A.   Not really, because he's a -- he is not

 15  going to be following -- he's performing the

 16  procedure, so he's the primary caregiver for that.

 17       Q.   And that's what I was referring to.

 18       A.   For -- for the procedure.

 19       Q.   Right.

 20       A.   But not necessarily the primary caregiver

 21  for these young ladies, some of whom come from

 22  other parts of the country and --

 23       Q.   The world?

 24       A.   Yes.

 25       Q.   Right.  But as to Doctor Neuhaus and
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 01  Doctor Tiller, Doctor Tiller was the primary

 02  treater of those -- of -- of those two physicians?

 03       A.   That would be correct.  However, the

 04  standard of care would still require that the

 05  consultant advise, ensure, particularly if it's a

 06  question of life and death, suicide, that there is

 07  going to be some follow-up care.  You can't simply

 08  send a patient back to someone and say, I think

 09  there's a risk of suicide and not ensure that

 10  something is going -- somebody -- some

 11  professional is going to be following up on that,

 12  and it could be Doctor Tiller and it could be

 13  somebody else.

 14       Q.   Do you know of any process or procedure

 15  that was in place that would have put the burden

 16  for follow-up care, of whatever variety, on Doctor

 17  Tiller rather than the consulting physician,

 18  Doctor Neuhaus?

 19       A.   Well, the burden would have been on -- on

 20  both of them. The burden of one doesn't obviate

 21  the burden of -- doesn't remove the burden from

 22  the other one.  They both, as doctors of someone

 23  with a potential life and death situation are

 24  required to ensure that the appropriate steps are

 25  taken.  Now, Doctor Neuhaus' obligation may only
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 01  have extended to ensuring that Doctor Tiller was

 02  going to follow up on it.

 03       Q.   Right.

 04       A.   But she still had an obligation.

 05       Q.   That -- that was the essence of my

 06  question, is it --

 07       A.   Okay.

 08       Q.   -- is it -- is that something that can

 09  be, on a collaborative basis essentially, Doctor

 10  Tiller's responsibility by agreement or by process

 11  and practice as it developed within his clinic?

 12       A.   It -- it could.

 13       Q.   All right.

 14       A.   But again, it -- it would have to be --

 15  it could not be implicit.  That would not meet the

 16  standard of care.  It -- it would have to be

 17  explicit.

 18       Q.   Does the fact that Doctor Tiller's clinic

 19  had a form that was specific to each patient that

 20  related to follow-up care be indicative --

 21            MR. HAYS:  Objection, facts not in

 22  evidence.

 23            MR. EYE:  Well, his records are in

 24  evidence and it includes follow-up care.

 25            MR. HAYS:  In what form are you talking
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 01  about?

 02            MR. EYE:  Well, there's -- there are

 03  forms in his records that indicate follow-up care.

 04            PRESIDING OFFICER:  Did she testify that

 05  she saw them?

 06            MR. EYE:  Right.

 07            PRESIDING OFFICER:  Doctor, did I

 08  misunderstand your testimony?

 09       A.   Yes.  There -- there's a one-page form

 10  that says aftercare.

 11       BY MR. EYE:

 12       Q.   Is that indicative to you of Doctor

 13  Tiller's clinic realizing that the provision for

 14  aftercare was something that they would be

 15  responsible for?  Is that a manifestation of that

 16  obligation?

 17       A.   I can't really -- it's not psychiatric

 18  aftercare, so I don't know if there's a division

 19  of labor.  There can be after -- you know, again,

 20  it just is -- generally says aftercare and it's

 21  focused on the surgery, so clearly, they felt an

 22  obligation to do that.  I don't know if you could

 23  extend that to include an obligation to -- for

 24  aftercare for the psychiatric problems since

 25  that's not addressed.
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 01       Q.   Did it -- did it exclude psychiatric

 02  aftercare in the -- as -- as a matter of the after

 03  -- the follow-up care?

 04       A.   What do you mean by exclude?

 05       Q.   Did it explicitly say that this does not

 06  in -- cover psychiatric care or mental health?

 07       A.   No, but it excluded it by omission.  I

 08  mean, it didn't say, we're not going to do it and

 09  so someone else has to do it.  It said -- it just

 10  simply didn't address it, which doesn't tell you

 11  whether they understood what their obligation was

 12  or not.

 13       Q.   If the Women's Healthcare Services staff

 14  or Doctor Tiller, for that matter, didn't

 15  follow-up on aftercare, you know, for mental

 16  health purposes, it -- and they were the -- the

 17  office that was responsible for follow-up care in

 18  a global sense for these patients, wouldn't it be

 19  reasonable for Doctor Neuhaus to rely on Women's

 20  Healthcare Services to do referrals or follow-up

 21  care as necessary?

 22       A.   It depends on the case and the

 23  circumstances.  When you have a question of

 24  suicide, it is not the standard of care to assume

 25  that somebody else is going to take care of it.
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 01       Q.   All right.

 02       A.   Even as a consultant.

 03       Q.   Let's talk a little bit about the -- you

 04  would agree that the term "mental harm" is a

 05  nebulous concept, correct?

 06       A.   Correct.

 07       Q.   And that mental harm is, essentially, a

 08  lay person's term, correct?

 09       A.   Yes.

 10       Q.   But it has -- and when you use -- or when

 11  you hear the term mental harm, you have a -- a

 12  constellation of things that it would include,

 13  correct?

 14       A.   Correct.

 15       Q.   And that that would include an impact or

 16  -- or symptoms that would have a significant

 17  impact on life combined with -- or strike that.

 18  It would have a significant impact on life and it

 19  could be the basis for a psychiatric disorder,

 20  that is, what is commonly nermed -- termed in the

 21  lay world as a mental harm?

 22            MR. HAYS:  Objection compound.

 23       BY MR. EYE:

 24       Q.   Could that also refer to a psychiatric

 25  disorder, mental harm?
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 01       A.   Yes.  I -- I assume as -- in the same way

 02  that the term "nervous breakdown" can refer.  It

 03  -- it's -- it is very nebulous.

 04       Q.   All right.

 05       A.   It certainly encompasses, I think, to the

 06  lay understanding, more than the presence of a

 07  psychiatric diagnosis.

 08       Q.   And whether a person -- whether a --

 09  female qualified for a late-term abortion because

 10  it could -- because carrying a pregnancy to term

 11  could carry substantial and irreversible

 12  consequences to the health of the woman -- strike

 13  that.  I'm not -- I've forgot exactly where I was

 14  going with that question, so never mind.

 15  Would you agree then that there is a role for

 16  subjectivity in doing these mental health

 17  examinations?

 18       A.   To some degree, there is, yes.

 19       Q.   And that it is also the case that social

 20  factors can play a role in determining whether a

 21  diagnosis of a -- of a mental health problem

 22  exists, correct?

 23       A.   That is correct.

 24       Q.   And that to a certain extent, even

 25  statistical probabilities of -- of -- that bear on
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 01  a particular patient situation can inform a

 02  diagnosis?

 03       A.   Up to a point, yes.

 04       Q.   You testified in relation to Patient 7

 05  that you did not have a basis to -- to disagree

 06  with the GAF score of 15.  Do you remember that

 07  testimony?

 08       A.   Not specifically.

 09       Q.   Well, yeah, it's patient-

 10       A.   Oh.

 11       Q.   -- Patient 7.

 12       A.   Okay.  I'm on 8, so this would be --

 13  okay.

 14       Q.   Do you have a basis to disagree with the

 15  GAF of 15 in the case of Patient 7?

 16       A.   There's no specific clinical data for me

 17  to agree or disagree with the GAF gathered by

 18  Doctor Neuhaus --

 19       Q.   And --

 20       A.    - in the assignment of this --

 21       Q.   Sorry.

 22       A.   -- number.

 23       Q.   And would -- would that be your testimony

 24  as to all the GAF scores that you looked at for

 25  these patients?  I guess there would be 10 of
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 01  them.

 02       A.   Well, there's -- yes, there's 10 of them.

 03  I would think so.  And without going through each

 04  one specifically, broadly, I would say, yes.  As a

 05  general rule, there is no data collected by Doctor

 06  Neuhaus to indicate how she arrived at her

 07  conclusion of the GAF rating scale.

 08       Q.   At least no data that are -- that are

 09  reported?

 10       A.   In the record, that is correct.

 11       Q.   Those data may have been gathered, but

 12  they are not reported?

 13       A.   That -- that's always a possibility.

 14       Q.   And would the same -- would the same hold

 15  true for the DTREE process?

 16       A.   To the extent that -- well, yes, it would

 17  -- it would hold true.

 18       Q.   Okay.  Is the -- in relation to Patient

 19  8, as I recall your testimony, that there was some

 20  indication in the MI -- and I'll let you get to

 21  that.

 22       A.   Yeah, I'm there.

 23       Q.   -- in the MI, that there was a -- that

 24  the patient disclosed enough information to

 25  indicate that there was the potential for harming
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 01  herself or the baby if -- if the pregnancy was

 02  carried to term, correct?

 03       A.   That is correct.

 04       Q.   Is that information, that she would harm

 05  herself or possibly the baby, that's clinically

 06  subjective, correct?

 07       A.   Certainly, yes.

 08       Q.   And it's something that you would take

 09  seriously?

 10       A.   Yes.

 11       Q.   And it's indicative of a patient who is

 12  extremely distressed, isn't that a fair --

 13       A.   That would be a fair statement.

 14       Q.   And that -- is -- is it also fair to

 15  extrapolate from that that the distress has its

 16  origins in the unwanted pregnancy?

 17       A.   Well, it certainly would appear so and

 18  you'd probably be right, but it -- it could be

 19  something else and you wouldn't know unless you

 20  dug around.

 21       Q.   And that digging around is what may

 22  happen during the course of the face-to-face

 23  interview or evaluation?

 24       A.   Correct.

 25       Q.   Between physician and patient?
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 01       A.   Correct.

 02            MR. EYE:  May I, Your Honor?

 03            PRESIDING OFFICER:  (Nods head.)

 04       BY MR. EYE:

 05       Q.   Once a clinician understands in the case

 06  of Patient 8 that there -- that there is fairly

 07  specific suicide thoughts or ideation, I guess is

 08  the proper term, would that be sufficient to

 09  conclude that there was a mental health disorder

 10  with the patient as it was pre -- as the patient

 11  was presented that day?

 12       A.   It would be enough to conclude that there

 13  was a -- no, is -- is the answer, as unlikely as

 14  that sounds.

 15       Q.   So that by itself, in your judgment,

 16  would not be sufficient to conclude that

 17  continuation of the pregnancy to term might have a

 18  substantial and irreverse -- irreversible harmful

 19  consequence to the patient?

 20       A.   That is correct.  Tomorrow, she might

 21  feel differently.

 22       Q.   Is it your -- is it your view that the

 23  mental health examination that Doctor Neuhaus

 24  performed for the patients that -- whose charts

 25  you reviewed was to determine treatment
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 01  alternatives?

 02       A.   I'm not -- I'm not sure I understand the

 03  question.

 04       Q.   Is it your understanding that when

 05  patients consulted with Doctor Neuhaus, that her

 06  purpose was to determine treatment alternatives

 07  for whatever problems might be presented to -- to

 08  her from a patient?

 09       A.   My -- well, my -- patients -- doc -- my

 10  understanding is Doctor Tiller referred patients

 11  to Doctor Neuhaus for the evaluation of whether

 12  there would be significant and irreversible harm

 13  on the basis of mental harm, psychiatric disorder,

 14  whatever term the statute -- you -- you know,

 15  irreversible harm of a major body organ.  In this

 16  particular case, the implicit or explicit object

 17  of that evaluation was the mental health.

 18       Q.   So I --

 19       A.   So -- so the answer to the question is

 20  that it -- it was an eval -- it was a mental

 21  health evaluation in terms of severity and

 22  permanence of a mental harm.  It's -- it's hard to

 23  understand how a mental harm would be severe -- is

 24  significant and irreversible if it didn't rise to

 25  the level of a psychiatric disorder.  If it's a
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 01  psychiatric disorder and it's an urgent matter,

 02  then treatment alternatives would not necessarily

 03  be part of that evaluation.  But if it's an urgent

 04  or emergent matter, again, the standard of care

 05  requires that there be an intervention directed

 06  towards that urgent or emergent matter.

 07       Q.   And the nature of that intervention could

 08  range from -- or could include -- not necessarily

 09  would range, but could include hospitalization?

 10       A.   Yes.

 11       Q.   Pharmaceuticals, drugs could be part of

 12  that intervention?

 13       A.   Possibly.

 14       Q.   Psychotherapy?

 15       A.   Possibly.

 16       Q.   Could be abortion?  You don't think so?

 17       A.   I -- I don't think so, no.  It's not a

 18  treatment for a psychiatric disorder or an

 19  intervention for a psychiatric disorder.  And it

 20  could include referral to a specialist, a child

 21  and adolescent eval -- mental health specialist to

 22  further elucidate the nature of the -- of the

 23  problem.  I mean, there could -- again, there

 24  could be circumstances.  There was nothing I saw

 25  in the 11 charts that I evaluated that indicated
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 01  that a late-term abortion would be a treatment for

 02  a diagnosis of major depression or acute stress

 03  disorder.

 04       Q.   But you went into the evaluation of these

 05  charts with the idea that -- that abortion

 06  wouldn't be a treatment in -- in -- in any event,

 07  correct, except in the -- kind of the outlier

 08  situation where you get --

 09       A.   Well, based on my clinical training and

 10  experience in the diagnosis and treatment of

 11  psychiatric disorders, generally, in psychiatric

 12  disorders in pregnancy, the medical standard of

 13  care generally does not acknowledge that abortion

 14  is a treatment for any psychiatric disorder, it's

 15  just more intervention, except under extraordinary

 16  circumstances.

 17       Q.   And so if a woman chooses to get an

 18  abortion after going through the mental health

 19  evaluation process, if she chooses to -- or a

 20  female chooses to get an abortion, it would not

 21  necessarily have to comport with or -- or hurt --

 22  her condition would not necessarily have to be

 23  such that it would require intervention by another

 24  healthcare provider, a follow-up? In other words,

 25  she could still get the abortion without the
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 01  necessity of -- of other kinds of intervention?

 02       A.   You've lost me.  I'm sorry.

 03       Q.   A woman could still get an -- after going

 04  through the evaluation process and determined to

 05  be qualified to -- to get an abortion --

 06       A.   Competent to agree.

 07       Q.   -- competent to agree, meets the

 08  requirements that --

 09       A.   Right.

 10       Q.   -- that -- that are set out in -- in the

 11  records and so forth, and the abortion occurs,

 12  there's not a, per se, requirement that would have

 13  that woman necessarily be followed up by another

 14  physician, correct?

 15       A.   Followed up for what?

 16       Q.   For anything?

 17       A.   The woman herself -- the  patient is not

 18  required to do anything.  It's the physicians who

 19  are required to do something.  So the burden of --

 20  of action, so to speak, is on the physicians

 21  providing care, not on the patient.  Any patient

 22  can choose to do or not do anything they want to

 23  do, regardless of how many doctors recommend that

 24  they do it, you know, that they follow certain

 25  health procedures.  So if you have a woman --
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 01  let's take the mental health out of it -- who has

 02  an abortion and the doctor says to her, you really

 03  should -- you know, you're going back home, you're

 04  going to be somewhere else, you should see your

 05  regular OB/GYN two weeks from now to follow up to

 06  make sure that, you know, everything's okay,

 07  there's nothing that says that she has to do that,

 08  that's her choice.

 09       Q.   All right?

 10       A.   You know.  But the physician has to tell

 11  her to do it. There is a burden on the physician

 12  to provide guidance regarding aftercare treatment.

 13  And to ensure that if she chooses to avail herself

 14  of it, that aftercare treatment is available to

 15  her.

 16       Q.   Is there any assumption about capacity to

 17  -- to be able to afford that aftercare treatment?

 18       A.   Not in the standard of care, no.

 19       Q.   Because you dealt with -- or you covered

 20  some charts of people I think we -- your testimony

 21  was that they were obviously -- I mean, you know,

 22  in sort of an objective sense, pretty

 23  poverty-stricken.

 24       A.   There was one chart, yes, where that was

 25  clearly a consideration.
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 01       Q.   So follow-up care in that instance would

 02  have been problematic in terms of being able to

 03  afford it absence of some sort of state support or

 04  -- or state payment of -- for that care?

 05       A.   That, I could not answer directly.

 06  Whether the patient can afford it or not, again,

 07  doesn't relieve the physician of taking the

 08  appropriate steps regarding aftercare.

 09       Q.   Now, you used the term a little while

 10  ago, emergent situation or emergent condition.

 11  Would that be, in your judgment, if a patient

 12  presented with an emergent condition, that that

 13  would justify a late-term abortion based on mental

 14  health reasons?

 15       A.   It's possible.  Again, the -- the -- I --

 16  the circum -- the mental health circumstances that

 17  would create a situation of significant and

 18  irreversible harm, I -- again, I can't -- I have

 19  not been able to come up with those cir -- those

 20  circumstances.  That may be a failure of

 21  imagination on my part.  I would like to believe

 22  that I could recognize them when I see them.

 23       Q.   But you don't really have any experience

 24  in that anyway, do you, in terms of evaluating

 25  women for abortions?
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 01       A.   No, I don't have any -- it's -- it's --

 02  it's not a -- a real life event in the practice of

 03  psychiatry.

 04       Q.   Well, it's a real life event in the --

 05  the patients who went to Women's Healthcare

 06  Services in Wichita, correct, to be evaluated for

 07  an abortion, correct?

 08       A.   It was a real life event to be evaluated

 09  for significant and irreversible harm of a major

 10  body organ -- or a body organ, but it didn't

 11  specify that it was mental or brain or

 12  neurological.

 13       Q.   Well, if -- if it's a case that a -- that

 14  that has been -- that statute has been interpreted

 15  by -- including the United States Supreme Court to

 16  include preservation of the mental health of a

 17  woman, would that be enough to --

 18            MR. HAYS:  Objection, facts not in

 19  evidence, and it's also not relevant.

 20            MR. EYE:  Well, the -- the facts are in

 21  evidence in terms of the statute that was provided

 22  to the -- to Doctor Gold.

 23            PRESIDING OFFICER:  Objection overruled.

 24  You better reask the question, I don't think the

 25  doctor followed it.  I don't.
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 01       BY MR. EYE:

 02       Q.   Does the -- the reality that late-term

 03  abortions are available for mental health

 04  purposes, as the statute -- and I won't belabor

 05  the term again -- but as the statute K.S.A.

 06  65-6703 specifies, is the fact that there's a

 07  legal right to that procedure to prevent permanent

 08  irreversible -- rather irreversible and

 09  substantial harm to the woman, does that matter to

 10  you from a medical standpoint?

 11       A.   Well, that's what I'm saying.  I mean,

 12  I'm -- I -- I can't imagine that there could be

 13  circumstances where irreversible harm could occur,

 14  but it's not possible to say that there is

 15  irreversible harm absent treatment.  So if you're

 16  talking about a psychiatric disorder or mental

 17  disorder, the standard treatments for those which

 18  have been found to be in many, many people

 19  effective, would imply that it's not a permanent

 20  or irreversible harm to develop depression or

 21  anxiety, or even a posttraumatic distress

 22  disorder, people recover from those.

 23       Q.   But it's the -- the patient's choice --

 24  or the patient and their parent or guardian, in

 25  the case of a minor, it's their choice as to what
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 01  treatment modality to choose?

 02            MR. HAYS:  Objection, relevance.

 03            MR. EYE:  Well, we've been talking about

 04  --

 05            PRESIDING OFFICER:  Well, I -- I -- we

 06  plowed that field.

 07            MR. EYE:  May the witness answer that

 08  question, though?

 09            PRESIDING OFFICER:  She's answered it

 10  before.

 11            MR. EYE:  All right.

 12       BY MR. EYE:

 13       Q.   In the case of Patient 11, Doctor Gold,

 14  you couldn't -- based on what you reviewed, you

 15  couldn't rule out a major depressive disorder,

 16  correct?

 17       A.   No, I could not rule out a major

 18  depressive disorder.

 19       Q.   And that was partly because you didn't

 20  evaluate the patient, correct?

 21       A.   I'm not sure how to answer that.  I -- I

 22  -- that's not -- I mean, I suppose if I had

 23  evaluated the patient myself, I would have an

 24  opinion as to what diagnoses to rule in or rule

 25  out, but that's not the basis for my opinion, that
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 01  I couldn't rule it in or rule it out.

 02       Q.   I -- I -- I'm just asking the question.

 03  You couldn't rule it out based upon what you

 04  reviewed?

 05       A.   That is correct.

 06       Q.   Is it accurate to characterize the DTREE

 07  as a rule-out process or can -- can it be used as

 08  a rule-out process?

 09       A.   It -- it can be used as a diagnostic aid

 10  in a variety of ways.

 11       Q.   And -- and one of them is to rule out

 12  some --

 13       A.   Yes and no.

 14       Q.   It -- so, yes, it -- it --it can be used

 15  that --

 16       A.   It could be used that way.  Again, it

 17  depends on the accuracy of the data that -- of the

 18  data that's being entered.

 19       Q.   Assuming the data are accurate, it could

 20  be used as a rule-out process, correct?

 21       A.   With medical certainty, within in a

 22  reasonable degree of medical certainty?

 23       Q.   Well, that kind of depends on, again, the

 24  data.

 25       A.   Yeah.
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 01       Q.   Okay.

 02       A.   But I -- I -- I -- I have a -- it's -- I

 03  really don't think it can be used to rule in or

 04  rule anything out in and of itself regardless of

 05  the accuracy of the data.

 06       Q.   It -- it -- it's part of the overall --

 07  it's part of the evaluation, it's not any one

 08  definitive part of the evaluation, it's just a --

 09  one of the components of the evaluation?

 10       A.   The DTREE?

 11       Q.   The questions that are asked from the

 12  DTREE that -- that yield responses?  I believe

 13  your testimony was that it could be used as an

 14  evaluation tool?

 15       A.   Tool, or an assist, yes.  But that

 16  doesn't -- a tool or assist doesn't lead to a

 17  definitive rule-out of anything.

 18       Q.   No, but it's assists in -- it -- it's one

 19  way to get to a rule-out?

 20       A.   In the context of a broader evaluation,

 21  yes.

 22       Q.   Which the rule-out process, whether it's

 23  done using DTREE and other methods or GAF and

 24  other methods, that's another way of -- of

 25  arriving at a differential diagnosis, isn't it?
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 01            MR. HAYS:  Objection, compound.

 02       A.   Well --

 03            MR. EYE:  Okay.  I'll just go with it.

 04       BY MR. EYE:

 05       Q.   Using the DTREE and other methods, like

 06  the face-to-face interview, is a way to arrive at

 07  a differential diagnosis, correct?

 08       A.   I would say that's correct.  The object

 09  of any evaluation is to -- is to arrive at a

 10  differential diagnosis, what -- regardless of what

 11  tools you use.

 12       Q.   When you -- when you reviewed the -- the

 13  charts for purposes of writing your opinion, you

 14  kept track of your hours, didn't you?

 15       A.   I did.

 16       Q.   Okay.  And that was so that you could

 17  bill for your services, correct?

 18       A.   That is correct.

 19       Q.   And there wasn't any other reason you

 20  kept track of your hours, was there?

 21       A.   No.

 22       Q.   And while I'm at it, what is your fee?

 23       A.   It's $400 an hour.

 24       Q.   Is that for anything that you do on the

 25  case?
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 01       A.   Yes, anything and everything.

 02       Q.   I want to make sure I get some of these

 03  loose ends.  You've never had any experience as an

 04  office practitioner in primary care, correct?

 05       A.   Not outside my medical school and

 06  internship, no.

 07       Q.   Same question for a family physician,

 08  which may be very close to the same thing --

 09       A.   Yeah.

 10       Q.   -- but just --

 11       A.   Yes.  Medical school and internship.

 12       Q.   You've never been in an office to

 13  practice that on a day-to-day basis?

 14       A.   No.

 15       Q.   All right.  And you've never practiced as

 16  an OB/GYN?

 17       A.   That is correct.

 18            MR. EYE:  Your Honor, may I have just a

 19  few moments to --

 20            (THEREUPON, a discussion was had off the

 21  record.)

 22            MR. EYE:  That concludes my cross

 23  examination, Your Honor.  Thank you, Doctor Gold.

 24            THE WITNESS:  Thank you.

 25            PRESIDING OFFICER:  Any redirect?
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 01            MR. HAYS:  Yes, sir.  And I'm just going

 02  --

 03       REDIRECT EXAMINATION

 04       BY MR. HAYS:

 05       Q.   Doctor Gold, for the review of the

 06  patient records for Doctor Neuhaus, could you tell

 07  us what her purpose was that was documented in

 08  there for doing that mental health evaluation for

 09  each patient?

 10       A.   No, I could not.

 11       Q.   Is there any reference to a referral for

 12  a late-term abortion located within those records?

 13       A.   In the MI Statements, sometimes there are

 14  references to obtaining an abortion and also

 15  references to how far along the pregnancy is.

 16  That's as close as it gets.

 17       Q.   What about any information documented

 18  within those patient records about her referring

 19  those patients to anyone?

 20       A.   There is no -- there is no information

 21  regarding referrals from Doctor Neuhaus to anyone.

 22       Q.   Now, for a re -- strike that.

 23  What is the difference between the mental health

 24  evaluation that is documented within Doctor

 25  Neuhaus' patient records and any other mental
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 01  health evaluation?

 02       A.   Any other?  I mean, they all differ from

 03  each other to some degree.

 04       Q.   Are there basic requirements that need to

 05  be met in order to meet the standard of care?

 06       A.   Well, there are basic elements that

 07  should be present.  They can vary -- in other

 08  words, it -- you don't need to have necessarily

 09  all of the elements that would comprise a -- a

 10  mental health evaluation present to indicate that

 11  the standard of care has been met, but you have to

 12  have at least some of them.  And so it varies from

 13  doctor to doctor what they choose to document.

 14  The reason Doctor Neuhaus' failed to meet the

 15  standard of care is because, essentially, she

 16  doesn't have any of them.  But Doctor Tiller's,

 17  for example, also don't have all the elements

 18  necessarily, but he has enough of them so that

 19  looking at his documentation, it would meet the

 20  standard of care.  But it certainly doesn't have

 21  all of them that you would see in a fully, you

 22  know, comprehensive mental health evaluation, and

 23  it's not required to, to meet the standard of

 24  care.

 25       Q.   Now, would it be appropriate for a
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 01  psychiatrist to admit a patient for an abortion?

 02       A.   Patients who are admitted for abortions

 03  are usually admitted to an OB/GYN service through

 04  a medical doctor such as an OB/GYN or a general

 05  practitioner or a surgeon.  Psychiatrists would

 06  never be in a position, again, absent any other

 07  resources, medical resources in the area of

 08  admitting a patient for a surgical procedure that

 09  -- again, just not --

 10       Q.   And is that why you have not admitted a

 11  patient for an abortion?

 12       A.   Yes.  If I was an OB/GYN, I probably

 13  would have admitted a patient for an abortion.

 14  I'm a psychiatrist, psychiatrists don't do that,

 15  it's not part of their practice.  So I've also

 16  never admitted a patient for an appendectomy or a

 17  brain tumor removal.

 18       Q.   Is there any indication within Doctor

 19  Neuhaus' patient records that she admitted these

 20  patients in for abortions?

 21       A.   That she?

 22       Q.   That she admitted these patients in for

 23  abortions?

 24       A.   Admitted them into a hospital?

 25       Q.   Or admitted them anywhere for an
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 01  abortion?

 02       A.   These are not admission records, no,

 03  there's no evidence of an admission for a medical

 04  procedure.

 05       Q.   Are any of patient -- are Doctor Neuhaus'

 06  patient records pertaining to mental health

 07  evaluations?

 08       A.   Where the records exist, they are

 09  pertaining to mental health evaluations.

 10       Q.   Now, let's talk about the standard of

 11  care just briefly.  You spoke about the standard

 12  of care for the mental health evaluation being

 13  national.  Why is that?

 14       A.   Because the resource -- because the

 15  training programs are nationally accredited and

 16  must meet national standards.  Every training

 17  program has to meet the same standards to be

 18  accredited.  They're all based on training and use

 19  of the DSM, which is a national and international

 20  resources -- resource.  Board certifications are

 21  nationally administered examinations.  There may

 22  be regional differences along the lines, for

 23  example, of having certain minority populations or

 24  cultural populations for whom slightly different

 25  -- or adaptations of the standard process may be
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 01  required.  But, generally speaking, the elements

 02  of a mental health evaluation are relatively

 03  standardized across the United States at this

 04  point.

 05       Q.   And do you have an opinion as to whether

 06  Kansas would be different for any reason?

 07       A.   I know of no reason that Kansas would be

 08  different and -- and I would hope it wouldn't be

 09  unless there was a really good reason.

 10       Q.   Now, taking the standard of care out of

 11  the mental health evaluation portion and generally

 12  speaking about it, why would a standard of care be

 13  different in some other -- in one locality in

 14  comparison to another locality?

 15       A.   The primary reason these days is access

 16  to medical resources.  So, for example, in an

 17  urban area, presumably, there are going to be

 18  specialists in various types of medical and

 19  surgical practice.  If you go out to a very rural

 20  area, even in Kansas, that there might be -- not

 21  be an OB/GYN and babies might all be delivered by

 22  family practitioners, for example.  But in rural

 23  areas, again, even in Kansas, there should be

 24  access to various kinds of medical specialists and

 25  practitioners.  So presumably, there are
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 01  psychiatrists in Wichita and even child

 02  psychiatrists or psychologists if you want to use

 03  a psychologist or social workers in -- in Wichita

 04  who could, theoretically, perform these

 05  evaluations.  Whereas, out in the middle of a very

 06  rural area, there might not a psychiatrist for,

 07  you know, hundreds of miles.  So that would --

 08  that would affect the standard of care.

 09       Q.   Now, you spoke about using the

 10  transcripts of the trial and also the inquisition.

 11  How did you use those transcripts in your review?

 12       A.   Well, I had already reviewed the records

 13  before I had read the testimony transcripts, but

 14  the testimony transcripts strengthened and -- and

 15  my opinions by deepening my understanding of the

 16  process that seemed to have occurred.  Excuse me.

 17       Q.   And through those transcripts, what did

 18  you get a deeper understanding of?

 19       A.   Of -- of the -- of how an evaluation

 20  might be conducted when referred to Doctor Neuhaus

 21  from Doctor Tiller's clinic.  So, based on Doctor

 22  Neuhaus' records and even on Doctor Tiller's

 23  records, how the referral came about and what

 24  kinds of evaluations were -- what the nature of

 25  the evaluations were was not a hundred percent
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 01  clear, the testimony made that much clearer, and

 02  also clarified the -- well, let me just stop there

 03  -- I'm going to just say it made it much clearer.

 04       Q.   Now, were you made aware of Doctor

 05  Neuhaus' training?

 06       A.   Yes, I was.

 07       Q.   And how did you become familiar with

 08  that?

 09       A.   I, at some point, reviewed Doctor

 10  Neuhaus' CV and I also read her testimony where

 11  she delineated her training in -- well, her -- her

 12  --her mental health training, the CV included all

 13  of her training.

 14       Q.   Now, how would you go about determining a

 15  doctor's qualification to perform a mental health

 16  evaluation?

 17            MR. EYE:  Objection, I think it's beyond

 18  the scope of cross.

 19            MR. HAYS:  I believe he went into the

 20  comparison of skills of a surgeon and mental

 21  health specialist and went down that road and had

 22  her actually try to make a difference between

 23  those two abilities and I believe he even asked

 24  her this very question.

 25            MR. EYE:  I -- I don't recall that, but
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 01  --

 02            PRESIDING OFFICER:  I don't recall it.

 03  Do you recall approximately when and where?

 04            MR. HAYS:  It was when he was doing the

 05  comparison of the skills of the surgeon and the

 06  mental health specialist.  That's about as close

 07  as I can get now, Your Honor.

 08            MR. EYE:  I don't really remember him

 09  using a surgeon as a comparison, but --

 10            PRESIDING OFFICER:  I'm sorry.  I -- I

 11  don't -- ask your question again.  And, Mr. Eye,

 12  jump in if you need to.

 13            MR. EYE:  Okay.

 14       BY MR. HAYS:

 15       Q.   How would you go about determining a

 16  doctor's qualification to perform a mental health

 17  evaluation?

 18            MR. EYE:  I'm going to object on the

 19  basis it's beyond the scope of cross.

 20            PRESIDING OFFICER:  How -- again, how do

 21  you claim that this is --

 22            MR. HAYS:  It's when he went into you

 23  either have to observe, talk to or review the

 24  records of the physicians to be able to determine

 25  how to evaluate how they -- how well they perform
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 01  their mental health.

 02            PRESIDING OFFICER:  That was her

 03  deposition testimony that she gave three things

 04  you do.

 05            MR. HAYS:  And he asked questions of --

 06  based off that, correct?

 07            PRESIDING OFFICER:  And he -- and that

 08  she only did one of these things.

 09            MR. HAYS:  It was the -- the observe,

 10  speak to or review doc -- documentation.

 11            PRESIDING OFFICER:  And -- and then

 12  you're claiming Mr. Eye went where?

 13            MR. HAYS:  Well, that goes to how you

 14  would evaluate a performance of a physician's

 15  qualification of a mental health evaluation.

 16            MR. EYE:  No.  Sir, the -- the genesis of

 17  that -- I'm sorry -- I don't -- the --

 18            PRESIDING OFFICER:  The objection is

 19  sustained.

 20            MR. HAYS:  Okay.

 21       BY MR. HAYS:

 22       Q.   From your experience, what type of mental

 23  health evaluations do OB/GYNs perform?

 24       A.   Relatively basic evaluations.  Generally,

 25  they will die -- evaluate and dying -- do an
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 01  evaluation to diagnose for depression and anxiety.

 02  And if they think there's anything else going on,

 03  they will refer for a consultation.  Or if they

 04  begin treatment for those disorders and the

 05  patient doesn't respond or continues to have -- to

 06  -- or -- or worsens, again, they will refer to a

 07  psychiatrist.

 08       Q.   And why do they refer out?

 09       A.   Because generally, their training and

 10  expertise limits them to very basic mental health

 11  evaluation and treatment and they are not

 12  comfortable providing anything more in-depth.  And

 13  if they feel their patient needs it -- needs

 14  something that's more complex than just the basic

 15  straightforward evaluation and treatment for

 16  depression and anxiety or they provide that and

 17  it's not yielding the desired results, then they

 18  refer out.  They -- they just don't feel that they

 19  have the expertise and training to do it.

 20       Q.   Now, let's talk about Patient 2.  What

 21  was Patient 2 diagnosed with?

 22       A.   Major depressive disorder, single

 23  episode, severe without psychotic features.

 24       Q.   And does that diagnosis have a gatekeeper

 25  requirement?
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 01       A.   It does.  You have to have one of the

 02  first two listed criterion in the DSM in order to

 03  make -- make this diagnosis for a major depressive

 04  episode.

 05       Q.   Let's look at that patient's MI

 06  Statement.  Is there not one located within there?

 07       A.   I don't -- we're talking about Patient 2?

 08       Q.   Correct.

 09       A.   No, I don't see one.

 10       Q.   Okay.  Let's talk about the MI Statements

 11  generally.

 12       A.   Okay.

 13       Q.   Was there any evidence of Doctor Neuhaus

 14  using those MI statements within her mental health

 15  evaluations for any of the patients?

 16       A.   Some of them had initials on them which I

 17  interpreted to be not Doctor Neuhaus' possibly,

 18  giving her the benefit of the doubt, since they

 19  were in what's purported to be her file.  Which

 20  would indicate that she -- usually, when a doctor

 21  initials something, it means that they've read it.

 22       Q.   Do you know whether the initials, in

 23  fact, were Doctor Neuhaus'?

 24       A.   I do not, but I assume they were.

 25       Q.   Now, let's talk a little bit about
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 01  documentation.  Why would you want to document the

 02  positive and also the negative implications or

 03  indications within a patient's record?

 04       A.   Because both positive and negative

 05  findings can be significant, so -- and can inform

 06  a diagnostic assessment and a -- and a --

 07  treatment issues.

 08       Q.   Would it -- no, strike that.

 09  Can you tell me what ANO times three means to you?

 10       A.   Alert and oriented in -- to person, place

 11  and time.

 12       Q.   And how do doctors normally document

 13  that?

 14       A.   Well, again, it varies, but at a minimum,

 15  you see a notation ANO times three, and usually,

 16  it's in either handwriting or on a signed

 17  document.  So the signature implies that -- that

 18  the evaluation was done.  And if it's handwritten

 19  in, that implies that the evaluation was done.  So

 20  you ask the person their name and what the date is

 21  and what the time is and --

 22       Q.   Is it usually documented --

 23            THE  REPORTER:  I'm sorry.  What was the

 24  end of that?

 25       A.   I'm sorry.  Time of year or -- or
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 01  something along that line.

 02       BY MR. HAYS:

 03       Q.   Is it usually documented if they were

 04  alert and oriented times three?

 05       A.   If you are formally documenting a mental

 06  status examination, then, yes, it is.  If you're

 07  not formally documenting it, then not necessarily.

 08       Q.   Now, in the course of a mental health

 09  evaluation, how can a physician rely upon another

 10  physician's records?

 11       A.   Well, if they form an -- an element of

 12  the data that's being reviewed, it can figure in

 13  in a variety of ways.  One is it can direct a

 14  physician to -- if there have been positive

 15  findings in the other physician's evaluation, it

 16  can direct the current physician to look for those

 17  problems and perhaps evaluate them further, expand

 18  upon them.  If there are none, then it might be an

 19  indication that if the new physician -- or the

 20  current physician is finding problems, it's new,

 21  which isn't a significant piece of information.

 22  If the for -- physician's records document an

 23  evaluation and then also document treatment and

 24  now the new physician is evaluating it and the

 25  person's better, there's an implication that the
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 01  treatment was effective.  If they're not better,

 02  it -- there's an implication that the treatment

 03  was not effective.  So there are many ways that

 04  you can rely upon that documentation.  But the --

 05  the significant thing -- the significant caveat

 06  about relying on anyone else's documentation,

 07  whether it's a physician or not a physician, is

 08  that that was an evaluation at that moment in

 09  time, whether it was yesterday or a week ago or a

 10  year ago.  You're seeing that patient today, and

 11  what happened yesterday or a week ago or a year

 12  ago may not be what's going on with that patient

 13  today.  And so you need to do your own evaluation

 14  because people's mental status change, their

 15  physical status change.  Pregnancy, by definition,

 16  is a changing -- a rapidly changing physiological

 17  state in a variety of ways.

 18       Q.   Does relying upon those -- of the first

 19  physician's evaluation relieve the second

 20  physician's duty to document their mental health

 21  evaluation?

 22       A.   No.

 23       Q.   Why not?

 24       A.   For the reasons I just explained, that

 25  evaluation was good for, you know, that time of
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 01  that day.  Even if it was an hour ago, it may or

 02  may not have changed.

 03       Q.   And in Doctor Neuhaus' records, could you

 04  determine what patient records of Doctor Tiller's

 05  she reviewed?

 06       A.   In -- in her testimony, Doctor Neuhaus

 07  stated that she would review what Doctor Tiller's

 08  clinic provided to her, which was if -- typically,

 09  if -- the intake sheet and the MI Statements.  She

 10  also testified that she reviewed other physician's

 11  records if they were available and accompanied the

 12  patient.  However, she also testified that when

 13  she reviewed records, she would copy them into her

 14  file.  And although there are copies often of

 15  Doctor Tiller's -- you know, there's always -- I

 16  think all of them have an intake form and most of

 17  them have at least one MI form, none of them have

 18  a copy of -- of any other physician's records.

 19       Q.   Is there any documentation within any of

 20  her patient records how she used those documents?

 21       A.   No, there is not.

 22       Q.   Now, you also indicated that a mental

 23  health evaluation would be tailored to a specific

 24  situation.  Why is that?

 25       A.   Because every evaluation is done for a
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 01  purpose and if you don't tailor the evaluation

 02  towards that purpose, you may miss the significant

 03  elements relevant to the goal of the evaluation.

 04       Q.   So how would you tailor a mental health

 05  evaluation for a specific purpose?

 06       A.   It depends -- it very much depends on the

 07  purpose.

 08       Q.   How would one be tailored for the

 09  Patients 1 through 11?

 10            MR. EYE:  I -- I would object, it lacks

 11  foundation because this witness doesn't have the

 12  requisite experience or training to establish that

 13  she would know what the mental health examination

 14  for a late-term abortion would consist of.

 15            PRESIDING OFFICER:  I believe that's

 16  correct.  The doctor has testified she has no

 17  experience -- correct me, Doctor, you tell me if

 18  I'm wrong -- she basically has no experience of

 19  any type of counseling for abortions and so forth.

 20            THE WITNESS:  That is correct, I mean, in

 21  the --

 22       BY MR. HAYS:

 23       Q.   What is the purpose of -- indicated

 24  within the patient records of that mental health

 25  evaluation was performed for?
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 01       A.   In the patient records, there is no

 02  indication of the purpose of the evaluation.

 03       Q.   Are there diagnoses in that patient

 04  record?

 05       A.   Yes, there are -- in all of them, but

 06  one.

 07       Q.   Now, how would you tailor a mental health

 08  evaluation to come to a diagnoses for each one of

 09  those patients?

 10            MR. EYE:  Same objection as I stated

 11  before just a few minutes ago, lacks foundation

 12  and no qualifications.

 13            MR. HAYS:  Sir, the patient records that

 14  are included within Doctor Neuhaus' patient

 15  records are specifically the only evidence you

 16  have as to diagnoses.  There is no referral

 17  indication within those, there's no purpose of

 18  what is occurring in those patient records?

 19            PRESIDING OFFICER:  Correct.

 20            MR. HAYS:  So I'm asking her what the

 21  mental health evaluation, the -- how to tailor a

 22  mental health evaluation to come to the diagnoses

 23  that are present within those patient records.

 24            THE  REPORTER:  I'm sorry.  How to tailor

 25  a mental health evaluation?
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 01            MR. HAYS:  -- to come to the diagnoses

 02  that are present within those patient records.

 03            MR. EYE:  Same objection.

 04            PRESIDING OFFICER:  How to tailor her?

 05            MR. HAYS:  How you would tailor a mental

 06  health evaluation for the purpose of coming to

 07  diagnosis.

 08            MR. EYE:  Well --

 09            PRESIDING OFFICER:  I --

 10            MR.EYE:  I'm sorry.

 11            PRESIDING OFFICER:  I don't think you do

 12  that.  Do you tailor your mental health evaluation

 13  so you can get a specific diagnosis?

 14            THE WITNESS:  Sometimes you -- well, not

 15  to get a specific one, but to come to a diagnostic

 16  conclusion, sometimes you do.

 17            PRESIDING OFFICER:  Well, of course, a

 18  conclusion.

 19            THE WITNESS:  Yeah.

 20            MR. HAYS:  But for the specific purpose

 21  to come to a diagnosis.

 22            MR. EYE:  Then I would object on the

 23  basis that it's -- I think it's so vague that it

 24  -- it doesn't really go to a point that is at

 25  issue.
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 01            PRESIDING OFFICER:  Yeah.  Can you

 02  rephrase it, because I'm not following you a bit

 03  here.  I'm sorry.  Maybe I'm just --

 04       BY MR. HAYS:

 05       Q.   For every mental health evaluation that's

 06  performed, do you have to come to a diagnosis?

 07       A.   No.

 08       Q.   Now, if you were going to perform a

 09  mental health evaluation to come to a diagnosis,

 10  how would you tailor that mental health

 11  evaluation?

 12            MR. EYE:  Objection, it's vague, it

 13  doesn't go to anything in particular related to

 14  this case.  And if it's intended to address the

 15  mental health evaluation for a late-term

 16  abortions, then I'd renew my objection that I made

 17  a few minutes ago concerning foundation

 18  qualifications.

 19            PRESIDING OFFICER:  I'm sorry, Mr. Hays,

 20  I still don't understand where we're going here.

 21            MR. HAYS:  Well, the mental health

 22  evaluations were for the -- if you take a look at

 23  the record, there's no indication that the mental

 24  health evaluations were for the referral.  The

 25  indication is that they were for a diagnosis.
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 01            MR. EYE:  I think he's free to argue

 02  that, but I don't know that it forms the basis for

 03  a proper question.

 04            PRESIDING OFFICER:  Objection sustained.

 05  Move on.

 06       BY MR. HAYS:

 07       Q.   Now, does an attorney set the standard of

 08  care by which a doctor must meet?

 09       A.   No.

 10       Q.   Now, you spoke about Doctor Tiller's

 11  mental health evaluation.  Was your opinion that

 12  he met the standard of care only for

 13  documentation?

 14       A.   Yes.

 15       Q.   And do you have an opinion whether he met

 16  the standard of care in the performance of his

 17  mental health evaluation?

 18       A.   I do not.

 19       Q.   To meet the standard of care for

 20  documentation, would any aftercare provisions need

 21  to be documented?

 22       A.   It depends.

 23       Q.   What does it depend on?

 24       A.   It depends on the purpose of the

 25  evaluation and the -- the level of urgency of the
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 01  need for care.

 02       Q.   Now, you also spoke about aftercare being

 03  documented within Doctor Tiller's record.  What

 04  type of aftercare was documented within his

 05  record?

 06       A.   Follow-up OB/GYN type care.

 07       Q.   Could you turn to page 85 of Patient 1's

 08  record for Doctor Tiller.

 09       A.   Patient 1, yes.

 10       Q.   And was that an aftercare document that

 11  you were talking about?

 12       A.   That's one of them.  I saw -- I -- I saw

 13  another one also that was different from this one.

 14       Q.   Do they contain the same information?

 15       A.   I -- I'd have to look.  I mean, I'm --

 16  I'm happy to look and see.

 17       Q.   Go ahead.

 18       A.   All right.  So this is Patient 1.  If you

 19  -- let me just double-check before I say.  Okay.

 20  If you look at Patient 2, Bates 48 --

 21            MR. EYE:  Ma'am, is this from Doctor

 22  Tiller's record?

 23            THE WITNESS:  Yes.  I'm sorry.  This was

 24  the other type of document I was referring to,

 25  which is -- it says at the bottom, final checkout

�0632

 01  exam, the date, the time, the findings and -- and

 02  some handwritten notes at the bottom, reviewed

 03  breast care, uterine massage, DVT prophylaxis, I

 04  can't read the second thing, something --

 05  A-something, A, and then call referral source.  So

 06  that's -- that's not quite an aftercare plan that

 07  one would provide for the patient, that's one for

 08  the medical documentation of the last visit.  So I

 09  -- so that was the other document I was thinking

 10  of.

 11       BY MR. HAYS:

 12       Q.   Is there any document within Doctor

 13  Tiller's record that specifically pertains to

 14  psychiatric care, aftercare?

 15       A.   No.

 16       Q.   Now, why would the presence of

 17  suicidality not be enough to conclude a patient

 18  has a mental disorder?

 19       A.   Because people can have extraordinarily

 20  strong brief reactions or temporary reactions to

 21  adversity up to and including impulsive suicidal

 22  thoughts and acts.  Most psychiatric -- to qualify

 23  for a psychiatric diagnosis such as the ones that

 24  are in these charts, one would have to -- there's

 25  a minimum amount of time that that reaction has to
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 01  be present or that -- that suicide -- that -- that

 02  the distress, because suicidal thinking rarely

 03  occurs in the absence of other kinds of distress

 04  if, you know -- it would have to be present for a

 05  longer time.  Now, it certainly is an emergency

 06  and it may even be an emergency that would qualify

 07  for involuntary psychiatric hospitalization to

 08  protect that person's life, but it doesn't

 09  necessarily infer a standing psychiatric disorder.

 10  You know, situational stress can be very, very

 11  severe.  And if a person is impulsive as children

 12  and teenagers often are, can lead to very

 13  unfortunate outcomes involving suicidality, even

 14  though yesterday they may have been okay.

 15       Q.   Now, let's talk about the DTREE and the

 16  GAFs a little bit.  Do you know how Doctor Neuhaus

 17  was using those programs?

 18       A.   Doctor Neuhaus stated in her testimony

 19  that she was using them to document her

 20  evaluations because it was faster and more

 21  thorough.  The automated process made it faster

 22  and also, she said it was more thorough.

 23       Q.   Was she using it as a diagnostic tool?

 24       A.   There is one point in the testimony where

 25  she seems to say that she is, but generally
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 01  speaking, she is emphatic about saying that she

 02  was using it to document her own evaluation.

 03            MR. HAYS:  I have no further questions.

 04       RECROSS-EXAMINATION

 05       BY MR. EYE:

 06       Q.   Doctor Gold, I want to ask just a -- a

 07  couple of questions about documentation.  I think

 08  that in your direct testimony from yesterday, you

 09  mentioned that there wasn't any national or --

 10  that you weren't trained on in med school on

 11  documentation.  I think it was something like you

 12  learned by fire.  I think maybe it's like trial by

 13  fire?

 14       A.   Yeah.  You learn when you screw it up.

 15       Q.   Okay.  Right.  Well, trial by fire?

 16       A.   Right, that's what I said.

 17       Q.   Yes.  I mean, that's -- that's the

 18  learning experience.

 19       A.   Right.  The QA people come and get you.

 20       Q.   And in that regard, since it's not

 21  formally taught as a subject in medical school,

 22  there is at least a possibility for variation from

 23  practitioner to practitioner in terms of what

 24  documentation should be required in a particular

 25  circumstance?
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 01       A.   And -- and there is variation.

 02       Q.   And to the extent that there are

 03  variations, do you have an -- you haven't

 04  undertaken to determine what variations might

 05  apply in Kansas?

 06            THE  REPORTER:  I'm sorry.  I'm sorry.

 07            MR. EYE:  That's all right.

 08            THE  REPORTER:  And to the extent that

 09  there are variations --

 10       BY MR. EYE:

 11       Q.   You haven't undertaken any sort of

 12  inquiry to know what variations might be present

 13  in Kansas as far as documentation for -- for

 14  instance, a mental health evaluation?

 15       A.   Well, it's a -- the variations in my

 16  experience in evaluating charts from -- and

 17  documentation from all over the country are more

 18  variations from doctor to doctor rather than from

 19  region to region.  So I would not be aware of a

 20  regional variation in Kansas.

 21       Q.   More practitioner to practitioner

 22  variation?

 23       A.   That -- that would be correct.  But the

 24  use -- but -- but the lack of specific clinical

 25  data gathered by the doctor conducting the
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 01  consultation or evaluation is -- would not qualify

 02  as a variation.

 03       Q.   And that actually brings it to my next

 04  question --

 05       A.   Okay.

 06       Q.   -- about the -- you mentioned that there

 07  were formal and informal documentation or could be

 08  formal, could be informal. And I presume just by

 09  the use of those terms, a formal anticipates a

 10  more expansive documentation and informal assumes

 11  a less expansive?

 12       A.   It -- it's not necessarily so much

 13  expansive as it is how you collect and then

 14  document it.  So that, for example -- let me try

 15  to give you an example.  You can include

 16  information about -- that -- information that

 17  would be found or elicited in a mental status

 18  examination in a formal way, you could write alert

 19  and oriented times three, speech normal, behavior

 20  normal, and go through every single element and

 21  formally list positive and negative findings.  Or

 22  you could write a brief couple of statements

 23  saying, no evidence of hallucinations, delusions,

 24  patient was oriented, mood appeared good.  That

 25  would be informal.  The information that you
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 01  collected, theoretically, should be approximately

 02  the same.  You could, for example, on cognitive

 03  testing write, not formally tested, but grossly

 04  within normal limits.  So that would let someone

 05  know that, you know, you didn't feel the need to

 06  go through a whole process of cognitive testing

 07  because I'm talking to you, you clearly did not

 08  appear to be suffering any kind of impairment.

 09  But that would be an informal report.

 10       Q.   I just want to make sure that I

 11  understand.  Your testimony from yesterday was, at

 12  least in some instances, there -- the necess --

 13  there was not a necessity to document negative

 14  findings.  There were some instances where

 15  negative findings are not necessary to be

 16  documented, correct?

 17       A.   I would have to see what the context of

 18  that was -- I -- I -- of that particular statement

 19  was and what I was responding to.

 20       Q.   Okay.  So you wouldn't necessarily agree

 21  that in -- that in some instances, a negative

 22  finding doesn't require documentation?

 23       A.   A negative finding that's relevant to the

 24  substance of the evaluation would require

 25  documentation.

�0638

 01       Q.   Documentation.  Okay.

 02  And the -- whether it requires documentation is a

 03  judgment that has to be made as the evaluation is

 04  proceeding?

 05       A.   Or afterwards.  But, you know, I mean,

 06  documentation -- what you choose to document is

 07  always a matter of -- of judgment. But relevant to

 08  standard of care, certain things should be

 09  documented.  Again, and what those things are

 10  depends upon the type of evaluation that you're

 11  doing and how complex the presentation is.

 12       Q.   We were looking at Patient 1 records page

 13  Bates 85 in Doctor Tiller's compilation.  Could

 14  you refer to that again, please.

 15       A.   Yep.

 16       Q.   That's the -- I think we referred to it

 17  as a follow-up care or an aftercare note.

 18       A.   Correct.

 19       Q.   In this instance, right, I think you --

 20  you mentioned that this appeared to you that she's

 21  -- perhaps it was the other record we looked at --

 22  that it was being directed to an OB/GYN or that

 23  she was being -- it was recommended that she

 24  follow-up with her OB/GYN, correct?

 25       A.   Well, it could be an OB/GYN, it could be
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 01  a -- it's a medical doctor --

 02       Q.   Oh.

 03       A.   -- as opposed to a psychiatric doctor.

 04  And it's directed both towards the doctor and

 05  towards the patient.

 06       Q.   Okay.  And if the patient is compliant

 07  and follows up and has a mental health problem at

 08  that point, that's something they could take up

 09  with a physician pursuant to this follow-up,

 10  correct?

 11       A.   Depends on the problem.

 12       Q.   But they could present the problem, at

 13  any rate?

 14       A.   If they haven't already killed

 15  themselves, for example.

 16       Q.   For example?

 17       A.   Yeah.

 18       Q.   If they --

 19       A.   Or if they haven't already done something

 20  else to harm themselves in the interim, short of

 21  suicide or -- or developed another medical problem

 22  relative to their psychiatric status.

 23       Q.   Now, you can't hold a physician

 24  responsible for every time somebody commits a

 25  suicide after an abortion, correct?
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 01       A.   Absolutely not, no.

 02       Q.   Okay.  Thank you.

 03       A.   But this form just is -- is, I will have

 04  a pregnancy test one week and three weeks after my

 05  abortion.  So that implies a time span of at least

 06  one week.  And it does not suggest when the

 07  follow-up doctor should be there if -- should see

 08  her if there's a one-week -- in someone who's

 09  acutely suicidal or who might take other action

 10  because the abortion did not resolve the

 11  situational stress.  So, for example, the family

 12  was still rejecting the adolescent even though she

 13  had had an abortion simply because they still were

 14  unhappy with her.  A week is a long time to go

 15  without follow-up, psychiatric follow-up in an

 16  emergent or urgent situation.

 17       Q.   Is there any -- for this patient, Doctor,

 18  was there any indication she was suicidal -- or

 19  the Patient 1?

 20       A.   Patient 1, let's see.

 21       Q.   You might -- let me just direct -- maybe

 22  we can shorten this up a little bit -- direct your

 23  attention to Bates 5 in Doctor Neuhaus' record,

 24  that the -- the GAF.  And underneath the GAF

 25  rating is not in the range of one to 10 because
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 01  the following --

 02            THE  REPORTER:  I'm sorry.

 03            MR. EYE:  I'm sorry.

 04            THE  REPORTER:  Underneath the GAF

 05  rating?

 06       BY MR. EYE:

 07       Q.   -- the GAF rating is not in the range of

 08  one to 10 because of the following criteria.  And

 09  one of those criterion is, it says, the patient

 10  has not been suicidal or in danger of

 11  intentionally hurting herself.

 12       A.   Well, I -- I -- I would rather -- I'm

 13  splitting hairs, I suppose, but I would rather

 14  base it on Doctor Tiller's evaluation.  And in

 15  Doctor Tiller's evaluation, there is no indication

 16  of suicidality in this particular patient.

 17       Q.   So for the chart as a whole between

 18  Doctor Neuhaus and Doctor Tiller, suicide wasn't

 19  an indication of concern, correct?

 20       A.   As far as I can tell in Patient 1.

 21       Q.   Now, back on page 85 again, could you

 22  just flip to that?

 23       A.   Yes.

 24       Q.   Thank you.  Down in the -- the lower

 25  left-hand quadrant of the page, there are a number
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 01  of foils with initials next to them.  Do you see

 02  those?

 03       A.   Yes.

 04       Q.   Do you see the one for MHC consult?

 05       A.   Yes.

 06       Q.   Would that be -- that initial there,

 07  would that be consistent with the other initials

 08  you saw that you were giving the benefit of the

 09  doubt that were Kristin Neuhaus'?

 10       A.   Yes.

 11       Q.   And MHC, is it reasonable to advance the

 12  idea that that relates to the mental health

 13  consult?

 14       A.   Yes.

 15       Q.   And this would be evidence that she

 16  performed it, correct?  It'd be some evidence of

 17  it, correct?

 18       A.   It -- it would -- it -- it -- yes.  I

 19  mean, it would be -- it doesn't say what the

 20  consult consisted of.

 21       Q.   Right.  But just that it was done?

 22       A.   Just that something was done that was

 23  described as a mental health consult.

 24       Q.   You mentioned that standard of care is a

 25  legal concept, correct?
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 01       A.   Well, the -- well, there's a -- no, there

 02  is a -- a medical standard of care.

 03            THE  REPORTER:  I'm sorry.  There is or

 04  isn't?

 05       A.   Is -- I'm sorry -- a -- let me stop for a

 06  second, because I'm a little --

 07            MR. HAYS:  Do you need to take a break?

 08            PRESIDING OFFICER:  Mr. Eye, how much

 09  longer?

 10            MR. EYE:  Oh --

 11            THE WITNESS:  Yeah.

 12            MR. EYE:  -- I don't have a lot of

 13  recross remaining --

 14            THE WITNESS:  Okay.  Let me --

 15            MR. EYE:  -- but if this is a time --

 16            THE WITNESS:  -- let me -- no, let me --

 17  if -- if we're going, we'll go.  Standard of care

 18  is a legal concept.  It can also -- there are

 19  statutes which define what is legally required,

 20  which inform a medical standard of care, which is

 21  what the average practitioner does when they

 22  perform a general examination and a specialist

 23  does when they perform a specialty examination or

 24  when a general practitioner performs a specialist

 25  evaluation or examination, they're held to what
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 01  the average specialist would do.  And, determining

 02  what those are are medical determinations, but the

 03  concept of standard of care is a legal concept.

 04       BY MR. EYE:

 05       Q.   And, did your review of the statutes help

 06  in -- the statutes that were provided -- provided

 07  to you from the staff counsel for the petitioner,

 08  did those help inform your idea of stand --

 09  standard of care in this -- in this case?

 10       A.   Well, they provided what the legal

 11  requirements are for documentation and the legal

 12  requirement for a late-term abortion.  And the

 13  documentation one is -- is certainly congruent

 14  with reasonable standard of care documentation.

 15       Q.   And is what you're referring to for the

 16  -- this statute for documentation, was that

 17  actually the Kansas Administrative Regulation

 18  100-24 dash -- I can't --

 19       A.   100-20 --

 20       Q.   2?

 21       A.   100-20 -- well, I have 100-24-1.

 22       Q.   Okay.

 23            MR. HAYS:  Well --

 24       BY MR. EYE:

 25       Q.   So -- so that helped inform your idea of
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 01  what the standard of care for documentation would

 02  be?

 03       A.   No.  It told me what the legal

 04  requirements were in Kansas.  I understand from

 05  years of training and personal trials by fire and

 06  witnessing trials by fire, et cetera, and also

 07  risk management training that doctors receive in

 08  terms of adequate documentation, what is the

 09  standard of care for documentation.  A -- again

 10  what's listed legally -- what's listed in the

 11  legal statute is not necessarily everything the

 12  average practitioner does even though they may be

 13  legally required to do it, they don't always do

 14  it.  And the average practitioner is what -- the

 15  practices of the average practitioner establishes

 16  standard of care.

 17       Q.   So that's actually kind of an experienced

 18  based standard of care --

 19       A.   Well, it's clinical --

 20       Q.   --  aspect?

 21       A.   -- well, it's clinical training, it's

 22  experience and it's teaching and supervision of

 23  residents and fellows.  So it -- it's not only

 24  experiential, but experience is the best teacher.

 25  And, you know, the trial -- being either involved
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 01  in or witnessing other people's problems with

 02  documentation is often one of the best teachers.

 03       Q.   The -- I -- I believe in -- in your

 04  redirect, there was a question that -- that --

 05  posed to you that was about the purpose for the

 06  referral.  Did you understand that question to be

 07  the purpose for Doctor Tiller sending a patient to

 08  Doctor Neuhaus, was that your understanding of the

 09  question?

 10       A.   That was my understanding, yes.

 11       Q.   And did you find in Doctor Tiller's

 12  records, a -- a correspondence that was attributed

 13  to Doctor Neuhaus reporting her recommendation for

 14  patients that she had evaluated?

 15       A.   Well, there was a letter from Doctor

 16  Neuhaus, I don't recall whether it was in every

 17  single file, but it was in -- if not in every

 18  single one, then it was in almost all of them.  It

 19  was --

 20       Q.   And in that letter, you could certainly,

 21  at the very least, infer the purpose that Doctor

 22  Neuhaus was carrying out for her evaluation of

 23  these -- of these patients?  Let's take a look at

 24  one.

 25       A.   Yeah.  I have one from -- that's in
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 01  Exhibit 37, Bates page 4.  Will that do?

 02       Q.   Tell us which patient that's for.

 03       A.   Patient 4.

 04       Q.   Thank you.  Hold on a second here.  And

 05  it was Bates 4?

 06       A.   Bates 4.

 07       Q.   And that letter carries a -- I mean, this

 08  is a letter from Doctor Neuhaus to Doctor Tiller,

 09  at least on its face, that's what it indicates,

 10  correct?

 11       A.   Yes.

 12       Q.   And it refer -- references a specific

 13  patient, correct?

 14       A.   Correct.

 15       Q.   And says, Dear Doctor Tiller, I am

 16  referring the above named patient to your

 17  organization for consultation regarding her

 18  unwanted pregnancy.  The patient may suffer

 19  substantial and irreversible impairment of a major

 20  physical or mental function if she were forced to

 21  continue the pregnancy.  Do you see that?

 22       A.   Yes.

 23       Q.   And it's signed by Doctor Neuhaus.

 24       A.   Correct.

 25       Q.   Is it reasonable to infer from the
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 01  verbiage in this letter that Doctor Neuhaus had

 02  evaluated the patient for purposes of determining

 03  whether the patient would suffer substantial and

 04  irreversible impairment of a major physical or

 05  mental function if the pregnancy were to continue?

 06       A.   Yes, that is the maximum that you could

 07  infer from this, but, yes.

 08       Q.   All right.  You were asked about the data

 09  that were supplied for the -- we'll take it one

 10  for one -- one by one.  GAF, do you remember on

 11  redirect being asked about the origin of the data

 12  that were in -- in -- inserted into the GAF --

 13       A.   I no longer remember it, sir.  I'm sorry.

 14            MR. HAYS:  Objection, I don't believe

 15  that was in redirect.

 16       BY MR. EYE:

 17       Q.   You -- you were asked questions about the

 18  data for the GAF, correct?

 19            PRESIDING OFFICER:  She was asked about

 20  the GAF and the DTREE and how Doctor Neuhaus was

 21  dealing -- was using it.  Doctor Neuhaus said the

 22  way to document the evaluation of --

 23            THE  REPORTER:  I'm sorry, Your Honor.

 24            PRESIDING OFFICER:  I'm sorry.

 25            THE  REPORTER:  Doctor Neuhaus said?

�0649

 01            PRESIDING OFFICER:  The way to document

 02  her evaluation, it was faster and more thorough

 03  using as a diagnostic tool.

 04       BY MR. EYE:

 05       Q.   The -- do you have any information one

 06  way or the other that would tell you that the data

 07  that were used to plug in to the GAF originated

 08  with something other than interviews that were

 09  conducted by Doctor Neuhaus?  I'm -- I guess I'm

 10  asking you, do you have any information to lead

 11  you to believe that those data were falsified?

 12       A.   I -- well, I -- I -- falsified in the

 13  sense of --

 14       Q.   Made up?

 15       A.   I -- I don't -- I don't think they were

 16  necessarily made up or fabricated, but I --

 17       Q.   That's all I was trying to get to.  Same

 18  way for DTREE, same question.

 19       A.   I -- I don't think they were made up or

 20  fabricated, they -- but they might not have come

 21  from Doctor Neuhaus' own clinical evaluation.

 22       Q.   But there's no -- these -- the DTREE and

 23  GAF were found within the -- the contents of

 24  Doctor Neuhaus' records, correct?

 25       A.   That is -- that is correct.
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 01       Q.   And I think you said you presumed that

 02  because they were within Doctor Neuhaus' records,

 03  that they originated with Doctor Neuhaus, correct?

 04       A.   That's correct.  In many of these cases,

 05  Doctor Neuhaus had access to these MI documents

 06  which could have formed the basis for the data,

 07  the yes -- the yes or no answers for the DTREE

 08  without her own clinical evaluation.  So when you

 09  set--  so that's also possible.  There's no

 10  evidence to indicate that a specific clinical

 11  evaluation of that specific patient was undertaken

 12  by Doctor Neuhaus in her file.

 13       Q.   Okay.  You were also and -- and I -- I'm

 14  not sure I understood this altogether, but did you

 15  find that there was the fact that there wasn't a

 16  letter from Doctor Tiller to Doctor Neuhaus

 17  saying, I'm sending this patient to you for

 18  evaluation to be a documentation problem?

 19       A.   Not necessarily.

 20       Q.   You had patients referred to you over the

 21  phone and/or face-to-face consults from -- with

 22  another physician who refers a patient to you?

 23       A.   Yes.

 24       Q.   We were talking about Patient No. 2 and I

 25  think you were asked a question about her major
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 01  depressive disorder and whether that required a

 02  gatekeeper event.

 03       A.   Yeah.  A gatekeeper criterion, yes.

 04       Q.   Would the rape and incest qualify as a

 05  gatekeeper event?

 06       A.   Well, there isn't a gatekeeper event.  A

 07  gatekeeper criterion refers to the diagnostic

 08  criterion in the DSM.  Now, for a post-traumatic

 09  stress disorder or acute stress disorder, which is

 10  the early stages of a post-traumatic stress

 11  disorder, typically, you have a traumatic event.

 12  But, for depression, a traumatic event is not

 13  required.  The gatekeeper criterion refer to one

 14  or two symptoms that must be met in order for a

 15  diagnosis to be met.

 16       Q.   Could rape or in -- rape and incest be

 17  the cause of -- of a mental -- strike that -- of a

 18  psychiatric disorder?

 19       A.   It could.

 20       Q.   Which would include a major depressive

 21  disorder?

 22       A.   Possibly, yes.

 23       Q.   Doctor, to the extent that there -- there

 24  is DTREE and GAF information within Doctor

 25  Neuhaus' file, that would at least imply that
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 01  there had been an attempt by Doctor Neuhaus to

 02  generate information to enter into the GAF and

 03  DTREE, correct?

 04       A.   Not -- not --

 05            MR. HAYS:  Objection, speculation.

 06            MR. EYE:  No.  I'm -- I just asked if she

 07  could infer that.  It's --

 08            PRESIDING OFFICER:  You can answer it, if

 09  you can.

 10       A.   Yeah.  Not, not necessarily.

 11       BY MR. EYE:

 12       Q.   So the presence of the DTREE and -- and

 13  GAF within the chart doesn't have any significance

 14  as to the information that is -- that is used in

 15  the GAF and DTREE as far as it coming from a

 16  mental health exam?  I mean --

 17       A.   Well, if -- if there was specific -- if

 18  there was information specific to that particular

 19  patient -- if there was clinical information

 20  specific to that particular patient included in

 21  the DTREE and GAF, then I would say, yes, clearly.

 22  But these documents do -- contain generic

 23  statements from the DSM, many of which are

 24  self-contradictory when answered with a yes answer

 25  that don't necessarily indicate the generation of
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 01  in -- of specific clinical information by Doctor

 02  Neuhaus.

 03       Q.   And is it the case that the GAF and DTREE

 04  are correlated to axes -- for example, GAF is

 05  related to Axis IV?

 06       A.   Correct.

 07       Q.   Okay.  And DTREE could actually, I guess,

 08  theoretically apply to the other axes?

 09       A.   No, it really -- I would have to look at

 10  the program again to see if it includes Axis II,

 11  but it definitely doesn't in include Axis III,

 12  specifically only by exclusion.  And it certainly

 13  doesn't include Axis IV.  It does include Axis I,

 14  and I'd have to look at the program about Axis II.

 15       Q.   So you're not familiar with it enough to

 16  be able to know whether Axis II was covered by

 17  DTREE?

 18       A.   I -- I would have to look again, no, I

 19  don't remember.

 20            MR. EYE:  I think that's all my recross.

 21  Thank you,  Your Honor.

 22            PRESIDING OFFICER:  Okay.

 23       REDIRECT-EXAMINATION

 24       BY MR. HAYS:

 25       Q.   Doctor Gold, is there any letter of
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 01  referral from Doctor Neuhaus to Doctor Tiller

 02  located in any of her patient records?

 03       A.   No.

 04       Q.   Let's take a look at Patient 11.

 05            THE WITNESS:  Can I --

 06            MR. HAYS:  Do you need a --

 07            THE WITNESS:  -- I need a break, yeah.

 08            PRESIDING OFFICER:  We'll take a

 09  10-minute break.

 10            (THEREUPON, a recess was taken.)

 11            PRESIDING OFFICER:  Back on the record.

 12  Mr. Hays.

 13            MR. HAYS:  Thank you, sir.

 14       BY MR. HAYS:

 15       Q.   Could you turn to Exhibit 44, Bates page

 16  46 and in Doctor Tiller's record.

 17            MR. EYE:  Which patient?

 18            MR. HAYS:  Patient 11.

 19       A.   Bates -- I'm sorry -- which Bates page?

 20       BY MR. HAYS:

 21       Q.   46, the last page.

 22       A.   The last page.  Yes.

 23       Q.   And is -- that's the same type of a

 24  document you were talking about for Patient 1?

 25       A.   Correct.
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 01       Q.   And if you look at the initials down at

 02  the MHC consult --

 03       A.   Yes.

 04       Q.   -- are those the same initials that were

 05  present on Patient 1's?

 06       A.   It doesn't look like it, but it's awfully

 07  hard to tell. But it -- it doesn't look like it.

 08       Q.   Do you need to compare them?

 09       A.   That would help.

 10       Q.   Patient 1's was located at Bates 85 in

 11  his record.

 12       A.   Can I take this out of here?

 13       Q.   Of course.

 14       A.   Easy to find since it's the last page.

 15  All right.  Patient 1 is 80 -- Bates 85.  It does

 16  not look like the same initials to me.

 17       Q.   So -- what's that?

 18       A.   To me.  It's doesn't look like the same

 19  initials to me, but --

 20       Q.   So if those are not the same initials,

 21  does that indicate that someone else did the

 22  mental health consult for Patient 11?

 23       A.   I don't know what it indicates.  There's

 24  nothing that says that the person who did -- did

 25  the item referred to has to check off.  I mean,
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 01  this may just be a check off that it's in the

 02  chart, you know, like a utilization review person

 03  going through a chart and saying, is this there,

 04  is this there, is this there, and different people

 05  are responsible for checking off different things.

 06  I don't know what -- what that is.  To me, it's

 07  doesn't imply -- to me, what it implies is that

 08  somebody was responsible for, at the very least,

 09  making sure that whatever documentation they felt

 10  constituted an MHC consult was in the chart.  At

 11  the most, you could speculate that the person who

 12  was responsible for doing it checked -- had to

 13  initial this when they did it.  But, there's

 14  really nothing to indicate either way what this

 15  means.  At a minimum, it means it's a utilization

 16  review process.

 17       Q.   So you don't know whether the initials

 18  located on Bates 85 were Doctor Neuhaus' or not?

 19       A.   Well, I -- no, I don't know.  They appear

 20  the same as some of the initials in her files, so

 21  I'm inferring and giving, you know, the benefit of

 22  the doubt that they are her's, but I don't know

 23  for a fact that those are her initials.  I -- and

 24  -- and this one on Bates 46 from Patient 11 does

 25  not look the same to me.
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 01       Q.   And is there any reference on Bates 46

 02  out of Patient 11's record to a referral for

 03  psychiatric treatment?

 04       A.   No.

 05       Q.   Or -- let me rephrase.  Is there any

 06  indication to aftercare for a psychiatric

 07  treatment?

 08       A.   No, there is not.

 09       Q.   And did Patient 11 have suicidality

 10  within -- notated within Doctor Neuhaus' record?

 11       A.   Which would be Exhibit 33?

 12       Q.   Correct.

 13       A.   Okay.  Yes.  To the extent that the DTREE

 14  documents it.

 15            MR. HAYS:  I have no further questions.

 16       RECROSS-EXAMINATION

 17       BY MR. EYE:

 18       Q.   Doctor Gold, I -- I have just one brief

 19  line here.  I'm looking at Patient 2 and it's

 20  Bates page -- I think it's 30, although -- yeah,

 21  it's page -- Bates page 30.

 22       A.   In -- it would be in Doctor Tiller's

 23  then, right?

 24       Q.   Yeah, yeah, yes.  Right.

 25       A.   I'm sorry.  Bates -- I'm sorry.
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 01       Q.   Well, actually it's 29 and 30.  I -- I --

 02  it looks like it's maybe copied twice in here.

 03       A.   I'm sorry.  Which patient?

 04       Q.   2?

 05       A.   2.  Yes, 29 and 30.

 06       Q.   Do these look like cover sheets on a

 07  chart, I mean, just kind of based on the -- what

 08  the -- how it looks like and the -- and -- or

 09  cover -- the cover on a chart, the stiffer --

 10       A.   Correct.

 11       Q.   And there's a -- a place where there's

 12  three foils basically.  It says MHC, Doctor

 13  Neuhaus and Doctor Tiller.  And it says, patients

 14  are ready for consent when all three are finished.

 15  Do you see that?

 16       A.   Yes, I do.

 17       Q.   And there's a checkmark for Doctor

 18  Neuhaus.  Oh, and there's a -- there's a checkmark

 19  for MHC, Doctor Neuhaus and Doctor Tiller.  Is

 20  that some sort of documentation that would

 21  indicate that there had been a -- a mental health

 22  consult completed by Doctor Neuhaus?

 23            MR. HAYS:  Objection, speculation.

 24            MR. EYE:  Just if she knows.

 25            PRESIDING OFFICER:  If she knows.
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 01       A.   I mean -- to get -- there is -- to give

 02  the benefit of the doubt, I'd like to say yes.  A

 03  -- a strict interpretation, there's one thing --

 04  one line that says MHC and the Doctor Neuhaus and

 05  Doctor Tiller line could mean any task that Doctor

 06  Neuhaus and Doctor Tiller were assigned including

 07  just a review of the record.  It -- it doesn't

 08  indicate that they've done mental health

 09  evaluations.  A generous interpretation would be,

 10  yes.

 11       BY MR. EYE:

 12       Q.   Okay.  And you don't know of any other

 13  function that Doctor Neuhaus was carrying out

 14  related to Women's Health Care Services, other

 15  than the -- the mental health evaluations,

 16  correct?

 17       A.   That is correct.

 18            MR. EYE:  That's all I have.  Thank you.

 19            MR. HAYS:  I have no further questions.

 20            PRESIDING OFFICER:  Thank you very much,

 21  Doctor Gold.

 22            THE WITNESS:  No, thank you.

 23            MR. HAYS:  And we have no further

 24  witnesses.

 25            MR. EYE:  Your Honor, I have a call in to
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 01  counsel that is -- that represents the three

 02  witnesses, the three fact witnesses, Erin

 03  Thompson.  And I called her at the lunch break and

 04  told her I wasn't sure exactly when we would be

 05  getting to her clients, but asked her to call me

 06  and I haven't heard back from her.  If I could

 07  have a few minutes,  I'll call her again and see

 08  if I can find out anything about their

 09  availability.

 10            PRESIDING OFFICER:  Okay.  I'll just make

 11  this suggestion and you take it any way that you

 12  want to.  But we need to get out of here in about

 13  an hour anyway and we're going to be moving

 14  everything out of here tonight.  Would it -- it --

 15  it's up to you, your preference, would you rather

 16  just make arrangements to have those witnesses

 17  first thing in the morning or the first thing in

 18  the afternoon or whatever you want to do?

 19            MR. EYE:  That'd be great, Your Honor,

 20  because I -- again, we weren't sure exactly what

 21  their status was as far as -- because they'd

 22  subpoenaed by the petitioner.  I wasn't sure just

 23  where they were at.  So we're sort of changing

 24  this on the fly.

 25            PRESIDING OFFICER:  Is that acceptable?
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 01            MR. HAYS:  Yes, sir, it is.

 02            PRESIDING OFFICER:  Okay.  Then we'll

 03  adjourn and meet over at the Board of Healing Arts

 04  office.  Let me give you the address for the

 05  record.

 06            MS. BRYSON:  800 Southwest Jackson

 07  Street, Lower Level, Suite A, Topeka, Kansas

 08  66612.

 09            PRESIDING OFFICER:  I know where it's at.

 10  At 8:30 in the morning.  Okay.

 11            (THEREUPON, the hearing concluded at 3:35

 12  p.m.)

 13  .

 14  .

 15  .

 16  .

 17  .

 18  .

 19  .

 20  .

 21  .

 22  .

 23  .

 24  .

 25  .
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 02  STATE OF KANSAS

 03                      ss:
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1 MR. EYE: I've just informed the hearing 1 initials, but it's hard to determine what those
2 officer that we're ready to proceed. | expect 2 would mean.
3 Doctor Neuhaus to be here shortly. 3 Q. And can you tell from the patient record
4 PRESIDING OFFICER: Andyou're--it's 4 what date and timethe patient's appointment was
5 acceptable to you to proceed without Doctor 5 with Doctor Neuhaus?
6 Neuhaus being here? 6 A. No, I cannot.
7 MR. EYE: Itisatthistime, yes, sir. 7 Q. Do you know whether Doctor Neuhaus came
8 Thank you. 8 toadiagnosisfor Patient 10?
9 PRESIDING OFFICER: Mr. Hays. 9 A. Yes/|do.
10 MR. HAYS:. Yes, sir. 10 Q. How doyou know that?
11 DIRECT EXAMINATION (cont.) 11 A. Thereisapositive DTREE report.
12 BY MR. HAYS: 12 Q. And what doesthat diagnosis -- or what
13 Q. Doctor Gold, if | could direct your 13 doesthat report indicate?
14 attention to Patient No. 10. Do you have your 14 A. Acutestressdisorder, severe.
15 expert report in front of you for Patient 10? 15 Q. Solet'stakealook at patient number --
16 A. Yes. 16 or that document, the DTREE document. What Bates
17 Q. What exhibit number isthat? 17 pageisthat?
18 A. T7. 18  A. 8.
19 Q. And doyou also have Doctor Neuhaus 19 Q. And what do the numbersrefer tothat are
20 record for Patient 10 in front of you? 20 on that document?
21 A. Yes, | do. 21 A. The -- there's a code number next to the
22 Q. And what exhibit number isthat? 22 diagnosis, 308.3, that's the DSM code for that --
23 A. 32 23 numerical code for that diagnosis.
24 Q. And doyou have Doctor Tiller's patient 24 Q. And where doesthat numerical code come
25 record for Patient No. 10? 25 from?
Page 453 Page 455
1 THE REPORTER: I'm sorry. Do you have? 1 A. TheDSM.
2 BY MR. HAYS: 2 Q. Andwhat istherating date and time for
3 Q. --Doctor Tiller's patient record for 3 that document?
4 Patient No. 10? Sorry. 4 A. Thedateis November 13th, 2003, 1302.
5 A. Yes, | do. 5 Q. And what isthereport date and time?
6 Q. And what'sthe exhibit number for that? 6 A. 11-13-2003, 1306.
7 A. 43. 7 Q. And can you tell uswhat the significance
8 Q. From your review of the records, could 8 of the-- of thisreport isfor thispatient?
9 you please describe Patient 10? 9 A. I'm--I'msorry. Canl -- there'sa
10 A. Patient 10isan 18-year-old single 10 second diagnosis on this patient, as well.
11 female from Kansas who became pregnant as a result 11 Q. Okay. And what isthat diagnosis?
12 of consensual sex with her boyfriend and sheis 12 A. Anxiety disorder NOS, not otherwise
13 25-plus weeks pregnant. 13 specified.
14 Q. How many pages consist of Patient 10's 14 Q. And --
15 recordsfor Doctor Neuhaus? 15  A. In--inpartia remission, isthe --
16 A. 10 pages. 16 modified.
17 Q. And without being told that record came 17 Q. Andwhat doesin partial remission mean?
18 from Doctor Neuhaus, would it be possibleto tell 18  A. Itmeansit'snot -- it's partialy
19 who'sphysician record it is? 19 resolved, it's decreased or gone away fromits
20 A. No. 20 most maximum symptomatic state.
21 Q. Whyisthat? 21 Q. And what'sthe significance of this
22 A. Becausethereisno clinical information 22 document within this patient'srecord?
23 or acknowledgement of review of information in the 23 A. Wwadl, itindicatesthat Doctor Neuhaus,
24 chart that could specifically be assigned to 24 using the DTREE program, computer program came to
25 Doctor Neuhaus. Thereis on one page some 25 a-- adiagnosis of acute -- a severe acute stress
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1 disorder on -- on this patient. 1 anxiety disorder NOS are both anxiety disorders
2 Q. Canyou tell from Doctor Neuhaus' patient 2 and you would need to -- anxiety disorder NOSisa
3 record for Patient 10 how Patient 10 met the 3 --isadiagnosisof exclusion, so it's not -- it
4 diagnostic criteriato support a diagnosis of 4 --jtimpliesthat there's a history of anxiety
5 acutestressdisorder? 5 disorder NOS, but she's been treated, so one would
6 A. No, | cannot. 6 think there must be more diagnostic information
7 Q. And you spoke about yes -- yesterday that 7 somewhere. And that would be relevant to the
8 --the gatekeeper criteria. Can you indicate from 8 diagnosis of acute stress disorder, which is
9 that record what the -- that criteria was? 9 another anxiety disorder that would be a second
10 A. No, | cannot. 10 anxiety disorder on top of the first one. So you
11 Q. Isthereany information within the 11 would really want to know that history.
12 document about the event that threatened death or |12 Q. Isthereany indication from thefile
13 seriousinjury? 13 that areview of that occurred?
14 A. No, thereisnot. 14 A. No, thereisnot.
15 Q. What about onethat threatened physical 15 Q. Isthereany information in thefilethat
16 -- or wasathreat tothe patient's physical 16 indicatesthat thiswas discussed further with the
17 integrity? 17 patient?
18 A. There'snoindication that this person 18 A. Theprevious an -- history of anxiety
19 felt that either or underwent that. 19 disorder, no, thereis not.
20 Q. Isthereany information that would 20 Q. Wadll, let'stalk about the GAF. Isthere
21 support thecriteriafor finding a diagnosis of 21 onepresent in thispatient'srecord?
22 anxiety disorder within her patient record? 22 A. Yes, thereis.
23 A. Thisisapatient with a-- apsychiatric 23 Q. And what isthe GAF tothis patient,
24 history who was being treated with an 24 accordingtothat report?
25 anti-depressant/anti-anxiety medication for, | 25 A. 25.
Page 457 Page 459
1 believe, panic attacks. 1 Q. And what'sthe significance of this
2 Q. And wheredid you get that information 2 document for thispatient?
3 from? 3 A. Well,it--itindicatesa-- a
4 A. That information came from the intake 4 relatively low level of functioning dueto
5 sheet in Doctor Tiller'sclinic that isincluded 5 psychiatric symptoms. The genera statement
6 in Doctor Neuhaus' record. 6 associated with this diagnostic range which
7 Q. And how much information did it provide 7 appearson the GAF form is, the patient has been
8 about that anxiety disorder? 8 unableto functionin amost all areas, e.g., she
9 A. ItsaysPaxil, P-A-X-I-L, which isthe 9 staysin bed all day or has no job, home or
10 medication, 40 milligrams, one aday: Anxiety 10 friends. There are some negative findings. Not
11 attacks. And my interpretation of that is used 11 suicidal, not violent or aggressive, not --
12 for anxiety attacks. And underneath, there's 12 judgement not significantly impaired. And then
13 another sentence or -- or phrase that says, last 13 the positive finding is able to maintain minimal
14 anxiety attack was six months, presumably meaning 14 hygiene.
15 six months previously. 15 Q. Isthereany information contained within
16 Q. Isthat enough information to cometo a 16 thisrecord that could serve asabasisfor that
17 diagnosis of anxiety disorder NOS? 17 determination?
18 A. No. Especidly not without areview or a 18 A. Wéll, some of the information in the Ml
19 ver -- with a patient -- this patient is 18 years 19 statement could support some of the -- some of the
20 old and presumably could tell you more about that 20 findings. For example, the M| Statement, the
21 history or review of some medical record from the 21 patient says she did not have suicidal thoughts.
22 doctor who's been prescribing that medication. 22 The GAF rating generic statement says there are no
23 Especially inlight of the fact that an acute 23 suicidal thoughts. Y ou know, a negative finding
24 dressdisorder has been diagnosed. They're both 24 s, generally speaking, anegative finding. So
25 anxiety disorders. Acute stress disorder and 25 one -- that negative finding supports the other
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1 negativefinding. There'sreally not anything in 1 that would either support or not support the GAF?
2 herethat -- 2 A. Weéll, theoreticaly, if they were related
3 Q. And which M| statement are you looking 3 toapsychiatric disorder, but it does not seem
4 at? 4 fromthemin -- M| Indicator statements that this
5 A. I'msorry. Therearetwo M| statements. 5 patient has even had a -- arecurrence of her
6 Oneistyped and that's Bates2 and 3. And oneis 6 previous anxiety disorder because she's not
7 handwritten and that's Bates 4 and 5. 7 reporting arecurrence of panic attacks, which
8 Q. And beforel interrupted you, you were 8 were apparently the symptoms that she was having
9 gspeaking about the M| Statement and its 9 treated with the Paxil. So she -- she certainly
10 relationship to the GAF. 10 hassituational stress and she's certainly
11 A. Again, other than some of the negative 11 extremely upset in avariety of ways. That --
12 findings, there redly is nothing in here that 12 that upset isbeing expressed in avariety of
13 would indicate that this person is overwhelmingly 13 emotional and behavioral ways, but of itself,
14 impaired in her function to rate on -- on the 14 these do not support a diagnosis of acute stress
15 basis of psychiatric symptomsto rate a GAF of 25. 15 disorder.
16 Q. Whyisthat? 16 Q. Sohow would a physician utilize this
17 A. Well, the GAF itself doesn't have any 17 information?
18 gpecific clinical datafor -- upon which this 18 A. Weéll, again, thiswould be -- these kinds
19 finding is based, but the examplesit gives which 19 of evaluations performed by a nonpro -- non-mental
20 are, again, taken directly from the DSM are, stays 20 hedlth trained person are screening examinations.
21 inbed al day or has no job, home or friends. 21 Andthey are certainly used in places everywhere
22 Thereisno indication, you know, that this 22 around the country where someone who's not
23 patient staysin bed all day or has no job, home 23 necessarily a-- amental health professional or
24 orfriends. She-- shesays, | try to be busy. 24 trained in mental health assessments can be
25 She's only known she's been pregnant for aweek. 25 trained to ask the questions that are on their
Page 461 Page 463
1 Sothat would imply certainly that she's not 1 standard screening -- that are part of their
2 gtaying in bed all day. She goesto school. She 2 gtandard screening or Daoctor Tiller's standard
3 doesn't have ajob, she's 18, she goes to school. 3 screening questionnaire, but the -- if - but if
4 1t -- you know, for the week that she's known, she 4 it comes up positive, the physician who is doing
5 saysshe can't concentrate at school, which means 5 the assessment needs to expand and devel op that
6 that she's still going to school, or implies. She 6 information further through a standard mental
7 hasaboyfriend. So no job, home or friends, she 7 health evaluation, including a mental status
8 at least has a boyfriend and she has a home, she 8 examination, and determine whether these are
9 liveswith her parents. So | don't know -- you 9 actually symptoms of a diagnose -- diagnosable
10 know, she's clearly very upset, but that's not of 10 psychiatric disorder or related to situational
11 jtself enough. And it has a number of -- of 11 dtressor related to amedical condition. Just,
12 dituational stress symptoms, but that of itself is 12 for example, when we go to the doctor, we go to
13 not enough to support a generic statement, the 13 our internist or whatever, the nurse takes our
14 patient has been unable to function in amost al 14 blood pressure, right? The doctor relies upon
15 areas of functioning. 15 that blood pressure. And if it's normal, the
16 Q. Now, does-- isthereany information 16 doctor rarely takes another blood pressure unless
17 about ajob on Bates page 4? 17 there's some complaint that would cause him or her
18 A. It-- at the bottom under the typed -- 18 todoso. However, if the nurse's blood -- blood
19 the prompt of guilt, it says, I've been offered a 19 pressurereading is extremely high, it's very
20 job in my hometown which will help. | -- so 20 likely that not only the nurse will repeat it, but
21 that's -- she'sbeen offered ajob. It doesn't 21 the doctor will repeat it and they will
22 gtate more than that. 22 investigate the possible causes of why you've
23 Q. Now, isthereany other in -- information 23 shown up with that high blood pressure and try to
24 contained within that -- thosetwo M| statements 24 determinethat. They may not be able to determine
25 --| guessthey'reboth entitled M1 Indicators -- 25 it that day, they may follow along, et cetera, but
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1 you're not going to rely on one blood pressure. 1 appointment.
2 |If you're the physician, you're not going to rely 2 Q. Soisthereany evidencewithin this
3 on one abnormally high blood pressure reading 3 record that showswhat the date and appointment of
4 taken by your nurse to diagnose and treat the 4 Doctor Neuhaus was?
5 possible medical reasons for a high blood pressure 5 A. No.
6 inthat patient. It's not going to tell you what 6 Q. Now, if you consider the information
7 they are and it's not going to tell you what the 7 listed on the DTREE and GAF reports as evidence of
8 appropriate treatment is. 8 Doctor Neuhaus' performance of an evaluation of
9 Q. Soisthereany evidencewithin thisfile 9 behavioral or functional impact of Patient 10's
10 that indicatesthat further examinations or 10 condition and symptoms, do you have an expert
11 evaluationswere performed to determinewhether it |11 opinion asto whether she met the standard of care
12 wassituational stressor psychiatric symptoms? 12 in performance of that evaluation?
13 A. No. 13 A. Unfortunately, | -- yes, | do. And --
14 Q. And going back tothe GAF real quick, can 14 Q. Andwhatisit?
15 you tell mewhat therating date and time was for 15 A. --unfortunately, | would have to say she
16 that document? 16 did not.
17 A. 11-13-2003 -- 17 Q. Why?
18 Q. And-- 18 A. Because there's no evidence of the
19 A. --and 1306 isthetime. 19 clinical evaluation and mental status exam with
20 Q. --that wasarating date and time? 20 positive findings to support the diagnosis or
21 A. Yes, for the GAF. 21 rating assessment that she concludes.
22 Q. Okay. Andthereport date and time? 22 Q. What isthereevidence of?
23 A. 11-13-2003. 23 A. Waéll, there's evidence that she did --
24 Q. And what'sthat time difference? 24 this patient checked into Doctor Tiller's clinic.
25 A. I'msorry. Thetimeis 1307 and the 25 There's evidence that she was administratively
Page 465 Page 467
1 difference is one minute. 1 processed through Doctor Tenners -- Tiller's
2 Q. Now, using Doctor Tiller'srecord, can 2 clinic. There's evidence that one week after --
3 you determine whether 11-13-2003 was a possible 3 based on Doctor Tiller's documents that arein
4 datefor this patient's appointment with Doctor 4 Doctor Neuhaus chart, there's evidence that one
5 Neuhaus? 5 week after discovering she was pregnant, she
6 A. | -- 1 supposeit could have been a date 6 contacted this clinic and two weeks later came for
7 for the appointment for Doctor Neuhaus. 7 --for the procedure, and that she was extremely
8 Q. Widl, can you tell mewhen the 8 distressed to find herself pregnant. There'saso
9 termination of the pregnant began? 9 indications of a preexisting psychiatric disorder
10 A. Weéll, the post-abortion checkout exam was 10 for which sheisreceiving treatment, 40
11 11-7-2003, so it was prior -- prior to 11-7. 11 milligrams of Paxil. None of -- none of that
12 Q. What doesthe appointment date on Doctor 12 information was-- al of that information is
13 Tiller'sintake pageindicate? 13 obtained through areview of Doctor Tiller's
14 A. Doctor Tiller'sintake appointment date 14 record. Andfinally, thereis, you know, a
15 is11-4 of '03. 15 positive telephone screening and in-person
16 Q. Soif 11-13-2003isacorrect --isa 16 screening of -- for possible mental health
17 correct appointment date, that would have been 17 disorder.
18 beforeor after thetermination of pregnancy? 18 Q. Now, you mention ther€'s evidence that
19 A. Wadl, if the appointment was 11-13, that 19 thispatient wasdistressed. Isthat evidence or
20 would have been after the termination. Butitis 20 isthat -- isbeing distressed a symptom of these
21 possible that the appointment occurred before and 21 diagnoses?
22 the printout was done after. 22 A. Weéll, it can be.
23 Q. Sother€'sno-- 23 Q. How?
24 A. That dateisthe date of the report and 24 A. Wdll, usualy, if someone has an active
25 printout and not necessarily the date of the 25 psyc -- psychiatric diagnosis, there are evident
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1 active symptoms, so being agitated, upset, 1 medica history. Inapatient who isin treatment
2 weeping, things that you would consider distress, 2 for apsychiatric disorder, it would be common
3 too nervousto sit, physically uncomfortable and 3 practiceto at least attempt to review the
4 mentally uncomfortable symptoms constitute 4 treating physician's records or contact or
5 distress. And you would say or -- and people 5 verbally discuss the patient with the treating
6 would say, | am -- if you had to describe it, that 6 doctor. There's no evidence of -- there's
7 oneword to describe those kinds of symptomsis 7 certainly no evidence that it -- that such a
8 distress. Theissueis, it doesn't work the other 8 record review happened. There's no evidence of an
9 way around. People who are distressed do not 9 attempt to contact the doctor. So in this
10 necessarily have a diagnosable psychiatric 10 patient, there's an added element because thereis
11 disorder. And distress, especially distress that 11 a-- ahistory given which adds to what a standard
12 jsappropriate to an adverselifeeventisa 12 evaluation would encompass. And then, you know, a
13 normal human behavior reaction and not a sign of 13 med -- formal medical examination -- I'm sorry --
14 pathology. Could it become or could it -- could 14 amen -- for -- formal or informal mental status
15 it beasign of pathology? It could, but of 15 examination and consideration of the effects of an
16 itself, does not indicate pathology and needs 16 unwanted pregnancy on her emotional presentation
17 further evaluation. 17 and/or her prior -- her preexisting psychiatric
18 Q. If you consider theinformation listed on 18 disorder.
19 the DTREE and GAF reportsas evidence of Doctor |19 Q. And why arethoseimportant thingsto do?
20 Neuhaus performance of Patient 10's mental status |20 A. Well, Doctor Neuhausis diagnosing an
21 examination, do you have an opinion asto whether |21 acute stress disorder, a new onset acute stress
22 shemet thestandard of carein her performanceof |22 disorder, which isatype of anxiety disorder, in
23 that mental status examination? 23 apatient with a preexisting anxiety disorder
24 A. |do. 24 who's acutely distressed. | don't know how you
25 Q. Andwhat isit? 25 could do that without doing at least a standard
Page 469 Page 471
1 A. An-- unfortunately, she did not. 1 clinical evaluation and areview of -- of her
2 Q. Why? 2 previous psychiatric history. And she's still
3 A. There'snoindication that Doctor Neuhaus 3 taking medication, which means someone's still
4 performed aformal or informal mental status 4 prescribing the medication, which means there's a
5 examination. There are negative findings con -- 5 doctor who, theoretically, knows what her history
6 on the GAF that would be consistent with the 6 isand has diagnosed her with a disorder for which
7 patient's -- with the -- some aspects of a mental 7 heor sheis prescribing this medication. And at
8 status examination, but thereis no positive 8 |east theoretically, that doctor could be
9 clinical findings to indicate the positive mental 9 contacted by telephone and presumably would know
10 statusfindings that would be consistent with this 10 this patient and be able to give you some history
11 diagnosis or GAF score. 11 that would be relevant, especially if she'sa--
12 Q. Now, if you consider the information 12 presenting for asurgical or intervention.
13 listed on the DTREE and GAF reportsasevidence of |13 Q. Isthereany evidencein thefile of who
14 Doctor Neuhaus performance of Patient 10'smental |14 that other physician is?
15 health evaluation, do you have an expert opinion 15 A. No.
16 astowhether she met the standard of carein her 16 Q. Isthereany evidencein thefile of her
17 performance of Patient 10's mental health 17 attempting to contact that physician?
18 evaluation? 18  A. No.
19 A. |do. 19 Q. Isthereany contact information for that
20 Q. Andwhat isit? 20 physician in thefile?
21 A. Shedid not. 21 A. No.
22 Q. Why? 22 Q. Isthereany indication -- strike that.
23 A. There's no evidence of Doctor Neuhaus 23 Do you have an expert opinion asto whether Doctor
24 conducting aclinical evaluation, reviewing 24 Neuhaus met the standard of carein documentation
25 current and past history, psychiatric history, 25 inregardsto thispatient'srecord?
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1 A. Yes. 1 recorditis?
2 Q. And what isyour opinion? 2 A. No.
3 A. | would, again, say unfortunately, she 3 Q. Whyisthat?
4 hasnot. 4 A. Because Doctor Neuhaus name appearsin
5 Q. Why? 5 only one place on thisform, on -- in this-- on
6 A. Doctor Neuhaus file does not appear to 6 thesefive pagesand it's at the top of the
7 contain any specific clinical information about 7 Patient Intake Form. It's handwritten in by
8 this patient generated by Doctor Neuhaus. The GAF 8 someone. It doesn't indicate why her name is
9 report and the DTREE report are not signed. They 9 there. Doctor Tiller's nameisalso on that form,
10 contain no specific clinical information. It's 10 so-- typedin. Again, the name appears -- it --
11 not possible to recreate her -- to understand the 11 it does not appear to have been written by Doctor
12 process of evaluation by which she came to these 12 Neuhaus. Soit -- it -- again, you know, out --
13 diagnoses and conclusions, nor the specific 13 outside the Authorization to Disclose Information
14 clinical datathat support the diagnosis and -- 14 typed form, which we've discussed previoudly, it's
15 and GAF conclusion. 15 --it'snot personalized by Doctor Neuhausin any
16 Q. And why arethoseimportant to do for 16 way nor doesit contain clinical information
17 thispatient? 17 generated by an evaluation by Doctor Neuhaus.
18 A. Weéll, thisisapatient who -- | mean, 18 Q. Do you know when Doctor Neuhaus had the
19 it'simportant for all patients, but in this 19 appointment time and datefor this patient?
20 particular case, thisis a patient who presumably 20 A. No, | do not.
21 will be going back to treatment with her -- at the 21 Q. What wasthediagnosisthat's documented
22 very least, with the doctor who has continued -- 22 within thisrecord?
23 who has been prescribing medication for her panic 23 A. Thereisno diagnosis documented within
24 attacks. And it would be very significant for 24 thisrecord.
25 that doctor to know that his patient has been 25 Q. What isthe GAF that's documented within
Page 473 Page 475
1 diaghosed with an acute stress disorder and what 1 thisrecord?
2 the basisfor that diagnosisis-- isfor to him 2 A. Thereisno GAF documented in this
3 continue providing effective patient care for her. 3 record.
4 Q. Let'smoveon to Patient 8. Do you have 4 Q. Do you know whether Doctor Neuhaus came
5 your expert report for Patient 8 in front of you? 5 uptoadiagnosisfor thispatient?
6 A. Yes, | do. 6 A. | do.
7 Q. Do you have Doctor Neuhaus' patient 7 Q. And how do you know that?
8 record for Patient 8in front of you? 8 A. Through her inquisition testimony.
9 A. Yes, | do. 9 Q. Whereisit at in her inquisition
10 Q. And doyou have Doctor Tiller's patient 10 testimony?
11 record for Patient 8in front of you? 11 A. It be-- page -- Bates number is-- |
12 A. Yes | do. 12 can't read the Bates number -- 887. And that's
13 Q. From areview of the records, could you 13 thetranscript of the inquisition and there's four
14 please describe Patient 3? 14 pages on each page and it's page 248.
15 MR. EYE: Could you -- which one? 15 Q. And what does she say on that page?
16 MR. HAYS: Oh, sorry. Patient 8. 16 A. Doctor Neuhaus testified that she
17 MR. EYE: Thank you. 17 diagnosed her with a, quote -- diagnosed her with,
18 A. Patient 8isal3-year-old girl from 18 quote, suicidal ideation and acute stress
19 Englewood, New Jersey who became pregnant at age 19 disorder.
20 12 after consensual sex with a 15-year-old and was 20 Q. And how wereyou abletoidentify that
21 25 weeks pregnant at the time of evaluation in 21 Ppatient 8 wasthe onethat she wastalking about
22 Doctor Tiller'sclinic. 22 inthat transcript?
23 BY MR. HAYS: 23 A. Well, shewasidentified in the
24 Q. And without being told who that record 24 transcript as 13-year-old from New Jersey, 25
25 came from, could you deter mine whose physician 25 weeks along viable pregnant. And thisisa
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1 13-year-old from New Jersey with a 25-plus weeks 1 Neuhaus patient record that any of that follow
2 of viable pregnancy, so | -- it isan assumption 2 along clinical assessment had occurred?
3 onmy part that it is the same patient. 3 A. No.
4 Q. Werethereany other descriptions about 4 Q. What about any clinical assessment by
5 that patient's symptomsin that transcript? 5 Doctor Neuhaus her self?
6 A. No. 6 A. No.
7 Q. What diagnostic information or what 7 Q. Isthereany evidence within that file
8 possible diagnostic information is contained 8 that indicates Doctor Neuhaus followed-up on the
9 within Doctor Neuhaus' record? 9 suicideissues?
10 A. Again, thereisthe MI screening form on 10 A. No.
11 Bates4 and 5. 11 Q. Can you tell me how many pagesthisfile
12 Q. And what information doesit contain? 12 jsfor patient record?
13 A. Thisis-- this states that the patient 13 A. It'sfive.
14 has known for about a week that she was pregnant. 14 Q. Andthat'sDoctor Neuhaus patient record
15 She states that she doesn't think she -- she 15 for thispatient?
16 thinksthat she might die from this pregnancy. 16 A. That's my understanding.
17 That she thinks her life -- she states that she 17 Q. Fromtherecord, can you determine
18 would kill herself or dieif she couldn't get an 18 whether a evaluation of the behavioral or
19 ahortion, or if that didn't happen, | would 19 functional impact of the patient's condition
20 neglect the child or beat it senseless. And then 20 occurred?
21 thereisthe screening information with the 21 A. I'msorry. Could you repeat the
22 screening questions for depression. 22 question.
23 Q. And arethereany indicatorswithin that 23 Q. Fromtherecord, can you tell -- can you
24 gcreening for depression? 24 determinewhether an evaluation of the patient's
25 A. Indicatorsfor? 25 behavioral or functional impact of the patient's
Page 477 Page 479
1 Q. Any diagnoses? 1 condition occurred with this patient?
2 A. Potentialy, yes. 2 A. By Doctor Neuhaus?
3 Q. Andwhat arethoseindicators? 3 Q. Correct.
4 A. Wadl, theré's -- there are positive 4 A. | cannot determine that, there's no
5 findings under a number of symptoms. Theissueis 5 record of it.
6 that you'retalking to a-- what soundslike a 6 Q. What would need to be documented?
7 very young 13-year-old who has only known for a 7 A. Therewould need to be some indication of
8 week that sheispregnant. And so aclinical 8 an appointment, a date, how long this evaluation
9 assessment would have to tease out whether thisis 9 took. Thisisanother complex evaluation where,
10 age-appropriate or devel opmentally-appropriate 10 you know, there would be a question about
11 communication, what this really means, what these 11 referring to a specialist in child psychiatry
12 statementsreally mean. |sshereally serious 12 given the age and presentation of this child.
13 that she would neglect achild or beat it 13 Again, | don't have enough information to know if
14 senselessor kill herself or die? And those are 14 there are other complicating factors, but just
15 -- ggain, when -- especially -- she'son -- you 15 based on the M1 Screening, this appears to be
16 know, without seeing this patient, it's hard to 16 someone who's at least talking about killing
17 know where she isin a developmental scale, but 17 herself or killing the baby if she should have it.
18 she's either avery young teenager or still 18 But there would have to be in the record some
19 developmentaly, you know, a-- a child -- child. 19 documentation of an appointment, and evaluation,
20 Andtheresall kinds of indicators on here that 20 including the mental status examination, including
21 -- butit's-- it's hard to know what they mean 21 areview of psychiatric -- current and past
22 without further evaluation. And -- and you know, 22 psychiatric history, social history, psychosocial
23 again, thisisaweek's duration that she's known 23 history with -- the child's caretakers would need
24 shewas pregnant, so -- 24 tobeinvolved. Therewould need to be some
25 Q. Isthereany evidence within Doctor 25 documentation of all the elements -- some
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1 documentation of any -- of elements of a 1 determine whether there's an underlying
2 comprehensive evaluation. It wouldn't have to be 2 psychiatric disorder and what the appropriate
3 every single element of acomprehensive 3 treatment would be for it.
4 evaduation, but there would have to be something. 4 MR. HAYS: | have no further questions
5 Thereis, asfar as| cantell, nothingin this 5 for thiswitness. If we can take a short break
6 chart generated by Doctor Neuhaus, not even the 6 in-between so the witness can -- because she may
7 computer programs -- or the computer program 7 be onthe stand for alittle bit longer.
8 reports. 8 PRESIDING OFFICER: How long are you
9 Q. Now, based upon Doctor Neuhaus' testimony | 9 going to be, do you have any idea? And I'm not
10 describing how she generally performed mental 10 holding you to it, but how long?
11 statusexaminations, do you have an expert opinion |11 MR. EYE: It's--it'sgoing to be
12 astowhether she met the standard of carein the 12 awhile.
13 --in performing a mental status examination of 13 PRESIDING OFFICER: Do you want a break
14 thispatient? 14 before he starts?
15 A. Doctor Neuhaus was -- did not describe a 15 THE WITNESS: Sure. Thank you.
16 mental status examination specifically for this 16 (THEREUPON, arecess was taken.)
17 patient. 17 CROSS-EXAMINATION
18 Q. What about mental health evaluation? 18 BY MR. EYE:
19 A. Doctor Neuhaus testified generally about 19 Q. Doctor Gold, you maintain your private
20 conducting mental health evaluations on all these 20 practice, correct?
21 patients, but there's nothing specific here. She 21 A. Yes.
22 acknowledges that she remembers the patient based 22 Q. In psychiatry?
23 on the history, presumably the M1 Statements, and 23 A. Yes.
24 thefact that she was so young, but did not refer 24 Q. And you spend about 40 percent of your
25 gpecifically to her own evaluation of this 25 time currently seeing patients, correct?
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1 patient, acknowledges that the -- that she didn't 1 A. Currently, yes.
2 have any notesto go off of for herself specific 2 Q. And you spend about 40 percent of your
3 -- no specific information of her own. 3 timein litigation or forensic-related activities,
4 Q. Doyou have an expert opinion asto 4 correct?
5 whether Doctor Neuhaus met the standard of carein | 5  A. Correct.
6 documentation in regardsto this patient record? 6 Q. And you spend about 20 percent of your
7 A. Yes. 7 timein academic pursuits, correct?
8 Q. And what isthat expert opinion? 8 A. Teaching and writing, correct.
9 A. Unfortunately, she did not. 9 Q. Now, it'saccuratethat you've never seen
10 Q. Whyisthat? 10 apregnant adolescent for the purpose of
11 A. Thereisno documentation in this chart 11 evaluating her for an abortion, correct?
12 generated by Doctor Neuhaus that would indicate an 12 A. | don't quite understand the question.
13 evaluation or adiagnosis of this patient. 13 Q. It'scorrect that -- that you've never
14 Q. Why isitimportant to document that 14 professionally counseled a -- an adolescent girl
15 information for this patient? 15 to determine whether she was a suitable candidate
16 A. That was why the patient was referred to 16 for an abortion, correct?
17 Doctor Neuhaus for a consultation, for amental 17 A. Thereisnokind of specific psychiatric
18 health evaluation. Soif -- if she hasn't 18 category for assessing whether someoneis suitable
19 documented amental health evaluation, it's not -- 19 for an abortion, so it's not possible to do that.
20 she hasn't performed the task with which 20 It'snot area world event, so, no.
21 medicaly, psychiatrically, she was undertaking by 21 Q. Infact, you've never evaluated any woman
22 ggreeing to see the patient. And thisis 22 in the course of your practice for the purpose of
23 potentially avery serious situation that would 23 determining whether her mental health would be
24 need -- based on the information | have available, 24 preserved by virtue of having a late-term
25 that would need even a specialist evaluation to 25 abortion, correct?
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1 A. I'msorry. Could you repeat the question? 1 And, soin the general treatment, it may come up
2 Q. Sure. Inyour practice, since-- or 2 for adiscussion with a patient, but not
3 sinceyou've been out of medical school, you've 3 gpecifically as a specific focus of treatment.
4 never val -- evaluated any woman for the purpose 4 Q. Inyour capacity asa part-timeclinical
5 of determining whether her mental health would be | 5 professor of psychiatry at Georgetown, you've
6 preserved by virtue of having alert -- late-term 6 never dealt with anything related to abortions,
7 abortion, correct? 7 correct?
8 A. A late-term abortion is not a treatment 8 A. Thatiscorrect.
9 or intervention for any psychiatric disorder, so 9 Q. And you have been a -- a cour se dir ector
10 it would not be -- those two things are not 10 for writingin forensic psychiatry, is-- isthat
11 connected. So, no. 11 correct?
12 MR. EYE: Okay. Well, I'm going to move 12 A. At Georgetown, yes.
13 to strike the part of her answer that preceded the 13 Q. Yes. Andyou'venever had an -- an
14 no, Your Honor -- Y our Honor, as being 14 occasion toreview or edit a paper, a professional
15 unresponsive to the question. 15 paper that dealt with abortion services, correct?
16 PRESIDING OFFICER: Sustained. 16 A. Thatiscorrect.
17 BY MR. EYE: 17 Q. You would agreethat at notimeduring
18 Q. You would agreethat of the 11 patient 18 the process of you receiving a board certification
19 chartsthat we've covered -- that you've covered 19 in psychiatry or neurology, did you deal with
20 during your direct examination, all of those dealt 20 anythingthat related to abortions, correct?
21 with children or adolescents, save for one, 21 MR. HAYS: Objection, relevance.
22 correct? 22 MR. EYE: Wéll, we're going to the weight
23 A. Yes. The-- except that the oneis 18 23 that should be afforded this witness' testimony,
24 yearsold and technically till counts as an 24 Your Honor. Your Honor has admitted her testimony
25 adolescent, although legally, 18 isan adult. So 25 and | believe even counsel for petitioner
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1 for psychiatric purposes, | would consider that 1 acknowledged that it would be up to you to
2 person still an adolescent. 2 determine what weight to get it -- to give that
3 Q. And sofor purposesof your review, did 3 testimony and that's the reason for these
4 you consider any of the -- the 10 patients that 4 questions.
5 wereunder 18 yearsold aswomen? 5 PRESIDING OFFICER: Objection overruled.
6 A. Weél, they're al women. 6 Y ou may answer the question if you know the
7 Q. Inthefemalesense. How about in the 7 answer.
8 developmental sense? 8 THE WITNESS: Could -- could you repeat
9 A. Weéll, if by women, you mean adults, then, 9 the question? I'm sorry.
10 no, none of them are, psychiatrically speaking, 10 BY MR. EYE:
11 adultsin adevelopmental sense. 11 Q. Intheprocessof getting your board
12 Q. You'venever testified in a casethat had 12 certifications, you didn't study about abortions,
13 anythingto do with abortion, have you? 13 did you?
14 A. No. 14 A. No.
15 Q. Other than thisone? 15 Q. Andyou weren't tested on that either,
16 A. Correct. 16 correct?
17 Q. And other than this case, you've never 17 A. Correct.
18 peen a consultant for -- in alitigation context 18 Q. It--it--it'scorrect that you are--
19 that involved abortion, correct? 19 that you don't consider your self a specialist in
20 A. Correct. 20 theevaluation of -- of psychiatric disordersin
21 Q. In--inanontestifying capacity? 21 adolescentsor children, correct?
22 A. Correct. Well, ex -- except more -- 22 A. Thatiscorrect.
23 except broadly in the sense that when patients -- 23 Q. Andyou don't consider yourself a
24 when women and adolescents find themselves 24 gpecialist in the diagnosis of disordersin
25 pregnant, the question of abortion can arise. 25 adolescentsor children, correct?
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1 A. Correct, | -- | don't consider myself a 1 Sometimes, those D & Cs, they're -- D-- capital D
2 certified subspecialist in those areas. 2 and C -- sometimes, those are actually abortion
3 Q. And you don't consider yourself a 3 procedures that the medical students would not be
4 gpecialist in thetreatment of psychiatric 4 privy necessarily to the fact that they were early
5 disordersin adolescents or children, correct? 5 --you know, first trimester abortions. | thought
6 A. Correct. 6 | said that somewhere. So -- so that's what |
7 Q. And you went to Boston U, Boston 7 meant by tangentially.
8 University for residency training, correct? 8 Q. You observed someof theseD & C
9 A. Correct. 9 procedures?
10 Q. And nothingin that training dealt with 10 A. Correct.
11 abortions, correct? 11 Q. Butyoudidn't -- but aD & C procedure
12 A. Correct. 12 can bedonefor purposesother than termination of
13 Q. And you weredesignated asa Ginsberg 13 apregnancy, correct?
14 Felow, correct? 14 A. Yes, yes.
15 A. Yes. 15 Q. Andyou don't know whether any D & C
16 Q. Andthat'sa--that'sa--a--a 16 procedurethat you observed wasfor purposes of
17 credential, isn't it? 17 terminating a pregnancy, correct?
18 A. Yes. 18 A. Correct.
19 Q. But that credential doesn't have anything 19 Q. You had privileges at hospitalsin New
20 to dowith providing abortion or abortion-related 20 Hampshireat one point, correct?
21 services, correct? 21 A. Correct.
22 A. Correct. 22 Q. And you never admitted a patient for any
23 Q. When you wereat medical school, you 23 abortion-related services at any of those
24 didn't have any classwork that dealt with 24 hospitals, did you?
25 abortions, did you? 25 A. It would be inappropriate for a
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1 A. Notthat | canrecall specifically. It 1 psychiatrist to admit a patient for an
2 -- there might have been, but | can't recall it. 2 abortion-related service.
3 Q. Therewasaclinical component in your 3 MR. EYE: Moveto strike as being
4 medical education, correct? 4 unresponsive.
5 A. Correct. 5 PRESIDING OFFICER: Sustained.
6 Q. And none of that involved abortions or 6 A. No.
7 abortion services, did it? 7 BY MR. EYE:
8 A. It -- it might have, but only 8 Q. And when you had privilegesin
9 tangentialy. 9 Massachusetts, you didn't ever admit a patient for
10 Q. Do you remember your deposition being 10 abortion services, did you, at any hospital there
11 taken on June 24 of thisyear? 11 --in Massachusetts?
12 A. Yes 12 A. No.
13 Q. Doyou recall being asked a question 13 Q. Atnotimein the course of your private
14 about during your medical education at New Y ork 14 practice have you ever provided an opinion to a
15 University, did you have a clinical component to 15 patient concerning whether she should receive a
16 that medical education, and do you -- you recall 16 |ate-term abortion in order to preserve her mental
17 your answer being yes? 17 health, correct?
18 A. Yes 18 A. Correct.
19 Q. And then do you recall the question, and 19 Q. And you've never provided any such
20 can you tell uswhether any of that clinical 20 opinion to any other physician, correct?
21 experienceat NYU involved abortion services,and |21 A. Correct.
22 doyou recall your answer was, it did not? 22 Q. You arean attending psychiatrist at
23 A. Not --yes. Not -- | -- | thought | had 23 Columbia HCA Reston Hospital, correct?
24 dso said that during the course of an OB/GY N 24 A. |--lwas
25 rotation, there were a number of D & Cs performed. 25 Q. Andthat'sin Virginia?
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1 A. Yes. 1 Hospital, correct?
2 Q. Inthecourseof being an attending 2 A. Correct.
3 psychiatrist -- or when you wer e an attending 3 Q. Andyou didn't do anything related to
4 psychiatrist there, you didn't deal with an -- any 4 abortion serviceswith patientsat Charles River
5 patients who wer e seeking abortion services, 5 Hospital, correct?
6 correct? 6 A. Correct.
7 A. Correct. 7 Q. Now, of all the hospitalsthat you've
8 Q. Infact, at notimeduring your work with 8 been affiliated with, you don't know whether any
9 the-- with a-- a-- strikethat. 9 of them provided abortion services, do you?
10 You havearelationship with the Psychiatric 10 A. | --| assume that some of them did not,
11 [|nstitute of District of Columbia, correct? 11 because they were Catholic hospitals. Other than
12 A. ldid. | don't -- well, it'sthe 12 those, | don't know whether they did or did not.
13 Psychiatric Institute of Washington. 13 Q. Soit'd befair to say that in terms of
14 Q. I'msorry. 14 your professional affiliations, you've never had
15 A. That'sokay. And | don't any longer, but 15 any relationship with an institution or health
16 | did. 16 carefacility that isincluded -- asfar asyou
17 Q. Allright. And duringthe course of that 17 know, included anything -- strike that.
18 relationship, you didn't have any occasion to 18 You'venever had arelationship with any
19 evaluate per -- patientsfor purposes of late-term 19 ingtitution or facility --
20 abortions, correct? 20 MR. HAYS: Objection, asked and answered.
21 A. Correct. 21 MR. EYE: I'dliketo ask the rest of the
22 Q. And inthecourseof your entire 22 question perhaps.
23 practice, you've never evaluated a patient to 23 PRESIDING OFFICER: Fine. Ask the
24 determinewhether an abortion would be consistent |24 question and then we'll see.
25 with preserving the mental health -- health of a 25 BY MR. EYE:
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1 mother, correct? 1 Q. Intermsof any facility -- | mean, we
2 A. Correct. 2 haven't listed every institution or facility that
3 Q. Andyou've never done an evaluation to 3 you'veever been affiliated with, have we?
4 determinewhether an abortion would preservethe 4 A. No.
5 physical health of amother, correct? 5 Q. Okay. Of all theinstitutionsand
6 A. Correct. 6 facilitiesthat you've had an affiliation with,
7 Q. A littlegeography lesson here, | guess. 7 you've never done anything professionally that
8 Nashuaisin New Hampshire, correct? 8 would haverelated to the evaluation of patients
9 A. Correct. 9 for purposes of late-term abortions, correct?
10 Q. And sowealready asked about your New 10 A. Correct.
11 Hampshire hospitalsand you didn't admit patients |11 Q. You havealonglist of articlesthat you
12 for abortionsor any abortion-related services 12 have either authored or been a coauthor on in your
13 there, correct? 13 CV,isthat correct?
14 A. Correct. 14 A. Well, | have--
15 Q. And Hampstead, isthat in Massachusetts? 15 Q. Réeatively long?
16 A. No, that'sin New Hampshire. 16 A. -l havealigt, yes.
17 Q. Okay. And so we've already answer ed that 17 Q. Allright. None of those deal -- none of
18 question, correct? 18 thosewritings cover abortionsor abortion
19  A. Correct. 19 services, correct?
20 Q. CharlesRiver, that soundslikea 20 A. Correct.
21 Massachusetts geographic location if | remember my |21 Q. You have-- or had, and perhapsyou still
22 riversin Boston correctly? 22 do, editorial work for Psychiatric Times Special
23 A. Thatiscorrect. 23 Report on Forensic Psychiatry?
24 Q. Andyou had -- you were a -- designated 24 A. Waell, that was a one-time edition, but |
25 asan attending psychiatrist at Charles River 25 did that whatever year it says| did it.
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1 Q. Okay. Would it be 2000 -- and strike 1 of carein Kansas?
2 that. 1'm not sure exactly what year it was. But 2 A. No, not independently.
3 -- 3 Q. You'venever practiced medicinein
4 A. Yeah. 4 Kansas, haveyou?
5 Q. -- noneof that had anything to do with 5 A. No, | have not.
6 abortionsor abortion services, correct? 6 Q. Youwereprovided a series of Kansas
7 A. Correct. 7 statutes by counsel for the Board of Healing Arts,
8 Q. You'vereviewed a number of booksin the 8 correct?
9 course of your professional life, correct? 9 A. Correct.
10 A. I'vereviewed some books, yes. 10 Q. Andinre--did you usethose statutes
11 Q. And none of those covered abortions or 11 asabasisto determinewhat you believeisthe
12 abortion-related services, correct? 12 standard of carein Kansas?
13 A. Correct. 13 A. As--legd statutes, | don't know how to
14 Q. You wereinvited to do presentations at 14 answer the question yes or no. Legal statutes
15 various programsand symposiums, correct? 15 inform the medical standard of care, but do not
16 A. Correct. 16 establish the medical standard of care. So I've
17 Q. Andyou'venever donea-- a 17 used the statutes to understand what the legal
18 presentation, an invited presentation that had 18 requirements are for the -- the elements of
19 anythingto do with abortion or abortion-related 19 medical care that were covered by those statutes,
20 services, correct? 20 but of themselves, they -- so they inform my
21 A. Correct. 21 opinion, but they were not the basis of my
22 Q. Andinthetotality of your writings, 22 assessment of standard of care.
23 you've never -- other than related to thereports 23 Q. You'venever had a patient referred to
24 in thiscase, you've never had an occasion to 24 you from another physician or healthcare provider
25 produce any material related to late-term 25 for purposes of evaluating that patient for a
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1 abortions, correct? 1 late-term abortion related to mental health
2 A. Correct. 2 reasons, correct?
3 Q. Inthecourseof your practicein any 3 A. Correct.
4 capacity, you've never recommended a termination 4 Q. You would agreethat the -- after having
5 of apregnancy for mental health purposes, 5 reviewed the materialsthat were provided to you
6 correct? 6 for standard of carerelated to late-term
7 A. Correct. 7 abortion, does not refer or requirethe finding of
8 Q. You'venever performed an abortion, 8 an acute psychiatric emergency tojustify a
9 correct? 9 late-term abortion, correct?
10 A. Correct. 10 A. Well, the materia provided to me didn't
11 Q. And before engaging this matter, you've 11 gpecify the standard of care for alate-term
12 never done a standard of care analysisfor some-- 12 ahortion.
13 for a physician who was providing abortion 13 Q. My question was: Did it refer toor
14 servicesor abortion-related services, correct? 14 requireafinding that a patient was suffering
15 A. Correct. 15 from an acute psychiatric emergency in order to
16 Q. Now, as| understand it, the -- the -- 16 justify a late-term abortion for mental health
17 the definition of standard of carethat you 17 purposes?
18 applied in this case was something that you didn't 18 MR. HAYS: Objection, relevance.
19 develop on your own, correct? 19 PRESIDING OFFICER: Overruled.
20 A. Correct. 20 A. | would haveto look at the statute to
21 Q. It wasprovided toyou, correct? 21 refresh my memory, because | don't think it
22 A. Correct. 22 mentioned mental health at all, but | could be
23 Q. Did you do anything independently to 23 wrong. Asamatter in fact, it says, for
24 determinewhether that standard of carethat was 24 substantial and irreversible impairment of amajor
25 provided to you accur ately reflected the standard 25 organ.
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1 BY MR. EYE: 1 A. Thatiscorrect.
2 Q. Is--isit your understanding that that 2 Q. And that wasnot for the pur poses of
3 would include a mental health under -- a mental 3 seeking an abortion, correct?
4 health reason for performing an abortion? 4 A. Thatiscorrect.
5 A. | understand that it was interpreted that 5 Q. Youreferenced in your direct testimony,
6 way. | don't know what the intent or the under -- 6 practice parametersgenerated by the American
7 of the law was. 7 Academy of Child and Adolescent Psychiatry, do you
8 Q. Andyou weretold that it'sbeen 8 remember that reference?
9 interpreted that way by counsel for the board? 9 A. Yes, | do.
10 A. No. It's--it'sclearly been 10 Q. Thosearenot astandard of care,
11 interpreted that way by reading through Doctor 11 correct?
12 Tiller'sand Doctor Neuhaus' records. 12 A. They do not by -- of themselves establish
13 Q. Soyou relied on that to -- to determine 13 astandard of care. They inform it, but do not
14 that mental health -- preserving the mental health 14 establishit.
15 of awoman can beareason for obtaining a 15 Q. Now, it'syour opinion that even with a
16 |ate-term abortion, correct? 16 complete psychiatric evaluation, a mental --
17 A. | --1inferred from that, that Doctor 17 drikethat.
18 Neuhaus and Doctor Tiller considered it to meet 18 A healthcare provider could never conclude that
19 the definition that was provided in the statute. 19 therewasirreversible mental harm that would be
20 Q. And -- and you don't have any reason to 20 caused by carrying a pregnancy to term, correct?
21 differ with that, doyou, asa-- asa-- an 21 A. I'msorry. Could you repeat the
22 expert witnessin this matter ? 22 question?
23 A. Differ with what specifically? 23 Q. Sure. It's--it'syour opinion that
24 Q. That mental health -- preserving the 24 even with a complete evaluation, a healthcare
25 mental health of a woman can be areason for 25 provider could never concludethat irreversible
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1 performing alate-term abortion? 1 mental harm would result from carrying a pregnancy
2 A. I'mnot-- | mean, in rare situations 2 toterm, correct?
3 possibly, but it would be extremely rare and 3 A. Menta harm from a psychiatric disorder,
4 unusua. | -- 1 --it'svery hard to come up with 4 no, it could not.
5 circumstances that would -- of amental illness 5 Q. Allright. Okay. | want to makesure
6 for which alate-term abortion or any kind of 6 our -- that -- that our record isclear here.
7 abortion would be atreatment. 7 A. Okay.
8 Q. Inyour opinion? 8 Q. Do-- doyou agreethat -- that your
9 A. Inmy opinion. 9 position isthat even with a complete evaluation,
10 Q. Doesthe statutory -- do the statutory 10 ahealthcare provider could never conclude
11 provisionsthat you look at talk about abortion as 11 jrreversible mental harm that would result from
12 atreatment? In the statutesthat you referred 12 carrying a pregnancy toterm?
13 to? 13 A. Yes
14 A. Inthe statutes, they do not refer -- 14 Q. You agreewith that?
15 refer to abortion as atreatment or an 15 A. Yes. Sorry.
16 intervention for amentad illness. 16 Q. It'sall right. No,it's--
17 Q. You'venever counseled or -- or dealt 17 A. | got confused.
18 professionally with a 10-year-old pregnant girl, 18 Q. --sometimestherecord getsalittle bit
19 correct? 19 unclear and | just want to make sure --
20 A. Thatiscorrect. 20 A. Uh-huh.
21 Q. You'venever counseled professionally an 21 Q. --that wedoour best to clarify.
22 11-year-old pregnant girl, correct? 22 |tisyour opinion that a late-term abortion is
23 A. Thatiscorrect. 23 not atreatment or intervention for any
24 Q. Infact, the youngest pregnant girl 24 psychiatric disorder under any circumstances,
25 you've ever counseled was 16 yearsold, correct? 25 correct?
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1 A. Thatiscorrect. 1 A. Yes.
2 Q. And, your view isit even if a healthcare 2 Q. And then the question that followed up
3 provider concludesthat a patient is severely 3 was, areyou an expert on any of those, and your
4 psychiatrically ill, an abortion would not be 4 answer wasno. Areyou -- do you stand by that
5 recommended, correct? 5 testimony?
6 A. Well, an abortion might be recommended, 6 A. Weéll, the -- my understanding of the word
7 but not for the psychiatric disorder. If -- if 7 "those" was statutes and policies. So if -- if
8 that woman had a-- or girl had a, you know, 8 that iswhat those refer to, then | do stand by
9 physical life-threatening condition in addition to 9 that.
10 apsychiatric disorder, then somebody might 10 Q. Andyou -- then you -- the next question
11 recommend a late-term abortion, but it wouldn't be 11 was, and you don't consider yourself to bean
12 for the psychiatric disorder. 12 expert on standard of carein Kansas, correct?
13 Q. My question wasstrictly the psychiatric 13 And your answer wasonly in the sensethat Kansas
14 part. 14 jspart of the United States of America and |
15 A. Okay. 15 believethat thereisanational standard about
16 Q. And you would agreethat your position is 16 doing evaluationsregar dless of whether someoneis
17 that even if -- even if a physician concluded that 17 pregnant or not. Soif thingsare done
18 apatient was severely psychiatrically ill, an 18 differently in Kansas, then, no, I'm not an expert
19 abortion would not be, in your judgement, an abort |19 in Kansas. Do you remember that testimony?
20 -- an abortion would not be recommended? 20 A. Yes
21 A. It would not be recommended as a 21 Q. And then thefollowing question was, and
22 treatment for psychiatric illness or disorder. 22 you've never undertaken an inquiry to determine
23 Q. And,you --in--inyour view, thereis 23 what the standard of Kansas -- standard of careis
24 no significancein terms of determining mental 24 in Kansas, correct? And your answer was no. Do you
25 impairment -- strike that. 25 remember that?
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1 You'renot an expert in any state statutes or 1 A. Yes
2 policiesregarding late-term abortions, correct? 2 Q. Soyou --you arenot an expert on the
3 A. Thatiscorrect. 3 dtandard of carein Kansas, correct?
4 Q. Andyou arenot an expert on the standard 4 MR. HAYS: Objection, misstates the
5 of carein Kansas, correct? 5 testimony.
6 A. Standard of care for what? 6 PRESIDING OFFICER: Wéll, | -- 1 don't
7 Q. Anything. Medical practicein Kansas. 7 know that it misstatesit, but it doesn't -- it
8 A. Nonpsychiatric medical practice? 8 doesn't include all of it.
9 Q. Let'sstart with theglobal. Areyou an 9 BY MR. EYE:
10 expert in the standard of carefor any aspect of 10 Q. Doyou consider yourself tobea-- an
11 medical practicein the state of Kansas? 11 expert on the standard of carein Kansas?
12 A. | believe-- well, psychiatry isa 12 A. Insomuch asthat thereisanational
13 subspeciality of medicine. | believel am an 13 standard of care for the conduct of psychiatric
14 expert in the practice of psychiatry. 14 evaluations regardless of what the purpose of the
15 Q. Doyou remember your deposition testimony |15 evauationis. And Kansasis part of the United
16 on June 24, 2011 where you wer e asked the 16 States. So | believethat | amin that sense.
17 question, quote, so do you know of any legal or 17 Q. But you'venever donean -- an inquiry
18 policy -- legal reason or policy reason that says 18 gpecifically to determine how practitionersin
19 you haveto have an emergency to justify a 19 Kansas perform mental health evaluations, correct?
20 |ate-term abortion based on health -- mental 20 A. My -- | have never done an inquiry into
21 health considerations, and your response was, 21 that.
22 yeah, | mean, I'm not an expert in all the state 22 Q. You'venever done any research period
23 gtatutesand policiesregarding late-term 23 into that specific question, have you?
24 abortions, sol don't know. Doyou remember that |24  A. Notinto that specific question. Board
25 testimony? 25 certification, training practices, residency
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1 requirements are the same everywherein the United 1 from theinquisition or thecriminal trial of
2 Statesinterms of their being national standards 2 Doctor Tiller, correct?
3 that must be met. 3 A. Correct.
4 Q. Isthereanational standard of carethat 4 Q. And sowhen you testified earlier in this
5 appliesto doing a mental health evaluation for a 5 proceeding that those materials had some bearing
6 late-term abortion, that you know of ? 6 on your opinion, you didn't take that into account
7 A. There-- there is no such specified 7 when you wrote your reports, correct?
8 entity and therefore, there can't be a standard of 8 A. Correct.
9 carefor that kind of specific evaluation. 9 Q. And sothosetranscriptsdid not form a
10 Q. Would you agree that clinical judgment 10 basisfor your medical opinionsin thiscase-- or
11 that'sbased on the physician's best effortsto 11 theinformation in thosetranscripts, | should
12 understand the presenting problems of a patient 12 say?
13 and the state of medicine asit bearson those 13 A. Didn'tform abasisfor the opinionsin
14 problemsasthey're presented constitute clinical 14 thereports, that is correct.
15 judgment? 15 Q. Youreferenced a-- aswe discussed
16 A. I'msorry. You're going to haveto 16 earlier, the American Academy of Child and
17 repeat the question. 17 Adolescent Psychiatry and -- and the -- the
18 Q. Would you agreethat clinical judgment is 18 guidelinesthat were generated by that body,
19 based on the physician's best effortsto 19 correct?
20 understand the presenting problems of a patient 20 A. Well, they're -- they're actualy called
21 and the state of medicine asit bearson those 21 practice parameters, but | think it's the same.
22 problemsasthey're presented? 22 Q. Allright.
23 A. Not exclusively, but that would be part 23 A. For dl intents and purposes, it'sthe
24 of it. 24 samething.
25 Q. You would agreethat there are examples 25 Q. Now, those practice parametersasthey
Page 509 Page 511
1 where best medical judgment isexercised in the 1 were-- the-- thelatest version of that -- of
2 absence of documentation that you would consider 2 those parametersis 2007, correct?
3 to beadequate? 3 A. No.
4 A. It'spossiblethat it could be. 4 Q. What'sthe -- what'sthe most recent?
5 Q. You would agreethat in the evaluation of 5 A. The most recent general parametersare 19
6 -- of apatient for purposes of rendering a 6 -- were 1997. The 2007 parameters were for the
7 medical opinion or a medical judgment, that there 7 assessment -- or evaluation of anxiety disorders.
8 areboth subjective and objective parametersthat 8 Q. Now, in -- in the compendium of -- of
9 should be considered? 9 those parameters, there'sno attempt, isthere, to
10 A. Correct. 10 provide guidanceto a professional, a-- a
11 Q. Would you agreethat in doing a mental 11 healthcare professional asto how to conduct a --
12 health evaluation for purposes of determining 12 an evaluation for purposes of deter mining whether
13 whether therewould be substantial and 13 carrying a pregnancy to term would cause
14 irreversible harm to the mental health of afemale 14 substantial and irreversible health to the female,
15 by carrying a pregnancy to term that both 15 correct?
16 objective and subjective standards comeinto play? |16 A. In--inagenera guideline, you would
17 A. They would comeinto play in any mental 17 not expect to see such athing and there is not
18 health evaluation. 18 such athing.
19 Q. Sotheanswer isyes? 19 Q. Sowecouldn't pull those parameters and
20 A. Yes. 20 find guidance on how to conduct such an
21 Q. Now, when you wrotethereportsrelated 21 evaluation, correct?
22 tothe 11 patientsin thiscasethat you've 22 A. We could.
23 testified about thelast day or so, you wrote 23 Q. That specific kind of evaluation for
24 those without consulting the testimony of -- of 24 those specific purposes?
25 anybody, particularly Doctor Neuhaus, that derived |25 A. Weéll, yes, | think that they would still
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1 berelevant. 1 | havereviewed quitea bit of it. | havewritten
2 Q. Isthereanythingin those parameters 2 about some of it. Thelate-term abortion issueis
3 that -- that citesthelateterm abort -- or -- or 3 not apsychiatricissue. Do you remember that
4 rather, doing an evaluation for purposes of 4 testimony that you gave?
5 determining whether carrying a pregnancy toterm 5 A. Yes.
6 would be -- would cause substantial and 6 Q. Doyou agreethat the late-term abortion
7 irreversible harm to the mental health of the 7 issueisnot a psychiatric issue?
8 female? 8 A. It's--it'snot apsychiatric -- it's
9 A. It doesnot cite that specific very 9 not afocus of psychiatric practice or research,
10 extraordinarily narrow circumstance. There are 10 no.
11 general guidelinesthat are there to be adapted 11 Q. Would you agreethat therapeutic abortion
12 for whatever specific circumstances as per the 12 jsdefined asany of various proceduresresulting
13 clinical judgment of theindividual. They area 13 in thetermination of a pregnancy in order to save
14 starting point, not a-- not afinishing point. 14 alifeor preservethehealth of the mother?
15 Q. Now, you would agreethat whether a 15 A. Yes, | think that isthe definition of a
16 patient's mental health would be harmed if they 16 therapeutic abortion.
17 carried a pregnancy toterm isnot properly a 17 Q. But you would agreethat asfar asyour
18 psychiatric question in most circumstances, 18 practice of psychiatry, that'snot an area that
19 correct? 19 comesup in your practice, that is, the area of
20 A. Yes, it'snot properly apsychiatric 20 the-- the question about therapeutic abortions
21 question as framed by that language. 21 and their efficacy?
22 Q. You would agreethat the late-term 22 A. Well, it can -- the question does come up
23 abortion issueisnot a psychiatric issue, 23 because pe -- women occasionally undergo -- or
24 correct? 24 more than occasionally, therapeutic abortions and
25 A. 1 don't know that | -- can you rephrase 25 that becomes a mental health issue for them, but
Page 513 Page 515
1 the question? 1 not thereverse. Itisnot acustomary practice
2 Q. You would agreethat the late-term 2 to conduct atherapeutic abortion for mental
3 abortion issueisnot a psychiatric issue, 3 hedlth reasons.
4 correct? 4 Q. You would agreethat thelaw authorizes
5 A. | --1don't know that | can answer that 5 such to happen however, correct?
6 question as asked. 6 A. I'mnot an expert inthelaw and | don't
7 Q. Again, in your deposition of June 24, 7 know whether it authorizes it or not.
8 2011, do you recall the question that says, have 8 Q. Soyou proceeded through thisentire case
9 you ever reviewed the literatureto determine 9 without any idea about whether -- whether thereis
10 whether thereisempirical evidenceto support the 10 aright to atherapeutic abortion for -- to
11 statementsyou'vejust made, and that statement 11 preservethe mental health of a mother?
12 was, you've never heard -- or there'sno research 12 MR. HAYS: Objection, relevance.
13 on acircumstance when a psychiatrist would makea |13 MR. EYE: It--it-- it goestothe
14 recommendation for alate-term abortion? Your 14 whole question of -- of how she analyzed this
15 answer continues, quote, | havereviewed -- having |15 case.
16 anissuein gender and psychiatry and reproductive |16 PRESIDING OFFICER: Well, I'm not sure it
17 and biological psychiatry, reviewed. Onecan't 17 does, so the objection is sustained.
18 say all becausethat would be unreasonable, but an |18 BY MR. EYE:
19 extremeamount of theliteratureregarding 19 Q. Doyou recall thistestimony?
20 psychiatricinterventionsand problemsregarding 20 Question: Would you agreewith the following,
21 pregnancy, psychiatric illness during pregnancy, 21 that atherapeutic abortion isdefined as any of
22 adoption issues, postpartum issues, lactation in 22 various proceduresresulting in the termination of
23 postpartum, the effects of maternal illnesson 23 apregnancy in order to savealife or preserve
24 pregnancieson children already born -- born, 24 thehealth of amother? Answer: You know, again,
25 thereisahugeamount of literature out there and 25 | know thereissuch athing as a therapeutic
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1 abortion. | know that thereare avariety of 1 A. There could be.
2 reasonsthat people have abortions. | don't know 2 Q. Your --in your deposition testimony, |
3 gpecifically where and how those ar e defined 3 asked you a question. It said, have you ever
4 becausethat isnot an areathat comesup in 4 referred a patient of yoursto an abortion
5 psychiatry under the kinds of circumstances that 5 provider for abortion servicesor an abortion
6 you'retalking about. End quote. 6 consult? And your answer is?
7 Do you remember that testimony? 7 A. No.
8 A. Yes. 8 Q. Quote, in my experience, in my practice,
9 Q. Andisthat an accurate statement of your 9 thereisno such thing asan abortion consult. Do
10 view? 10 you remember that testimony?
11 A. I've-- I've become quite confused about 11 A. Yes.
12 what we're discussing at the moment. 12 Q. Soisthat the case, that there'sno such
13 Q. Wasthat your testimony, that -- 13 thing asan abortion consult?
14 A. That--yourereadingit,| -- I'm 14 A. Didn't that question say referred to
15 assuming you're reading it correctly, it was my 15 another practitioner for an abortion consult or
16 testimony. 16 diditsay --
17 Q. Andyou had a chanceto review this 17 Q. Haveyou ever referred a patient -- this
18 transcript, didn't you? 18 isthe question.
19 A, Yes | did. 19 A, Okay.
20 Q. Andyou made some changesin it, didn't 20 Q. Haveyou ever referred a patient of yours
21 you? 21 toan abortion provider for abortion servicesor
22 A. Yes, | did. 22 an abortion consult? And your answer was, in my
23 Q. But you didn't make any changesin that, 23 experience, in my practice, thereisno such thing
24 did you? 24 asan abortion consult. If you have -- if you --
25 A. Weéll, but I'm not sure out of -- I'm not 25 you say -- if you have a pregnant patient and the
Page 517 Page 519
1 surewhat you're referring to by that. 1 patient hasissuesor problems, refer them to the
2 Q. When | -- when wetook your deposition, 2 appropriate person to help them addressthose
3 wemade an agreement up front in that deposition 3 problems. Haveyou ever referred a patient for
4 if therewasa question | asked you that you 4 purposes of getting a consultation about an
5 didn't understand, you would ask meto repeat it 5 abortion?
6 and makeit a -- and makeit understandable, 6 A. Not specifically about an abortion.
7 correct? 7 Q. Okay.
8 A. Yes. 8 A. But about concerns regarding a pregnancy
9 Q. Andyou didn't ask meto repeat that 9 and an abortion may arise as an intervention
10 question, did you? 10 that's necessary.
11 A. No. And I'm not asking you to repeat it 11 Q. But you'venever donesuch, a-- acon --
12 now, I'm asking you to repeat the question you 12 are--a--areferral for that purpose, correct?
13 just asked me, not the question from the 13 A. It'shard -- | -- not specifically for an
14 deposition. 1've become lost as to what you are 14 aghortion.
15 asking me. 15 Q. Now, in your work on thiscase, you came
16 Q. Widl, just answer the questionsthat | -- 16 toit with a-- aview that the question about the
17 that | -- that | ask you. 17 --theappropriateness of alate-term abortion is
18 A. I'mtrying. | -- I've lost the question. 18 not a psychiatric issue, correct?
19 Q. Now, you -- in your view, thereisno 19 A. Again, | -- | don't know -- when you say
20 such thing asa psychiatric consult that would 20 appropriateness, I'm not sure what you mean.
21 relateto an abortion, correct? 21 Q. Whether an -- an abortion would bea-- a
22 A. No. 22 --@a-- an appropriateintervention?
23 Q. It--it--1I'msorry. You -- you -- you 23 A. It'snot a-- it'snot atherapeutic
24 believethat thereare psychiatric consultsthat 24 intervention for any psychiatric disorder or
25 relateto abortions? 25 diagnosis. Itisnot astandard intervention in
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1 --for those reasons. 1 psychiatric disorder. And the question then
2 Q. But you would agree, wouldn't you, that a 2 followed, at least none you know of? And your
3 woman hastheright to choose an abortion if she 3 answer, nonethat | ever -- have ever seen
4 meetsthelegal requirementsfor such, correct? 4 reviewed in theliterature. And postpartum
5 A. Asachoaice, certainly. 5 disordersissomething that | have expertisein.
6 Q. It'sjust not something you personally 6 Unwanted teenage pregnancy carriesalot of risk
7 would recommend, correct? 7 toit. Most of them are social risks and medical
8 A. It'snot--it'snota--a--a 8 risks, but they are not acute psychiatric
9 psychiatrist's place to recommend a specific 9 emergencies. Do you remember that testimony?
10 course of action for any individual. 10 A. Yes
11 Q. Such asto get an abortion? 11 Q. Soyou wereablein --in that testimony
12 A. Yes. Thatit-- it would be highly 12 toarticulate that teen -- unwanted teenage
13 inappropriate to -- as adoctor, direct someone 13 pregnanciescarry risks?
14 who is puzzled about what to do to specifically an 14 A. Wadll, | defined the categories of risk
15 ahortion, outside a discussion of al of the 15 and | differentiated between them.
16 possible options of -- of how to address their 16 Q. Sounwanted teenage pregnancy doesn't
17 issues about their pregnancy. 17 carry any psychological -- risk of psychological
18 Q. | think we covered thisa moment ago, but 18 harm, isthat your testimony?
19 | -- | want to make surethat therecord'sclear. 19 A. Inthesensethat it isnot arisk factor
20 Would you agreethat an unwanted teenage pregnancy |20 for the development of psychiatric disorders. In
21 carriesalot of risk with it? 21 the sensethat it creates problems for an
22 A. Canyou definerisk? 22 individual and problems cause distress, yes. If
23 Q. Would you agree with the statement that 23 you defineit asdistress, yes. It's distressing,
24 unwanted teenage pregnancy carriesalot of risk? 24 put it doesn't cause a psychiatric disorder
25  A. Canyou definerisk? 25 typically, it'snot arisk factor.
Page 521 Page 523
1 Q. Canyou answer my question? 1 Q. Would you agreethat a medical risk can
2 A. Not aspresented. 2 bethe cause of amental health impairment?
3 Q. Do you remember your deposition testimony | 3 A. Itwould be-- | don't know that | could
4 when you wer e asked, quote, can you think of any 4 agree with that statement, you'd have to be much
5 circumstance when it would be advisable for the 5 more specific.
6 mental health of a 14-year-old to carry a 6 Q. | believewe've established that -- at
7 pregnancy toterm? And your answer was, when 7 |eadt, that the standard of carethat you're
8 you'retalking about mental health and you're 8 familiar with in Kansas, that thereisno
9 talking about psychiatric disorders, you're 9 requirement that there be an acute psychiatric
10 talking about two overlapping spheres, but they 10 emergency tojustify a late-term abortion,
11 arenot congruent. Okay? You continue, thereare |11 correct?
12 all kinds of emotional stressand distressthat 12 A. | understand that the statute does not
13 doesnot risetothelevel of a psychiatric 13 requirethat. | don't know if the statute creates
14 disorder or a psychiatric emergency. You 14 thelegal standard of care, but the statute
15 continued, | am highly empathetic to a 14-year-old |15 doesn't requireit.
16 who wantsto get an abortion. | don't think that 16 Q. Inyour work in thiscase, did you come
17 14-year-olds having babies adds to the quality of 17 at it with the presumption that late-term abortion
18 their livesor the babies lives. However, a 18 could only bejustified on mental health grounds
19 14-year-old having a pregnancy, an unwanted 19 if therewas an acute psychiatric emergency?
20 pregnancy, isnot in of itself an indication that 20 A. No.
21 they'regoingto have a major psychiatric disorder 21 Q. Sothereareother reasonsother than
22 or that they have a major psychiatric disorder. 22 acute psychiatric emergenciesthat would justify a
23 And thereisno evidence that having an unwanted 23 |ate-term abortion, correct?
24 baby createsan irreversibleimpairment or 24 A. Psychiatric reasons?
25 substantial impairment that resultsin a 25 Q. Yes.
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1 A. Possibly. 1 it's-- it's not quoting her testimony.
2 Q. Allright. Interms of doing mental 2 PRESIDING OFFICER: Ask the question
3 health evaluationsfor purposes of determining 3 again.
4 whether the -- carrying a pregnancy to term would 4 A. You--youwent alittle too fast for me
5 cause substantial and irreversibleharmtoawoman | 5 tofollow.
6 --toafemale'smental health, would you agree 6 BY MR. EYE:
7 that to do those evaluations, at least in your 7 Q. Would you agreethat in order -- that --
8 opinion, it requires somebody that has the same 8 that in your view, to evaluate the skill levels of
9 degree of skillsamental health specialist? 9 anonmental health specialist, a psychiatrist,
10 A. | think to do any complex psychiatric or 10 let'ssay, but whose -- but that nonmental health
11 menta health evaluation, you need the same degree 11 gpecialist, let'ssay an OB/GYN, iscast in the
12 of skill as amental health specialist would bring 12 roleof doing a mental health evaluation. You
13 to aset of unique circumstances that constitute a 13 would agreethat in order to come -- to determine
14 complex evauation. 14 whether that person's skill levels, the
15 Q. Sois--isyour testimony that a-- an 15 nonspecialist health -- mental health specialist,
16 internal medicine specialist does not have the 16 that is, were appropriate, you would either
17 same degree of skill asa mental health 17 observethem or ask them what they've done or look
18 gpecialist? 18 at their documentation or any of the abovein
19 A. They could if they had the appropriate 19 combination? The above being those three factors.
20 clinical training and experience. 20 A. Yes, that -- that was not a complete
21 Q. Andintermsof doing a comparison of 21 answer.
22 those skills, you would agreethat in order to 22 Q. That wasthe answer you gave though,
23 makethat comparison, you would either observe 23 wasn't it?
24 that physician or ask the physician what they've 24 A. That -- that is correct.
25 doneor look at the documentation or some 25 Q. And you had an opportunity to review this
Page 525 Page 527
1 combination of -- of two of those three or all 1 transcript, didn't you?
2 three, correct? 2 A, Yes |did.
3 A. Not -- no. 3 Q. Andyou didn't make any changesto that
4 Q. Do you remember your testimony in your 4 part of thetranscript, did you?
5 deposition when you wer e asked, and how would you | 5 A. No, | didn't.
6 determinetheleve of skill of an OB/GYN who sees 6 Q. Andyou read thetranscript?
7 patients compared to a mental health specialist 7 A. Yes, | did.
8 who sees patients, how do you make that comparison | 8 Q. And | think we'vealready -- | think it's
9 of skill levels? And your answer was, quote, 9 --it goes-- | think we -- we know, but | think
10 well, you either observethem or you ask them what |10 for purposes of therecord, we need to establish
11 they'vedoneor you look at their documentation of |11 that you never spokewith Doctor Neuhaus about any
12 what they've done or any of the combin -- of -- of 12 of these 11 patientsthat -- whose chartsyou've
13 the abovein combination. Do you remember that 13 reviewed, correct?
14 testimony? 14  A. Thatiscorrect.
15 A. Yes, | do. 15 Q. Andyou've never observed her practice,
16 Q. And doesn't that testimony imply that you 16 correct?
17 would haveto do at least two of those threein 17 A. Thatiscorrect.
18 order to assessthe skill level of a physician who 18 Q. Soyou evaluated her practicerelated to
19 jsconducting a mental health evaluation for 19 these 11 patients by considering only one of the
20 purposes of deter mining whether awoman isan 20 threeparametersthat you cited asaway to
21 appropriate candidatefor alate-term abortion? 21 determinewhether her skillswere adequate,
22 A. Whoa 22 correct?
23 MR. HAYS: Objection, misstates her 23 A. Thatiscorrect as stated, but the answer
24 previous testimony. 24 was not correct -- not complete.
25 MR. EYE: Wéll, I'm asking a question, 25 Q. Andyou didn't evaluate her for her skill
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1 level asapractice -- that is, Doctor Neuhaus as 1 think | carved that part out.
2 apracticing physician asa obstetricsand 2 PRESIDING OFFICER: Overruled.
3 gynecologist person, correct -- practitioner ? 3 A. I'msorry. Could you ask the question
4 A. I'msorry. Canyou repest that again? 4 agan?
5 Q. You --you didn't evaluate Doctor 5 BY MR. EYE:
6 Neuhaus skillsas-- asan OB/GYN, did you? 6 Q. Sure It'syour position that there's
7 A. No, | did not. 7 really not ajustification toan --to do an
8 Q. And doyou -- you agreethat physicians 8 abortion based on preservation of the mental
9 who practicein obstetrics and gynecology do 9 health of the mother, correct?
10 provide mental health evaluationsfor pregnant 10 A. Again, there would have -- have to be
11 women, correct? 11 extreme circumstances.
12 A. Attimes, they do. 12 Q. Now, that's-- that'syour view asa
13 Q. And soyou would agreethat it'swithin 13 psychiatrist, correct?
14 the scope of an OB/GYN's skillsto counsel 14 A. | amapsychiatrist and that ismy view.
15 patients about mental health issuesrelated to 15 Q. But it'sultimately the femal€e's choice
16 pregnancy, correct? 16 or in consultation with her physician, and if it's
17 A. It--itcanbe. 17 the case of a minor, with her parent or guardian,
18 Q. The--all the-- the patient chartsthat 18 correct, whether to have that procedure?
19 you reviewed came from 2003, correct? 19 A. If she'slegally entitled to it, she, you
20 A. Correct. 20 know -- for whatever reason, if she'slegaly
21 Q. Do you happen to recall how many times 21 entitled, she should be able to haveit.
22 Doctor Neuhaus went to Women's Health Care 22 Q. Andit'sjust not something you
23 Servicesin Wichitato do consultationsin 2003? 23 personally recommend?
24 A. From her testimony? 24 A. As--
25 Q. Yes, or whatever source, but | presume 25 Q. Ever?
Page 529 Page 531
1 it'sfrom her testimony. 1 A. -- asanintervention or treatment for a
2 A. Yes. | think she said 40 to 50 times and 2 psychiatric disorder, no.
3 | think people pretty much settled it at 3 Q. Nor to preservethe mental health of the
4 approximately once aweek, and there may have been 4 mother, correct?
5 some weeks she didn't go. 5 A. Well, youwould have to define that on a
6 Q. And that at each timethat she went there 6 case-by-case basis as to what exactly the
7 on the average, shewould evaluate five or six 7 intervention would be pre -- be averting or
8 patients? Again, on the average. 8 creating. What does preserving the mental health
9 A. Ithoughtit said seven or eight, but 9 mean? And that is going to be very specific on a
10 that's-- 10 case-by-case basis. So --
11 Q. Okay. 11 Q. Socase-by-caseis--is--isyour --is
12 A. --wereintheballpark. 12 your testimony, that you'd have to evaluate these
13 Q. Allright. Now, you -- it'syour 13 on a case-by-case basis?
14 position that thereisreally not ajustifiable 14 A. You--you--yes.
15 abortion based on the preservation of the mental 15 Q. Do you remember your deposition testimony
16 health of the mother, except in extreme 16 inresponsetothisquestion? Soisit your
17 circumstances, correct? 17 position that therereally isnot a justifiable
18 A. I'msorry. 18 abortion based on preservation of mental health of
19 MR. HAYS: Asked and answered. 19 themother? Your answer, no, there hascan be
20 PRESIDING OFFICER: | -- 20 some extreme circumstances, but they would be
21 MR. HAYS: It's been awhile back, but he 21 really extreme. For example, someone -- someone
22 aready went through this. 22 whoisacutely suicidal who might be saying, you
23 MR. EYE: | -- | don't think we got into 23 know, if | havethisbaby, then | will kill
24 the circumstances that she would -- that she would 24 mysdlf, period. Then you continue, now, to me as
25 make such arecommendation. | don't think | -- | 25 apsychiatrist, that would call for psychiatric
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1 hospitalization, not necessarily for late-term 1 of one. Butif | wereto evaluate someone and it
2 abortion. Late-term abortion isnot an 2 pecame clear that the only intervention that would
3 intervention that any psychiatrist would recommend | 3 avert permanent harm or damage was an abortion, |
4 for any reason other than, | think, immediate 4 would certainly think about that as an
5 medical danger. Becausefor any suicidal patient, 5 intervention. | just can't think of what those
6 regardlessof the answer, you would try to 6 circumstances might be. | -- I'm not
7 hospitalize them, psychiatrically hospitalize 7 categorically denying that there might be some set
8 them. Then you continue, so | can't think of too 8 of circumstances out there in the world.
9 many. You say, then, | mean, thereisno 9 Q. Becauseyou're certainly not omniscient
10 psychiatricreason | can really think of for which 10 on this--
11 hospitalization wouldn't be an intervention rather 11 A. Correct.
12 than alate-term abortion to preserve the mental 12 Q. --inthis, correct? Okay.
13 health of the mother. Do you remember that 13 MR. EYE: Your Honor, | apologize. | --
14 testimony? 14 |'ve-- I've managed to lose my place and I'm --
15 A. Yes. 15 |I'm attempting to -- to track back and -- and find
16 Q. Sothat's-- that sounds pretty 16 it. | -- and | apologize for the delay. I'll --
17 categorical in terms of when you say you can't 17 BY MR. EYE:
18 really think -- you can't really think of any 18 Q. Doctor, would you agreethat an unwanted
19 psychiatric reason that would be justified to do a 19 teenage pregnancy hasthe potential to cause harm
20 late-term abortion rather than hospitalization, 20 tothefemalewho'spregnant?
21 correct? 21 A. It'sa--it'savery broad term, harm.
22 A. Thecircumstancesthat | can think of as 22 Canyou --
23 | was thinking through that answer, constitute a 23 Q. I --1--1just--the--the--in --
24 psychiatric emergency. | -- | can't think of any 24 in ageneral sense, would you agreethat an
25 circumstances, absent a psychiatric emergency. 25 unwanted teenage pregnancy hasthe potential to
Page 533 Page 535
1 When someone has a psychiatric emergency, the 1 harm the mother?
2 typical intervention isto consider 2 A. Any pregnancy hasthe potential to harm a
3 hospitalization. So as| try to think of 3 mother, so, yes.
4 circumstances which -- for which you would refer 4 Q. Let'sdeal with the -- some of the
5 somebody for alate-term abortion to preserve 5 evaluation techniquesthat were used on this-- on
6 their mental health, thefirst thing | come up 6 -- on many of the patientsthat -- that you
7 with over and over again is psychiatric 7 reviewed the chartsfor inthiscase. Let'sstart
8 hospitalization. So, | -- | mean, | don't know 8 with the -- the global assessment of functioning,
9 how to answer it better than that. 9 the so-called GAF or GAF.
10 Q. Yeah. How about this? That'sreally a 10 A. GAF.
11 choice of -- of treatment modalities, isn't it, 11 Q. Okay. You usethe GAF in your practice,
12 between referring a patient for alate-term 12 don't you?
13 abortion or hospitalizing the patient, correct? 13 A. Yes, | do.
14 That'sachoicethat -- 14 Q. Andthe GAF isnot used in isolation,
15 A. For -- 15 jt'sused asa-- asapart of other -- or asa
16 Q. --that aphysicianswould -- would 16 part of evaluation techniques, correct?
17 recommend or would posit to a patient? 17 A. Correct.
18 A. No, I can'timagine. 18 Q. Or assessment techniques?
19 Q. Sonot withstanding thefact that there's 19  A. Correct.
20 --if you accept the premisethat awoman hasa 20 Q. Now, isthe DSM that we'vereferred to --
21 constitutional right to a late-term abortion under 21 or DSM-IV, doesthat axis system that you've
22 certain circumstances, you wouldn't ever find it 22 described, doesthat set out a standard of care?
23 psychiatrically justified, correct? 23 A. Itinformsastandard of care, it does
24 A. No. | -- 1 would be willing to consider 24 not of itself create or set a standard of care.
25 any given set of circumstances, | just can't think 25 Q. And it would be your opinion that the
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1 standard of carefor evaluating a patient for a 1 areyour conclusions and -- and often the support
2 |ate-term abortion can be satisfied without using 2 for those conclusions can be notated there. So
3 the GAF, correct? 3 the way you're asking the question assumes a
4 A. Correct. Thestandard of carefor a 4 process that doesn't actually happen.
5 psychiatric evaluation of any kind can be 5 Q. Wdl,in--intermsof evaluating a
6 satisfied without using a GAF. 6 patient from the perspective of Axesl, 11 and
7 Q. Andyou recognizethat thereare 7 111, using whatever assessment techniques would be
8 physicians who do mental health evaluations who 8 --whatever techniques might be used to assessa
9 don't usethe GAF at all, correct? 9 patient for Axesl, Il and I, one could do those
10 A. Yes | --I'msurethere are. 10 assessmentsunder thosethree axesand arrive at a
11 Q. Andyou testified about that in your 11 supportable diagnosis, correct?
12 deposition, correct? 12 A. Theevaluation doesn't preclude -- the
13 A. Yes. 13 evaluation isthe same regardless of how many axes
14 Q. Andintermsof looking at the -- or 14 you fill out, it'sjust that some people don't
15 using the -- theaxesin DSM, one could arrive at 15 bother or it's not necessarily relevant to use the
16 ajustifiable diagnosis by using only Axis| and 16 other ones to describe a psychiatric disorder.
17 |1, correct? 17 But you could not, for example, get to a
18 A. I'msorry. When you say justifiable 18 diagnostic conclusion about the presence of a
19 diagnosis, can you -- 19 psychiatric diagnosis without some assessment of
20 Q. A --a--adiagnosisthat'ssupportable? 20 functioning, even if you didn't actually document
21 A. A supportable diagnosis, you could. 21 it with the GAF rating. So I'm not quite with
22 Q. I'msorry. What? 22 you.
23 A. Yeah. | mean, you could. It would not 23 Q. | guessthe point of my question isthat
24 -- depending on the circumstances that might or 24 jrrespective of whether one makes an attribution
25 might not meet the standard of care, but you 25 toDSM, if thefunctional purposesthat are
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1 could. 1 anticipated to be evaluated under those various
2 Q. And you could prescribe -- you could 2 axes, if they're done, even without saying, this
3 prescribe medicine for a psychiatric disorder or 3 ispursuant to DSM, that'sreally consistent with
4 illnessusingonly Axisl and Il toarriveat a 4 thestandard of care, isn't it, in doing an
5 diagnosis, correct? 5 evaluation for, in thiscase, alate-term
6 A. Wéll, you could, but that definitely 6 abortion?
7 might not meet the standard of care. 7 A. I'msorry. | -- 1 don't understand your
8 Q. But onecould dothat? 8 question.
9 A. Onecandoanything, but it doesn't 9 Q. Weéll, let'smoveon. You agreethat a
10 necessarily mean it'sagood idea. 10 distressing psychosocial situation can create a
11 Q. But it would be within the standard of 11 dituation where a person could develop a
12 care? 12 psychiatric disorder, correct?
13 A. It depends on the circumstances. 13 A. It'spossible.
14 Q. And apractitioner could use Axesl, 11 14 Q. Infact, you agreethat life stressors
15 and Il and not do any further evaluation other 15 can result in psychiatric disorders, correct?
16 than just what -- what would apply under those 16 A. Typicaly, they contribute, they can
17 threeaxes, correct, and arrive at a supportable 17 contribute to the development of the disorder.
18 diagnosis? 18 There are only certain disorders where there's a
19 A. Okay. WEell, the axes are the conclusion, 19 direct causal relationship. But they certainly
20 they are not the assessment tools. So that the 20 can contribute to the develop -- development of
21 way you're asking the question impliesthat you're 21 disorders.
22 only using Axisl, Il --or I, [l and Ill. The 22 Q. And you would agreethat an unwanted
23 way it worksis, you do the evaluation and then 23 pregnancy could result in a psychiatric disorder,
24 you document your assessments using -- the 24 correct?
25 assessments are your -- the diagnoses and the axes 25 A, Itcould. A wanted pregnancy could
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1 resultin apsychiatric disorder. 1 A. Could you say that again?
2 Q. My question was: An unwanted pregnancy 2 Q. Sure. Would you agreethat a--a
3 could result in a psychiatric disorder, correct? 3 physician can make a diagnosis of a psychiatric
4 A. Any disorder can, so any -- any pregnancy 4 disorder and treat, including prescribe drugs for
5 canresult in apsychiatric disorder potentially, 5 that, without specifying that their diagnosis
6 S0, yes. 6 relatesback tothe DSM?
7 Q. Butinyour view, treatment of that 7 A. You mean without actually citing the DSM?
8 psychiatric disorder isnot -- it -- it would not 8 Q. Wdl, let's-- let'sdo that first,
9 be-- it would not be consistent, in your view, 9 without actually citingthe DSM ?
10 with standard of carefor alate-term abortion to 10 A. Okay. Youdon't have -- you don't have
11 be performed because there'sa psychiatric 11 tocitethe DSM as areference for every time you
12 disorder that has had its genesis, itsorg -- its 12 make adiagnosis, no.
13 origin from an unwanted pregnancy, correct? 13 Q. And, infact, a-- aphysician could,
14 A. Thatisa-- anabortion of any kind, 14 based upon subjective evaluation of a patient,
15 |ateterm or not, is not a psychiatric treatment 15 arriveat a-- at a supportable diagnosis based on
16 for any psychiatric disorder regardless of it's 16 subjectivefactors, arriveat adiagnosisof a
17 genesis. An abortion that resolves distress 17 psychiatric disorder and treat it accordingly,
18 related to apregnancy is a situational 18 correct, based on subjective data alone?
19 intervention for a situational problem, but not 19 A. They could, but typically, that would be
20 necessarily a psychiatric disorder. 20 outside the standard of care.
21 Q. But it could be a psychiatric disorder -- 21 Q. And it would be your position that that
22 A It-- 22 would haveto be augmented by some sort of
23 Q. --that'sbeing addressed? 23 objective data, such asblood pressure and body
24 A. Not by an abortion. 24 temperature and vital signs, correct?
25 Q. Sothefact that a-- awoman seeksan 25 A. Well, in subjective data, it refers
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1 abortion to preserve her mental health, if a 1 primarily to what the person tells you and not to
2 practitioner agreesthat that should be done, you 2 what is observable or reported or documented by
3 would consider that to be outside the standard of 3 other people. So for someone to comein and say,
4 care? 4 doctor, I'm depressed, and for that person to say,
5 A. Again, | am open to considering 5 okay, based on you're what you're telling me, |
6 circumstances on a case-by-case basis. | simply 6 diagnose amajor depression and prescribe a
7 cannot think of the circumstances that would lead 7 medication, that would not be a psychiatric
8 tothat chain of events asyou describe them. 8 evaluation or a supportable diagnosis and should
9 Q. Wedeviated from the GAF for a moment, 9 not form the basis of treatment. That's
10 but let meresumethat. Would you agreethat the 10 subjective information only --
11 GF -- GAF hasboth objective and subjective data 11 Q. Right. And --
12 that area-- apart of it? 12 A. -- without consideration of any other
13 A. Yes. 13 factorsthat might be contributing.
14 Q. Haveyou acquired any knowledgein the 14 Q. Soinyour view, it would require at
15 course of working on thiscase or any other 15 |east someinquiry from the physician to the
16 source, for that matter, about how practitioners 16 patient to essentially determinethe nature of the
17 in Kansas utilize the GAF for purposes of 17 symptomsto determine whether they are consistent
18 assessing the mental health of a patient? 18 with the diagnosis of, let's say, major
19 A. Not specific to Kansas, no. The-- the 19 depression?
20 GAFisinthe DSM. The DSM isthe same DSM in 20 A. Well, asastarting point, they would
21 Kansasasitisanywhere else. 21 haveto be consistent or -- they -- should be
22 Q. Would you agreethat a physician can 22 consistent for -- to come up with adiagnosisas a
23 diagnose and treat a psychiatric disorder without 23 darting point.
24 relying on the DSM-1V for purposes of treating a 24 Q. Isit your view that the standard of care
25 patient? 25 jsbased on what the average practic -- what the

prm@ffﬂlggs

Reporting Serwice. Inc.
(Main Office) Technoloqy Specizhsts m Complex Libgatim (Metro Kansas City)
Topeka, KS i Overland Park, KS

www.appinobiggs.com





9/14/2011 FORMAL HEARING, VOL. 3 25
Page 544 Page 546
1 average skilled practitioner in the field does, 1 arising at a diagnosis, correct?
2 whether it'sin ageneral field or a specialized 2 A. Yes.
3 field, average care? 3 Q. Andthe--the DTREE isan algorithm,
4 A. My understanding of the standard of care 4 correct?
5 isthat if you undertake a certain type of medical 5 A. Correct.
6 practice, that the standard of careisthat you 6 Q. And it can then be used to help rule out
7 have to perform that practice with the degree and 7 certain indications of a diagnosis, correct?
8 sKkill of aspecidist if it'saspeciaized area 8 A. If --if the-- if the answers are
9 of care. 9 accurate to the yes or no questions.
10 Q. Doyou remember testifying, quote, my 10 Q. Accurate meaning truthful?
11 understanding of the standard of careisbased on 11 A. No, just accurate meaning correct.
12 my understanding that it isthe average care 12 Q. Accurate meaning correctly recorded by
13 provided by the average skilled practitioner in a 13 the practitioner asto the binary yesor no?
14 field, whether it'sa general field or a 14 A. They haveto be accurate, | don't know
15 gpecialized field? Do you remember that 15 how elseto say it. | mean, these are not really
16 testimony? 16 yesor -- | mean, the way they're put in thereis
17 A. Yes, that istrue. 17 asayesor no question, but they're not really
18 Q. Andyou agreewith that? 18 yesor no questionsclinically. Becausejust to
19 A. | do agree with that. 19 use atypical example, aquestion with the
20 Q. TheDTREE toodl, for lack of a better 20 conjunction "or" init is not ultimately ayes or
21 description at thispoint, had you had any 21 no question except in the broadest sense.
22 experiencewith it at all prior tothis case? 22 Q. Your view isthat a person that hasa
23 A. No, I'd never seenit. 23 diagnosis of a psychiatric disorder should be
24 Q. Andthe DTREE, as| understand your 24 treated with, for example, counseling?
25 description of it, hasitsoriginsor the authors 25 A. Possibly.
Page 545 Page 547
1 of the-- the DSM-IV have some -- have had some 1 Q. Medication?
2 rolein developing the DTREE aswell, correct? 2 A. Possibly.
3 A. It appears so, yes. 3 Q. Psychosocial support?
4 Q. And you would consider that the authors 4  A. Possbly.
5 of the DSM-IV are competent, | presume? 5 Q. Isityour view that if the diagnosis
6 A. Yes. 6 that -- that ismadethat a -- a practitioner
7 Q. And soif they develop the DTREE asa 7 would make hasin -- includes the consider ation of
8 diagnostic tool, doesthat affect your -- your 8 carrying a pregnancy to term would have adver se
9 opinion about itsusefulnessasa -- asa 9 consequencesfor the mother and so that an
10 technique of analysisfor mental health disorders? 10 abortion would berecommended, isthat a--in
11 A. Thefact that they are the authors of it, 11 that circumstance, would the -- would you view a
12 doesthat affect my opinion of it? 12 |ate-term abortion asareasonableintervention or
13 Q. Yes. 13 asan appropriateintervention?
14 A. No. 14  A. I'msorry. Couldyoure--
15 Q. And at any rate, you've never used the 15 Q. Sure. Intheinstance when a
16 DTREE in your practice, correct? 16 practitioner determinesthat the carrying -- that
17 A. No. 17 carrying a pregnancy to term would have an adver se
18 Q. It'sateachingtool -- and | think you 18 effect -- let's be mor e specific -- would have an
19 described it asa teaching tool ? 19 irreversible substantial adverse consequenceto a
20 A. Weéll, it can be either used for teaching 20 mother's mental health, would you agreethat in
21 or asan mnemonic device to help people remember 21 that circumstance, an abortion would be an
22 the kinds of questions they're supposed to ask. 22 appropriate and reasonable intervention?
23 Q. Andin--inthat regard, asa mnemonic 23 A. If -- if who determined that?
24 device, it does have the capacity then to cover 24 Q. A practitioner, a-- amedical
25 parametersof information that would be useful in 25 practitioner.
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1 A. Again, it would depend on the 1 Q. Widll, but we've already established that
2 circumstances and -- and the -- and the 2 you agreethat psychosocial stressorscan -- can
3 qualifications and the -- and the training, et 3 include an unwanted pregnancy, correct?
4 cetera, of the practitioner. | mean, by virtue of 4 A. Itcaninclude awanted pregnancy.
5 -- of practice, that doesn't make one's 5 Q. Weestablished -- my question is: It
6 recommendation necessarily reasonable. Again. It 6 includes an unwanted pregnancy, correct?
7 really depends on the circumstances. So it 7 A. A -- an-- an unwanted pregnancy is
8 possibly -- it's possible. 8 certainly almost by definition a psychosocial
9 Q. Isit your view that you don't believe 9 stressor.
10 that it iswithin a standard of carefor 10 Q. And a-- apsychosocial distress--
11 psychiatristsin someinstancesto refer a patient 11 stressor can cause a psychiatric disorder,
12 for an abortion? 12 correct?
13 A. It'snot within the standard of care for 13 A. No. Typicaly, it can contribute to the
14 apsychiatrist to direct a patient to any course 14 development of apsychiatric disorder, except in
15 of action, whether it's an abortion, adivorce, a 15 -- exceptin, again, very unusual circumstances.
16 marriage, cosmetic surgery, anything. 16 | shouldn't say very unusual, but absent a direct
17 Q. It'still up tothe patient to choose, 17 -- adirect -- for example, a-- an assault by a
18 if the patient's competent to do so, correct? 18 parent, okay, that's a psychosocial stressor, but
19 A. Correct. Itisthe psychiatrist's 19 it also includes an assault, okay?
20 obligation to help the patient think through and 20 Q. Do you remember thistestimony at your
21 consider the options that are available to them. 21 deposition? You said, quote, life stressors can
22 Those options might be an abortion, might include 22 result in psychiatric --
23 an abortion and the patient might choose to pursue 23 THE REPORTER: I'm sorry. Psychiatric?
24 that option. But to use one's standing as a 24 BY MR. EYE:
25 doctor to recommend alife-altering action, a 25 Q. Sure. Quote, life stressors can result
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1 wedding, marriage, divorce, giving up a child for 1 in psychiatric disorders, and certainly an
2 adoption, having an abortion, undergoing an 2 unwanted pregnancy could result in a psychiatric
3 elective surgery, et cetera, it would be 3 disorder, end quote. Do you remember that
4 inappropriate to use your role as a care provider 4 testimony?
5 to influence someone in that way by saying, I'm 5 A. Yes. Andl -- | think | repeated it. It
6 referring you for an abortion, I'm referring you 6 could.
7 for cosmetic surgery, because you have an issue 7 Q. Let'stalk alittle bit about Patient 2
8 that you don't like the way your nose [ooks, I'm 8 for -- at thispoint. Patient 2 isa 10-year-old
9 going to refer you for cosmetic surgery. You 9 girl, correct?
10 discuss what their issues are and what their 10 A. lIsitokay if | --
11 options are and what they'd like to do about it 11 Q. Oh, absolutely.
12 and discuss the pros and cons of cosmetic surgery 12 A. --refer --
13 inthe context of all the other options they might 13 Q. Of course.
14 have. 14 A. -- somewhere?
15 Q. Let'snot talk about other cosmetic 15 THE WITNESS. Would it be okay if we took
16 surgeries, let'stalk about abortions. 16 aquick break before we divein?
17 A. Oh, okay. 17 MR. EYE: Yeah, that's fine with me.
18 Q. You'venever advised a patient that it 18 (THEREUPON, arecess was taken.)
19 would be medically recommended that an abortion |19 BY MR. EYE:
20 would be a treatment option, correct? 20 Q. Doctor Gold, we -- just before we broke,
21 A. Not for apsychiatric disorder. 21 wewerelooking at the characteristics of Patient
22 Q. Inother words, a mental health reason? 22 2. You would agreethat Patient 2, at thetimein
23 A. Correct. Mental health, meaning on the 23 2003 when evaluated by Doctor Neuhaus, that
24 |evel of apsychiatric disorder and not on the 24 Ppatient 2 was a 10-year-old and had been the
25 level of apsychosocial or situational stress. 25 victim of incest and rape, correct?
L
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1 A. That iswhat her record indicated, yes. 1 Q. No, I'mjust -- I'm just talking about
2 Q. Speaking of records, digressfor a 2 the 10-year-old in this case.
3 moment. Do you know wheretheserecordsthat -- 3 A. Yes. Categoricaly, | cannot state that.
4 that you looked at for thiscase, wherethey 4 There'sa-- ahigh possibility, but | cannot
5 originated? 5 absolutely cat -- isit agood thing? No. But
6 A. Well, I got them from the Kansas board. 6 that doesn't mean that it's the same thing as
7 Q. Do-- 7 substantial and irreversible harm to their mental
8 A. Beyond that, | don't know their 8 health.
9 providence, so to speak. 9 Q. You would agreethat a specific child
10 Q. Soyou don't know how it cameto pass 10 could develop severe emotional problemsfrom -- a
11 that the -- the chartsthat you reviewed were 11 10-year-old child asaresult of carrying a
12 selected? 12 pregnancy toterm, correct?
13 A. No, | do not. 13 A. It's--it'scertainly possible.
14 Q. Or how they wereobtained by theBoard of |14 Q. And you'venever had an occasion to treat
15 Healing Arts? 15 a10-year-old pregnant girl, correct?
16 A. No, | don't know what their processis 16 A. 1 would not undertake such a-- a
17 for obtaining records. 17 patient. It requiresalevel of skill that -- and
18 Q. Or anybody else who may have obtained 18 -- and clinical training that | don't have.
19 theserecords properly or improperly, correct? 19 Q. But --
20 A. | --1don't understand that last part. 20 A. Inthisparticular case, the rape and
21 Q. Yeah. Doyou know whether therewasany |21 incestis--isat least equaly, if not more
22 --whether therewereany improprietiesassociated |22 likely, to be damaging than the pregnancy, which
23 with acquisition of these particular recordsthat 23 addsalevel of complexity to the evaluation and
24 you'vereviewed? 24 treatment of this patient, aside from her age.
25 MR. HAYS: Objection, outside the scope 25 Q. Andtherapeand -- and incest that
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1 of direct. 1 caused this 10-year-old girl to be pregnant, would
2 MR. EYE: Wdll, we're dealing with -- 2 there-- would that be a so-called gatekeeper
3 we're dealing with records generally, so | think 3 incident or event?
4 - 4 A, It--itcouldbe, depending -- yes, |
5 PRESIDING OFFICER: Overruled. 5 mean, it -- it could be, without question.
6 BY MR. EYE: 6 Q. And you would agreethat -- that in some
7 Q. Doyou -- areyou aware of any 7 cases, a 10-year-old child carrying a pregnancy to
8 improprieties associated with theserecordsasto 8 term would cause substantial and irreversible harm
9 how they cameto be known to anybody outside the 9 to her mental health?
10 practitionersthat were dealing with these 10 A. It'spossible.
11 patients? 11 Q. I want totalk alittlebit about the --
12 A. No, I'm not aware of anything. 12 theMI and -- and again, sort of general terms
13 Q. Again, Patient 2. And | apologize for 13 here.
14 the-- for the break in that. Would you agree 14 A. Okay.
15 that -- that a 10-year-old carrying a pregnancy to 15 Q. Thepurposeof the Ml isto survey
16 term carrieswith it therisk of substantial and 16 various categories of behaviorsto determine
17 irreversible damageto that child's mental health? 17 whether any of those indicate that there might be
18 A. | --1 cannot categorically agree to 18 abnormalitiesin a person's mental health,
19 that, dthough | -- | mean, it'sclearly a-- a 19 correct?
20 horrifying situation. | cannot categorically 20 A. Weéll, I've never seen this M| screening
21 agreethat carrying the child to term causes 21 previously, but my understanding of what this
22 jrreversible and substantial harm to their mental 22 particular format isisthat it is ascreening
23 hedlth. 23 tool that can be used in person or by phone by a
24 Q. With a 10-years-old? 24 member of Doctor Tiller's staff who ishot a
25 A. Of --if 10, 20, 40, 50. 25 trained mental health professional to screen for
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1 symptom -- for -- | shouldn't say symptoms -- for 1 A. Well, yes, but you can have a history of
2 changesin emotional or behavioral functioning 2 their current problems started last week and
3 that could represent symptoms of a psychiatric 3 includesthis, and then a past history, | had this
4 disorder. 4 problem once before two years ago. So there'sa
5 Q. Andyou would agreethat -- that not 5 current history that's the problem under -- that
6 necessarily in isolation, but in conjunction with 6 --that's brought that person in for treatment or
7 other techniques of analysis, that the use of the 7 evaluation and then there is their past history,
8 SIGECAPSS-- again, it's an mnemonic device, but 8 and the two are not necessarily the same.
9 -- 9 Q. Allright. Soahistory broken down into
10 A. Correct. 10 --
11 Q. --surveyingthoseparticular categories 11 A. Right.
12 or parameters, that that would be within the 12 Q. -- past and the history of any present
13 standard of caretorely on that information to 13 presenting problems?
14 help form a diagnosis, correct? 14 A. Correct.
15  A. Wadll, rely depends on on€e's own 15 Q. And it would requirein addition to the
16 evaluation. 16 history -- well, what -- in addition to the
17 Q. Inother words, if -- if the SSIGECAPSS 17 history, what would it require, Doctor ?
18 were used by the practitioner, and | --and I'm -- 18  A. Thehistory, the psychosocial
19 I'm going to assumethe SIGECAPSS was completed by |19 circumstances, family, social functioning, medica
20 oneof the staff people -- that document is handed 20 history, mental status examination, medical
21 off or record ishanded off to practitioner, 21 records or treatment records and information from
22 Doctor Neuhaus, that that would be -- it would be 22 care providers, which becomesincreasingly --
23 within the standard of carefor her to utilize 23 whichiscritical in the evaluation of children
24 that in conjunction with other methodsto arrive 24 and adolescents.
25 at a supportable diagnosis, correct? 25 Q. And conceivably, all of that information
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1 A. Itcouldbe, yes. 1 can bederived through aface-to-faceinterview?
2 Q. And that'swithin the standard of care? 2 A. | mean, potentialy.
3 A. That could be, yes. 3 Q. Okay.
4 Q. And, in fact, the SIGECAPSS coversthe 4 A. Again, one of theissueswith evaluating
5 minimum level of information that you would need 5 children and adolescentsis that their
6 toknow to screen for depression, correct? 6 developmental levels often preclude getting the
7 A. Asascreening tool, yes. 7 kind of good verbal information that you might
8 Q. And then the practitioner can usethe 8 need to form an opinion. They're often not the
9 SIGECAPSSrecord asameans by which to conduct a| 9 best describers, for avariety of reasons, of
10 face-to-faceinterview or evaluation? 10 their own emotional state or mental history.
11 A. Wél, it -- one's own -- whether there 11 Q. Soonewould rely on the observations or
12 wasa SIGECAPSS or not, that information should be 12 information from an adult who had familiarity with
13 reviewed in amental health evaluation anyway. 13 thechild?
14 But because one has some cluesin terms of 14 A. One-- one might and one -- it -- it
15 directionsto follow, one would then expand upon 15 frequently does, and after assessing the agenda of
16 the SIGECAPSS information in conjunction with all 16 the adult to the extent possible.
17 of the other information that you would get in an 17 Q. And when you say assess the agenda of the
18 evaluation. 18 adult, | presumeyou mean to -- to try to detect
19 Q. Now, as| understand your testimony, a 19 whether thereare ulterior motivesfor presenting
20 proper mental health evaluation would include a -- 20 thechild for an evaluation --
21 a-- obtaining or reviewing a history of a 21 A. Correct.
22 patient, correct? 22 Q. --for abortion?
23 A. Current and past history, yes. 23 A. Cor -- well, presenting a child for any
24 Q. Right. Wéll, history assumesa 24 evauation.
25 retrospective view, correct? 25 Q. Butinthiscase, for an abortion?
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1 A. In--in-- 1 A. It--it'snot aquestion of disagreeing
2 Q. That'swhat we'retalking about here, 2 with the choice. It'sdo -- my opinion would --
3 isn'tit? 3 if | wasinvolved psychiatrically in that case,
4 A, Yes, but--yes, soit -- when | say 4 which | would say typically, | would not be
5 ulterior, | don't mean ulterior motivesin terms 5 because such a case requires evaluation by a
6 of something nefarious, but just parents sometimes 6 gspecialist in the evaluation of children, my
7 have an agendathat's not alwaysin the child's 7 opinion would be based on such an evaluation and
8 best interest, unfortunately, and you want to make 8 if there are circumstances in that case that
9 surethat that's not necessarily the case. Or 9 indicate that that's one of those extreme cases,
10 there are other problems going on and the child 10 then that -- my opinion might support that, might
11 becomes an identified patient, as they say, when 11 support alate-term abortion or an early abortion
12 the problems are really elsewhere. 12 or whatever. But again, the -- these generic --
13 Q. Soif a--if aparent determinesthat 13 you know, an age by itself doesn't indicate
14 jt'sin thechild'sbest interest to obtain a 14 anything, a diagnosis by itself doesn't indicate
15 therapeutic abortion based on a mental health 15 anything. Y ou have to have the specific
16 evaluation that's been done, would you be 16 circumstances.
17 deferential to the parent'schoicein that regard, 17 Q. That can frequently bedrawn out during
18 even though you don't consider it to bean 18 theface-to-faceinterview?
19 appropriateintervention? 19 A. Often, not dways. But, and, again,
20 A. If peop-- if someoneislegally entitled 20 depending on the communication skills and the
21 to an abortion, then whether they are children or 21 developmental level of the child or adolescent,
22 adults, they are entitled to the abortion. And 22 put typically, you need somebody else.
23 thereason -- if they're legally entitled, they're 23 Q. And --and | think that you'vetestified
24 |egaly entitled, that's -- that'sit. | -- | 24 and | think you would agreethat -- that the
25 wouldn't have an opinion in such a case. 25 face-to-faceinterview can yield a wealth of
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1 Q. No medical opinion at all? 1 information about a patient's mental health
2 A. 1 don't know about a medical opinion. 2 gtatus, correct?
3 There might be amedical opinion that -- in terms 3 A. Correct.
4 of psychiatric opinion -- 4 Q. Andthefaceto-faceinterview is, in
5 Q. Okay. Psychiatric opinion? 5 large measure, an exercisein subjectivity or --
6 A. Would | have -- okay -- I'm -- maybe I'm 6 or judging subjective parameters of -- of -- that
7 confused and don't understand the question. Could 7 thepatient presents, correct?
8 you repeat it? 8 A. Wédll, there's some subjectivity in --
9 Q. Would you be deferential to a parent who 9 involved in it, there's some objectivity involved
10 would chooseto have an abortion performed for a 10 init. Someone -- just to use an extreme example,
11 minor child subsequent to a mental health 11 someone's not maintaining their personal hygiene,
12 evaluation that indicated that carrying the 12 that, you know -- and you can smell, you know,
13 pregnancy to term might cause substantial and 13 body odor, et cetera, that would be, | think, an
14 irreversible harm to the child's mental health? 14 objective type of observation, an example of an
15 Even though you don't believe -- 15 objective type of face-to-face observation. If
16 A. Would | be deferential -- 16 they can't sit till. There are -- there are
17 Q. --abortionis-- 17 certain objective elementsto it.
18 A. --tothe parent? | mean, it's 18 Q. Of course, sitting till is-- issort of
19 ultimately, if -- if it'saminor child, then a 19 in the eye of the beholder, isn't it? Some people
20 decision isultimately aparent's decision and | 20 would judge conduct as sitting still, otherswould
21 would have no -- they're the legal decision-maker. 21 --would not, correct?
22 | don't understand about -- about the deferential 22 A. Well, yes, but if you're talking about a
23 part. 23 psychiatric evaluation, you're not just talking
24 Q. Even though you might disagree with that 24 about necessarily someone whose more or less
25 choice? 25 gitting still, you're talking about someone who's
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1 agitated, has extreme psychomotor behavior, can't 1 Q. Pertinent medical considerations or
2 stop moving, tapping, et cetera. It'snot -- it's 2 medical history?
3 not -- the observations are not supposed to be for 3 A. Correct.
4 subtle signs necessarily, that kind of stuff. 4 Q. School or academic involvement if you're
5 Q. Let'sclarify the nomenclature herefor 5 talking about a school-age girl?
6 just amoment. Do you use synonymously 6 A. Correct.
7 psychiatric evaluation and mental health 7 Q. Interactionswith family members, isthat
8 evaluation? 8 part of the history?
9 A. Yes. 9 A. Yes.
10 Q. Andisit your view that a psychiatric 10 Q. And if it'sa person who works, their
11 evaluation is necessary under the standard of care 11 occupational characteristicsor their functioning
12 jn Kansasto justify alate-term abortion? 12 intheir occupation?
13 A. My understanding of the statute is that 13 A. Yes
14 it -- it does not say that a psychiatric 14 Q. Andtheremay beother categories, but
15 examination is necessary, that's the statute. 15 those are representative of the kinds of things
16 Q. Inorder to-- to meet the statutory 16 that -- that would be covered during the cour se of
17 requirements? 17 atypical mental health interview that'sbeing
18 A. No, it'snot necessary. 18 doneto cover thehistory of a patient?
19 Q. Allright. Let's--let'sgo back tothe 19 A. Thatiscorrect.
20 mental health evaluation. Duringthe--a--a 20 Q. Andthehistory really isbroken down
21 clinical interview, thereisno specific timethat 21 into medical and nonmedical, correct? In other
22 jt -- that it must last in order to be considered 22 words--
23 within the standard of care, correct? | mean, 23 A. Broad --
24 there'snohard and fast rulethat saysa -- a 24 Q. --if certain-- and I'm sorry. Go ahead
25 clinical inter -- theclinical interview must have 25 A. --broadly.
Page 565 Page 567
1 aspecific duration to bewithin the standard of 1 Q. Allright. And then thefourth category
2 care? 2 would be a mental statusevaluation, correct?
3 A. Thatiscorrect. 3 A. It'stechnicaly amental status
4 Q. And would you agree that some clinical 4 examination, but --
5 interviewswill belonger because of the 5 Q. Okay.
6 complexity of issuesor the -- the amount of 6 A. --yes.
7 information that's-- that'srequired to be 7 Q. Mental status examination.
8 covered in order to arrive at a diagnosis? 8 A. Yes.
9 A. That would be correct. 9 Q. And that'sbroken into two subparts, the
10 Q. And some could be appreciatively shorter? 10 psychiatric aspect and the cognitive aspect, is
11 A. Within certain reasonable limits. 11 that --
12 Q. And -- and you've never specified a 12 A. Moreor lesscorrect, yes.
13 minimum timethat'srequired in order to do an -- 13 Q. Anditisthecasethat in termsof --
14 an adequate clinical interview, correct? 14 and | think we've alr eady discussed that medical
15 A. Correct. 15 history issomething that can be derived through
16 Q. Andthereisno specifictimethat's 16 theinterview, correct?
17 designated asa minimum for conducting a proper 17 A. Assuming that you have someone who can
18 clinical interview, correct? 18 communicate that information.
19 A. Thereisno specific numerical 19 Q. And becauseit'sthe casethat physicians
20 designation of atime, no. 20 frequently do mental health interviews without the
21 Q. Thank you. In --intermsof the history 21 benefit of the -- of the -- all the medical
22 that ispart of themedical -- or the -- the 22 recordsthat are-- recordsthat have ever been
23 medical health evaluation rather, that would 23 generated regarding a certain patient, correct?
24 include a -- social characteristics, correct? 24 A. Thatiscorrect.
25 A. Correct. 25 MR. HAYS: Objection, assumes facts not
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1 inevidence. 1 A. | don't know that that'strue. A -- a
2 MR. EYE: I'mjust asking in terms of the 2 gtandard evaluation and documentation documents
3 general, amost kind of a hypothetical, | suppose. 3 significant positive and negative findings.
4 PRESIDING OFFICER: Overruled. 4 Again, when you're dealing with children and
5 BY MR. EYE: 5 adolescents, because there's always going to be a
6 Q. That'sthecase, isn'tit? 6 question of their developmental level and stage,
7 A. Thatisthe case. Depending onthe 7 you need to document the positive finding that
8 evaluation and what the evaluation is going to be 8 show their cognitive capacity, as well aswhat
9 used for, the standard of care may require at 9 their cognitive impairments might be. Now -- now,
10 |east an attempt to access those records, even if 10 orientation is pretty basic, but it also goes on
11 that attempt is unsuccessful. 11 to ask some other --
12 Q. Otherwise, it's permissibletorely upon 12 Q. Wasit your testimony under direct that
13 theverbal recapitulation of a patient's medical 13 --that you don't document negatives?
14 history in order to complete the mental health 14 A. | don'tthink so. Negatives can bejust
15 evaluation? 15 assignificant as positive findings.
16 A. It depends on the quality of -- of the -- 16 Q. True. Butintermsof determining that
17 of theclinical information you're getting. If 17 therewasno -- in aparticular patient, no
18 you're just not getting the information you need, 18 cognitive impairments, would it be necessary to
19 then, no, it would be below the standard of care 19 document -- to -- to use wordsto the effect,
20 torely onit exclusively. 20 there were no cognitive impair ments observed?
21 Q. Now, in termsof the mental status 21 A. Right. But --
22 evaluation -- or examination -- I'm sorry -- 22 Q. That would bea co --
23 A. Yes. 23 A. That would be adequate documentation
24 Q. -- mental status examination, the -- the 24 assuming there was some evidence of aclinical
25 psychiatric aspect of that, isthat part of the 25 evauation that you could under -- you could
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1 face-to-faceinterview processthat onecan -- can 1 understand what that -- no -- no cognitive
2 dothe psychiatric aspect of that mental status 2 impairmentsisaconclusion. You need at |east
3 evaluation during a face-to-face interview? 3 some data to understand how the physician arrived
4 A Yes 4 atthat. Soif you stopped at just orientation
5 Q. And likewise, with the cognitive aspect, 5 and the person could give you person, place and
6 isn't that something that can be covered during 6 time, you could write, no cognitive impairments,
7 theface-to-faceinterview? 7 but you haven't really done afull evaluation and
8 A. Yes 8 the person reading the document would not know
9 Q. Becausethe cognitive aspect would 9 that.
10 include questionsregarding whether a patient is 10 Q. Andyou agreed, | think, earlier, that
11 oriented timesthree, correct? 11 standard of carefor mental health evaluation and
12 A. That'sone question that's asked. 12 exam -- or examination can be met in the absence
13 Q. And orientation timesthree meanswhat? 13 of adequate documentation, correct?
14 A. That they know their name, their date and 14 A. Anything is possible and the absence of
15 -- name, date and wherethey are, | believe. 15 -- asthey say, the absence of documentation isn't
16 Q. And that could be derived pretty quickly 16 the documentation of absence, so, yes.
17 in termsof understanding whether the -- the 17 Q. Right.
18 patient iscognizant of their current place and 18 A. People can do things and not write down
19 timeand -- and their identity, correct? 19 that they did them.
20 A. Correct. 20 Q. Correct. Thank you. It'spermissible
21 Q. And if the cognitive function that the 21 for Doctor Neuhausin the course of doing mental
22 physician observes, Doctor Neuhaus observes, is -- 22 health examinations, to rely upon the observations
23 doesnot reflect any abnormalities, there would 23 of other physiciansof a particular patient that's
24 not be a necessity to document those negatives, 24 being evaluated, correct?
25 correct? 25 A. It dependswhat you mean by rely upon.
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1 Q. Re-- 1 Q. And would you -- do you know whether
2 A. Shecan arerely upon them to inform her 2 that'sthepracticein Kansas?
3 own evaluation, but she could not necessarily rely 3 A, lwouldassumethatitis. It's--
4 upon them as a sole basis for her diagnosis. 4 Q. Andthat's--
5 Q. Cansheusethem asasort of a 5 A. -- not uncommon among -- I'm sorry --
6 corroborativetool? 6 it's not uncommon among family practitioners,
7 A. Yes. 7 primary care practitioners, OB/GY Ns.
8 Q. Allright. Soif in the course of doing 8 Q. That aren't necessarily specialized in
9 amental health evaluation, it would be 9 psychiatry?
10 permissiblefor Doctor Neuhausto review, for 10 A. That -- that is correct. They -- yes.
11 example, Doctor Tiller's mental health evaluation 11 Q. And they can dothat and still be within
12 and usethat asa means by which to conduct at 12 thestandard of care?
13 least part of the face-to-faceinterview? 13 A. Uptoapoint, yes. And the more complex
14 A. One-- onewould hopethat if Doctor 14 the evaluation becomes and the less they adhere to
15 Tiller had done such an evaluation, that Doctor 15 established guiddlines for those kinds of
16 Neuhauswould be ableto review it. 16 evaluations or for general psychiatric
17 Q. Becausethat'spart of the history, isn't 17 evaluations, the further away from standard of
18 jt? 18 carethey're running the risk of moving.
19 A. Well, it -- it's part of the record 19 Q. Butit--itreallyisleft up tothe
20 review and it'sarecent evaluation froma-- a 20 practitioner'sclinical judgment during the course
21 physician. And you want -- and that would be part 21 of theface-to-faceinterview to determine whether
22 of what you would want to review, yes. 22 apatient -- whether a-- a--adiagnosis of a
23 Q. Okay. Doctor Gold, in -- in reviewing 23 mental health problem isjustified, correct?
24 the statutesthat you were provided, in terms of 24 A. | mean, if they're make -- if they're
25 performing a-- an evaluation asto whether or not 25 doing the assessment, then it istheir -- they can
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1 apatient would qualify for a late-term abortion, 1 do their own assessment. And those categories of
2 that statute doesn't requirethat the evaluation 2 doctors and perhaps some others off -- will often
3 bedoneby a psychiatrist, doesit? 3 do that.
4 A. No, itdoesnot. | don't think it 4 Q. Soit would bewithin the standard of
5 gpecifies anything about evaluation, it only 5 care?
6 gspecifiesacertain conclusion. 6 A. Again, it depends on the particular
7 Q. And there'sno specification asto how 7 evaluation. The more complicated the patient is,
8 that conclusion isreached in the statute? 8 the more the standard of care -- you know,
9 A. Thatiscorrect. 9 standard of care also requires that you don't
10 Q. From the per spective of an average prac 10 treat thingsthat you're not qualified to treat.
11 -- practitioner that we weretalking about earlier 11 And that's broadly pretty much everywhere and
12 in termsof evaluating standard of care or 12 there are exceptions for things like if you're the
13 establishing standard of care, an average 13 only doctor within, you know, 1,200 miles, you may
14 practitioner, would you agreethat practitioners, 14 be called upon to do things that a specialist
15 medical practitionersthat are not psychiatrists 15 would do if that person -- patient werein an
16 make diagnoses of depression that are the product 16 urban area and had easy access to an emergency
17 of aface-to-faceinterview with a patient? 17 room. But absent resource issues, the standard of
18 A. | --1'mnot sure | understand the 18 caretypically requiresthat if you're not
19 question. 19 qualified or trained or have the expertise to
20 Q. Would you agreethat practitioners make 20 treat something, you refer it to somebody who
21 diagnoses of depression, for example, and 21 does. Okay? So something that'srelatively
22 prescribetreatment for it that don't necessarily 22 gimple and straightforward, you could do an
23 do everything that you've specified that would be 23 assessment and not be outside the standard of
24 required in a mental health evaluation? 24 care. And something that's very, very,
25 A. Yes. 25 complicated would almost de facto put you outside
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1 thesaid -- standard of careif it requiresan 1 related to apsychiatric disorder?
2 expertise that you don't have and you don't refer 2 A. To some degree, but of course, it's not
3 it. 3 exactly the same.
4 Q. Doctor, what isyour -- it -- it -- it is 4 Q. Therearesomeoverlaps, but thereare
5 thecasethat patientsthat Doctor Neuhaus 5 somedistinctions aswell, correct?
6 evaluated, the 11 patientsthat -- whose charts 6 A. Thatiscorrect.
7 that you reviewed, they werethereto determine 7 Q. And would it be the case -- although
8 whether or not they could obtain alate-term 8 you've never done a mental health examination for
9 abortion, correct? 9 purposes of determining whether a-- carrying a
10 A. They were where? 10 pregnancy to term would cause a substantial and
11 Q. Atthe--at--at -- present in front of 11 irreversibleharmto a-- afemale's mental
12 her at Women's Health Care Servicesin Wichita? 12 health, would it be reasonableto expect that that
13 A. The -- my understanding was that they 13 kind of evaluation might have some common ground
14 weretherein order for Doctor Neuhaus to provide 14 with other kinds of mental evaluations -- or
15 asecond opinion regarding whether they would 15 examinationsrather, but would also have some
16 suffer -- suffer substantial and irreversible harm 16 gpecific characteristics?
17 toamajor organ. 17 A. Yes.
18 Q. Sothat wasa--that -- that'safairly 18 Q. Although you've never donethem?
19 gpecific kind of objectivein termsof the 19 A. Yes. | -- any evaluation is tailored to
20 evaluationsthat Doctor Neuhauswas doing, 20 the circumstances of the evaluation, particularly
21 correct? 21 aconsultation.
22 A. Correct. 22 Q. Andyou'venever received any training
23 Q. And you do evaluationsfor thingslike 23 about how to conduct an -- a mental health
24 disability, correct? 24 examination for a woman who -- or for afemale
25 A. Correct. 25 rather, whose pregnancy carried to term might
Page 577 Page 579
1 Q. You doevaluationsasfar asdetermining 1 cause substantial and irreversible harm, correct?
2 whether somebody's competent to stand trial, 2 A. No.
3 correct? 3 Q. You'venever been trained on that?
4  A. Correct. 4 A, |--1--1don't know anyone whose ever
5 Q. And those arefairly focused kinds of 5 been trained on that.
6 evaluations, the disability and competency, 6 Q. You'venever consulted with -- you never
7 correct? 7 knew Doctor Tiller, of course, did you?
8 A. Sometimes. 8 A. No, | did not.
9 Q. Yeah. | mean, you go intoit with the 9 Q. Andyou didn't review any of the
10 idea of you'rejudging a patient -- or not 10 materialsthat he developed in the course of his
11 necessarily a patient -- 11 practiceto help provide some guidancein that
12 A. Yes 12 regard, correct?
13 Q. -- but a person to determine whether or 13 A. Thatiscorrect.
14 not they have or don't have a disability, for 14 Q. Andyou've never consulted an attorney,
15 instance? 15 for example, to determine exactly what would be
16 A. Weéll, based on a psychiatric problem. So 16 required under a standard of careto makea-- a
17 determining -- people can have impaired 17 justifiable conclusion regarding whether carrying
18 functioning or lack competency for al kinds of 18 apregnancy to term would cause substantial and
19 reasons. My job isto determine whether those 19 irreversible harm to afemale's health, correct?
20 reasons are psychiatric. Andif they're not, to 20 MR. HAYS: Objection, relevant --
21 say, gee, move on to something else. 21 relevance.
22 Q. Would it bethe case that you usethe 22 MR. EYE: Goesto the basis of her
23 same evaluation techniquesto determinethe 23 knowledge.
24 competency of a person to stand trial asyou would |24 PRESIDING OFFICER: Overruled.
25 to determine whether somebody has a disability 25 A. No, I've never consulted an attorney for
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1 that reason. 1 therebeadocumentation asto the duration of
2 MR. EYE: Your Honor, thisis probably as 2 timethat a mental health examination requires?
3 good atimeto break as any for -- for me, at 3 A. No. There-- there'sarequirement asto
4 |east. 4 content, which implies that enough time has to be
5 PRESIDING OFFICER: Okay. 5 given to obtain that content, but it doesn't
6 (THEREUPON, arecess was taken.) 6 specify how much time it's going to be because
7 BY MR. EYE: 7 that's obviously going to differ.
8 Q. Doctor, a-- acoupleof itemsthat I'd 8 Q. My guestion wasthough asfar asthe
9 liketotalk -- ask you about concer ning Doctor 9 documentation is concer ned, not necessarily that
10 Tiller'smental health examination that he did and 10 there'sapreconceived ideathat, you know, a-- a
11 that you testified about -- or -- or some of the 11 mental health examination takes a particular
12 onesthat hedid you testified about. It wasyour 12 amount of time. My question’'sabout the
13 opinion that the onesthat you at least wer e asked 13 documentation aspect of it. You don't haveto
14 about, met the standard of care, correct? 14 record theduration of timethat the mental health
15  A. Yes 15 exam took in order to meet standard of carefor
16 Q. Okay. Andthe--thestandard of carein 16 documentation, correct?
17 termsof those meant the -- the recor dation, the 17 A. No. Not -- not if the content reflects
18 documentation of the -- the mental health 18 that an adequate examination was undertaken. In
19 examination. Doesthat include determining the 19 --inresponse to your previous question, for
20 duration of the examination, duration of time? 20 example, if someone documents that they spent an
21 A. Not specifically. 21 hour evaluating the patient, but then doesn't
22 Q. Okay. Becauseit'sthe casethat Doctor 22 document specific clinical information, thereis
23 Tiller'sdon't specify the duration of time that 23 at least an inference that's -- that they spent
24 those mental health examinationsthat he did 24 that time talking about clinical information.
25 required, correct? 25 Q. Aninferencethat they did take that time
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1 A. Thatiscorrect. 1 or that they spent the time speaking about
2 Q. Soany inferencethat there'sa 2 clinical information?
3 requirement for documentation purposesthat it 3 A. That'scorrect.
4 includetheduration of timethat a mental health 4 Q. Okay.
5 examination took isnot part of the standard of 5 A. Butif thereis--
6 care, correct? 6 THE REPORTER: Hold on. If they spent
7 A. No. 7 the time speaking?
8 Q. Soitispart of the standard of care? 8 BY MR. EYE:
9 A. I'msorry. 9 Q. -- about clinical information?
10 Q. | --let mestart over. It -- you said 10 A. Right. Butif there's no specific
11 that Doctor Tiller's examinations, mental health 11 clinical information and no documentation about
12 examinations met the standard of care, correct? 12 the amount of time spent with the patient, then
13 A. Correct. 13 there's no way even to tell that an actual
14 Q. And you could go back and look at the 14 clinical evaluation occurred.
15 onesyou testified about, but my review of them 15 Q. Widl, there'sadifference between
16 indicated that they did not includea 16 whether one occurred and the duration that -- that
17 gpecification asto the duration of timethat the 17 onerequired, correct?
18 mental health examination required. 18 A. Correct.
19 A. That is-- that isalso my recollection. 19 Q. Okay. And | --I'm -- I'm not dealing
20 Q. Right. And yet, in spite of the absence 20 with whether one occurred or not, I'm dealing
21 of that, that report -- or hisreports, | should 21 simply with the standard of carerequired to
22 say, met standard of care? 22 documenting the duration of timethat these exams
23 A. Yes. 23 took.
24 Q. Sowould we-- weinfer from that, that 24 A. Okay.
25 thereisno standard of carerequirement that 25 Q. Andthereisno standard of careto
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1 record thedur -- duration of timethat these 1 it being something of aurgent, emergent or crisis
2 examstook, because Daoctor Tiller didn't do that? 2 jssue, it -- which it isif the con -- if theidea
3 A. No 3 of suicide arises, then even as a consultant, one
4 Q. And yet, you found histo bewithin the 4 isobligated to make certain that somebody is
5 standard of care? 5 following up. Now, that may not require a
6 A. Correct. 6 gspecific referral to a specific counselor, but
7 Q. Intermsof the processthat wasused in 7 there has to be some follow-up of the psychiatric
8 Doctor Tiller'soffice to evaluate parents -- 8 care.
9 parents-- patientsfor purposes of -- of 9 Q. Now, when your deposition was taken back
10 abortions, isit your understanding that the -- 10 in Juneof thisyear, | believe you testified that
11 that theintake was handled by nonmental health 11 you were not familiar with the WHCS aftercare
12 trained staff? 12 provisions?
13 A. Yes 13 A, WH--
14 Q. Isitalsoyour understanding that they 14 Q. Women'sHealthcare Services, the -- the
15 weredirected to ask the questions from the 15 --the GeorgeTiller clinic.
16 SIGECAPSS and then record theresponsesthat they |16 A. | wasnot.
17 got from patientsor patients guardiansand 17 Q. Haveyou familiarized yourself with any
18 parents? 18 of -- with anything related to the Women's
19 A. Well, the outline indicator also had 19 Healthcare Services process or proceduresfor
20 some other questions on it besides the SIGECAPSS, 20 follow-up care since your deposition?
21 but it's my impression, understanding that they 21 A. Andwhen we're talking about follow-up
22 werebasically directed to ask these questions and 22 care, weretalking -- I'm referring to follow-up
23 record the answers. 23 psychiatric care.
24 Q. Wasit your understanding that they were 24 Q. I'm--I'm -- my question is-- right now
25 required torecord the answersverbatim or as 25 jsgeneralized to any follow-up care.
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1 closeto verbatim asthey could get it? 1 A. Okay. There-- thereisin some of
2 A. That, | don't have an understanding. 2 Doctor Tiller'srecords, aform that discusses
3 Q. Andtotheextent that thiswasthe 3 aftercare for the patients. And usually, that is
4 routinethat Tiller's staff engaged asfar as 4 -- or -- or when that form is present, that's
5 asking those questions and then writing down 5 exclusively OB/GY N care follow-up for the
6 responsesin averbatim way, is-- isreliance on 6 abortion. So thereisnothing in Doctor Tiller's
7 theMI and the SIGECAPSSreasonableto useasa 7 charts about follow-up psychiatric care.
8 part of a mental health examination? 8 Q. Is--is--isit your understanding that
9 A, At--yes as-- asadocument to review 9 inthe--in thehierarchy of treatment asrelated
10 and draw your attention to areas that need further 10 tothe 11 patientsthat -- whose chartsyou
11 elucidation. 11 reviewed, that Doctor Tiller would have been the
12 Q. Let'stalk alittle bit about the 12 primary caregiver or primary treater in that
13 aftercare aspect of your opinions. Is--isit 13 circumstance?
14 your opinion that in order to meet after -- in 14 A. Notredly, because he'sa-- heis not
15 order to meet standard of care, that Doctor 15 going to be following -- he's performing the
16 Neuhauswasrequired to makereferralsto other 16 procedure, so he's the primary caregiver for that.
17 health care providers when she concluded that 17 Q. Andthat'swhat | wasreferringto.
18 therewasa mental health diagnosis or a mental 18 A. For -- for the procedure.
19 health-based diagnosis? 19 Q. Right.
20 A. Not necessarily. 20 A. But not necessarily the primary caregiver
21 Q. Soit wasajudgment call asto whether 21 for these young ladies, some of whom come from
22 therewould be arecommendation for follow-up by |22 other parts of the country and --
23 Doctor Neuhaus? 23 Q. Theworld?
24 A. No. If oneisdiagnosing a psychiatric 24 A. Yes
25 disorder, and especialy if there is a question of 25 Q. Right. But asto Doctor Neuhaus and
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1 Doctor Tiller, Doctor Tiller wasthe primary 1 about?
2 treater of those -- of -- of those two physicians? 2 MR. EYE: Wdll, there's -- there are
3 A. That would be correct. However, the 3 formsin hisrecords that indicate follow-up care.
4 standard of care would still require that the 4 PRESIDING OFFICER: Did she testify that
5 consultant advise, ensure, particularly if it'sa 5 she saw them?
6 question of life and death, suicide, that thereis 6 MR. EYE: Right.
7 going to be some follow-up care. You can't simply 7 PRESIDING OFFICER: Doctor, did |
8 send a patient back to someone and say, | think 8 misunderstand your testimony?
9 there'sarisk of suicide and not ensure that 9 A. Yes. There-- there'saone-page form
10 something is going -- somebody -- some 10 that says aftercare.
11 professional isgoing to be following up on that, 11 BY MR. EYE:
12 and it could be Doctor Tiller and it could be 12 Q. Isthat indicativeto you of Doctor
13 somebody else. 13 Tiller'sclinicrealizing that the provision for
14 Q. Doyou know of any process or procedure 14 aftercare was something that they would be
15 that wasin place that would have put the burden 15 responsiblefor? Isthat a manifestation of that
16 for follow-up care, of whatever variety, on Doctor 16 obligation?
17 Tiller rather than the consulting physician, 17 A. | can'tredly -- it's not psychiatric
18 Doctor Neuhaus? 18 aftercare, so | don't know if theresadivision
19 A. Well, the burden would have been on -- on 19 of labor. There can be after -- you know, again,
20 both of them. The burden of one doesn't obviate 20 it justis-- generally says aftercare and it's
21 the burden of -- doesn't remove the burden from 21 focused on the surgery, so clearly, they felt an
22 the other one. They both, as doctors of someone 22 obligationto do that. | don't know if you could
23 with apotential life and death situation are 23 extend that to include an obligation to -- for
24 required to ensure that the appropriate steps are 24 oftercare for the psychiatric problems since
25 taken. Now, Doctor Neuhaus' obligation may only 25 that's not addressed.
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1 have extended to ensuring that Doctor Tiller was 1 Q. Did it -- did it exclude psychiatric
2 goingtofollow up onit. 2 aftercarein the-- as-- asa matter of the after
3 Q. Right. 3 --thefollow-up care?
4 A. Butshedtill had an obligation. 4 A. What do you mean by exclude?
5 Q. That -- that was the essence of my 5 Q. Did it explicitly say that this does not
6 question, isit -- 6 in -- cover psychiatric care or mental health?
7 A. Okay. 7 A. No, but it excluded it by omission. |
8 Q. --isit --isthat something that can 8 mean, it didn't say, we're not going to do it and
9 be, on a collaborative basis essentially, Doctor 9 sosomeoneelse hastodoit. It said -- it just
10 Tiller'sresponsibility by agreement or by process 10 simply didn't addressit, which doesn't tell you
11 and practice asit developed within his clinic? 11 whether they understood what their obligation was
12 A. It--itcould. 12 or not.
13 Q. Allright. 13 Q. If theWomen's Healthcar e Services staff
14 A. Butagain, it -- it would have to be -- 14 or Doctor Tiller, for that matter, didn't
15 it could not be implicit. That would not meet the 15 follow-up on aftercare, you know, for mental
16 standard of care. It -- it would haveto be 16 health purposes, it -- and they werethe-- the
17 explicit. 17 officethat wasresponsible for follow-up carein
18 Q. Doesthefact that Doctor Tiller'sclinic 18 aglobal sensefor these patients, wouldn't it be
19 had aform that was specific to each patient that 19 reasonablefor Doctor Neuhausto rely on Women's
20 related to follow-up carebeindicative -- 20 Healthcare Servicestodoreferralsor follow-up
21 MR. HAYS: Objection, factsnot in 21 careasnecessary?
22 evidence. 22 A. It depends on the case and the
23 MR. EYE: Wdll, hisrecordsarein 23 circumstances. When you have a question of
24 evidence and it includes follow-up care. 24 suicide, it is not the standard of care to assume
25 MR. HAYS: Inwhat form are you talking 25 that somebody €elseis going to take care of it.
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1 Q. Allright. 1 aparticular patient situation can inform a
2 A. Even asaconsultant. 2 diagnosis?
3 Q. Let'stalk alittle bit about the -- you 3 A. Uptoapoint, yes.
4 would agreethat theterm " mental harm" isa 4 Q. Youtedtified in relation to Patient 7
5 nebulous concept, correct? 5 that you did not have a basisto -- to disagree
6 A. Correct. 6 with the GAF score of 15. Do you remember that
7 Q. And that mental harm is, essentially, a 7 testimony?
8 lay person'sterm, correct? 8 A. Not specifically.
9 A. Yes. 9 Q. Wadll, yeah, it's patient-
10 Q. But it has-- and when you use -- or when 10  A. Oh.
11 you hear theterm mental harm, you havea-- a 11 Q. -- Patient 7.
12 constellation of thingsthat it would include, 12 A. Okay. I'mon 8, so thiswould be --
13 correct? 13 okay.
14 A. Correct. 14 Q. Doyou have abasisto disagree with the
15 Q. And that that would include an impact or 15 GAF of 15in thecase of Patient 7?
16 -- or symptomsthat would have a significant 16 A. There's no specific clinical datafor me
17 impact on life combined with -- or strikethat. 17 to agree or disagree with the GAF gathered by
18 It would have a significant impact on lifeand it 18 Doctor Neuhaus --
19 could bethebasisfor a psychiatric disorder, 19 Q. And --
20 that is, what iscommonly nermed -- termed in the 20 A. -intheassignment of this--
21 lay world asa mental harm? 21 Q. Sorry.
22 MR. HAYS: Objection compound. 22 A. -- number.
23 BY MR. EYE: 23 Q. And would -- would that be your testimony
24 Q. Could that alsorefer to a psychiatric 24 astoall the GAF scoresthat you looked at for
25 disorder, mental harm? 25 these patients? | guesstherewould be 10 of
Page 593 Page 595
1 A. Yes. | -- | assume as -- in the same way 1 them.
2 that the term "nervous breakdown" can refer. It 2 A. Wadll, there's -- yes, there's 10 of them.
3 --it's--itisvery nebulous. 3 | would think so. And without going through each
4 Q. Allright. 4 one specifically, broadly, | would say, yes. Asa
5 A. Itcertainly encompasses, | think, to the 5 generd rule, thereis no data collected by Doctor
6 lay understanding, more than the presence of a 6 Neuhausto indicate how she arrived at her
7 psychiatric diagnosis. 7 conclusion of the GAF rating scale.
8 Q. And whether a person -- whether a -- 8 Q. Atleast nodatathat are-- that are
9 female qualified for alate-term abortion because 9 reported?
10 it could -- because carrying a pregnancy to term 10 A. Intherecord, that is correct.
11 could carry substantial and irreversible 11 Q. Those data may have been gathered, but
12 consequencesto the health of thewoman -- strike 12 they arenot reported?
13 that. I'm not -- I'veforgot exactly wherel was 13 A. That -- that's always a possibility.
14 going with that question, so never mind. 14 Q. And would the same -- would the same hold
15 Would you agreethen that thereisarolefor 15 truefor the DTREE process?
16 subjectivity in doing these mental health 16 A. Totheextent that -- well, yes, it would
17 examinations? 17 --itwould hold true.
18  A. Tosomedegree, thereis, yes. 18 Q. Okay. Isthe--inrelation to Patient
19 Q. Andthat it isalsothe casethat social 19 8, asl recall your testimony, that there was some
20 factorscan play arolein determining whether a 20 indication intheMI -- and I'll let you get to
21 diagnosis of a -- of a mental health problem 21 that.
22 exists, correct? 22 A. Yeah, I'mthere.
23 A. Thatiscorrect. 23 Q. --intheMIl, that therewasa -- that
24 Q. Andthat to acertain extent, even 24 thepatient disclosed enough information to
25 dtatistical probabilities of -- of -- that bear on 25 indicate that therewasthe potential for harming
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1 herself or the baby if -- if the pregnancy was 1 alternatives?
2 carried toterm, correct? 2 A. I'mnot -- I'm not sure | understand the
3 A. Thatiscorrect. 3 question.
4 Q. Isthat information, that she would harm 4 Q. Isit your understanding that when
5 herself or possibly the baby, that'sclinically 5 patients consulted with Doctor Neuhaus, that her
6 subjective, correct? 6 purpose wasto determinetreatment alternatives
7 A. Certainly, yes. 7 for whatever problems might be presented to -- to
8 Q. And it'ssomething that you would take 8 her from a patient?
9 seriously? 9 A. My -- well, my -- patients -- doc -- my
10 A. Yes. 10 understanding is Doctor Tiller referred patients
11 Q. Andit'sindicative of a patient whois 11 to Doctor Neuhaus for the evaluation of whether
12 extremely distressed, isn't that afair -- 12 there would be significant and irreversible harm
13 A. That would be afair statement. 13 onthe basis of mental harm, psychiatric disorder,
14 Q. Andthat --is--isit also fair to 14 whatever term the statute -- you -- you know,
15 extrapolate from that that the distress hasits 15 irreversible harm of amajor body organ. Inthis
16 originsin the unwanted pregnancy? 16 particular case, the implicit or explicit object
17 A. Wadl, it certainly would appear so and 17 of that evaluation was the mental health.
18 you'd probably beright, but it -- it could be 18 Q. Sol --
19 something else and you wouldn't know unless you 19 A. S0 -- sothe answer to the question is
20 dug around. 20 that it -- it wasan eval -- it was amental
21 Q. And that digging around iswhat may 21 hedth evaluation in terms of severity and
22 happen during the cour se of the face-to-face 22 permanence of amental harm. It's-- it's hard to
23 interview or evaluation? 23 understand how a mental harm would be severe -- is
24 A. Correct. 24 gignificant and irreversibleif it didn't riseto
25 Q. Between physician and patient? 25 thelevel of apsychiatric disorder. If it'sa
Page 597 Page 599
1 A. Correct. 1 psychiatric disorder and it's an urgent matter,
2 MR. EYE: May I, Your Honor? 2 then treatment alternatives would not necessarily
3 PRESIDING OFFICER: (Nods head.) 3 be part of that evaluation. But if it'san urgent
4 BY MR. EYE: 4 or emergent matter, again, the standard of care
5 Q. Onceadclinician understandsin the case 5 requiresthat there be an intervention directed
6 of Patient 8 that there -- that thereisfairly 6 towardsthat urgent or emergent matter.
7 specific suicide thoughts or ideation, | guessis 7 Q. And thenatureof that intervention could
8 theproper term, would that be sufficient to 8 rangefrom -- or could include -- not necessarily
9 concludethat therewasa mental health disorder 9 would range, but could include hospitalization?
10 with the patient asit was pre -- asthe patient 10 A. Yes.
11 was presented that day? 11 Q. Pharmaceuticals, drugs could be part of
12 A. It would be enough to conclude that there 12 that intervention?
13 wasa-- no, is-- isthe answer, as unlikely as 13 A. Possibly.
14 that sounds. 14 Q. Psychotherapy?
15 Q. Sothat by itsdf, in your judgment, 15 A. Possibly.
16 would not be sufficient to conclude that 16 Q. Could beabortion? You don't think so?
17 continuation of the pregnancy to term might havea |17 A. | --1don'tthink so, no. It'snota
18 substantial and irreverse -- irreversible harmful 18 treatment for a psychiatric disorder or an
19 consequenceto the patient? 19 intervention for apsychiatric disorder. And it
20 A. Thatiscorrect. Tomorrow, she might 20 could include referral to a specialist, achild
21 feel differently. 21 and adolescent eval -- mental health specialist to
22 Q. Isityour --isit your view that the 22 further elucidate the nature of the -- of the
23 mental health examination that Doctor Neuhaus 23 problem. | mean, there could -- again, there
24 performed for the patientsthat -- whose charts 24 could be circumstances. There was nothing | saw
25 you reviewed was to deter mine treatment 25 inthe 11 chartsthat | evaluated that indicated
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1 that alate-term abortion would be a treatment for 1 let'stake the mental health out of it -- who has
2 adiagnosis of major depression or acute stress 2 an abortion and the doctor saysto her, you really
3 disorder. 3 should -- you know, you're going back home, you're
4 Q. But you went into the evaluation of these 4 going to be somewhere else, you should see your
5 chartswith theideathat -- that abortion 5 regular OB/GY N two weeks from now to follow up to
6 wouldn't beatreatment in -- in -- in any event, 6 make sure that, you know, everything's okay,
7 correct, except in the -- kind of the outlier 7 there's nothing that says that she has to do that,
8 dituation whereyou get -- 8 that's her choice.
9 A. Well, based on my clinical training and 9 Q. Allright?
10 experience in the diagnosis and treatment of 10 A. Youknow. But the physician hasto tell
11 psychiatric disorders, generaly, in psychiatric 11 her to doit. Thereisaburden on the physician
12 disordersin pregnancy, the medical standard of 12 to provide guidance regarding aftercare treatment.
13 care generally does not acknowledge that abortion 13 And to ensurethat if she choosesto avail herself
14 jsatreatment for any psychiatric disorder, it's 14 of it, that aftercare treatment is available to
15 just more intervention, except under extraordinary 15 her.
16 circumstances. 16 Q. Isthereany assumption about capacity to
17 Q. And soif awoman choosesto get an 17 --tobeableto afford that aftercaretreatment?
18 abortion after going through the mental health 18  A. Notinthe standard of care, no.
19 evaluation process, if she choosesto -- or a 19 Q. Becauseyou dealt with -- or you covered
20 female choosesto get an abortion, it would not 20 some chartsof peoplel think we -- your testimony
21 necessarily haveto comport with or -- or hurt -- 21 wasthat they were obviously -- | mean, you know,
22 her condition would not necessarily haveto be 22 in sort of an objective sense, pretty
23 such that it would requireintervention by another 23 poverty-stricken.
24 healthcare provider, afollow-up? In other words, 24 A. Therewas one chart, yes, where that was
25 shecould till get the abortion without the 25 clearly aconsideration.
Page 601 Page 603
1 necessity of -- of other kinds of intervention? 1 Q. Sofollow-up carein that instance would
2 A. You'velost me. I'm sorry. 2 have been problematic in terms of being ableto
3 Q. A woman could still get an -- after going 3 afford it absence of some sort of state support or
4 through the evaluation process and determined to 4 --or state payment of -- for that care?
5 bequalified to -- to get an abortion -- 5 A. That, | could not answer directly.
6 A. Competent to agree. 6 Whether the patient can afford it or not, again,
7 Q. -- competent to agree, meetsthe 7 doesn't relieve the physician of taking the
8 requirementsthat -- 8 appropriate steps regarding aftercare.
9 A. Right. 9 Q. Now, you used theterm alittle while
10 Q. --that--that areset out in --inthe 10 ago, emergent situation or emer gent condition.
11 recordsand soforth, and the abortion occurs, 11 Would that be, in your judgment, if a patient
12 there'snot a, per se, requirement that would have 12 presented with an emergent condition, that that
13 that woman necessarily be followed up by another 13 would justify alate-term abortion based on mental
14 physician, correct? 14 health reasons?
15 A. Followed up for what? 15 A. It'spossible. Again, the--the--1 --
16 Q. For anything? 16 the circum -- the mental health circumstances that
17 A. Thewoman herself -- the patient is not 17 would create a situation of significant and
18 required to do anything. It's the physicians who 18 irreversibleharm, | -- again, | can't -- | have
19 arerequired to do something. So the burden of -- 19 not been able to come up with those cir -- those
20 of action, so to speak, is on the physicians 20 circumstances. That may be afailure of
21 providing care, not on the patient. Any patient 21 imagination on my part. | would like to believe
22 can choose to do or not do anything they want to 22 that | could recognize them when | see them.
23 do, regardless of how many doctors recommend that 23 Q. Butyou don't really have any experience
24 they doit, you know, that they follow certain 24 in that anyway, do you, in terms of evaluating
25 health procedures. So if you have awoman -- 25 women for abortions?
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1 A. No, | don't haveany -- it's-- it's -- 1 treatment modality to choose?
2 jt'snot a-- areal life event in the practice of 2 MR. HAYS: Objection, relevance.
3 psychiatry. 3 MR. EYE: Wadll, we've been talking about
4 Q. Widl,it'sareal lifeevent in the -- 4 -
5 the patientswho went to Women's Healthcare 5 PRESIDING OFFICER: Well, I -1 --we
6 Servicesin Wichita, correct, to be evaluated for 6 plowed that field.
7 an abortion, correct? 7 MR. EYE: May the witness answer that
8 A. Itwasared life event to be evaluated 8 question, though?
9 for significant and irreversible harm of a major 9 PRESIDING OFFICER: She's answered it
10 body organ -- or abody organ, but it didn't 10 before.
11 gpecify that it was mental or brain or 11 MR. EYE: All right.
12 neurological. 12 BY MR. EYE:
13 Q. Wdl,if --if it'sacasethat a-- that 13 Q. Inthecaseof Patient 11, Doctor Gold,
14 that hasbeen -- that statute has been interpreted 14 you couldn't -- based on what you reviewed, you
15 by -- including the United States Supreme Courtto |15 couldn't rule out a major depressive disorder,
16 include preservation of the mental health of a 16 correct?
17 woman, would that be enough to -- 17 A. No, I could not rule out amajor
18 MR. HAYS: Objection, factsnot in 18 depressive disorder.
19 evidence, and it's also not relevant. 19 Q. And that was partly because you didn't
20 MR. EYE: Wédll, the -- thefactsarein 20 evaluatethe patient, correct?
21 evidence in terms of the statute that was provided 21 A. I'm not sure how to answer that. | -- |
22 tothe -- to Doctor Gold. 22 --that'snot -- | mean, | supposeif | had
23 PRESIDING OFFICER: Objection overruled. 23 evauated the patient myself, | would have an
24 You better reask the question, | don't think the 24 opinion asto what diagnosesto rulein or rule
25 doctor followed it. | don't. 25 out, but that's not the basis for my opinion, that
Page 605 Page 607
1 BY MR. EYE: 1 | couldn't ruleitinor ruleit out.
2 Q. Doesthe-- thereality that late-term 2 Q. | --1--1'mjust asking the question.
3 abortionsareavailable for mental health 3 You couldn't ruleit out based upon what you
4 purposes, asthe statute -- and | won't belabor 4 reviewed?
5 theterm again -- but asthe statute K.S.A. 5 A. Thatiscorrect.
6 65-6703 specifies, isthefact that there'sa 6 Q. Isit accurateto characterizethe DTREE
7 legal right to that procedureto prevent permanent 7 asarule-out processor can -- can it beused as
8 irreversible-- rather irreversibleand 8 arule-out process?
9 substantial harm to the woman, does that matter to 9 A. It--it can beused asadiagnostic aid
10 you from a medical standpoint? 10 inavariety of ways.
11 A. Well, that'swhat I'm saying. | mean, 11 Q. And -- and one of them isto rule out
12 I'm-- | -- | can't imagine that there could be 12 some--
13 circumstances whereirreversible harm could occur, 13 A. Yesand no.
14 put it's not possible to say that thereis 14 Q. It--s0,yes, it -- it --it can be used
15 jrreversible harm absent treatment. So if you're 15 that --
16 talking about a psychiatric disorder or mental 16 A. It could be used that way. Again, it
17 disorder, the standard treatments for those which 17 depends on the accuracy of the data that -- of the
18 have been found to be in many, many people 18 datathat's being entered.
19 effective, would imply that it's not a permanent 19 Q. Assumingthe data are accurate, it could
20 or irreversible harm to develop depression or 20 beused asarule-out process, correct?
21 anxiety, or even aposttraumatic distress 21 A. With medical certainty, withinin a
22 disorder, people recover from those. 22 reasonable degree of medical certainty?
23 Q. Butit'sthe-- the patient's choice -- 23 Q. Widll, that kind of depends on, again, the
24 or the patient and their parent or guardian, in 24 data.
25 thecase of aminor, it'stheir choice asto what 25  A. Yeah
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1 Q. Okay. 1 A. Yes, anything and everything.
2 A. Butl--1--1--1havea--its--1 2 Q. I want tomakesurel get some of these
3 readlly don't think it can be used to rulein or 3 looseends. You'venever had any experience asan
4 rule anything out in and of itself regardless of 4 office practitioner in primary care, correct?
5 the accuracy of the data. 5 A. Not outside my medical school and
6 Q. It--it--it'spart of theoverall -- 6 internship, no.
7 it'spart of the evaluation, it's not any one 7 Q. Samequestion for a family physician,
8 definitive part of the evaluation, it'sjust a -- 8 which may bevery closeto the same thing --
9 one of the components of the evaluation? 9 A. Yeah.
10  A. TheDTREE? 10 Q. --butjust--
11 Q. Thequestionsthat are asked from the 11 A. Yes. Medica school and internship.
12 DTREE that -- that yield responses? | believe 12 Q. You'venever beenin an officeto
13 your testimony wasthat it could be used as an 13 practicethat on a day-to-day basis?
14 evaluation tool? 14 A. No.
15 A. Tool, or an assigt, yes. But that 15 Q. Allright. And you've never practiced as
16 doesn't -- atool or assist doesn't lead to a 16 an OB/GYN?
17 definitive rule-out of anything. 17 A. Thatiscorrect.
18 Q. No, but it'sassistsin -- it -- it'sone 18 MR. EYE: Your Honor, may | have just a
19 way to get to arule-out? 19 few momentsto --
20 A. Inthe context of abroader evaluation, 20 (THEREUPON, adiscussion was had off the
21 yes. 21 record.)
22 Q. Which therule-out process, whether it's 22 MR. EYE: That concludes my cross
23 doneusing DTREE and other methodsor GAF and |23 examination, Y our Honor. Thank you, Doctor Gold.
24 other methods, that's another way of -- of 24 THE WITNESS: Thank you.
25 arriving at a differential diagnosis, isn't it? 25 PRESIDING OFFICER: Any redirect?
Page 609 Page 611
1 MR. HAYS: Objection, compound. 1 MR. HAYS: Yes, sir. AndI'mjust going
2 A Wwdl-- 2 -
3 MR. EYE: Okay. I'll just gowithit. 3 REDIRECT EXAMINATION
4  BY MR.EYE 4  BY MR.HAYS
5 Q. Usingthe DTREE and other methods, like 5 Q. Doctor Gold, for thereview of the
6 theface-to-faceinterview, isaway toarrive at 6 patient recordsfor Doctor Neuhaus, could you tell
7 adifferential diagnosis, correct? 7 uswhat her purpose was that was documented in
8 A. | would say that's correct. The object 8 therefor doing that mental health evaluation for
9 of any evaluationisto -- isto arrive at a 9 each patient?
10 differential diagnosis, what -- regardless of what 10 A. No, | could not.
11 toolsyou use. 11 Q. Isthereany referencetoareferral for
12 Q. When you -- when you reviewed the -- the 12 alate-term abortion located within those recor ds?
13 chartsfor purposes of writing your opinion, you 13 A. Inthe MI Statements, sometimes there are
14 kept track of your hours, didn't you? 14 referencesto obtaining an abortion and also
15 A. |did. 15 referencesto how far along the pregnancy is.
16 Q. Okay. And that was so that you could 16 That'sascloseasit gets.
17 bill for your services, correct? 17 Q. What about any information documented
18 A. That iscorrect. 18 within those patient records about her referring
19 Q. Andtherewasn't any other reason you 19 those patientsto anyone?
20 kept track of your hours, wasthere? 20 A. Thereisno -- thereisno information
21 A. No. 21 regarding referrals from Doctor Neuhaus to anyone.
22 Q. Andwhilel'm at it, what isyour fee? 22 Q. Now, for are-- strikethat.
23 A. It's$400 an hour. 23 What isthe difference between the mental health
24 Q. Isthat for anything that you do on the 24 evaluation that is documented within Doctor
25 case? 25 Neuhaus patient recordsand any other mental
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1 health evaluation? 1 abortion?
2 A. Any other? | mean, they al differ from 2 A. These are not admission records, no,
3 each other to some degree. 3 there's no evidence of an admission for amedical
4 Q. Aretherebasicrequirementsthat need to 4 procedure.
5 bemet in order to meet the standard of care? 5 Q. Areany of patient -- are Doctor Neuhaus
6 A. Well, there are basic elements that 6 patient records pertaining to mental health
7 should be present. They can vary -- in other 7 evaluations?
8 words, it -- you don't need to have necessarily 8 A. Wheretherecords exist, they are
9 all of the elements that would comprisea-- a 9 pertaining to mental health evaluations.
10 mental health evaluation present to indicate that 10 Q. Now, let'stalk about the standard of
11 the standard of care has been met, but you have to 11 carejust briefly. You spoke about the standard
12 have at least some of them. And so it varies from 12 of carefor the mental health evaluation being
13 doctor to doctor what they choose to document. 13 national. Why isthat?
14 The reason Doctor Neuhaus failed to meet the 14 A. Becausetheresource -- because the
15 standard of careis because, essentialy, she 15 training programs are nationally accredited and
16 doesn't have any of them. But Doctor Tiller's, 16 must meet national standards. Every training
17 for example, aso don't have al the elements 17 program has to meet the same standards to be
18 necessarily, but he has enough of them so that 18 accredited. They're al based on training and use
19 |ooking at his documentation, it would meet the 19 of the DSM, which isanational and international
20 standard of care. But it certainly doesn't have 20 resources -- resource. Board certifications are
21 dl of them that you would seein afully, you 21 nationally administered examinations. There may
22 know, comprehensive mental health evaluation, and 22 heregional differences along thelines, for
23 it'snot required to, to meet the standard of 23 example, of having certain minority populations or
24 care. 24 cultural populations for whom dlightly different
25 Q. Now, would it beappropriatefor a 25 -- or adaptations of the standard process may be
Page 613 Page 615
1 psychiatrist to admit a patient for an abortion? 1 required. But, generally speaking, the elements
2 A. Patients who are admitted for abortions 2 of amenta health evaluation are relatively
3 are usually admitted to an OB/GY N service through 3 standardized across the United States at this
4 amedical doctor such asan OB/GY N or agenera 4 point.
5 practitioner or asurgeon. Psychiatrists would 5 Q. And do you have an opinion asto whether
6 never bein aposition, again, absent any other 6 Kansaswould be different for any reason?
7 resources, medical resources in the area of 7 A. | know of no reason that Kansas would be
8 admitting a patient for a surgical procedure that 8 different and -- and | would hope it wouldn't be
9 --again, just not -- 9 unlessthere was areally good reason.
10 Q. Andisthat why you have not admitted a 10 Q. Now, taking the standard of care out of
11 patient for an abortion? 11 the mental health evaluation portion and generally
12 A. Yes. If | wasan OB/GYN, | probably 12 gpeaking about it, why would a standard of care be
13 would have admitted a patient for an abortion. 13 different in someother -- in onelocality in
14 I'm apsychiatrist, psychiatrists don't do that, 14 comparison to another locality?
15 it'snot part of their practice. Sol'veaso 15 A. The primary reason these daysis access
16 never admitted a patient for an appendectomy or a 16 to medical resources. So, for example, in an
17 prain tumor removal. 17 urban area, presumably, there are going to be
18 Q. Isthereany indication within Doctor 18 gpecidistsin various types of medical and
19 Neuhaus patient recordsthat she admitted these 19 surgical practice. If you go out to avery rural
20 patientsin for abortions? 20 area, even in Kansas, that there might be -- not
21 A. That she? 21 bean OB/GYN and babies might all be delivered by
22 Q. That sheadmitted these patientsin for 22 family practitioners, for example. But in rural
23 abortions? 23 areas, again, even in Kansas, there should be
24 A. Admitted them into a hospital ? 24 accessto various kinds of medical specialists and
25 Q. Or admitted them anywherefor an 25 practitioners. So presumably, there are
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1 psychiatristsin Wichitaand even child 1 -
2 psychiatrists or psychologists if you want to use 2 PRESIDING OFFICER: 1 don't recall it.
3 apsychologist or social workersin -- in Wichita 3 Do you recall approximately when and where?
4 who could, theoretically, perform these 4 MR. HAYS: It was when he was doing the
5 evaluations. Whereas, out in the middle of avery 5 comparison of the skills of the surgeon and the
6 rural area, there might not a psychiatrist for, 6 mental health specialist. That's about as close
7 you know, hundreds of miles. So that would -- 7 as| can get now, Your Honor.
8 that would affect the standard of care. 8 MR. EYE: | don't realy remember him
9 Q. Now, you spoke about using the 9 using a surgeon as a comparison, but --
10 transcriptsof thetrial and also theinquisition. 10 PRESIDING OFFICER: I'msorry. | -- |
11 How did you usethosetranscriptsin your review? 11 don't -- ask your question again. And, Mr. Eye,
12 A. Wadll, | had already reviewed the records 12 jumpinif you need to.
13 beforel had read the testimony transcripts, but 13 MR. EYE: Okay.
14 the testimony transcripts strengthened and -- and 14 BY MR. HAYS:
15 my opinions by deepening my understanding of the 15 Q. How would you go about determining a
16 process that seemed to have occurred. Excuse me. 16 doctor'squalification to perform a mental health
17 Q. And through thosetranscripts, what did 17 evaluation?
18 you get a deeper under standing of ? 18 MR. EYE: I'm going to object on the
19 A. Of -- of the -- of how an evaluation 19 basisit's beyond the scope of cross.
20 might be conducted when referred to Doctor Neuhaus 20 PRESIDING OFFICER: How -- again, how do
21 from Doctor Tiller'sclinic. So, based on Doctor 21 youclaim that thisis--
22 Neuhaus records and even on Doctor Tiller's 22 MR. HAYS: It'swhen he went into you
23 records, how the referral came about and what 23 either have to observe, talk to or review the
24 kinds of evaluations were -- what the nature of 24 records of the physicians to be able to determine
25 the evaluations were was not a hundred percent 25 how to evaluate how they -- how well they perform
Page 617 Page 619
1 clear, the testimony made that much clearer, and 1 their menta health.
2 aso clarified the -- well, let me just stop there 2 PRESIDING OFFICER: That was her
3 --I'mgoing tojust say it made it much clearer. 3 deposition testimony that she gave three things
4 Q. Now, wereyou made awar e of Doctor 4 you do.
5 Neuhaus training? 5 MR. HAYS: And he asked questions of --
6 A. Yes, | was. 6 based off that, correct?
7 Q. And how did you become familiar with 7 PRESIDING OFFICER: And he -- and that
8 that? 8 she only did one of these things.
9 A. |, at some point, reviewed Doctor 9 MR. HAYS: It wasthe -- the observe,
10 Neuhaus CV and | also read her testimony where 10 speak to or review doc -- documentation.
11 shedelineated her training in -- well, her -- her 11 PRESIDING OFFICER: And -- and then
12 --her mental health training, the CV included all 12 you're claiming Mr. Eye went where?
13 of her training. 13 MR. HAYS: Weéll, that goes to how you
14 Q. Now, how would you go about determininga |14 would evaluate a performance of aphysician's
15 doctor'squalification to perform a mental health 15 qualification of amental health evaluation.
16 evaluation? 16 MR. EYE: No. Sir, the-- the genesis of
17 MR. EYE: Objection, | think it's beyond 17 that -- I'm sorry -- | don't -- the --
18 the scope of cross. 18 PRESIDING OFFICER: The objectionis
19 MR. HAYS: | believe he went into the 19 sustained.
20 comparison of skills of a surgeon and mental 20 MR. HAYS: Okay.
21 hedlth specialist and went down that road and had 21 BY MR. HAYS:
22 her actualy try to make a difference between 22 Q. From your experience, what type of mental
23 thosetwo ahilitiesand | believe he even asked 23 health evaluationsdo OB/GY Ns perform?
24 her this very question. 24 A. Relatively basic evaluations. Generally,
25 MR. EYE: | -- | don't recall that, but 25 they will die -- evaluate and dying -- do an
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1 evaluation to diagnose for depression and anxiety. 1 documentation. Why would you want to document the
2 And if they think there's anything else going on, 2 positive and also the negative implications or
3 they will refer for aconsultation. Or if they 3 indicationswithin a patient's record?
4 begin treatment for those disorders and the 4 A. Because both positive and negative
5 patient doesn't respond or continuesto have -- to 5 findings can be significant, so -- and can inform
6 -- or -- or worsens, again, they will refer toa 6 adiagnostic assessment and a-- and a--
7 psychiatrist. 7 treatment issues.
8 Q. And why do they refer out? 8 Q. Would it -- no, strike that.
9 A. Because generaly, their training and 9 Can you tell mewhat ANO timesthree meansto you?
10 expertise limits them to very basic mental health 10  A. Alert and oriented in -- to person, place
11 evaluation and treatment and they are not 11 andtime.
12 comfortable providing anything more in-depth. And 12 Q. And how do doctors normally document
13 if they feel their patient needsit -- needs 13 that?
14 something that's more complex than just the basic 14 A. Waell, again, it varies, but at a minimum,
15 gtraightforward evaluation and treatment for 15 you see anotation ANO times three, and usually,
16 depression and anxiety or they provide that and 16 it'sin either handwriting or on a signed
17 it'snot yielding the desired results, then they 17 document. So the signature impliesthat -- that
18 refer out. They -- they just don't feel that they 18 the evaluation wasdone. And if it's handwritten
19 have the expertise and training to do it. 19 in, that implies that the evaluation was done. So
20 Q. Now, let'stalk about Patient 2. What 20 you ask the person their name and what the date is
21 was Patient 2 diagnosed with? 21 and what thetimeisand --
22 A. Magjor depressive disorder, single 22 Q. Isit usually documented --
23 episode, severe without psychotic features. 23 THE REPORTER: I'm sorry. What wasthe
24 Q. And doesthat diagnosis have a gatekeeper 24 end of that?
25 requirement? 25 A. I'msorry. Timeof year or -- or
Page 621 Page 623
1 A. Itdoes. You haveto have one of the 1 something along that line.
2 first two listed criterion in the DSM in order to 2 BY MR. HAYS:
3 make -- make this diagnosis for amajor depressive 3 Q. Isit usually documented if they were
4 episode. 4 alert and oriented timesthree?
5 Q. Let'slook at that patient'sMI 5 A. Ifyouareformally documenting a mental
6 Statement. Istherenot onelocated within there? 6 status examination, then, yes, itis. If you're
7 A. 1don't -- we'retaking about Patient 2? 7 not formally documenting it, then not necessarily.
8 Q. Correct. 8 Q. Now, in the course of a mental health
9 A. No, | don't see one. 9 evaluation, how can a physician rely upon another
10 Q. Okay. Let'stalk about the M| Statements 10 physician'srecords?
11 generally. 11 A. Wadll, if they form an -- an element of
12 A. Okay. 12 thedatathat's being reviewed, it can figurein
13 Q. Wasthere any evidence of Doctor Neuhaus 13 inavariety of ways. Oneisit can direct a
14 usingthose M| statementswithin her mental health |14 physician to -- if there have been positive
15 evaluationsfor any of the patients? 15 findingsin the other physician's evaluation, it
16 A. Some of them had initials on them which | 16 can direct the current physician to look for those
17 interpreted to be not Doctor Neuhaus' possibly, 17 problems and perhaps evaluate them further, expand
18 giving her the benefit of the doubt, since they 18 upon them. If there are none, then it might be an
19 werein what's purported to be her file. Which 19 indication that if the new physician -- or the
20 would indicate that she -- usually, when a doctor 20 current physician is finding problems, it's new,
21 initials something, it means that they've read it. 21 whichisn't asignificant piece of information.
22 Q. Doyou know whether theinitials, in 22 |If thefor -- physician's records document an
23 fact, were Doctor Neuhaus'? 23 evaluation and then also document treatment and
24 A. | donot, but | assume they were. 24 now the new physician is evaluating it and the
25 Q. Now, let'stalk alittle bit about 25 person's better, there's an implication that the
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1 treatment was effective. If they're not better, 1 purpose and if you don't tailor the evaluation
2 it -- there'san implication that the treatment 2 towards that purpose, you may miss the significant
3 was not effective. So there are many ways that 3 elementsrelevant to the goal of the evaluation.
4 you can rely upon that documentation. But the -- 4 Q. Sohow would you tailor a mental health
5 the significant thing -- the significant caveat 5 evaluation for a specific purpose?
6 about relying on anyone else's documentation, 6 A. It depends-- it very much depends on the
7 whether it'sa physician or not aphysician, is 7 purpose.
8 that that was an evaluation at that moment in 8 Q. How would onebetailored for the
9 time, whether it was yesterday or aweek ago or a 9 Patients1through 11?
10 year ago. You're seeing that patient today, and 10 MR. EYE: | -- | would object, it lacks
11 what happened yesterday or aweek ago or ayear 11 foundation because this witness doesn't have the
12 ago may not be what's going on with that patient 12 requisite experience or training to establish that
13 today. And so you need to do your own evaluation 13 shewould know what the mental health examination
14 because people's mental status change, their 14 for alate-term abortion would consist of.
15 physical status change. Pregnancy, by definition, 15 PRESIDING OFFICER: | believe that's
16 isachanging -- arapidly changing physiological 16 correct. The doctor hastestified she has no
17 statein avariety of ways. 17 experience -- correct me, Doctor, you tell meiif
18 Q. Doesrelying upon those -- of thefirst 18 |I'mwrong -- she basically has no experience of
19 physician's evaluation relieve the second 19 any type of counseling for abortions and so forth.
20 physician'sduty to document their mental health 20 THE WITNESS:. That is correct, | mean, in
21 evaluation? 21 the--
22 A. No. 22 BY MR. HAYS:
23 Q. Why not? 23 Q. What isthe purpose of -- indicated
24 A. Forthereasons| just explained, that 24 within the patient records of that mental health
25 evauation was good for, you know, that time of 25 evaluation was performed for?
Page 625 Page 627
1 that day. Evenif it was an hour ago, it may or 1 A. Inthe patient records, thereisno
2 may not have changed. 2 indication of the purpose of the evaluation.
3 Q. Andin Doctor Neuhaus' records, could you 3 Q. Aretherediagnosesin that patient
4 determinewhat patient records of Doctor Tiller's 4 record?
5 shereviewed? 5 A. Yes thereare-- inall of them, but
6 A. In--in her testimony, Doctor Neuhaus 6 one.
7 stated that she would review what Doctor Tiller's 7 Q. Now, how would you tailor a mental health
8 clinic provided to her, which wasif -- typically, 8 evaluation to cometo a diagnoses for each one of
9 if -- the intake sheet and the M| Statements. She 9 those patients?
10 also testified that she reviewed other physician's 10 MR. EYE: Same objection as| stated
11 recordsif they were available and accompanied the 11 before just a few minutes ago, lacks foundation
12 patient. However, she also testified that when 12 and no qualifications.
13 shereviewed records, she would copy them into her 13 MR. HAYS: Sir, the patient records that
14 file. And athough there are copies often of 14 are included within Doctor Neuhaus' patient
15 Doctor Tiller's -- you know, there's lways -- | 15 records are specifically the only evidence you
16 think all of them have an intake form and most of 16 have asto diagnoses. Thereisno referral
17 them have at least one M1 form, none of them have 17 indication within those, there's no purpose of
18 acopy of -- of any other physician's records. 18 what is occurring in those patient records?
19 Q. Isthereany documentation within any of 19 PRESIDING OFFICER: Correct.
20 her patient records how she used those documents? |20 MR. HAYS: So I'm asking her what the
21 A. No, thereisnot. 21 mental health evaluation, the -- how to tailor a
22 Q. Now, you also indicated that a mental 22 mental health evaluation to come to the diagnoses
23 health evaluation would betailored to a specific 23 that are present within those patient records.
24 gituation. Why isthat? 24 THE REPORTER: I'm sorry. How to tailor
25 A. Because every evaluation is donefor a 25 amenta health evaluation?
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1 MR. HAYS: -- to come to the diagnoses 1 MR. EYE: | think he'sfree to argue
2 that are present within those patient records. 2 that, but I don't know that it forms the basis for
3 MR. EYE: Same objection. 3 aproper question.
4 PRESIDING OFFICER: How to tailor her? 4 PRESIDING OFFICER: Objection sustained.
5 MR. HAYS:. How you would tailor amental 5 Moveon.
6 health evaluation for the purpose of coming to 6 BY MR. HAYS:
7 diagnosis. 7 Q. Now, does an attorney set the standard of
8 MR. EYE: Wdll -- 8 careby which a doctor must meet?
9 PRESIDING OFFICER: | -- 9 A. No
10 MR.EYE: I'm sorry. 10 Q. Now, you spoke about Doctor Tiller's
11 PRESIDING OFFICER: | don't think you do 11 mental health evaluation. Wasyour opinion that
12 that. Do you tailor your mental health evaluation 12 he met the standard of care only for
13 so0you can get a specific diagnosis? 13 documentation?
14 THE WITNESS:. Sometimes you -- well, not 14 A. Yes
15 to get a specific one, but to come to adiagnostic 15 Q. And do you have an opinion whether he met
16 conclusion, sometimes you do. 16 the standard of carein the performance of his
17 PRESIDING OFFICER: WEéll, of course, a 17 mental health evaluation?
18 conclusion. 18 A. | donot.
19 THE WITNESS: Yeah. 19 Q. Tomeet thestandard of carefor
20 MR. HAYS: But for the specific purpose 20 documentation, would any after care provisions need
21 tocometo adiagnosis. 21 tobedocumented?
22 MR. EYE: Then | would object on the 22 A. It depends.
23 basisthat it's-- | think it's so vague that it 23 Q. What doesit depend on?
24 —- it doesn't redly goto apoint that isat 24 A. |t dependson the purpose of the
25 jssue. 25 evauation and the -- the level of urgency of the
Page 629 Page 631
1 PRESIDING OFFICER: Yeah. Canyou 1 need for care.
2 rephraseit, because I'm not following you a bit 2 Q. Now, you also spoke about aftercare being
3 here. I'msorry. Maybe I'mjust -- 3 documented within Doctor Tiller'srecord. What
4 BY MR. HAYS: 4 type of after care was documented within his
5 Q. For every mental health evaluation that's 5 record?
6 performed, do you haveto cometo a diagnosis? 6 A. Follow-up OB/GY N type care.
7 A. No. 7 Q. Could you turn to page 85 of Patient 1's
8 Q. Now, if you weregoing to perform a 8 record for Doctor Tiller.
9 mental health evaluation to cometo a diagnosis, 9 A. Pdient 1, yes.
10 how would you tailor that mental health 10 Q. And wasthat an aftercare document that
11 evaluation? 11 you weretalking about?
12 MR. EYE: Objection, it'svague, it 12 A. That'soneof them. | saw -- | -- | saw
13 doesn't go to anything in particular related to 13 another one also that was different from this one.
14 thiscase. Andif it'sintended to address the 14 Q. Do they contain the sameinfor mation?
15 mental health evaluation for alate-term 15 A. |--I'dhavetolook. | mean, I'm --
16 abortions, then I'd renew my objection that | made 16 I'm happy to look and see.
17 afew minutes ago concerning foundation 17 Q. Goahead.
18 qualifications. 18 A. Allright. SothisisPatient 1. If you
19 PRESIDING OFFICER: I'm sorry, Mr. Hays, 19 -- et mejust double-check before | say. Okay.
20 | still don't understand where we're going here. 20 If you look at Patient 2, Bates 48 --
21 MR. HAYS: Weéll, the menta health 21 MR. EYE: Madam, isthisfrom Doctor
22 evauations were for the -- if you take alook at 22 Tiller's record?
23 therecord, there's no indication that the mental 23 THEWITNESS:. Yes. I'msorry. Thiswas
24 hedlth evaluations were for the referral. The 24 the other type of document | was referring to,
25 indication isthat they were for adiagnosis. 25 whichis-- it says at the bottom, final checkout
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1 exam, the date, the time, the findings and -- and 1 speaking, she is emphatic about saying that she
2 some handwritten notes at the bottom, reviewed 2 was using it to document her own evaluation.
3 breast care, uterine massage, DVT prophylaxis, | 3 MR. HAYS: | have no further questions.
4 can't read the second thing, something -- 4 RECROSS-EXAMINATION
5 A-something, A, and then call referral source. So 5 BY MR. EYE:
6 that's -- that's not quite an aftercare plan that 6 Q. Doctor Gold, | want toask just a-- a
7 onewould provide for the patient, that's one for 7 couple of questions about documentation. | think
8 the medical documentation of thelast visit. Soll 8 that in your direct testimony from yesterday, you
9 -- so that was the other document | was thinking 9 mentioned that therewasn't any national or --
10 of. 10 that you weren't trained on in med school on
11 BY MR. HAYS: 11 documentation. | think it was something like you
12 Q. Isthereany document within Doctor 12 |earned by fire. | think maybeit'sliketrial by
13 Tiller'srecord that specifically pertainsto 13 fire?
14 psychiatric care, aftercare? 14 A. Yeah. Youlearn whenyou screw it up.
15 A. No. 15 Q. Okay. Right. Wéll, trial by fire?
16 Q. Now, why would the presence of 16 A. Right, that'swhat | said.
17 suicidality not be enough to conclude a patient 17 Q. Yes. | mean, that's-- that'sthe
18 hasamental disorder? 18 |earning experience.
19 A. Because people can have extraordinarily 19 A. Right. The QA people come and get you.
20 dtrong brief reactions or temporary reactionsto 20 Q. Andinthat regard, sinceit'snot
21 adversity up to and including impulsive suicidal 21 formally taught asa subject in medical school,
22 thoughts and acts. Most psychiatric -- to qualify 22 thereisat least a possibility for variation from
23 for apsychiatric diagnosis such as the ones that 23 practitioner to practitioner in terms of what
24 arein these charts, one would have to -- there's 24 documentation should berequired in a particular
25 aminimum amount of time that that reaction hasto 25 circumstance?
Page 633 Page 635
1 be present or that -- that suicide -- that -- that 1 A. And-- and thereis variation.
2 the distress, because suicidal thinking rarely 2 Q. Andtotheextent that thereare
3 occursin the absence of other kinds of distress 3 variations, do you have an -- you haven't
4 if, you know -- it would have to be present for a 4 undertaken to determine what variations might
5 longer time. Now, it certainly is an emergency 5 apply in Kansas?
6 and it may even be an emergency that would qualify 6 THE REPORTER: I'msorry. I'm sorry.
7 for involuntary psychiatric hospitalization to 7 MR. EYE: That'sall right.
8 protect that person'slife, but it doesn't 8 THE REPORTER: And to the extent that
9 necessarily infer astanding psychiatric disorder. 9 therearevariations--
10 You know, situational stress can be very, very 10 BY MR. EYE:
11 severe. Andif aperson isimpulsive as children 11 Q. You haven't undertaken any sort of
12 and teenagers often are, can lead to very 12 inquiry to know what variations might be present
13 unfortunate outcomes involving suicidality, even 13 in Kansasasfar asdocumentation for -- for
14 though yesterday they may have been okay. 14 instance, a mental health evaluation?
15 Q. Now, let'stalk about the DTREE and the 15 A. Wdl,it'sa-- thevariationsin my
16 GAFsalittlebit. Doyou know how Doctor Neuhaus |16 experiencein evaluating charts from -- and
17 was using those programs? 17 documentation from all over the country are more
18 A. Doctor Neuhaus stated in her testimony 18 variations from doctor to doctor rather than from
19 that she was using them to document her 19 regiontoregion. So | would not be aware of a
20 evauations because it was faster and more 20 regional variation in Kansas.
21 thorough. The automated process made it faster 21 Q. Morepractitioner to practitioner
22 and aso, she said it was more thorough. 22 variation?
23 Q. Wassheusingit asadiagnostic tool ? 23 A. That -- that would be correct. But the
24 A. Thereisone point in the testimony where 24 use-- but -- but the lack of specific clinical
25 she seemsto say that sheis, but generaly 25 data gathered by the doctor conducting the
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1 consultation or evaluation is-- would not qualify 1 Q. Documentation. Okay.
2 asavaridtion. 2 And the-- whether it requires documentation isa
3 Q. And that actually bringsit to my next 3 judgment that hasto be made asthe evaluation is
4 question -- 4 proceeding?
5 A. Okay. 5 A. Or afterwards. But, you know, | mean,
6 Q. -- about the -- you mentioned that there 6 documentation -- what you choose to document is
7 wereformal and informal documentation or could be | 7 aways amatter of -- of judgment. But relevant to
8 formal, could beinformal. And | presumejust by 8 standard of care, certain things should be
9 theuse of those terms, a formal anticipates a 9 documented. Again, and what those things are
10 more expansive documentation and informal assumes |10 depends upon the type of evaluation that you're
11 alessexpansive? 11 doing and how complex the presentation is.
12 A. It --it'snot necessarily so much 12 Q. Wewerelooking at Patient 1 records page
13 expansiveasit is how you collect and then 13 Bates85in Doctor Tiller's compilation. Could
14 document it. So that, for example -- let metry 14 you refer to that again, please.
15 to giveyou an example. You can include 15 A. Yep.
16 information about -- that -- information that 16 Q. That'sthe--1 think wereferred toit
17 would be found or elicited in amental status 17 asafollow-up careor an aftercare note.
18 examinationin aformal way, you could write alert 18 A. Correct.
19 and oriented times three, speech normal, behavior 19 Q. Inthisinstance, right, | think you --
20 normal, and go through every single element and 20 you mentioned that this appeared to you that she's
21 formally list positive and negative findings. Or 21 -- perhapsit wasthe other record welooked at --
22 you could write a brief couple of statements 22 that it wasbeing directed to an OB/GYN or that
23 saying, no evidence of hallucinations, delusions, 23 shewasbeing -- it wasrecommended that she
24 patient was oriented, mood appeared good. That 24 follow-up with her OB/GY N, correct?
25 would beinformal. The information that you 25 A. Weéll, it could be an OB/GYN, it could be
Page 637 Page 639
1 collected, theoretically, should be approximately 1 a--it'samedical doctor --
2 thesame. You could, for example, on cognitive 2 Q. Oh.
3 testing write, not formally tested, but grossly 3 A. -- asopposed to a psychiatric doctor.
4 within normal limits. So that would let someone 4 And it's directed both towards the doctor and
5 know that, you know, you didn't feel the need to 5 towardsthe patient.
6 go through awhole process of cognitive testing 6 Q. Okay. And if the patient is compliant
7 because I'm talking to you, you clearly did not 7 and follows up and has a mental health problem at
8 appear to be suffering any kind of impairment. 8 that point, that's something they could take up
9 But that would be an informal report. 9 with a physician pursuant to thisfollow-up,
10 Q. | just want to makesurethat | 10 correct?
11 understand. Your testimony from yesterday was, at |11 A. Depends on the problem.
12 |east in someinstances, there -- the necess -- 12 Q. But they could present the problem, at
13 therewasnot a necessity to document negative 13 any rate?
14 findings. Therewere someinstances where 14 A. If they haven't dready killed
15 negative findings are not necessary to be 15 themselves, for example.
16 documented, correct? 16 Q. For example?
17 A. 1 would have to see what the context of 17 A. Yeah.
18 that was-- | -- | -- of that particular statement 18 Q. Ifthey--
19 was and what | was responding to. 19 A. Orif they haven't already done something
20 Q. Okay. Soyou wouldn't necessarily agree 20 elseto harm themselvesin the interim, short of
21 that in -- that in some instances, a negative 21 suicide or -- or developed another medical problem
22 finding doesn't require documentation? 22 relative to their psychiatric status.
23 A. A negative finding that's relevant to the 23 Q. Now, you can't hold a physician
24 substance of the evaluation would require 24 responsiblefor every time somebody commits a
25 documentation. 25 suicide after an abortion, correct?
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1 A. Absolutely not, no. 1 of foilswith initials next to them. Do you see
2 Q. Okay. Thank you. 2 those?
3 A. Butthisformjustis--is, | will have 3 A. Yes.
4 apregnancy test one week and three weeks after my 4 Q. Doyou seetheonefor MHC consult?
5 abortion. So that implies atime span of at least 5 A. Yes.
6 oneweek. And it does not suggest when the 6 Q. Would that be-- that initial there,
7 follow-up doctor should be there if -- should see 7 would that be consistent with the other initials
8 her if there's a one-week -- in someone wha's 8 you saw that you were giving the benefit of the
9 acutely suicidal or who might take other action 9 doubt that were Kristin Neuhaus ?
10 because the abortion did not resolve the 10 A. Yes
11 situational stress. So, for example, the family 11 Q. And MHC, isit reasonable to advancethe
12 was till rejecting the adolescent even though she 12 jdeathat that relatesto the mental health
13 had had an abortion simply because they still were 13 consult?
14 unhappy with her. A week isalongtimeto go 14 A. Yes.
15 without follow-up, psychiatric follow-up in an 15 Q. And thiswould be evidencethat she
16 emergent or urgent situation. 16 performed it, correct? It'd be some evidence of
17 Q. Isthereany -- for thispatient, Doctor, 17 it, correct?
18 wasthereany indication she was suicidal -- or 18 A. It--itwould-- it -- it -- yes. |
19 thePatient 1? 19 mean, it would be -- it doesn't say what the
20 A. Patient 1, let's see. 20 consult consisted of.
21 Q. You might -- let mejust direct -- maybe 21 Q. Right. But just that it was done?
22 wecan shorten thisup alittle bit -- direct your 22 A. Just that something was done that was
23 attention to Bates5in Doctor Neuhaus record, 23 described as a mental health consult.
24 that the--the GAF. And underneath the GAF 24 Q. You mentioned that standard of careisa
25 ratingisnot in therange of oneto 10 because 25 |egal concept, correct?
Page 641 Page 643
1 thefollowing -- 1 A. Weéll, the -- well, there's a -- no, there
2 THE REPORTER: |I'm sorry. 2 isa-- amedica standard of care.
3 MR. EYE: I'm sorry. 3 THE REPORTER: I'msorry. Thereisor
4 THE REPORTER: Underneath the GAF 4 jsn't?
5 rating? 5 A. Is--I'msorry -- a-- let mestop for a
6 BY MR. EYE: 6 second, because I'm alittle --
7 Q. --theGAF ratingisnot in the range of 7 MR. HAYS: Do you need to take a break?
8 oneto 10 because of the following criteria. And 8 PRESIDING OFFICER: Mr. Eye, how much
9 oneof thosecriterion is, it says, the patient 9 longer?
10 hasnot been suicidal or in danger of 10 MR. EYE: Oh--
11 intentionally hurting her self. 11 THE WITNESS: Yeah.
12 A. Weél, | --1--1 would rather -- I'm 12 MR. EYE: -- | don't have alot of
13 gplitting hairs, | suppose, but | would rather 13 recross remaining --
14 baseit on Doctor Tiller's evaluation. Andin 14 THE WITNESS: Okay. Let me--
15 Doctor Tiller's evaluation, there is no indication 15 MR. EYE: -- but if thisisatime --
16 of suicidality in this particular patient. 16 THE WITNESS: -- let me-- no, let me --
17 Q. Sofor thechart asawhole between 17 if -- if we're going, we'll go. Standard of care
18 Doctor Neuhausand Doctor Tiller, suicide wasn't 18 jsalegal concept. It can aso -- there are
19 anindication of concern, correct? 19 gtatutes which define what islegally required,
20 A. AsfaraslcantelinPatient 1. 20 which inform amedical standard of care, whichis
21 Q. Now, back on page 85 again, could you 21 what the average practitioner does when they
22 just flip tothat? 22 perform agenera examination and a specialist
23 A. Yes. 23 does when they perform a specialty examination or
24 Q. Thank you. Down in the -- the lower 24 when ageneral practitioner performs a specialist
25 |eft-hand quadrant of the page, thereareanumber |25 evaluation or examination, they're held to what
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1 the average specialist would do. And, determining 1 inor witnessing other people's problems with
2 what those are are medical determinations, but the 2 documentation is often one of the best teachers.
3 concept of standard of careisalega concept. 3 Q. The--1--1 believein -- in your
4 BY MR. EYE: 4 redirect, therewasa question that -- that --
5 Q. And, did your review of the statutes help 5 posed to you that was about the purpose for the
6 in -- the statutesthat were provided -- provided 6 referral. Did you understand that question to be
7 toyou from the staff counsel for the petitioner, 7 thepurposefor Doctor Tiller sending a patient to
8 did those help inform your idea of stand -- 8 Doctor Neuhaus, wasthat your under standing of the
9 standard of carein this-- in this case? 9 question?
10 A. Wédll, they provided what the legal 10 A. That was my understanding, yes.
11 requirements are for documentation and the legal 11 Q. And did you find in Doctor Tiller's
12 requirement for alate-term abortion. And the 12 records, a-- a correspondencethat was attributed
13 documentation oneis -- is certainly congruent 13 to Doctor Neuhausreporting her recommendation for
14 with reasonable standard of care documentation. 14 patientsthat she had evaluated?
15 Q. Andiswhat you'rereferringto for the 15 A. Waéll, there was aletter from Doctor
16 -- thisstatute for documentation, was that 16 Neuhaus, | don't recall whether it wasin every
17 actually the Kansas Administrative Regulation 17 singlefile, but it wasin -- if not in every
18 100-24 dash -- | can't -- 18 single one, then it wasin amost all of them. It
19 A, 100-20 -- 19 was--
20 Q. 2? 20 Q. Andinthat letter, you could certainly,
21 A. 100-20 -- well, | have 100-24-1. 21 atthevery leadt, infer the purpose that Doctor
22 Q. Okay. 22 Neuhauswas carrying out for her evaluation of
23 MR.HAYS: Wl -- 23 these-- of these patients? Let'stakealook at
24 BY MR. EYE: 24 one.
25 Q. So-- sothat helped inform your idea of 25  A. Yeah. | haveonefrom -- that'sin
Page 645 Page 647
1 what the standard of carefor documentation would 1 Exhibit 37, Bates page 4. Will that do?
2 pe? 2 Q. Tel uswhich patient that'sfor.
3 A. No. Ittold mewhat thelegal 3 A. Patient 4.
4 requirements werein Kansas. | understand from 4 Q. Thank you. Hold on a second here. And
5 yearsof training and personal trials by fire and 5 it was Bates 4?
6 witnessing trials by fire, et cetera, and also 6 A. Bates4.
7 risk management training that doctors receivein 7 Q. Andthat letter carriesa-- | mean, this
8 terms of adequate documentation, what isthe 8 isaletter from Doctor Neuhausto Doctor Tiller,
9 standard of care for documentation. A -- again 9 at least on itsface, that'swhat it indicates,
10 what'slisted legally -- what's listed in the 10 correct?
11 |egal statute is not necessarily everything the 11 A. Yes.
12 average practitioner does even though they may be 12 Q. And it refer -- references a specific
13 |egally required to do it, they don't always do 13 patient, correct?
14 it. And the average practitioner iswhat -- the 14 A. Correct.
15 practices of the average practitioner establishes 15 Q. And says, Dear Doctor Tiller, | am
16 standard of care. 16 referring the above named patient to your
17 Q. Sothat'sactually kind of an experienced 17 organization for consultation regarding her
18 based standard of care -- 18 unwanted pregnancy. The patient may suffer
19 A. Well,it'sclinica -- 19 substantial and irreversible impairment of a major
20 Q. -- aspect? 20 physical or mental function if shewereforced to
21 A. --wdl, it'sclinical training, it's 21 continuethe pregnancy. Do you seethat?
22 experience and it's teaching and supervision of 22 A. Yes.
23 residentsand fellows. Soit -- it's not only 23 Q. Andit'ssigned by Doctor Neuhaus.
24 experiential, but experience is the best teacher. 24 A. Correct.
25 And, you know, the trial -- being either involved 25 Q. Isitreasonabletoinfer from the
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1 verbiagein thisletter that Doctor Neuhaus had 1 Q. And | think you said you presumed that
2 evaluated the patient for purposes of determining 2 pecausethey werewithin Doctor Neuhaus' records,
3 whether the patient would suffer substantial and 3 that they originated with Doctor Neuhaus, correct?
4 irreversibleimpairment of amajor physical or 4 A. That'scorrect. In many of these cases,
5 mental function if the pregnancy wer e to continue? 5 Doctor Neuhaus had access to these M| documents
6 A. Yes, that isthe maximum that you could 6 which could have formed the basis for the data,
7 infer from this, but, yes. 7 theyes-- theyes or no answers for the DTREE
8 Q. Allright. You wereasked about the data 8 without her own clinical evaluation. So when you
9 that weresupplied for the -- we'll takeit one 9 set-- sothat'salso possible. There'sno
10 for one-- one by one. GAF, do you remember on 10 evidenceto indicate that a specific clinical
11 redirect being asked about the origin of the data 11 evaluation of that specific patient was undertaken
12 that werein -- in -- inserted into the GAF -- 12 by Doctor Neuhausin her file.
13 A. I nolonger remember it, sir. I'm sorry. 13 Q. Okay. Youwerealsoand--and | --I'm
14 MR. HAYS: Objection, | don't believe 14 not surel understood this altogether, but did you
15 that wasin redirect. 15 find that there wasthe fact that therewasn't a
16 BY MR.EYE: 16 letter from Doctor Tiller to Doctor Neuhaus
17 Q. You --you were asked questions about the 17 saying, I'm sending this patient to you for
18 datafor the GAF, correct? 18 evaluation to be a documentation problem?
19 PRESIDING OFFICER: Shewas asked about 19 A. Not necessarily.
20 the GAF and the DTREE and how Doctor Neuhauswas |20 Q. You had patientsreferred to you over the
21 dealing -- wasusing it. Doctor Neuhaus said the 21 phone and/or face-to-face consultsfrom -- with
22 way to document the evaluation of -- 22 another physician who refersa patient to you?
23 THE REPORTER: I'm sorry, Your Honor. 23 A. Yes
24 PRESIDING OFFICER: I'm sorry. 24 Q. Weweretalking about Patient No. 2 and |
25 THE REPORTER: Doctor Neuhaus said? 25 think you were asked a question about her major
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1 PRESIDING OFFICER: Theway todocument | 1 depressivedisorder and whether that required a
2 her evaluation, it wasfaster and morethorough 2 gatekeeper event.
3 using asadiagnostic tool. 3 A. Yeah. A gatekeeper criterion, yes.
4 BY MR. EYE: 4 Q. Would therapeand incest qualify asa
5 Q. The-- doyou have any information one 5 gatekeeper event?
6 way or the other that would tell you that the data 6 A. Weéll, thereisn't agatekeeper event. A
7 that were used to plug in to the GAF originated 7 gatekeeper criterion refersto the diagnostic
8 with something other than interviewsthat were 8 criterion inthe DSM. Now, for a post-traumatic
9 conducted by Doctor Neuhaus? 1'm -- 1 guess|'m 9 dtressdisorder or acute stress disorder, which is
10 asking you, do you have any information to lead 10 the early stages of a post-traumatic stress
11 you to believethat those data wer e falsified? 11 disorder, typically, you have atraumatic event.
12 A, | --wdl, | --1--fasfiedinthe 12 But, for depression, atraumatic event is not
13 sense of -- 13 required. The gatekeeper criterion refer to one
14 Q. Madeup? 14 or two symptoms that must be met in order for a
15  A. | --1don't-- | don't think they were 15 diagnosisto be met.
16 necessarily made up or fabricated, but | -- 16 Q. Couldrapeor in -- rape and incest be
17 Q. That'sall | wastryingto get to. Same 17 the causeof -- of a mental -- strikethat -- of a
18 way for DTREE, same question. 18 psychiatric disorder?
19 A. | --1don't think they were made up or 19 A. Itcould.
20 fabricated, they -- but they might not have come 20 Q. Which would include a major depressive
21 from Doctor Neuhaus own clinical evaluation. 21 disorder?
22 Q. But there'sno -- these-- the DTREE and 22 A. Possibly, yes.
23 GAF werefound within the -- the contents of 23 Q. Doctor, totheextent that there -- there
24 Doctor Neuhaus' records, correct? 24 isDTREE and GAF infor mation within Doctor
25 A, Thatis--thatiscorrect. 25 Neuhaus file, that would at least imply that
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1 therehad been an attempt by Doctor Neuhausto 1 referral from Doctor Neuhausto Doctor Tiller
2 generateinformation to enter into the GAF and 2 |ocated in any of her patient records?
3 DTREE, correct? 3 A. No.
4 A. Not -- not -- 4 Q. Let'stakealook at Patient 11.
5 MR. HAYS: Objection, speculation. 5 THEWITNESS: Can|l --
6 MR. EYE: No. I'm-- | just asked if she 6 MR. HAYS: Doyou need a--
7 couldinfer that. It's-- 7 THE WITNESS: -- | need a break, yeah.
8 PRESIDING OFFICER: You can answer it, if 8 PRESIDING OFFICER: Well takea
9 you can. 9 10-minute break.
10 A. Yeah. Not, not necessarily. 10 (THEREUPON, arecess was taken.)
11 BY MR. EYE: 11 PRESIDING OFFICER: Back on the record.
12 Q. Sothepresence of the DTREE and -- and 12 Mr. Hays.
13 GAF within the chart doesn't have any significance |13 MR. HAYS: Thank you, sir.
14 astotheinformation that is-- that isused in 14 BY MR. HAYS:
15 the GAF and DTREE asfar asit coming from a 15 Q. Could you turn to Exhibit 44, Bates page
16 mental health exam? | mean -- 16 46 and in Doctor Tiller'srecord.
17 A. Wdll, if -- if there was specific -- if 17 MR. EYE: Which patient?
18 there wasinformation specific to that particular 18 MR. HAYS: Patient 11.
19 patient -- if there was clinical information 19 A. Bates-- I'm sorry -- which Bates page?
20 gpecific to that particular patient included in 20 BY MR. HAYS:
21 the DTREE and GAF, then | would say, yes, clearly. 21 Q. 46, thelast page.
22 But these documents do -- contain generic 22 A. Thelast page. Yes.
23 gtatements from the DSM, many of which are 23 Q. Andis--that'sthe sametypeof a
24 self-contradictory when answered with a yes answer 24 document you wer e talking about for Patient 1?
25 that don't necessarily indicate the generation of 25 A. Correct.
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1 in-- of specific clinical information by Doctor 1 Q. Andif you look at theinitials down at
2 Neuhaus. 2 the MHC consult --
3 Q. Andisit thecasethat the GAF and DTREE 3 A. Yes
4 arecorrelated to axes -- for example, GAF is 4 Q. -- arethosethe sameinitialsthat were
5 related to AxisIV? 5 present on Patient 1's?
6 A. Correct. 6 A. Itdoesn't look likeit, but it's awfully
7 Q. Okay. And DTREE could actually, | guess, 7 hardtotell. But it -- it doesn't look like it.
8 theoretically apply to the other axes? 8 Q. Doyou need to comparethem?
9 A. No, itrealy -- | would haveto look at 9 A. That would help.
10 the program again to seeif it includes AxislI, 10 Q. Patient 1'swaslocated at Bates85in
11 but it definitely doesn't in include Axis 111, 11 hisrecord.
12 gpecificaly only by exclusion. And it certainly 12 A. Canl takethisout of here?
13 doesn't include Axis1V. It doesinclude Axisl, 13 Q. Of course.
14 and I'd have to look at the program about Axis|I. 14  A. Easytofind sinceit'sthelast page.
15 Q. Soyou'renot familiar with it enough to 15 All right. Patient 1is 80 -- Bates 85. It does
16 beableto know whether Axis |l was covered by 16 not look like the same initialsto me.
17 DTREE? 17 Q. So--what'sthat?
18 A. | --1would have to look again, no, | 18 A. Tome. It'sdoesn't look like the same
19 don't remember. 19 jnitialsto me, but --
20 MR. EYE: | think that'sall my recross. 20 Q. Soif thosearenot the sameinitials,
21 Thank you, Y our Honor. 21 doesthat indicate that someone else did the
22 PRESIDING OFFICER: Okay. 22 mental health consult for Patient 11?
23 REDIRECT-EXAMINATION 23 A. | don't know what it indicates. There's
24 BY MR. HAYS: 24 nothing that says that the person who did -- did
25 Q. Doctor Gold, isthereany letter of 25 theitem referred to has to check off. | mean,
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1 thismay just be a check off that it'sin the 1 Q. Wdl, actually it's29and 30. | -- 1| --
2 chart, you know, like a utilization review person 2 it lookslikeit's maybe copied twicein here.
3 going through a chart and saying, isthisthere, 3 A. I'msorry. Which patient?
4 isthisthere, isthisthere, and different people 4 Q. 2?
5 areresponsible for checking off different things. 5 A. 2. Yes, 29 and 30.
6 | don't know what -- what that is. To me, it's 6 Q. Dotheselook like cover sheetson a
7 doesn't imply -- to me, what it impliesis that 7 chart, | mean, just kind of based on the -- what
8 somebody was responsible for, at the very least, 8 the-- how it lookslike and the -- and -- or
9 making sure that whatever documentation they felt 9 cover -- the cover on achart, the stiffer --
10 constituted an MHC consult wasin the chart. At 10 A. Correct.
11 the most, you could speculate that the person who 11 Q. Andtheresa-- aplacewherethere's
12 wasresponsible for doing it checked -- had to 12 threefoilsbasically. It saysMHC, Doctor
13 jnitial thiswhen they did it. But, there's 13 Neuhausand Doctor Tiller. And it says, patients
14 really nothing to indicate either way what this 14 areready for consent when all three are finished.
15 means. At aminimum, it meansit's a utilization 15 Doyou seethat?
16 review process. 16 A. Yes, | do.
17 Q. Soyou don't know whether theinitials 17 Q. Andthere'sacheckmark for Doctor
18 |ocated on Bates 85 were Doctor Neuhaus' or not? 18 Neuhaus. Oh, and there'sa-- there'sa checkmark
19 A. Weéll, 1 --no, | don't know. They appear 19 for MHC, Doctor Neuhaus and Doctor Tiller. Is
20 the same as some of the initialsin her files, so 20 that some sort of documentation that would
21 I'minferring and giving, you know, the benefit of 21 indicatethat there had been a -- a mental health
22 the doubt that they are her's, but | don't know 22 consult completed by Doctor Neuhaus?
23 for afact that those are her initials. | -- and 23 MR. HAYS: Objection, speculation.
24 -- and this one on Bates 46 from Patient 11 does 24 MR. EYE: Justif she knows.
25 not look the sameto me. 25 PRESIDING OFFICER: If she knows.
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1 Q. Andisthereany reference on Bates 46 1 A. | mean -- to get -- thereis -- to give
2 out of Patient 11'srecord toareferral for 2 the benefit of the doubt, I'd like to say yes. A
3 psychiatric treatment? 3 -- astrict interpretation, there's one thing --
4 A. No. 4 onelinethat says MHC and the Doctor Neuhaus and
5 Q. Or --let merephrase. Isthereany 5 Doctor Tiller line could mean any task that Doctor
6 indication to aftercarefor a psychiatric 6 Neuhaus and Doctor Tiller were assigned including
7 treatment? 7 just areview of therecord. It -- it doesn't
8 A. No, thereisnot. 8 indicate that they've done mental health
9 Q. Anddid Patient 11 have suicidality 9 evaluations. A generous interpretation would be,
10 within -- notated within Doctor Neuhaus' record? 10 yes.
11 A. Which would be Exhibit 33? 11 BY MR. EYE:
12 Q. Correct. 12 Q. Okay. And you don't know of any other
13 A. Okay. Yes. Tothe extent that the DTREE 13 function that Doctor Neuhaus was carrying out
14 documentsit. 14 related to Women'sHealth Care Services, other
15 MR. HAYS: | have no further questions. 15 than the -- the mental health evaluations,
16 RECROSS-EXAMINATION 16 correct?
17 BY MR. EYE: 17 A. Thatiscorrect.
18 Q. Doctor Gold, | -- | havejust one brief 18 MR. EYE: That'sal | have. Thank you.
19 linehere. I'm looking at Patient 2 and it's 19 MR. HAYS: | have no further questions.
20 Batespage-- | think it's 30, although -- yeah, 20 PRESIDING OFFICER: Thank you very much,
21 it's page -- Bates page 30. 21 Doctor Gold.
22 A. In--itwould bein Doctor Tiller's 22 THE WITNESS: No, thank you.
23 then, right? 23 MR. HAYS: And we have no further
24 Q. Yeah, yeah, yes. Right. 24 witnesses.
25 A. I'msorry. Bates--I'm sorry. 25 MR. EYE: Your Honor, | haveacall into
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1 counsdl that is-- that represents the three 1 CERTIFICATE
2 witnesses, the three fact witnesses, Erin 2 STATE OF KANSAS
3 Thompson. And | called her at the lunch break and 3 ss:
4 told her | wasn't sure exactly when we would be 4 COUNTY OF SHAWNEE
5 getting to her clients, but asked her to call me 5 I, Cameron L. Gooden, a Certified
6 and | haven't heard back from her. If | could 6 Shorthand Reporter, commissioned as such by
7 haveafew minutes, I'll call her again and see 7 the Supreme Court of the State of Kansas,
8 if | can find out anything about their 8 and authorized to take depositions and
9 availability. 9 administer oaths within said State pursuant
10 PRESIDING OFFICER: Okay. I'll just make 10 to K.S.A. 60-228, certify that the foregoing
11 thissuggestion and you take it any way that you 11 wasreported by stenographic means, which
12 want to. But we need to get out of here in about 12 matter was held on the date, and the time
13 an hour anyway and we're going to be moving 13 and place set out on the title page hereof
14 everything out of heretonight. Would it -- it -- 14 and that the foregoing constitutes atrue
15 it'sup to you, your preference, would you rather 15 and accurate transcript of the same.
16 just make arrangements to have those withesses 16 | further certify that | am not related
17 first thing in the morning or the first thing in 17 to any of the parties, nor am | an employee
18 the afternoon or whatever you want to do? 18 of or related to any of the attorneys
19 MR. EYE: That'd be great, Y our Honor, 19 representing the parties, and | have no
20 because| -- again, we weren't sure exactly what 20 financid interest in the outcome of this
21 their status was as far as -- because they'd 21 matter.
22 subpoenaed by the petitioner. | wasn't sure just 22 Given under my hand and seal this
23 wherethey were at. So we're sort of changing 23 day of , 2011.
24 thison thefly. 24
25 PRESIDING OFFICER: Isthat acceptable? 25 Cameron L. Gooden, C.S.R. No. 1335
Page 661
1 MR.HAYS: Yes, di, itis.
2 PRESIDING OFFICER: Okay. Thenwell
3 adjourn and meet over at the Board of Healing Arts
4 office. Let megiveyou the addressfor the
5 record.
6 MS. BRY SON: 800 Southwest Jackson
7 Street, Lower Level, Suite A, Topeka, Kansas
8 66612.
9 PRESIDING OFFICER: | know whereit's at.
10 At 8:30inthemorning. Okay.
11 (THEREUPON, the hearing concluded at 3:35
12 p.m.)
13
14
15 |
16
17
18
19
20
21
22
23
24
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