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nors whao appear i court are reported to he
i'rnrn !lii[iui]t‘*t'];hn ..:rH:] upper -r_-]a_'-.u !'-.IIF:IHFi}.'IH
fll]"]]!hl.‘?{. MiInors whao e THYOr Or who hiy & 1n
the rural areas of this lurgely rural state ap-
parently are not ahle to take advantaee of the
judicial bypass.
At the same tine that judicia Dy pass laws
are making access to abortion more difficult,
. they do nat seem to be encousraging substan-
| lj._L]]} more voung women to confer with their
| parents about their preenuncies. Abortion
linaes and referrad senvices in the three
states repart that some 20233 percent of their
munar patients are 2ome to court rather than
connding in their parents In Massachusetts
anc Rhade Iskind. from whick it is relatin e
easy for minors to trus el to another state for
abortion_ another 33 percent and 49 percent,
respectively, of the minors who contact a
clinic decide to go out of state
A nationa sunev has found that a little
over hall of unmurried minors obtaining
abortions discuss the abortion heforehand
with their parents = Idedly. all unmarried
minors who become pregnant would seek
their parents” advice. However. many mi-
nors feel that they cannot do so. and Judges
and others involved in implementing the ju-
dicial byvpuss laws agree that when 4 minor
believes that she cannot consult with her
parents. forcing her to appear in court before
she can have an abartion senves no construe-
tive purpose. It does not foster parent-child
communication. In fact, as judees who have
heurd these cises ot out. it s I!T‘H'ihv[}'
because of the absence af a oood family rela-
tionship that manmy minors decline to talk to
their parents. Nor do these judges believe
that the process mmproves the abilitv of mi-
nors to aive informed consent for abortion
What the luws have done. obseners be-
lieve. i< to make it harder for minors to abitan
abortions, and to put mmaors willing to go to
court through an emationallv difficult and
sametimes traumatic experience,
Discouraging minors from having ahor-
tions i of course. what the spansors of these
lave s had in mind. And there ure earlv signs
tha: tht' Lm':«- mayv |‘.-r.- .:t-him'ing that iyl |
Dunne the period that bypass Laws have
been in eflect in Massachusetts and Minne-

"The A nesota Jaw was witten with rwa parts The frst
$ar retired parental notification for W minors and made
i provision for judicial bvpass. The secund pirt, which
W fo L effect anh i implementation of the first part
war enioined included the bapass provision. Enfurce.
mier: of che firdt part of the <tatute was enjiined by the
Federd Distrct Conrt for Minnesota on Julv 31 19M]
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soti. the number of abortions obtuaned b
minors has decreased by about one-third
The Supreme Court las considered the
constitutionality: of judicial bypass Lows on
twa occastons—~first in 1979, in g case i ol -
and
agam in June of 1953, in cases from Akron.
Ohiod and Missouri ¥ Both times. the Court

reviewed Laws that were not beine entoreed

ing an earlier Massichusetts statute

because their implementation had been en-
Jjoined by a lower court Thus, while it has
endorsed the concept of the judicial by pass
alternative, the Court has not had an uppor-
tunity to consider the impact of bypass laws

once they have been put into practice | It My

have that chance in a couple of vears, how-
ever. because lawsuits pending in Mascachu.
setts und Minnesota contend that the judicial
bypass statute makes it so difficult’in practice
for minars to obtain ahortions that it uncon.
stitutionallv interferes with their fundamen-
tul nght to end an unintended pregnancy

The Process

The Muassachusetts and Rhode Islund stat-
utes require minors to have parenta consent.
In Rhode Island. the minor needs the un -
sent of one parent. In Massachusetts. she

must have the consent of both parents. but if

they are divorced. the consent of the custo.
dial parent is sufficient. Minnesota FeCUIres
the minor to notify both parents of her inten-
tion ta have an abortion. this requirement
holds even if her parents are divorced. unless
the noncustodial parent cannot be located
through a “reasonably dilicent efort ™ If the
minor decides to seek judicial authonzation
in one of these states. she must show the
indge either that she is mature enough to
make her own decision or. if the judee finds
her not ta bhe that un abortion
without her parents” knowledge is in her best
interest.

mutttire.

The Law in each of these states e uires
that the courts give priarity to abortion peti-
tions so that thev can be heard quickly, but
only the Minnesota statute TECOINIZeS @ M-
nor s right to an expedited appeal if her peti-
tion is denied. Although the Massachusetts
statute mukes no provision for appeal. in al
hut one of the instances in which a ininor’s
petition has been denied. appeals have been
heard quicklv 4 In nane of the three states
are. minors required to go to court in the
county where they live or where theyv will
have the abortion. Each law stipulates that if
the minor is unable to pav for a private at-
torney (which is virtuallv alwavs the case) 4
court-appointed attornev {in Massachusetts
and Minnesotal or guardian ad litem (in
Rhode Island) must be provided. The Mus.
sachusetts and Minnesota statutes call for the
appointment of a guardian ad litem as well if

the judge helieves that one is necessan.

Most minors who go to court in Massachy-

setts are represented by a member of the
Liwyvers Referral Panel, a network of lawvers
organized by the Women's Bar Association
and the Women's Committee of the local
chapter of the National Lawvers Guild in
order to assist voung women seeking judicial
authorization for an abortion.! The referral
panel currently has 230 members. wha are
paid by the state for the time thev spend
representing minors. Rather than name s
member of the referral panel, some courts in
the western part of the state prefer to appoint
a lawver from their regular list of private
attornevs who represent indigent clients.
possible reasons for the preference. accord-
Ing to referrral panel members. include a
desire by the judges to deal with attornevs
they know, and an antagonism to the pro-
choice stance of the referral lawvers." In ap-
parent violation of the law, the court in
Springheld—which trails only the Boston
and Cambridge courts in the number of peti-
tions it has heard—discourages minors from
having a lawyer at all because of the court
costs involved: minors now routinelv appear
without an attormev after thev have heen
counseled by the local abortion clinic.

Minors are put in touch with a referral
panel attorney by the state's Planned Parent.
hood affiliate. which has been activelv in-
volved in helping minars through the court
svstem, or by the abortion or family planning
clinic contacted by the minor. The cours also
have the names of panel members.

Referral panel lawvers contact the court to
schedule a hearing for the minor. Hearings
normally have to be scheduled three or four
davs in advance. and during this past sum-
mer, when many judges were on vacation.
the wait was frequently seven davs. The pro-
ceedings generally last from five to 10 min-
utes. Because most clinies schedule abor-
tions early in the morning. it is almost never
possible for the minor to have the abortion on
the same dav that she appears in court.

In Minnesota, the courts relv on public
defenders—lawvers paid out of public funds
to represent indigent persons in eriminal and
other government legal actions—to repre-
sent minors seeking abortions. When the mi-
nor calls an abortion clinic in the Minneapo-
lis=St. Paul area, she is told how to contact
the ‘public defender’s office to obtain coun-
sel. There is tyvpically a 2-3-dav wait for a
court hearing. On the day of the hearing. the
court appoints a guardian ad litem to inter-
view the voung woman and indep{sndentl}
assess her maturity. The minor meets sepa-
rately. with the public defender and the
guardian ad litem for about 10~20 minutes
each and then goes before the judge. The

& (TN, N

| cptaen |



lenath of the heanng ranges from 310 min-
utes in Minneapolis to 20 minutes in St. Paul

In Duluth, the onlv citn outside the Twin
Cities area with a large abortion provider (the
Midwest Women s Health Center), the abar-
tion clinic makes the appointments with the
public defender for its minor patients
Guardians ad litem are not routinely used in
Duluth. Some of the Minnesota clinics send a
counselor to accompany the minor during
the court proceedings; some clinics are able
to performn the abortion the same dav the
minor goes to court.

Until September 1953, Planned Purent-
hood of Rhode Islund was the only abortion
pfm'ider in the state that ht'iprd minars gato
court. ,Since then. one other provider has
becun taking minors to court.* Planned Par-
enthood arrunges for the court hearing,
which ordinanily must be scheduled 2-3 duvs
in advance. When the minor arfives at court,
accompanied bv a Planned Parenthood coun-
selor, she meets with a guardian ad litem
appointed by the court from a list of attornevs
who have asked to represent minors in these
cases. That meeting often lasts an hour und is
followed by the hearing before the judue.
which runs 20-30 minutes. The abortion is
usuallv: performed within 2-3 davs of the
heaning. but never the same day.

In contrast to the heaning procedure fol-
lowed in Massachusetts, in which the judge
questions the minor. in Minnesota and
Rhode Island the public defender or guard-
ian ad litem does most of the questioning.
with the judge interrupting onlv if the at-
torney does not bring out information that
the judee wants. Another difference invalves
the scheduling of court hearings. Before a
heaning in a Massachusetts court can be
scheduled. the court elerk must first find 4
judge whois likely to be available sometimes
the judee turns out to be unavailable after all.
and the hearing must be rescheduled). The
Minnesota and Rhode Island courts. in con-
trast, have specific times. usually in the
moming. when they hear abortion petitions.

Despite the differences in the implemen-
tation of these laws. there are two important
similarities. In almost every case. the minor
has been thoroughly counseled by the abor-
tion climc or referral agency about her op-
tions. the abortion procedure and the nsks
imvolv ed. and the questions the judge is like-
I\ to ask. Several judges and public defend-
ers have remarked that the minors are so well
prepared for these hearings that it is virtuall
impossible not to find them mature.

Second. although each judge conducts the
hearing according to his or her personal
stvle. most do not wear their robes. and most
hold the hearing in their private office rather
than in the courtroom. The majoritv of

judees also want to obtain certwn informa-
tion about the minor—whether, for example,
she has received counseling and understands
the risks of the procedure, why she wants the
abortion, whether she is being pressured by
anvane to have the abortion. whom she has
tilhed to about the abortion, which school
and community activities she is involved in,
how much and what kind of work expenience
she has had, and what she plans to do after
she completes high school. The most enitical
issue for the judges. however, is why the
minor believes that she cannot talk to her
parents about her pregnancy—a point some
observers believe does not relate to the mi-
nor s maturity.

Who Goes to Court?

Duata from the three states indicate that for
the most part, it is 16- and 17-vear-olds who
decide to go before a judge; vounger minors
are more likelv to consult with their parents.

In Massachusetts, 1,571 minors went to
court between April 23, 1981—the date the
abertion consent law took effect—and mid-
September 1953.* There is no statewide
breakdown of the ages of these minors. but of
the 363 petitions heard during that period ba
the Suffolk County Superior Court in Bos-
ton. 297 (53 percenti were filed by 17-vear-
olds. 176 (3] percent), by 16-vear-olds: 6512
percent:. by 15-vear-olds: and 18 tthree per-
cent!. by 14-vear-olds. Three petitions were
filed by minors who were aged 13. and one by
a 12-vear-old. A random sample of 300 mi-
nors who have been represented by referral
panel attornevs shows the same distribution:
One-half (1991 were 17-vear-ulds. and anoth-
er 34 percent (133), 16-vear-olds.”

The age breakdown is similar in Minne-
sota. where at least 1,475 minors went to
court between August 1. 1951, and August
31. 1953.1 The juvenile court in Minneapo-
lis. which heard 974 of these petitions. re-
ports that 327 (534 percent) were filed bv 17-
vear-olds: 326 (33 percent). by 16-vear-olds.
101 110 percent), by 153-vear-olds: and 16itwo
percent). by l4-vear-olds. Four petitions
were filed by 13-vear-olds.

In Rhode Islund. 32 minors went to court
between September 1. 1952, and September
27, 1953 {The rate at which minors are seek-
ing judicial authonzation has increased in
recent months: the court in Providence re-
ports that since the Waomen's Health Center
in that citv joined Planned Parenthood in
helping minors through the process. the
court has been averaging one petition per
dav.) No breakdown of the minors™ uges is
availuble, but Harriet Singer. Coordinator of
Social Services at Planned Parenthood, notes
that it is “very rare” for a minor under 16 to
£0 to court,

There are no complete figures for thesc
states on the numbers of minors _f.t-t-kmg
ahortions who tell their parents about their
Prednancy, U.‘rTﬂ[htFEd with the numbers who
elect instead to o to court or to another
stute. Senvice providers indicate, however,
that substuntiul proportions of their minor
patients are choosing not to involve their
parents in the abortion decision:

e Plinned Parenthood of Massuchusetts,
which operates the largest abortion counsel-
ing and referral service in the state, reports
that between Mav 1, 1951, and August 31,
1953 it counseled and referred for abortion
1.965 minors. ] Seventyv-six percent of them
chose not to involve their parents—805 (41
percentt elected to go to court, and 657 (35
percentt went out of state for the abortion.

¢ According to Planned Parenthood of Min-
nesota. it performed abortions for 426 minors
between August 1, 1981, and Julv 31, 1983: a
authonzation for the procedure. Of the 308
minors who obtained abortions at the Mid-
west Women s Health Center in Duluth be-
fween August 1. 1951 and September 30,
1953. 130442 percent! had gone to court. And
the state’'s largest abortion clinic. Meadow-
brook Women's Clinic in Minneapolis, re-
ports that in 1982, 34 percent of its minor
patients elected to go to court,

e [n Rhiode Isiand. where Planued Parent-
hood i1s a major abortion provider, 175 mi-
nors contacted the ageney for an abortion
hetween September 1. 1952 and September
1. 1953 Of these voung women, 33 (30 per-
centl obtuained the consent of a parent, 37 (21
percent! received court authorization. and
the remaining 85 (49 percent! were referred
to out-of-state clinics.

For minors who live in Massachusetts or
Rhode Island, 1t is relatively easv to obtain an
abortion in another state. Manv of those who
do travel out of state go to New Hampshire.
The Femimst Health Center in Portsmouth,
which is only an hour from Boston, reports

“The wourts in all counties except Middlesex County
vonld wive proevise ficures. Middlesex County . which in-
cludes Caonbrndee . could only prinade an estimate. how.-
ever. thie court clerk beleyves the estinate i« veny cluse to
thies actoad number

I This igure ancludes the mimors wha went toa court in
"'IIIIHM'.||HF[I?~ St Faul Puluth and lour counties 1Dubkots
COmistesd and Sibiley: wathin 100U tmiles of the
Twin Caties 1t alwy includes oo petinons filed in Mower
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ate] Nubshes Commnities twhich are on the Mimpesota-lowa
hnr-LL:'r' chorth wfter the Low took effect. A few MUTHTS Man
e Fortie 10 courl in other counties

I Thas fiwure evcludes nunors who contacted Planned Par-
etithonsd in Decembaer 1951 statistis for that inonth are
nut s wlabile The HTLE T Tt alsis p:'rl'-.mn',. alsirtions at its
Worcester clinng: it i ot knean b many of those who
went to Worcester ure mcluded i the 1 964 F:;:ure
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performing 5% abortions each week for Mas-
sachusetts minors: the Feminist Health Cen-
ter in Concord provided 23] Massachusetts
minors with abortions between January 1952
and June 1953 Elewhere s private phuysi.
ctan i Falmouth, Muine. which i one and
one-half hours from Boston reports perform-
Ing 2-3 abortions for Massachusetts minors
each week. Massachusetts minors can also go
to Connecticut and \'ermant ¥

Despite this fuirly CASY ACCess to oul-of-
state abortion facilities. such travel is not an
acceptable alternative for many Massachy-
setts teenagers according to Ellen diPaola,
Coordinator of Counseling and Keferra at
Planned Purenthood “Manv of the minors
we talk to have never been out of their home-
town area. and going to another state s like
going to Europe. Itis unthinkable.” Further.
more. diPaols adds. even though Ports.
mouth is a smull cityv, "manv kids think of
New Humpshire as “the countny or even ‘the
sticks.” and they cun't belieye thev can get 4
safe abortion there.” There are also finuncial
reasons for staving closer to home. Out-of-
state clinics require minors to pay the entire
cost of the ahortion (S150-%2301 ins cash at the
time it 1s performed. whereas Boston clinics
will arrange for deferred payments. DiPaola
also points out tha 4rranging transportation
can be difficult. since it usually requires mj-
nors to have access to 4 ¢ar.

In practice. the majoritv of Minnesota mi-
nors do not have the option of going to anoth-
er state. although same of those who live in
the northwest section of the state can go to
Fargo. North Duakots and minors living
aJ-:-ng the southern border can go to lowa,
veny few go to either state. however. (Even
though Minnesota teenagers who travel to
Fargo will have to go to court there or have
both parents” consent. for some minors that
citv’s abortion dlinic 15 more accessible than
tne clinics in the Twin Cities or Duluth ) In
fact, minors from neighboring states and
Canada come to Minnesoty clinics in signifi-
¢ant numbers. presumably because of the
lack of abortion services in those areas, The
Meadowbrook Women's Clinic in Minneap-
olis reports. for example. that between Ay-
Zust 1951 and Mav 1983 it served 156 minors
from Wisconsin South Dakota, North Dako-
ta. TIowa. Hlinois, Wyoming and Canadas. The
abortion chinie in Duluth sees minofrs from
Wisconsin, the upper peninsula of Michigan
and the Canadian province of Ontario.

There appear to be some significant differ-
ences between the minors who 20 to court in
Muassachusetts and Rhode Island und those
who exercise that uption in Minnesota. At
least in the Minneapolis-St. Paul area. the
minors who go to court gre uniformlv charac-
terized by judges and others ac white and

Iy

middle-cluss or upper class. “They are not
the girls who ordinarily *come to Juvenile
court,” suvs Judge Allen Oleisky. who hears
most of the petitions filed in Ainneapolis
“Thev tend to be jn school. to be goad sty
dents, to hay e plans for after sehool. such as 4
trade school or college or a career. und thes
tend to be involyed in scheool dClIvilies. T}u'j.
A S ﬁ‘ud(”v%‘hmﬁ L‘Fd!’i, and I!IE‘} tend to
be suburbun kids s opposed to citv kids.
They are overwhelmingly white

Judge Ceorge Peterson, who has heurd
over 300 petitions filed in St Paul. agrees
with Judge Oleiskyv’s obsen ations "One of
mv earliest impressions was of how different
the girls who come in for these heanngs are
from the girls who come into delinquency
court. They are far more mature and appear
to be much more stable ™

CGeorge Widseth, 4 public defender whe
has represented nearly half of the minors
who have appeared in court in Minneapolis.
estimates that fewer than one percent of
them have been black. (The population of
Hennepin County, where Minneapolis is lo-
cdted. is 3.5 percent black. and the state as g
whole is 1.3 percent black V)

According to Tina Welsh, Executive Di-
rector of the Midwest Women's Health Cen-
ter in Duluth_ there is greater economic di-
versity among the minors who £0 tu court in
that city than among those who use the Min-
neapolis and §t. Payl courts, but she con-
firms that she sees few teenagers from minor-
IV froups.

Maost observers ip Massachusetts and
Rhode Island sav that . as in Minnesota. small
numbers of blacks have'chosen to g0 to court,
but that othenvise there e ethnic and eco-
nomic diversit among the minors who ap-
pear in court in the two states, ] $€€ 3 CTONS-
section of voung womanhood. ™ notes Mas.
sachusetts judge Edith Fine. “Evenvone
from prep-school. hjﬁh-athiﬁ'ing. college-
bound young women to very poor girls with
no families. some of whom are alreadv moth-
ers.

Judge Haigi Bedrosian. of Providence.
Rhode Island, who has heard most of the
abortion petitions filed in that state. savs that
when the law first went into eflect. the court
saw many “so-called upper class and middle-
class girls. But they are not the only group
We re SECINE now, ;:Jf!mugh we see aveny low
percentage of minority girls. What's been
astonishing to me.” Bedrosian adds, “is that
we re getting mothers. minors who alreadv
have a baby and whose parents don't want
them to come home if theyv get pregnant
dgain.

Harnet Singer. of Planned Parenthood of
Rhode Islund reports that her agency sees “a
large assortment of minors. Thev range from
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having no money to being able to muster the
funds because they have jobs. Thev definite-
v don’t look laflluent).” she emphasizes.
“They look like thev have problems ™

The small proportion of black minors wha
use the judical byvpass is puzzling One rea.
son mav be a greater aceeptance of out-of-
wedlock births 4Inong minonty groups than
among white. middle-class families DiFao-
la, of Plunned Parenthood of Massachusetts.
notes that her agency gets fewer calls from
blacks generally than from other groups. It js
also possible that bluck parents. who appear
to be more Iikf‘i}' than white parents to know
when their daughters are sexuallyv active . and
more likely to sugpest that thev seek con-
traceptive services, ! may also he more likely
to know when their du ughters become preg-
nant. thus, black minors may have less of a
need to seek court authorization forabortion.

Why Do Minors Go to Court?

Many minors elect to £0 to court because of 3
difficult family situation, which. thev be.
lieve. will only become worse if their parents
learn of the Pregnancy. “We hear of un amagz.-
img amount of [family] turmoil from the
girls . . . the loss of jobs. health problems.
chemical dependency and marital strains,”
Judge Oleisky notes. “These girls are living
i homes where the parties are together
physically but rarelv relate to one another.
The girl doesn't fee) comfortable bringing a
problem into the house because it will just
exacerbate all the other problems.” Judge
Gerald Martin of Duluth agrees. “There are
problems at home in almost all the cases. The
father is alcoholic and violent: or the parents
are in poor health or have marital difficulties,
and the girl fears that the news of her preg-
nancy will jeopardize her parents health or
marnage: or the parents are ideologically op-
posed to abortion and have told their daugh-
ter that if she becomes pregnant, she wil] he
ejected from the home or will not be allowed
to g0 to college or will be forced to put the
child up for adoption "

Some of the minors who £0 to court say
they have a good relationship with their par-
ents but are afraid that they will disuppoint
them if their pregnancy becomes known
"The girls go through this esperience alone
because thev don't want to shatter the good-
gir] imige their parents have of them.” ob-
serves Tina Welsh. “They know their parents
have high expectations for them and thev
don't want to disappoint them_ "

A substantial proportion of minors in Mas-
sachusetts and Minnesota g0 to court even
though one parent is aware of their pregnan-
v and supports their decision to have an
abortion. This eircu mstance is especially

(Continued on page 264 )
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common in Minnesota, which requires that
both parents be notified even if thev are di-
vorced and the absent parent has had no
contact with the minor in vears. Accurdine to
Judge Oleisky . 23 percent of the minors he
sees have told one parent about their preg-
nancy: and Judge Peterson estimates that in
25-30 percent of the cases he hears imvolving
divorced and St‘pﬂralt‘d parents, the custo-
dial parent knows &f the minor's Pregnancy
The Minnesota courts see MAny  minors
whose fathers have deserted their farnilies
and have provided no financial support. Al-
though they could fulfill the notification re-
quirement by sending a letter to the father's
last known address. manv minors and their
mothers feel that the minar § pregnancy 1s
none of the man’s business and that infonm-
Ing him about it is an invasion of the minor’s
privacy. According to Welsh. it hat been
suggested to her several times that in these
cases, she simply send a letter to a fctitious
address rather than take the minor to court.
but she has refused to do so. “The law is
atrocious, but I won't plav games with jt.”
Welsh explains. “I have too much to lose. t's
my responsibility to protect the doctors. the
chinic and myvsell. Our professional credibil-
itv is on the line.”

Both Judge Peterson and Judge Oleiska
testified last spnng in support of a hill that
would amend the law to make notification of
the custodial parent sufficient in cases of di-
vorce or legal separation !~ The Judges favor
the change because it will reduce the num.
ber of hearings and, therefore. the demands
made on the personnel involved. So far. no
action has been taken on the hill.

Access to the Courts

The extra workload for already busy courts
and public defenders is one reason w hy ac-
cess to a judicial hearing is not as prompt us
legislators may have envisioned when they
required that abortion petitions be given
precedence over other court matters In.
deed. the Minnesota law states that minors
are to have access to the courts 24 hours a
day, seven davs a week—but it simplv
doesn’t work that wayv_ in Minnesota or any-
where else. No courts in anv of these states
are open in the evening or on weekends.
times when minors could more easilv arrange
appointments. In all three states. there is at
least a 2-3-day wait for a hearing. and in
Massachusetts, it is often four davs (even if
there is an emergency, there is no guarantee
of an immediate hearing).

In fact. it was unrealistic for the legisla-
tures to expect that the courts could take
action on these petitions on the spur of the
moment, particularly if, as happened in Mas-
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sachusetts and Minnesota, the number of
petitions tumed out to he large. Court sched-
ules are often drawn up from two to six weeks
in advance, and in Massachusetts, where
abortion petitions are heard in the superior
(ie.. tnal) court, the judges are often in.
volhved in lengthy trals. “The SUperor court
svstem wasn t built to handle this kind of
problem,” explains Benl Cowan. a referral
panel attornev. "It wasn't set up to absorh
emergencies and flexible time schedules. It
is hard to predict a break in a trial. when a
hearing can be squeezed in.”

Another reason why it takes several davs to
schedule a hearing, and why some minors do
not have access to the judicial bypass option
at all. is that many judges in Massachusetts
and Minnesota simply refuse to hear abortion
petitions. The problem is especially acute in
Minnesota, where very few judges aside from
the three juvenile court judges in Min neapo-
lis, St. Paul and Duluth have assumed their
responsibility to implement the law (The
three are the onlv juvenile court judges in
these cities: however, several district and
county court judges are available to hear pe-
titions when Judges Oleisky, Peterson and
Martin are unavailable ) As 2 result, many
minors in this very large state must travel
long distances to find a judge who is willing to
consider their petition. Of the 1 478§ peti-
tions heard through the end of August. 1,430
(97 percent) were filed in the Twin Cities and
Duluth, even though each of the state's §-
counties has a court with jurisdiction over
these cases. Similarly, over 30 percent of the
minors who have gone to court in Minneapo-
lis have not been residents of the countyv in
which the city is located. For minors who are
unable to make travel arrangements. the op-
tion of going to court is lost.

The problem is most critical for minors
who live in the northern part of the state and
who therefore must go to Duluth for hoth
their court appearance and the abortion. The
Midwest Women's Health Center there pro-
vides abortions to minors from a vast 23
county, largely rural area of the state. Round
trips of () miles or more are not uncommon,
and. as the Center’s director. Tina Welsh,
explains, “there are no means of transporta-
tion available to voung women who come
here other than the automobile: there are no
direct buses. no trains. no planes. To get the
familyv car and to be gone 13 or 14 hours to
make the 700- or 800-mile round trip is verv
difficult. If they could go to court in their own
county, it would be much easier on these
voung women because thev wouldn't have to
make the long drive two or even three
times.” Although return trips are often nec.
essary—because the abortion frequently
cannat be scheduled for the same day as the

hearing—the Duluth clinic does manage to
get about 30 percent of its minor patients
through the entire process in one dav,

Judge Martin, who hears almost all of the
petitions filed in Duluth, cannot understand
his colleagues refusal to implement the law.
“It's an obligation juvenile court Jjudges in
4ny court in the state have. I don’t under-
stand the attitude that ‘I simply will not hear
these cases.” We're here to administer the
law." Martin wonders why no one has peti-
tioned the Minnesota Supreme Court. which
issued the order that abortion petitions were
to be heard in juvenile court, to enforce this
requirement throughout the state.

Judge Oleisky believes that while some of
the rural judges object on moral grounds to
hearing these petitions, others simply con-
sider it to be politically inexpedient for them
to be involved. He points out that Minnesota
judges are elected to six-vear terms, and that
outside the Minneapolis area. Minnesota is a
conservative state,

For minors who live in rural areas. the one
possible advantage of going to court in anoth-

.67 county is that the minor's privacy will

probably be protected to a greater degree.
“In rural areas, it is very likely that the girl or
her family [would be] known in the commu-
nity, and her appearance in a small court-
house would lead to speculation.” Judge
Oleisky observes. “In Minneapolis, on the
other hand, with so many young people
around, they can [go through the judicial
process] very anonvmously.” Nevertheless,
even in a city the size of Duluth (population,
93.000). protecting minors’ confidentiality
can be a problem. Tina Welsh and Duluth
public defenders have sometimes had to £0
to great lengths—such as meeting in the
courthouse bathroom—to protect a minor's
anonvmity, because her family is well known
in the community, or she has a relative who
works at the court, or a judge there is a friend
of the familv. Welsh has accompanied to
court the daughters of judges, of legislators
who supported the parental notification law,
and of antiabortion activists, and in those
cases. the public defenders and even Judge
Martin have been verv disinclined to become
involved.

The issue of confidentiality notwithstand-
ing. Welsh is convinced that some minors are
unable to obtain abortions because of the
logistical problems entailed in getting to
court, a view shared by Thomas Webber,
Executive Director of Planned Parenthood of
Minnesota. “Where you live has a great deal
to do with whether vou can get into the svs-
tem.” And getting into the svstem is crucial,
since virtually every minor who goes to court
receives authorization for the abortion. In-
deed, since the Minnesota law went into ef-
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fect. unl}' five petitions dare known to have
been denied.®

In Massachusetts, there are more judges
and more courts to turn to, but it is often still
| pmblfm for the attormev to find a judge
ailling to hear the minor’s petition. Alto-
there are 62 judges distributed
among the 14 supenor wurts in the state
there is one in each county), Eight of these

sether,

judges refuse to hear anyv petitions, claiming
that thev have moral problems with abortion:
two others will not hear petitions filed by
minors who are more than 12 weeks prec-
nant. In addition. a number of judges are so
rude or difficult that the lawvers avoid them
whenever possible. Jaime Sabino, chair of
the steenng committee of the Lawvers He-
ferral Panel, notes that although there are
roughly 40 judges whom attornevs feel com--
fortable coming before with these petitions,
judges generallyv rotate among different
counties each month, and it is not uncom-
mon to find that all the judges assigned to a
particular county are among those who re-
fuse to hear petitions. In such cases. the
minor and her attormey must go to another
county. a circumstance that can present lo-
gistical problems for the minor. although not
to the same extent as in Minnesota. More-
over. lawvers in Massachusetts report that
their efforts to schedule hearings are increas-
inglv being met with resistance and even
hostilitv: by some court clerks, as the clerks
and judges have grown tired of handling the
petinons,

Minors in Rhode Islund have cone to court
exclusively in Providence because Planned
Parenthood is located there. Judge Bedro-
sian hears most of the petitions, primarily
because her colleagues have resemvations

“Oine cane imvolved a4 minor who had not recein ed ane
counseling pnor to her count appearance the judee re-
fusedd to authonze the shortion until the nnper had been
connseled. but once counseling was provided. the antho-
rreation woas onven, Inanother case, the judee detenuined
tHiat the manear did nat want the shbortion but was gong to
5 | Hiﬂ 1 a’l t'HtJI‘T ton [H'Thludt' ilt‘r h'l}'l"rﬂ"l'll.‘! fii [Tl T I'Il.“r

After her petition was demied . and the endriend refused
to marmy her, the minor returned to court and obtaned
authonzatnon for the abortion A third case was that of 4
14y ear-oid w buse father was dewsd and whiose mother had
abundoned her, but whise foster mother approsed of the
girl s decision to have an alwortion, the judee fnnd the
minoer immature. and decided that it would not e szainst
the irl's best interest to send the mather o letter at her
Last knonan address. The letter of notification was retumed
undelnered. and the abortion was pedormed. The uther
denials were issued by judges in outhving ciunties. In one
vase the _IuliEt' belonged to an antiabortion Croup. In the
ather. the judee was completels unfumiliar with the law
and demed the minar's petition despite her mather’s pres-
ence at the heanng and testimony recarding her Lather's
[‘Hllt'ntlul fur vinlence if he learned of his duuzhter’s preg-
nancy (thie parents had been divorced for vears! The
outcome of the first case is not known. the minor in the
secund cuse obtained an abortion in lowa

".-.."‘l'llrn.ﬂ- 1= ‘\.-nr-r'q;uxrn "ﬁ,-ru't.-rnll—u.n-r 1 "Ii.l.r-rr'-'l.l-u..-r ":-”‘-:,1

about minors not consulting with their par-
ents. Other judges will hear the petitions,
however_ i she is unavailable. The st.a[f: Is 5O
small that traveling to Providence has not
been a problem for minors.

Different Courts, Different Sensitivities
An important diflerence in the svstems that
have developed in the three states is the
court to which the abortion petitions are as-
signed. In Minnesota, the minors go to juve-
nile court, and in Rhode Island, thev go to
familv court, both courts are experienced in
dealing with voung people. In Massachu-
setts, however, petitions must be filed in
supenor court, which trial court;
judges there rarelv encounter juveniles.

is the

Judges in Minnesota and Rhode Island ap-

pear to have a greater understanding of how
difficult it is for voung girls to have to go to
court? “This law forces the girl to come to a
strange city, to go to a strange court, where
she is unlikelv to have appeared in the past,
and to tell her story to three or four strang-
ers. Judge Oleisky notes. “She has to talk to
a public defender, whom she has never seen
before and who is usually a man: she talks to a
woman in the guardian ad litem program;
and then she comes to see a middle-aged man
such as mvsell who passes judgment. . . .
It takes a great deal of courage on her part to
submit herself to all these strangers.” Judge
Martin agrees. “It's a burden on the preg-
nant girls.”

Massachusetts supenor court judges. on
the other hand, appear unaware of, or justdo
not focus on, the anxiety a court appearance
can cause a minor. Judge John Forte, for
example, admits that he does not know
whether going to court creates anyv hardship
for a minor or causes her anv embarrassment.
He is concerned. however, about judicial im-
munity if he authonzes an abortion for a girl
who later dies as a result of the procedure—
an issue that has not been raised by judges in
the other states.

Judge Edith Fine, whom referral panel
attorneys consider one of the best Massachu-
setts judges and who does not “think there is
anvthing about a courtroom appearance that
is helpful to_voung women,” nevertheless
believes that the “10 minutes or so thev
spend with me is not harmful or unpleasant
to them.” Although Judge Fine may be able
to put the minors who come belore her at
ease, they still are likelyv to find the prospect
of appeanng in court upsetting. On the
whole, Massachusetts judges seem less able
to understand that, probably because of their
inexperience in dealing with adolescents.

Many Massachusetts superior court judges
believe that for just this reason, abortion pe-
titions belong in the juvenile or probate court

(the latter handles family and custody issues).
Judge Paul Carrity, who has heard close to
100 abortion petitions, points out that “juve-
nile court is a smaller, more intimate setting.
Judges there are more sensitive, thev have
more human contact. I am a law judge who
tries serious crimes. And Suflolk County
Clerk Michael Donovan notes that the supe-
nor courts do not have the personnel trained
to deal with voung people. "The probate or
juvenile courts are the proper forum; they
deal with juveniles all the time.”

Partly for this reason, and partlv because of
the difficulties that lawvers are encountering
in finding superior court judges who will hear
abortion petitions, Planned Parenthood of
Massachusetts and the referral panel are in-
vestigating wavs to change the law so that
petitions can be filed in juvenile or probate
court as well as in superior court.

Inappropriate Questions

Only in Massachusetts, apparently, do mi-
nors encounter judges who raise issues that
touch on the moralitv of abortion. For exam-
ple, a judge in Worcester, who has adopted
children, reportedly asks each minor who
comes before him if she knows that he has
adopted children; he then tells her that adop-
tion is wonderful and asks if she has thought
about having the baby and putting it up for
adoption. "He puts in a real big plug for
adoption, which is totally inappropriate,” re-
marks referral attorney Sabino, who points
out that this judge is often one of only two
judges in the county who are available to hear
abortion petitions.

Another Massachusetts judge, who is no-
torious for asking insulting or upsetting ques-
tions, has asked several minors if they have
considered that they “would be able to get
welfare pavments for the babv [and] . . .
that a lot of people are brought up that way
and live a successful life. " In one such case,
when the girls attornev objected to this
guestion, the judge refused to continue the
hearing, forcing the minor and her lawver to
return to court another dav for a hearing
before a different judge. Although attornevs
avoid this judge when thev can, it is not
always possible if he is sitting in a county
where he is the onlv judge willing to hear
abortion petitions.

Some judges continue to ask minors how
thev feel about having a “dead child,” de-
spite guidelines issued in June 1951 by the
Massachusetts Supreme Judicial Court indi-
cating that such questions are inappropri-
ate;' and others inquire if the minor knows
that abortion can jeopardize her future fertil-
ity (some of those who ask this question seem
to believe, mistakenly, that abortion can
have that effect!?).

N




Judging Teenagers

In one case. a girl requested that her male
companion be allowed to attend the hearing.
The judge not only denied her request, but
declared that with “anyv further provoca-
tion. " he would have the compunion charged
with statutory rape 10

“The vast majorits of judges handle these
hearings with some dignitv and some com-
passion.” Sabino stresses. “but we tell people
to avoid 25 percent of the judges. ™ She points
out that attornevs and minors have little re-
tourse when judges are hostile “Laws are
generally implemented through appeals
The judges know that s long as theyv grant 2
minor’s petition, there is nothing to appeal,
and therefore no one will look at how they
conducted the hﬁanng We have tned twice,
unsuccessfully. to get the state’s Judicial
Conduct Commission to review the judges’
handling of these cases.” The former Chief
Justice of the Supenor Court was also unwill-
ing to reprimand the judges for the wa thes
behaved duning the hearings. however. Sabi-
no and other members of the referral panel
hope that his newlv appointed successor will
be more concerned about these judges’ con-
duct.

Some Massachusetts judges have begun to
raise the issue of how long the minor has
been pregnant and how gestational age has
been determined. In 4 few cases, the judge
has demanded to see a copy of the pregnancy
test results before authonzing a first-trimes-
ter abortion. Moreover, minors who are
more than 18 or 19 weeks pregnant are now
being advised by their attornevs to have a
sonogram done prior to their court appear-
ance. because some judges refuse to autho-
nze a late second-trimester abortion without
one. Several judges have insisted that the
minor produce an affidavit by the doctor who
performed the sonogram explaining its re-
sults. and one judge has even interrupted a
hearing to telephone the hospital and track
down the doctor to verify the ultrasound re-
sults. Precisely why the judges are so con-
cerned about these abortions is not clear.
Thex may simply feel more uncomfortable in
dealing with a minor who is five months preg-
nant. Or they may want to make certain that
they are not authorizing 4 third-trimester
abortion. either for moral reasons or because
they mistakenly believe that such abortions
are illegal in Massachusetts. (State Jaw per-
mits a third-trimester abortion to save the
woman s life or protect her physical or men-
tal health, but no hospital in the state will
perform one. ") "It is a very different situa-
tion when vou take a girl with a belly into
court.  notes attorney Bervl Cowan.

"The ~tate does not provide separate statistics for IV-vear.
alds and 16-vear-alds

Thbh

From all reports, unpleasant incidents
similar to those reported in- Massachusetts
have not happened in Minnesota and Rhode
Island. In both states, public defenders
guardians ad litem and judges sav that ques-
tions relating to the morality of abortion are
never raised. As for the question of gesta-
tional age, in Minnesota the guardian ad li-
tem and the public defender know how mans,
weeks pregnant the minor is, but it is not a
fact ordinanly brought out in the hearing.
The judge frequently does not even inguire
whether the minor is seeking a first- or sec-
ond-trimester abortion. “Even though it has
been clear that some of the judges are not
cuomfortable with the law, all of them have
been kind to the girls and have wished them
good luck,” savs Judy Vvse. a2 Rhode 1slund

Planned Parenthood counselor who has ac-

companied at least 20 minors to court.

The Laws’ Impact
Although supporters of parental consent or
notification laws contend that these statutes
are a valid way of encouraging parental in-
volvement in a difficult decision, most ob-
servers believe that the real intent of such
statutes is to make it more difficult for minors
to obtain abortions. The avuilable data indi-
cate that these laws may, indeed, be keeping
minors from having abortions, at least in
their home states. In Minnesota between
1950, the last full vear without the notifica-
tion law, and 1952, the first full vear during
which the law was in effect the number of
abortions obtained by minors decreased bv
33 percent, from 2.327 to 1,5365." The de-
cline was greatest for minors aged 16-17,
among whom the number of procedures
dropped by 35 percent.* The state has not
released its 1952 birth data. but many be-
lieve that the data will show an increase in
the number of babies born to minors, partic-
ularly since Minnesota minors are apparently
not obtaining abortions in other states. ]
cannot account for what's happened to these
kids otherwise.,” Thomas Webber, of
Planned Parenthood, observes. “I doubt
there has been a revolution in morality.”
Data from Massachusetts on 1952 ahbor-
tions and births among minors are not avail-
able. However, during 19801951, the num-
ber of abortions obtained in the state by mi-
nors dropped from 5,131 to 3.363, a decrease
of 34 percent. ¥ (Although the law took effect
in April 1981, it received considerable pub-
licitv before then.) Again, the decline was
greatest for those aged 16 and 17, who ob-
tained 33 percent and 38 percent fewer abor-
tions, respectively. During the same period,
the number of minors who gave birth re-
mained essentially unchanged (dropping on-
Ivfrom 2 47 to 2,449).2" In all likelihood . the

sharp decrease in in-state abortions was sub.
stantially offset by the large numbers of Mas.
sachusetts minors who had their pregnancies
terminated in other states. The abortion con-
sent law seems to he having one other ef.
fect—that of delaving the performance of
abortion unti] a later and more dangerous
stage of gestation. Officials at Brigham and
Women's Hospital in Boston report that the
number of minors requesting second-trimes.
ter abortions has risen since the consent law
went into effect 2!

In Rhode Island, the number of abortions
among minors declined slightly during 1951
1952 (from 989 to 930), as did the number of
hirths {from 307 to 490)2 Whether these
figures reflect the impact of the judicial by-
pass law is problematic, since the law did not
take effect until September 1. 1982

There is no way to know the extent to
which the Massachusetts, Minnesota and
Rhode Island laws have persuaded minors in
the three states to confide in their parents.
Judges, guardians ad litem, public defend-
€rs, prnivate attormevs and abortion providers
in these states agree that when a minor feels
she cannot talk to her parents about an unin-
tended pregnancy, forei ng her to go to court
does not lead to greater parent-child com-
munication. "1 think the law is very unrealis-
tic,” comments Susan Stacy, of the guardian
ad litem program in Minneapolis. “To expect
that a fumily that had never talked about
pregnancy, abortion, birth control or any se-
rious issue would suddenly change into 2
close. supportive family when the minor be-
came pregnant is idealistic at best,”

George Widseth, the Minneapolis public
defender, agrees. “We've gone from ‘gee,
wouldn't it be 4 better world if girls were able
to talk to their parents about being pregnant’
and taken a quantum leap and ordered them
to tulk to their parents or go through a dozen
hoops . . . and suffer embarrassment and in-
convenience. | dont think that’s brought
many families closer together. | agree it
would be nice if all kids could talk to their
parents about real tough issues in their lives,
but I don’t think it works that way.”

Judge Oleisky points out that “the function
of the juvenile court is to reconcile parents
with children. This law doesn't do it.” Judge
Peterson shares his colleague's view that the
courtsiare not plaving an appropriate role in
this area of behavior. “I don't believe that I
belong in the middle of this decision. . 1
don’t know why I should be the person mak-
ing this decision. . , . "

Most of those who are involved with mi-
nors who go to court do not believe that the
process increases the minors’ ability to give
informed consent. It is true that the need to
£0 to court has substantiallv lengthened the




time that clinics spend counseling minors,
now that the clinic must explain not only the
abortion procedure and the rsks involved.
but also the court procedures and the ques-
tions the judge is likely to ask. Much of that
time, however, is spent rehearsing for the
court appearance. Before the consent law
we did a lot of teaching and explaining and
gave girls a fact sheet to read and sign, but
they did not recite back the information they
had been given,” notes counselor Judy Vise
of Planned Parenthood of Rhode Islund.
“Now the minors have 1o learn evervthing
very thoroughly.” Indeed, they are being so
well coached that. as Heather Sweetland. a
public defender in Duluth, points out.
“there is not much spontaneity in the hear-
ing Its hike going through a little seript.”
During the period that these laws have been

enforced. only a handful of minors petitions

have been denied. Judges and others ob-
serve that thev see ven little ambivalence
among the minors who go to court and that
the minors are serious and certain about their
decision. Indeed. their willingness to accept
the difficulties and anxieties associated with
the process is testament to their determina-
tion.

Judge Martin of Duluth acknowledges that
it is “almost absurd™ to expect a court to
determine a minor's maturity in the space of
five minutes, the average duration of hear-
ings before his court. He points out that the
court does not hold a “true evidentian hear-
ing. We can't call teachers or parents in an
effort to deterinine maturity. The minor has
been thoroughly counseled and knows the
questions that she will be asked. The court is
not in any position to make a sound indepen-
dent judgment.”

Muassachusetts’ Judge Fine, on the other
hand, believes that she learns enough about
the minor in five or 10 minutes to muke a
judgment about her maturity, and she also
thinks the law contributes to the minor's be-
ing better informed about her situation and
her options. “The process probablv results in
more thought and more discussion” than
might otherwise occur, the judge su ggests.

Other Massachusetts judges, however. do
not share Judge Fine's opinion of the value of
the law| and believe that the judicial process
has been rendered meaningless in any case

"The denias were overturned primarily because the
tudge had no basis for not finding the minor mature or
because the judge allowed his decision to be tainted by his
personal views. A sivth denial was sent back to the supe-
nor court to awwt the results of 2 sonogram. the minor,
wurnied that the delay would put her bevond 21 weeks'
gestation. when it i« difficult to find a provider who will
periorm the abortion, elected to go out of state. In the case
of the seventh denial the petition was refiled and heard
by another superior court judge,

by the court of appeals’ rapid reversal of deci-
sions that deny abortion petitions. (Only sev-
en Massachusetts petitions are known to
have been denied, and five of the denials
were quickly overturned by the appeals
court. *! Judpe Carrity, who notes that he is
morally opposed to abortion, regards the law
as “utterly preposterous. The court is a pure
rubber stamp. All the law does is to harass
xids, It sets up a barmer to abortion ™

Judge Bedrosian, in Rhode Island, agrees.
"The law is a vehicle for making abortion
more difficult for minors to obtain. That's all
itis,

The judicial bypass laws have placed new
strains on busy courts that the state legisla-
tures have apparentlv chosen to ignure. Ac-
cording to Judge Peterson of St. Paul, “The
state hasn 't put any money into implement-
ing this law.” even though the statute has
increased substantially the need for public
defenders and guardians ad litem, and im-
plementation of the law can require a signif-
icant amount of the judges’ time. “It prob-
ably takes four or five hours a week of our
time,” Judge Oleisky estimates.

George Widseth notes that his work as a
public defender in abortion petitions fre-
quently requires most of his momings. And
according to Suffolk County Clerk Donovan,
his court has had to set up an entirely new
department to handle the paperwork gener-
ated by the petitions, but has not been able
to hire additional staff because the legislature
has refused to increase the court’s budget.
Donovan estimates that his office spends a
minimum of one hour on each petition.

The Massachusetts, Minnesota and Rhode
Island laws appear to comply with the frame-
work set out by the Supreme Court for ensur-
ing that mature minors and minors whose
best interests would not be served by paren-
tal consultation have a confidential alterna-
tive for obtaining authorization of an abor-
tion. Nevertheless, lawsuits filed in Massa-
chusetts and Minnesota contend that while
these statutes may be constitutional on pa-
per, in practice they unconstitutionally bur-
den a minor's right to obtain an abortion, and
they deny to poor, minority and rural minors
the option-ef going to court. The laws are
being challenged by the Planned Parenthood
afhliates in each state, as well as by other
abortion providers. The cases could go to
trial in federal court as early as next spring.

Most of the judges who are now hearing
minors’ petitions in Massachusetts and Min-
nesota would not comment on the likelv out-
come of the litigation, but Judge Oleisky vol-
unteered, “"We're looking forward to seeing
what is going to happen. The lawsuit might
put us out of business. I think we would all be
happy about that.”
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