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Page 134 Page 136 [}
1 of the stimulants over along period of time on fetal heart 1 Q. At San Francisco --
2 rate and compromising fetal welfare. 2 A. The hospital, Women's Options Center.
3 Q. Arethere -- are there differences between a live 3 Q. Including with women with prior C-sections?
4  birth and an abottion with respect to the use of uterine 4 A Yes.
5 stimulants like Pitocin or Misoprostol for the purposes of | 5 Q. And from your experience, da you -- are yoll aware
G either inducing or augmenting labor? & that other abortion providers employ -- administer
7 A. Yes, and I'll remark that I believe I'm 7 Misoprostol in those dosages for these purposes in third
8 well-qualified to comment on that, My group has published 8 trimester abortions an women with prior C-sections?
g  the seminal literature on Misoprostol and uterine 9 A. Yes, they do.
10 contraction, New England Journal of Obstetrics and 10 Q. As you -- you've testified that you go around to
11 Gynecology over the years. So it's something that we've 11 wvarious hospitals and clinics around the country who provide
12 paid a lot of attention to. 12 third trimester abortions, correct?
13 Q. And can you -~ can you describe examples of those | 13 A. Yes.
14 differences, why there will be differences in the 14 Q. And when you are making those reviews, do you
15 application of these stimulants in abortion services as 15 review the dosages of Misoprostol that they apply?
16 opposed to live birth situations? 16 A. Yes. I'm not saying that every one of the
17 A.  Well, the Intent with abortion is to accomplish 17 programs we've created around the cotntry is accomplishing
18 cervical -- increase cervical compliance and cervical 18 third trimester abortion.
19 dilation In preparation for -- for a speedy evacuation of 19 Q. Butwhere thay do?
20 the uterus accompanied by evacuation of the cerebral 20 A. [It's probably more important at meetings. I speak
21 contents. It's not comparable to the situation in which the 21 with Warren Hern, who runs the dlinic in Boulder recently,
22 entire biparietal or occipital frontal diameter has to come 22 and we talk with one another about what we're doing and also
23 through the pelvis. In addition, there’s no concern about, 23 published our protocols. Doesn't mean they're exactly the
24 as I mentioned, about the effects of the uterine -- 24 same in every place, but generally we agree about what the
25 uterotonics we call them, ih this case Misoprostol and 25 best approach is.
Page 135 Page 137 g
1 Oxytocin an placental profusion and fetal well-being. The 1 Q. All right. Let's now turn to Dr, Sella’s
2 situations aren't comparable, and there's no sense in which 2  administration of Misoprostol in ~- late in the evening of ﬂ
3 the college meant to apply this Practice Bulletin to the 3 the second day, the 11th of May and early in the morning of ‘
4 conduct of abortion. This is live births. T will remark, 4 the third day for purposes of augmenting the fabor that had
5 though, that they do permit — do recognize the need to 5 started at 100 MCGs. Was that appropriate under the
6 provide vaginal birth after cesarean delivery outside of a 6 standard of care?
7 hospital, but they're not talking about abartion. 7 A. Yes.
8 MR. RUBIN: Let me just have the record reflect 8 Q. Is that consistent with what you all do at the San
9 he's referring to Practice Bulletin 115, 9 Francigsco Hospital?
10 MR. GOLDBERG: That's right, Exhibit 10. In fact, 10 A. Yes.
11 I'm going to move the admission of Exhibit 10 i1 Q. Including on women with prior C-sections?
12 MR. RUBIN: MNo objection. 12 A. Yes,
13 MR. THOMPSON: Al right. 13 Q. Isthatconsistent with your undersianding of what g
14 Q. Let's talk specifically ahout the administration 14 other abortion providers do around the country in third
15 of these uterine stimulants. Let's -- you understand that 15 trimester abortions on women with prior C-sections? g
16 Dy Sella applied, administered Misoprostol hoth vaginally 16 A. Yes.
17 and buccally to ML for the purpose of softening or preparing | 17 Q. How about the fact that Dr, Sella applied Pitocin
18 the cervix with dosage of 100 MCGs, right? 18 on the early morning -- starting in the early morning of the
19 A, Yes, 19 third day, May 12th, and through the next seven or eight or
20 Q. In your opinion, does that meet the standard - 20 nine hours.
21 appropriate standard of care that should be applied in this 21 A. Yes.
22 procedure? 22 Q. First at what she calls 2 low dose at ten units?
23 A. Yes, that's exaclly what we do in this siluation. 23 A. Ten units in a liter.
24 Q. By "we"-- 24 Q. And Is that generally considered a luw dose among
25 A. At San Frandsco General. 25 the abortion providers?
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Page 138 Page 140 |}
1 A, Yes, 1 Q. Isaid 10. I mean - I actually mean Exhibit 10.
2 Q. And then she upped that dose to 50 unils per 2 MR. RUBIN: Exhibit 10 is which?
3 liter? 3 MR. GOLDBERG: 115,
4 A Yes. 4 MR, RUBIN: What page is that?
5 Q. And are those dose -- first of all, was her 5 MR. GOLDBERG: Exhibit 6 -~ page 6.
6 administration of Pitocin for these purpgses consistent with | & MR. RUBIN: Page 6 of Exhibit 10,
7 the standard of care that should be applied by -- In thesa 7 Q. (By Mr. Goldberg.) Do you have that in front of
8 procedures to a woman like ML? 8 you?
9 A, Yes, it was. 9 A, Yes.
10 Q. And have you -= have you seen that done in the 10 Q. Would you read into the record the second full
11 hespitals where you have worked? 11 sentence starting, "Because,”
12 A. Yes. 12 A. "Because studies have not identified a clear
13 Q. And as you go around the country and observe 13 threshold for rupture, an upper limit for Oxylacin doing --
14 others and talk to other abortion providers, are you aware 14 dosing with TOLAC has not been established,"
15 that they also apply similar dosages for those purposes? 15 Q. Oxytocin, is that the same as Pitocin?
16 A, Yes, 14 A, Yes,
17 Q. Are you aware that the American College of 17 Q. Would you turn down to the hottom of that column [
18 Obstetrics and Gynecology in 115 gives guidance that 18  in the last full paragraph and read into the record the last g
15 Misoprostol should not be used with women who have prior |19 full sentence starting, "The varying cutcomes." 2
20 C-sections in the TOLAG, that's the trial of labor after 20 A. "The varying outcomes of available studies in the ]
21 cesarean section; or in VBACs, the vaginal births after 21 small, absolute magnitude of the risk reported in those f
22 cesarean section? 22 studies support that Oxytocin augmentation may be used in
23 A, Yes, Tam. 23  patlents undergoing TOLAC."
249 Q. And notwithstanding that they should not be used 24 Q. And do you agree with the observations that are
25 == ACOG guides that they should not he used for TOLACs and |25 made in 115 as to those points?
Page 135 Page 141 |]
1 VBACs, da you have any doubts that it is appropriate touse | 1 A. Ido. i
2 them in abortion procedures? 2 Q. And is it your experience that Oxytocin is used
3 A, No, I do not, and this -- as we've said, this 3 with women with prior C-sections in TOLACs and VBACs?
4 statement is not -- is not directed at abortian pracedures, 4 A. Yes. ]
5 Q. And is there good reason that they should not be 5 Q. Andis it also your experience that Oxytocin and
& applied in abortion proced- -- strike that. Is there good 6 Pitocin is used as Dr, Sella used it here with third q
7 reason that Misoprostol can be used even with women with | 7 trimester abortion patients with prior C-sections in :
8 prior C-sections in abortion procedures even if they should 8 abortions? :
9 not be used in TOLACs and VBACs? 9 A. Yes, i
10 A. Yes. 10 Q. Was there a time when the American College of
11 Q. And what are those reasons? 11 Obstetricians and Gynecolagists did have a bulletin that i
12 A. The reasons I've mentioned. With regard to the 12 said categorically, as Dr. Buliock would have it, that
13 conduct of the procedure, you need to obtain cervical 13 TOLACs and VBACs should only be provided in hospitals? |
14 compliance and dilation. 14 A. Yes, there was.
i5 Q. Would you turn to Exhibit 14, 15 Q. Would you look at Sella Exhibit 13.
16 A. Thaveit 16 MR. RUBIN: Mr. Hearing Cfficer, we are at 12:35,
17 Q. Okay. Iwantto get you the right page. 17 MR. THOMPSON: Okay.
18 A. ACOG committee opinion? 18 MR. GOLDBERG: I'm almost -
19 Q. Thislis 115, correct? 19 MR. RUBIN: I think I know what Mr, Goldberg is
20 A. Uh-huh, 20 doing, but I think he needs to be cut off at —
21 Q. Would you turn to the page 6. That bears document 21 MR. THOMPSON: Well, I'm going to do that. Here's
22 control number -- oh, you don't have a document control 22 what I'm going to do. We're going to -
23 number on this. Page six of the Bulletin, do you have that |23 MR. GOLDBERG: I'm almost — I'm actually almost
24 in front of you? 24 done with direct.
25 MR. THOMPSON: But I've come to a new conclusion.
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Page 142 Page 144 H
1 MR. GOLDBERG: Okay. 1 ACOG took the position that all VBACs and TOLACs must be in |
7 MR, THOMPSON: 1 am not going to rush expert 2 ahospital? b
3 testimony. We're going to get through direct, we're going | 3 A. Yes.
4 to have a reasonable lunch, reasonable, shorter. If 4 Q. Was there a reaction within the profession and
5 Mr. Ruhin daes not complete with him, we're going to 5 ameng tha pepulation generally to that?
& continue, and we'll do it hy phone. 6 A Yes, and the hospitals, which then refused to
7 MR. GOLDBERG: That's fine. 7 allow physicians to accomplish vaginal dellverles after
8 MR. RUBIN: That's fine. 8 cesareans, and the section rate rose in some of those
9 MR. THOMPSON: That's what we're going to do, 9  hospitals to 40, even higher than 40 percent. In the United
10 because this [s too important. We're not going to push 10 States overall, It rose to 30 percent.
11 anybody's expert. So let's finish direct. We'lt have a 11 Q. By "section rate”, you mean the rate of live
12 human lunch. 12 births that are done by cesarean section?
13 MR. RUBIN: Okay. 13 A. Yes.
i4 MR. THOMPSON: You will make your plane. 14 Q. So in this country after Exhibit 13, the ACOG
15 And, Mr. Rubin, if you are not done with your questions | 15 Bulletin, the cesarean rate skyrocketed?
16zt the end, we're going to continue the hearing, and we'll 16 A, Yes.
17 make them present him by phone, and we'll complete 17 Q. And what happened?
18 cross-examination, okay. 18 A. Well, several things happened. In California, for
19 MR. GOLDBERG: If -- if the Hearing Officer will 19 example, we've studied maternal mortality rates, and they
20 give me five minutes, I may be able to finish direct -~ 20 are actually rising as a result of the cesarean rate rising.
21 MR. THOMPSON: Okay. 21 Q. So there's risks to not having TOLACs?
22 MR. GOLDBERG: --if I can have five minutes. 1 22 A. Yes.
23 can't I can't promise. 23 Q. Even with people with --
24 MR. THOMPSON: Well, that's fine. Iwant —1 24 A. That's to say nothing about the apinton of women
25 just want -~ that's fine. Let's just get done. 25 who felt that they were being denied the chance to have a
Page 143 Page 145 |}
1 Q. (By Mr. Goldberg.) Do you have Exhibit 13 in 1 vaginal delivery.
2 front of you? 2 Q. Did the National institutes of Health convene a
3 A. ILdo. 3 convocation on that issue?
4 Q. Can you Identify Exhibit 13? 4 A. Yes, because of the rising cesarean rate, the
5 A. That's American College of Obstetricians and 5 Consensus Conference --
& Gynecologists Practice Bulletin Number 54 dated July 2004. 6 Q. Would you turn to Exhibit 112
Fi MR. GULDBERG: We move the admission of Exhiblt 7 A, I didi'l parlicipate in that conference, but T was
8 13, Mr. Hearing Officer. 8 aware of it and aware of its results. )
9 MR. RUBIN: No ohiectlon. 9 Q, Would vou turn to Exhibit 112 Can vou identify
10 MR. THOMPSON: No objection. Was there - did you |10 that document?
11  move Exhibit 10? 11 A. This is the NIH Consensus Development Conference
12 MR. GOLDBERG: I helieve I -- T believe | did, 12 Statement on Vaginal Births After Cesarean, New Insights.
13 Mr. Hearing -- but I will again. i3 Q. Isthat--is that the report from the conference
14 MR. THOMPSON: Okay. Any objection? 14 that you just mentioned?
15 MR. RUBIN: No, not to 10. 15 A. Yeah, dated March 2010.
16 Q. (By Mr. Goldberg.) Okay. Would you look on the | 16 MR. GOLDBERG: And we move Exhibit 11, Mr. Hearing
17 first page of Exhibit 13 at the upper right-hand corner? | 17 Officer.
i8 A. Yes. 18 MR. THOMPSON: Any objection?
19 Q. What does it say? 19 MR. RUBIN: No obfjection.
20 A. “Out of print.” 20 MR, THOMPSON: Eleven is admitted.
21 Q. And over to the left, what does it say, the stamp | 21 Q. (By Mr. Goldberg.) And was Exhibit 10 already '
22 over to the left? 22 admitted; that is, ACOG Bulletin 115 on which Dr. Bullock E
23 A. “Replaced by number 115 dated August 2010." 23 relies, was that a responsa then ta Exhibit 11? )
24 Q. So is it your understanding that Exhibit 13, that | 24 A. Yes, only a few months later the College issued a
25  is the Bulletin of July 2004, was that the bulletin where | 25 new committee opinion that replaced the old one of 2004. [i
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Page 148 |;

1 Q. And is it your understanding that the purpose of | 1 (Nole: Hearing In recess at 12:42 p.m. }
2 115 was to remove that categorical prohibition? 2, and reconvened at 1:25 p.m.) 5
3 A, Yes, among other things. 3 MR. THOMPSON: We're back on the record. We're g !
1 Q. Among other - and is it your understanding from | 4 coss-examination of Dr. Darney at 1:25 p.m. Go ahead, i
5 your experience that that is -- that is the ganearally 5 Mr. Ruhin.
6 accepted understanding of 115 within the discipline? 6 MR. RUBIN: Thank you.
7 A Yes, ' 7 CROSS-EXAMINATION
8 MR, GOLDBERG: Thanks. I have no further 8 BY MR. RUBIN
9 questions, Mr. Hearing Officer. 9 Q. Good afternoon, Dr. Darney.
10 MR. THOMPSON: Okay. It's 12:20 -- 12:40, I'm 10 A. Good afternoon,
11 somy. 11 Q. 5o you've given a fair amount of testimony as to
12 MR. RUBIN: Mr. Hearing Officer, I think, given 12 your background and history with abortions. How long have
13 the time constraints -- and by the way, I apologize if T was 13 you been providing abortions?
14 getting too vituperative there. I think it's a function of 14 A. Singe 1973.
15 us going later than normal. If we're going to take an hour 15 Q. Do you recall when Roe vs. Wade was decided?
16 -- have a human Junch, which means an hour to us State 16 A. Yes, right after Roe -~ right after Roe, my chief é
17 employees, I think, why don't we just -- we could start with 17 and mentor, Ken Ryan, established an abortion clinic, and I i
18 Dr. Darney or we could just simply do his cross-examination 18 worked there as a restdent. :
19  and redirect by telephone. 19 Q. Okay. So how many ~- I believe you said you've g
20 MR. THOMPSON: It's up to you. Do you want to 20 done a few third trimester abortions, or how would you - i
21 take a half hour lunch and start it and get as far as we can 21 what was your testimony on that? ﬁ’
22 get? 22 A. Afew, yes. A dozen, peritaps. g
23 MR. RUBIN: I'd rather just start it by phone, 23 Q. Oh, okay. A dozen, Of those dozen or so third :
24 because I think — I don't want Dr. Darney to be running to 24 trimester abortions, have any of them involved women
25 his gate either. 25 presenting with a prior C-section? 5
Page 147 Page 149
1 MR. GOLDBERG: Here's -- here's my suggestion: 1 A. 1 don't recall specifically the cases I was %
2 Why don't -- T would actually prefer that we get as much of | 2 involved in, but after we talked, I asked the chief of our i
3 Dr. Darney in live as we can, and so Dr. Darey is expecting | 3 Women's Options Center that I founded, and subsequently she 3
4 tostay here — is expecting to stay here until 2:00, 2:30 4 -~ I appointed her as director of it, how many third
5 orso. We can get a good 45 minutes or an hour in over that | 5 trimester procedures we're doing now, and I mentioned that %
& period of time. That would be my suggestion. 6 she said about 30, 30 last year in the past year, so — and B
7 THE WITNESS: I'd prefer that, too, since I 7 some of those would have had previous cesarean. Now, g
8 haven't set aside time for telephone -- additional telephone 8 whether I was involved with one that did have a previous §
9 discussion. 9 cesarean, I den't recall spacificaliy. i
10 MR. GOLDBERG: We'll make -- we're going to make | 10 Q. Okay. You're saying "we”. That means the |
11 Dr. Darney available. I'm not interpreting what he's saying |11 facility that you're assaciated with? -
12 asnot - 12 A. Our practice group. _
13 MR. THOMPSON: Yeah. Okay. So let's take lunch 13 . Q. But not necessarily you personally? :
14 until quarter after. We'll do a 45-minute cross. What time 14 A. Not necessarily me personally. ?
15 —what's your drop dead time for - 15 Q. And of those dozen or so third trimester ;
16 MR. GOLDBERG: I figured — I told Dr. Darney 2:30 |16 abortions, what's the latest in terms of the term of the
17 s probably - 2:30, 2:40 is what I would call 2 drop dead 17 pregnancy? What's the latest one you've done?
18 time to get him to the airport for a 4:00 o'deck plane. 18 A. That I personally have been involved in?
19 MR, THOMPSON: Let's reconvene then at quarter 19 Q. Yes.
20 after 1:00, and we'll start cross, and we'll -~ again, if 20 A. Because I asked Eleanor spedifically the latest we
21 we've not completed cross by the time he needs to catch his | 21  as a group had done, which was -
22 plane, we will continue the hearing and allow the State to 22 Q. Dr. Darney, Eleaner, whoever Eleanor is; I need [j
23 continue its cross, okay? 23 vyour testimony. I'm asking about your personal -~
24 MR. RUBIN: Okay. 24 A, Twould have to guess. I'll say 33 weeks.
25 MR. THOMPSON: We're off the record. 25 Q. Okay. Youdon't recall exactly when the latest |
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Page 150 Page 152
1 one was? 1 A, Well, more than half, but if we're going to use
2 A. The date on which T did it? No, I don't. 2 that dichotemy - [ mentioned carlier that sometimes both
3 Q. No, no, 3 exist. Ifwe're going to use that dichatomy that you
4 A. T don't recall when it was. 4 suggested, then the great majority would have been fetal --
5 Q. And yau say you're guessing about 33 weeks wag the 5 fetal indications, just a3 this case of ML was. Typical is
6 latest kerm abortion you've performed that you recall and & 2 sonogram or a genetic study. That's why the number of
7 Lhis specific abortion when you're saying 33 weeks, or are 7 these procedures is increasing, genetic determinations,
8 you still guessing? & sonography is increasingly saphisticated. So there are more
@ A No, I'm just estimating from the patients who were 9 and more diagnosis of deformities like the patient ML had.
10 sentto us, and I don't know precisely. 10 Q. Right, macrecephaly, that kind of --
11 Q. Okay., When was the last time you did a third 11 A. Yes.
12 trimester abortion? 12 Q. Okay. Do you consider -- well, going back to the,
13 A. Would have been several months ago. 13 I guess, inthe universe of operations that physicians
14 Q. Qkay. Do you remember the term on that one? 14 perform, there's the -- I guess the most elective I could
15 A. No. 15 think would be let's say a collagen injection by an actress,
16 0. Okay. Do you remember if it was more than 30 16 and maybe the most necessary one, an emergency tracheotomy
1/ weeks? 17 inarestaurant. Okay, this procedure, would you -- would
138 A. I believe it was. 18 you characterize this as more elective or more like the
19 Q. Okay. Is that the one that's refreshing your 19 tracheotomy?
20 memory as to 33 weeks? 20 A, Well, I think you'd have to look at each
21 A, Maybe. 21 individual patient.
22 Q. Maybe. Okay. Of these dozen or so third 22 Q. Well, looking at this individual patient.
23 trimester abortions that you've -- that you've personally 23 A ML?
24 been involved in, how many of those occurred at a standalone | 24 MR. GOLDBERG: By "this", you mean ML?
25 clinic like the one that is at issue in this case? 25 MR. RUBIN: Yes. i
Page 151 Page 153
1 A, Well, none of those, because they're all -- they il Q. Was this a case of elective surgery, Dr. Darney?
2 were all done in our hospital-based dinic. 2 A. Do you mean could she have continued? I don't
3 Q. Okay. And of those 12 or so in the hospital-based 3 think I can make a judgment, because I didn't talk to her
4 clinic, correct me if I'm wrong, but is it fair to come up 4 about the effects the birth of this severely effected fetus
5 with a dichotomy between the, let's say emergency, theones | 5  would have had on her mental health, on the health of the
& that are elective versus the ones that are more necessary 6 child she already had. So without really knowing the
7 and -- am I phrasing that right or -- 7 patient, I don't think I can slide — slide a cursor along H
8 A. You mean whether the indications were -~ 8 the scale you're suggesting.
9 0. Fetal versus - 9 Q. Well lat's 40 and talk a little hit about TOLACE
10 A. --maternal or fetal? 10 now. I'm sure we all understand what it stands for right,
11 Q. Right. 11 trial after -- well, what's TOLAC stand for?
12 A. The great majority would have been fetal, 12 A. Trial of labor after cesarean.
i3 Q. Okay. So by fetal, it was essentially an elective 13 Q. Sorry. Sometimes I still miss that. What's your
14 procedure, correct? 14 experience with TOLACs? How many have you done?
15 A, Well, elective in whose perception? Certainly not 15 A. Again, 1 don't know precisely, but I would
16 in the parents' perception. 16 estimate hundreds,
17 Q. Well, if a woman seeks an abottien hecause of 17 Q. Hundreds. Okay. And you've been practicing since
18 fetal indicators, you're saying that there is -- the health 18 1973, right? I'm sorry you've been doing abortions --
19 of the mother is not at risk, correct, if she has -- if she 1B A. Yes.
20 carries the baby to term and delivers it; right? 20 Q. How long have you been a practicing physician?
21 A, Well, it may or may not be a term. Depends on the 21 A. Well, T was an intern in 1969,
22 cdrcumstances. 22 Q. And since 19692 you've done hundreds of TOLACs?
23 Q. Okay. Well, going back to these 12 or so, you 23 A. Yes, since 1973,
24 said that some of them, more than half, let's say, were 24 Q. Okay.
75 fetal indicators? 25 A. When I started my OB residency, I didn't do
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Page 154 Page 156 |}
L deliveries as a surgical intern, 1 facts in Dr. BullocK's report or are they -- as well as the
2 Q. Let's just go -- there was some testimony about I 2 facts in the medical records or —-
3  believe g report that you read by Dr. Bullock. Do you know | 3 A, Well, I assume in the == what I'll have to say
4  what I'm referring to? 4 were mlsapprehensions and errors of fact in Dr. Bullock's
5 A. Bxhibit 122 5 report regarding, for example, sequence of medications and
6 Q). I believe that's correct. And you've given «« 6 the dose of medications and g0 on caused me to look more
7 you've given your opinion in this case as to whether the 7 carefully at this report. I thought you were asking me how
8 standard of care has been met by Dr. Sella, right? 8 did I use Dr. Bullock's reports.
8 A Yes. 9 Q. That's part of what I was asking you.
10 Q. What did you base -- what did you base that 10 A. Uh-huh,
11 opinion on that she met the standard of care? 11 Q. Okay. If you hadn't -- if you hadn't seen Dr. !
12 A, I base that on my review of the medical record, on 12 Bullock's report, would you have a different opinion today
13 my knowledge of practice around the country with regard to 13 in any respects?
14 third trimester terminations and my reading of the 14 A. No.
15 literature. 15 MR. RUBIN: Okay. Let's-- Idon't know when
16 0. And by the literature, vou mean at ACOG and NIH 16 there will be a ruling on that exhibit, so -- but I just
17 literature? 17 wanted to ask those questions, Mr. Hearing Officer, to help
18 A. No, I mean all that I've read over the course of 18 - because I think it would be helpful for the Hearing i
19  my career, what I've written myself and what I've reviewed 19 Officer. %
20 in writing, what I've written in papers that I've reviewed 20 Q. Okay. Let's talk about TOLACs as they relate to
21 asa peer reviewer. 21 third trimester abortions. How would you characterize the
22 Q. Okay. Did you base your opinion on anything Dr. 22 risks in the third trimester abortion? Would you
23 Bullock told you in that report? 23 characterize them, as surgical or obstetric?
24 A. Well, I read his report and deposition, and then I 24 MR. GOLDBERG: Ohject to the form of the question.
25 checked the facts. I checked the medical record against 23 Q. Olay. How would you -- I'il take away the second
i
Page 155 Page 157
1 this report and against Dr. Bullock's reports, and in that 1 part of the question.
2 way, reading Dr. Bullock's report helped me focus on the 2 I think you're right with your objection. [}
3 medical record. So in that sense it was useful. 3 How would you characterize the risks in a third
4 Q. Okay. Did you base -- your opinion's based on 4  trimester abortion?
5 certain facts as you understand them, correct? 5 A. Do you mean what would I telf a patient the risks
6 A, 1t was based on what I sea in the medical record. & areor-
7 Q. Certain facts -- 7 Q. Well, it doesn’t necessarily have to be -- I don't 1
8 A. And the tests reviewed. 8 have to put you with a patient necessarily. How would you
9 Q. Certain facts relate to the =« to tha mathar, tha 9 dagcrihe them?
10 fetus, the clinic, right? 10 A. Do you mean --
11 A. Yes. 11 Q. Give me an adjective?
12 Q. Are there any facts that are in Dr. Bullock's 12 A. You mean as moderate, negligible, severe? I don't
13 report that you relied upon that you -- independently of 13  understand what -
14 that? 14 Q. Notinterms - not in terms of intensity, but
15 A. Well, as you might expect, T read his report after 15 would you describe them as obstetric in nature?
16 I'd read the medical record, and reading his report caused 16 A. The risks of a third trimester abertion not in
17 e to go back and look at the medical record more carefully, 17 someone who's had a previous cesarean, or in someone who has
18 So [ think in that way his report enhanced my understanding 18 had a previous cesarean? I'll need more specifics to
19 of medical record, which I have now read several times. 19 describe the risks, because the risks as well as the
20 Q. Okay. So going back to my earlier question, which 20 indications, as we've already discussed, are very specific
21 I don'tthink you've answered yet, you based -- assume that | 21 to the individual case,
27 you're basing your opinfon en sertain facks as yeu 22 §. Okay. Sa you feel like you can't generalize about
23 understand them, right? 23 risks?
24 A, Yes. 24 A. Oh, I could make some gross generalizations.
a5 Q. What are you basing » do those facis include the 25 Q. Did you make any during your testimony prior — j
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Page 158 Page 160
1 previously today? 1 would have with a TOLAC generally, right? i
2 A No. 2 A, Yes,
3 Q. Okay. And you talked generally about - if I 3 Q. Okay. And we're trying to get the fetus out
4 remember your testimony correctly, you were talking about 4 through the vagina as with a TOLAC, correct?
5 ACOG Practice Bulletin 115. You were generalizing about why | 5 A Yes.
& these TOLACS do not refate to third trimacrer abortions, B Q. And in this case, we also have the use of
7 right? 7 prostaglandins and Pitocin, right?
8 A. Yes. 8 A. Yes.
g Q. %o that's a2 generalization? 9 Q. And so all things equal, if you have the same
10 A, So you want me fo restate the -- outline the 10 woman -- in other words, if this particular patient had
11 differences? 11 presented to Dr. Sella and said, "Can you deliver this baby
12 Q. Well, let's go through my questioning instead. So 12  for me, can you do a TOLAC for me,” there would still be --
13 we have -- what I think you had said before was that with 13 wouldn't we have similar risks of uterine rupture?
14 regard to third trimester abortions with a C-section, the 14 A. No.
15 risks are, In fact, obstetrical in nature, right? 15 Q. Okay. Does the status of the fetus influence
16 A. MNo. The third trimester abortion is not an 16 whether the -- whether the uterus would rupture?
17 obstetrical procedure. You'll recall that I made a clear 17 A Yes.
18 distinction between the guidelines from the College, which 18 Q. Soifthe baby Is dead, and I don’t know how -- I
19 are directed at obstetrical care and the standard of 19 don't mean to taltk crudely. I'm just trying -- and forgive
20 practice for third trimester abortion, and 1 stated how 20 meif I am. I'm not trying. If the baby or fetus is dead ;
21 those ways the risks are very different. 21 and you're still trying to induce it threugh labor, through i
22 Q. Iwas asking more specific questions, Dr. Darney. 22 the vagina, through stimulants, you're saying that there'sa |
23 Notall third trimester abortions -- third trimester 23 different risk of uterine rupture than if the baby's still
24 abortion where there is a prior C-section history, are those 24 alive?
25 more like a TOLAC situation? 25 A. Yes. '
:
Page 159 Page 161 ||
1 A, Well, because there's -- they're more like a TOLAC 1 Q. Why? 3
2 situation in the sense that in both cases there's been a 2 A. Because as we discussed when we reviewed these i
3 previous cesarean, of course, 3 materials earlier and make — when we're making the point g
4 Q. Okay. And with regard to the certain risks such 4  that -- that College guidelines are directed at obstetrical %‘
5 as-- well, not such as, specifically uterine rupture, 5 care, not at abortion care, we mentioned that we'd take a ;
6 aren't the risks fairly similar? 6 much different approach to achieving cervical compliance and 3
7 A. No. 7 cervical dilation prior to the induction, and we went i
8 Q. Okay. Well, let's go through what exactly a TOLAC | 8 through that with regard to the medical record of ML; that
9 s, and then we'll talk about abortions. ATOLAC, asIsee | 9 is, Laminaria were inserted, that Misoprostal was used in
10 it, you have a -~ it refers to where you have a term 10 anticipation that it would be used over a period of three
11 pregnancy, which would be about 38 weeks? i1 days. You would never do that in an obstelrical procedure.
12 A. Yes, 12  You'd be concerned about the welfare of the fetus, and then
13 Q. Okay. And the physician is trying to have the 13  we went on to describe - well, I'll stop there. There are Ii
14 bahy defivered throualh the vagina, correct? 14 important differences, and we mentioned those. '
15 A, Yes. 15 Q. Well, okay.
16 Q. Okay. And that may or may not invoive the use of | 16 A. And those differences would - this is answering
17 stimulants such as Pitocin, correct? 17  your question --
18 A. Correct. 18 Q. Finally.
19 Q. Okay. Could it -- and it may or may not involve 19 A. -~ finally, excuse me. Those differences would I
20 in your opinion the use of Misoprostol, correct? 20 believe change the risk of uterine rupture, and it would be
21 A, Yes. 21 considerably lower In the situation of a pregnancy
22 Q. Okay. And so this case, we have a fetus, which 22 termination than in the situation of delivering a baby for
23  was 35 weeks in terms of its gestational age, right? 23 all the reasons that we mentioned already.
24 A, Yes, approximately, 24 Q. So the fact that Laminaria were used, is that one
25 Q. And we have the same C-section history as you 25 of the ways that there's a different risk of uterine

41 (Pages 158 to 161)

PAUL BACA PROFESSIONAL COURT REPORTERS

f24b1d54-1cc5-4223-b754-323dfc86c405



fumme

7

L

i
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1  rupture? 3 A, Well, the largest diameter and the eadier in
2 A. The fact that the cervix is treated for days prior 2 gestation, the relative - the head is relatively the
3 to the induction, the fact that the fetal head can he 3 largest diameter. So the more premature, we'll call it, &
4 collapsed - 4 fetus is, proportionally the larger the head is in relation
5 Q. Well, hold an. Was the fetal head collapsed in 5 to the shoulder, which is the next larger diameter.
é this case bafere there was uterine rupture? 6 Q. So--and I guess there are some cases where you
7 A, Non. 7  have same sarf of problem with the shoulders coming out, and
g Q. Okay. Socontinue. So we have -- what elseis & those can be catastrophic. In other words, when the head is
9 there now? 9 out and the shoulders are still in, that can be catastrophic
10 A. The fact that you can use -- you would use 10 results, right?
11 different doses of uterotonics, The two aren't comparable. 11 A. Notin the case of a third trimester termination.
12 Q. Okay. So do you -- Jet's compare the risk of 12 Q. Okay. So I think -- could I take your answer to
13 uterine rupture for a moment. I believe you gave a lot of 13 mean that --
14 testimony about third imester abortions, correct, and what | 14 A, That would be another example of how third
15 your experience is with them, what the risks are, comparing | 15 trimester termination ~
16 them to TOLACs. Whatis a third -- what does a third 16 Q. Dr. Darney, let me -- let me finish my question.
17 trimester abortion mean to you in terms of the range of 17 So--
18 weeks to term, gestation, the gestation of the fetus? 18 MR. GOLDBERG: I'm going to object. I'm going to
19 A, It would -- any termination after about 25 weeks. 19 object to Mr. Rubin interrupting, and I think that he
20 Q. Okay. Do any of the risks -- 20 doesn'tlike where it's going.
21 A. So, for example, in our clinic, after about 25 21 MR. RUBIN: No, I think —
22 weeks, we use an approach quite similar to the one that was 22 MR. THOMPSON: Overruled. I think I've done a few
23 discussed with regard to patient ML. Prior to that time, we 23 of these, especially with doctors who are 50 smart they
24  would use a surgical approach. 24 always just need to answer the question he's asked. I know
25 Q. Okay. As opposed -- surgical versus obstetrical 25 they -- if you don't understand it, just ask him te clarify
Page 163 Page 165
1 approach? 1 rather than form your own answer. I think that's what's
2 A. No, surgical versus third trimester approach. 2 going on here, so — which I've confranted before, 50 pose
3 Q. Okay. 3 your question, please.
4 A. Second trimester versus third trimester. 4 Q. (By Mr. Rubin,) So fair to say, fairly speaking,
5 Q. Okay. So can you -- with regard to the risk of 5 the head is the biggest constraint in terms of how hard the
& uterine rupture, is the size of the fetus or baby a factor, 6 body has to work to deliver the fetus or the child, correct?
7 all things equal? 7 A. Yes, that's the [argest diameter,
8 A. Yes, 8 Q. And as I recall in this case, we had a case where
2, Q. The lardostha fatug tha mara lilkahe bho utarina 9  the head wae unucually larae, right?
10 rupture, cosvect, all other things equal? 10 A. Yes,
11 A, Yes. 11 Q. I believe -~ what was the medical term that was
12 . And this case was a 35-week termination, right? 12 used in the -
13 A Yes 13 A. Macracephaly,
14 Q. That's roughly around the time that people would 14 {). And referred to a gestation -- it was as - if
15 performr a TOLAC as well, right? 15 that report is correct that Dr. Sella testified to earlier,
16 A, Well, no, you wouldn't -- certainly wouldn't 16 about 40 weeks. It was as if it had the head of a fetus
17 intentionally deliver a baby at 35 weeks. 17 that would have been gestational at 40 weeks, correct?
18 Q. Thirty-six weeks? 18 A. Yes, as I recall, the PBD was 93.
19 A. No. 19 0. Right. So fair to say, it was as if you were -~
20 Q. Thirty-eight weeks? 20 in terms of the stresses, the risk factor for uterine
21 A Beginning at 38, i 21 rupture, you were [ooking at delivering a 40 week old fatus,
22 Q. Okay. And with regard » with vegard -- let me 22 correct?
23  try to he more specific about the risk factor with regaid to | 23 A NNo.
24 the size of the fetus. What's the hardest part of the fetus | 24 Q. Se the size -- "no" with respect to I'm wrong to
25 todeliver? 25  think that the 40 week old head is not arisk «- isnot a
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Page 168

1 factor here? 1 of itself, if the heart's not beating, does that make it
? A. Right. You're wrong to think that, because when 2 more difficuit or lass difficult to deliver?
3 vyou effecied fetal demise -- in this case Dr. Sella had &) A, Well, it doesn't have anything to do with the
4 effected fetal demise days before, softening the retal head, 4 heart bealing. It has o do with felal demise.
5 and she was prepared if it was ~- typicatly what we do in 5 Q. Su what you're saying though is it leads to
6 our--in our practice to collapse the fetal head, so the 6 necrosis, soflening of the tissue, correct?
7 size of the fetal head would not be a contraindication of 7 A, Yes.
8 proceeding as she did. 8 Q. Isthere some literature you can point to that
9 0. Well, again, there was no collapsing of the head 9 describes how much - how guickly the size of the head
1D in this case, correct? 10 softens -- well, let me ask this question instead. Does the
11 A. No. 11 size of the head actually shrink?
12 Q. Okay. 5o that's not really a consideration for 12 A, Yes.
13 this case, is it? 13 Q. And is there some literature that talks about how
14 A. Yes, if you're - we're talking about the practice 14 quickly that happens?
15 of third trimester abortion. That's a -- is one of the 15 A. Yes.
16 procedures, 16 Q. Isit before us today?
17 Q. Well, when Dr. Sella agreed to do -- to perform 17 A. Well, when we talked on the phone, I referred you
18 this procedure, you heard her testimony today, she said she | 18 to what I've written about the use of Degoxin. That would
19 -- she read the signed report. She saw thatit was —we're | 19 be a good place for to you start.
20 dealing with a fetus with a 40 week old head, for lack of a 20 Q. Well, Degoxin is used to cause the fetal demise,
21 better term, right? 21 right?
22 A. Yes. 22 A. Yes.
23 Q. So shouldn’t she consider that in whether she 23 Q. And I don't recall -~ and you're saying that you
24 should perform this procedure? 24 told me that there's literature that says exactly how ,
25 A. I'm sure she did. 25 quickly the head softens and how -- how it effects the size
Page 167 Page 169 1
1 Q. Shouldn'tshe? 1 of the head in that literatura?
2 A, Yes, 2 A. Well, as I recalt, we discussed how fetal demise,
3 Q. Because it's important to consider how much -- how | 3 in fact, softens the tissue and decreases the maximum i
4 difficult the labor wauld -- the induction would be based 4 diameter and compliance of the fetal head. I
5 upon the size of the head, correct? 5 . By what percentage?
& A. Yes. 6 A, We don't know exactly what percent it would
¥ Q. Okay. And, again, a TOLAC, we're dealing with 7 decrease.
8 typically -~ you said I think a 38 old weck head, right? 8 Q. Okay. One percent?
g A Yes. a A, You mean, are there sonegraphic studies of these
10 Q. And going back to what you said before, it's your 10 changes? ' ﬁ
11 testimony that the status of -- putting aside whatyoucan |11 Q. Yes. b
12 do in each case, but the status of the fetus, itcelf, isa 12 A. I'm not aware of any.
13 heartbeat or there's no heartbeat. Does that change the 13 Q. And you're -- I'm convinced that you're ene of the
14 risk factors for uterine rupture just the mere fact if 14 most preeminent people in your field, and if there was a
15 there's a heartbeat, yes or no? 15 study, you'd probably be likely to know about it, wouldn't
16 Al Yes. i6 you?
17 Q. The mere fact of a heartbeat will make -- will 17 A. ‘There's — probably would, There's considerable
18 have what effect? 18 written about the effect of fetal demise on abortlon, and I
19 A. Yes, because the fetus Is dead, fetal tissue Is -~ 19 referred you to some of that literature.
20 fetal softening occurs very rapidly. In a matter of 24 20 Q. So but there's nothing that you can point that
21 hours, the tissue begins to soften, and the fetal death 21 says exactly what the effect is after - I believe one day
22 makes a tremendous difference both in second and in third 22 of -- the Degoxin's administered on 5-10, and on -12, by
23 trimester abortion procedures. 23 approximately — by about one o'clock or so, we have the --
24 G. Well, and I know you're trying to answer my 24 we have the rupture, right? So that's abouta day and a
25 question. The fact that the fetus is alive or dead in and 25  half, closer to two days of time for the necrosis to take
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Page 170 Page 172
1 effect? 1! Q. But I thought you said you didn't know any i
2 A. Yes, 2 specific studies that quantify this, right?
3 ). The 10th te 11th, 11th to 12th? 3 A, We've just discussed the kind of studies we did to
4 A Uh-huh. It makes considerable -- makes a 4 that make quantification, likert scale, randomized trials.
5 considerable difference. 5 Q. So going back to the risks now for uterine
& Q. Isee, but there's no -- you're not aware of any 6 rupture, size of the fetus is a factor. The fact that
7 studies that would actually quantify that, right? 7 there's a previous C-section certainly increases the risks
8 Ao No, the studies that examing that, ours and other g of a uterine rupture with cither a TOLAC or this type of
9 studies, base that on surgeons' perception of the ease of 9 procedure in this case, right?
10  the procedure. 10 A. Repeat the question,
11 Q. Isee, Okay. And that sounds fairly subjective, 11 Q. A previous C-section in either your typical TOLAC
12 doesn'tit? 12 or the facts of this case increases the risks of uterine
13 A, Well, you know, it's a likert kind of scale. 13 rupture, correct?
14 Q. Okay. Isit more subjective than, say, holding a 14 A. Yes.
15 fetus in your hand and weighing it and deciding how much it | 15 Q. Now, with regard to the use of stimulants, do you
1&  waighs? 16 have in front of you Buliletin 1152
17 A. More subjective, less subjective. 17 MR. RUBIN: Joseph, If you cannot stack these, it §
18 ©). Less subjective, okay. 18 might work better.
19 A, We were talking about randomized trials, and some 19 MR. GOLDBERG: I wasn't stacking them. Iwas ;
20 -- some subjectivity is eliminated through the process of 20 putting them upright. Do you want me to stack them? -
21 randomization. 21 MR. RUBIN: Well, I don't want them upright,
22 Q. Okay. So -- 22 MR. GOLDBERG: I understoad what you meant.
23 A. That is, physidans who are performing 23 A. Ihave 115. That's Sella Exhibit Number 10.
24 terminations in which Digoxin hadn't been -- hadn't been 24 Q. Okay. And it's also Prosecution Exhibit Number 2.,
25 used would be compared -- those reports would be compared to 25 Can you turn to page -- well, before we turn to any
3
Page 171 Page 173
1 physicians using the same scale in which Degoxin had been 1 particular page, let me -- was Misoprostol necessary for
2 used. Soit's a whole lot different than picking a fetus 2 this procedure in this case?
3 and-- 3 A. Was it necessary for ML's procedure? Yes. [
4 Q. Would you be willing -- are you willing to say 4 don't know if it was necessary, but in my view, it was an
5 that if we started out -- if she presented with a 40 weeak 5 important dinical adjunct.
& old head in regards to the fetus, of course, after two days 6 Q. Would you have done the same thing?
7 of necrosis, would be you be able to tell me ifitwasequal | / A. Yes.
8 to like a 38 week old head then or a 29 week or how many | 8 Q. You would have used Misoprostol?
0 cantimeters or millimeterc were lost inthat dayanda half | 9 A Yes
10 of necrosis? 10 Q. But you can’t say whether it was necessary or not?
11 A. Mo, but I would say that head's going to be -- 11 A, Well, it's hard to make a judgment in dinical
12 softening of the head will be clinically significant. 12 treatment whether anything is necessary; I mean, necessary
13 Q. TGhkay. And that's about as far as you can - 13 1o a successful outcome. Tt would have been a very
14 you're willing — you don't want to speculate, and so you 14  important adjunct, T would think, to success,
15 don't want to say anything further than that, do you? 15 0. And you don't want to leave out a very important
15 A. I don't want to translate it into millimeters, 16 adjunck to success, do you?
17 because remember, we -~ you referred to two measures, 17 A. No.
18 previous questioning of -- of the diameter of the head, the 18 Q. Okay. So then let’s turn to page six of Practice
19 biparietal diameter and the eccipitofrontal diameter, OFD. 19 Bulletin 115, There's two columns, a right and aleft i
20 Inthe head of a live fetus, that gestation, there's not 20 column. :
21 much compliance as those don't — can't change very much. 21 A. Yes. F
22  When the fetus Is dead & day or two days, our studies and 22 Q. First full paragraph, the last sentence says, ;
23 other ohservations suggest that there’s constderable 23 "Therefore, Misoprostol should not be used for third ‘
24 compliance, so the head would slip through more easily or 24 trimester cervical ripening or labor inductien in patienis '
25 can very easily be decompressed. 25 who have had a cesarean delivery or major uterine surgery.” E
i
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Page 174 Page 176 [
1 I'm sure I read that correctly, but did I miss anything 1 trimester cervical ripéning or labor induction in patients
2 there? ? who have had a cesarean deliver or major uterine surgery,”
3 A. No, that's what it says. 3 correct?
4 Q. And if I understand your testimony correctly, this | 4 A That's what it says, yes.
5 == this prohibition == well, is it fair to characterize it g Q. Okay. So let's compare that to the facts of this
& as a prohibition? 6 case for a moment, Dr. Darney. Ts this a third trimester
7 A, Yes, 7 cervicaf ripening? Did this involve a third trimester
g Q. Okay. This prohibifion applies only to TOLACS, 8 cervical ripening?
9 right? e A. This isn't -- yes, but this is not intended to
10 A. You mean, doesn't apply to third trimester 10 apply to third trimester abortion. It says delivery of a
11 abortion? 11 live baby.
12 Q. That's right, any third trimester abortion 12 Q. So that first phrase, though, we have present in
13 regardless of the term of the fetus. 13 this case, right, third trimester cervical ripening, right?
14 A. Right, it was not intended to apply to a third 14 A Yes.
15 trimester abortion. This is written -- 15 Q. Okay. And we have a patient who has had a
16 Q. Well, are we getting into the intent or -- okay. 16 cesarean delivery previously, correct? ;
17 So that's your interpretation of this document, right? 17 A, Yes.
18 A, Yes. 18 Q. So they've also said that this Bulletin 115
19 Q. And I think you've already -- you've relied on 19 replaced Builetin 54 from 2004, correct?
20 this ACOG Bulletin, yourself, as part of the basis for your | 20 A Yes.
21 opinion, right? 21 Q. And you went into a very educated description of
22 A. Yes. 22 why that was. As I understand it, it was motivated by the
23 Q. It's certainly very authoritative, correct? 23 change in C-section rates for the 2004 opinion, correct?
24 A, Yes, ) 24 A. Yes.
25 Q. Does ACOG lightly come out with a -- with a strong | 25 Q. Wasn't motivated by changes in uterine rupture
Page 175 Page 177 g
1 statement like this regarding medical treatments, or are 1 rates, was it? Did it have anything to do with the uterine
2 they careful about saying something like this? 2 rupture incidents?
3 A. They're careful. 3 A. Did the change from 2004 to 2010 have anything to i
4 Q. They don't want to give risk to the many of 4 da with the rising incidents — ‘
5 plaintiffs lawyers out there who are looking for something | 5 Q. Orlower incidents?
& to sue on, right? 6 A. --of uterine rupture? Yes.
7 MR. GOLDBERG: Object to the form. 7 Q. Okay. So your answer before when you said it was |
8 MR. RUBIN: I'll withdraw the guestion. 8 C-section rates where we had -- we saw a much higher i
9 MR, THOMPSON: No. Well, vou withdrew -- 9 incidence of C-section rates. there was something elce at
10 MR. RUBIN: I guess I shouldn't have. 10 wark, also?
11 MR. THOMPSON: Who knows. 11 A. Yes, the complications that follow rising
12 Q. Let's-- 12 C-section rates, and I menticned, for example, rising
13 A Well, T-- 13 rnaternal mortality in California.
14 MR, THOMPSON: He withdrew the guestion. You 14 Q. Youwouid have decreasing -- well, with a
15 don't need to answer, 15 C-section, there's —
i6 A, 1 do know. 16 A. Because of rising C-section rates.
17 Q. Okay. 17 Q. Well, of course, with a C-section -- with
18 A. Because I participated in committees and drafted 18 C-sections you don't have the same high incidence of uterine |
19 committee opinions for the College, and they take special 19 yupiure, do you? Is there any incidence of uterine rupture,
20 care to say that they're not setting a standard of care with 20 really?
21 any of these for the very reason you mentioned. 21 A, Well, yes, because if you've had a C-seclion
22 Q. Okay. And I beligve they repeat this prehibition 22  hefore and you -- thig is what this is all about.
23 on page B at the very bottom, the third bullet. Let meread | 23 Q. No, no, I'm asking you if you do have a C-section?
24 that into the record, and you can tell me if I've read it 24 Let me interrupt you.
25 incorrectly. "Misoprostol should not be used for third 25 A. Then you'd subsequently be 2 risk of uterine
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Page 178 Page 180 [}
1 rupture. 1 Q. Iunderstand.
2 MR. THOMPSON: The question was, is there a higher 2 A, T know you just asked me to imagine a situation in
3 incidence of uterine rupture In C-sections. 3 which that might occur == might have oceurred.
1 MR, RUBIN: Thank you. ¢ Q. Well, I'm not asking you to imagine anything, Dr.
5 MR, THOMPSON: Can you answer that question? S Darney. I'm asking you te rely upon your experience, What
G THE WITNESS: You mean if somebody's actually 6 justified it in the past for yot in your expericnce?
7 having a C-seclion? 7 A Well, T don't recall a specific case. T simply
& Q, (By Mr. Rubin,) Yes, not a history, C-sections. § lknow that we == I have used Misoprostol on women who have
9 A. Do C-sections reduce the risk of uterina rupture? 9 had previous cesarean delivery in order to effect the rapid
10 Q. Yes, 10 vaginally delivery by priming the cervix. §
11 A. No, they increase the risk of subsequent uterine 11 Q. Okay. Was there any need for a rapid vaginal
12 rupture. So overall, they increase the risk, That's the 12 delivery in your view In this case? 5
13 problem, and they cause even -- even more important 13 A. No, in fact, it -- that's one of the big
14 praoblems, abnormalities of placentation and so on, So we 14 differences between -- betwaen abortion in the third
15 wanted to decrease the rate of cesarean delivery to reduce 15 trimester and delivery as outlined in the Bulletin we're i
16  the rigk of subseguent nlacenta accreta, death from 16 discussing; that Is, that you can take a long time to
17 hemorrhage and the subsequent, somewhat less important risk 17 accomplish the abartion, and you can't take that long
18 of uterine rupture. 18 accomplishing a dellvery.
19 Q. Okay. So I believe your testimony also was that 19 Q. Right. Right.
20 you do¢ use Misoprastol in your practice with TCLACs; is that | 20 A. Because it won't be good for the fetus.
21 right? 21 Q. And you keep referring to third trimester
22 A.  Yes, we would sometimes, depending on the 22 abortions. Does your opinion differ at all with a 25 week
23 situation, use, despite the admaonition rather than 23 old fetus versus a 25 week old fetus, or is it the same,
24 prohibition here, despite that admonition not to do so, we 24 same analysis for you?
25  would occasionally use Misoprostol if we thought it 25 A. In terms of abortion?
Page 179 Page 181 !
1 impertant to effect delivery. 1 Q. Yeah. Same considerations?
2 Q. QOkay. Would you ever use Misoprostol in a TOLAC 2 A. Well, I said earlier that at about 25 weeks is
3 in a case where it was an elective -- strike that. 3 when we, and I think most practitioners, move from a i
4 A.  And I mention that we would almost always use it 4 syrglcal evacuation of a uterus to a combination of surgical
5 inthe case of a third trimester termination. 5 induction evacuation of the uterus.
5] Q. Regardless of term? 6 Q. Okay. Do you remember my gtiestion? Okay. Let me
7 A, Yes. 7 ask it again.
g Q. But, agaim, you haven’t done one in 35 weeks, have | 8 A, Are 25 and 35 the same.,
9 you? 9 0. Right, and vou're saying that thev're the same?
10 A. I'm not aware that I've done one more than 35 10 A. The approach would generally be about the same,
11 weeks 11 yes. E
12 Q. More than 33 weeks, I believe. 12 Q. And with respect to uterine rupture --
13 A. Ican't- I can't recall specifically. 13 A. You picked 25, which is just the margin, 50 I --
14 . You can't. You're noteven sure if it's 33, are 14 you know, if you said 27, you'd say it's the same.
15 you? 15 Q. With regard to uterine rupture, same
16 A, Idon't know precisely. 16 considerations between a 25 week and a 357
17 . Okay. So let's see if -~ I've lost the thread of 17 A, Yes.
18 my own mind here. Let's see. Okay. So with regardto a 18 Q. Going back to Practice Bulletin Number -- before
19 TOLAC, you said despite this prokibition in the ACOG 19 we go back to that, let me ask one more question about
20 Bulletin, you would on certain special occasions still use | 20 Misoprostol. Would you give a patient Misoprostol, let's
21 Misoprostol, right? 21 say someone who was seeking to effect a TOLAC and send her
22 A Yes, 22 home for the avening after administering her Misoprostol?
23 Q. What would justify it in your inthd? 23 A Yes,
24 A. Need for a mare rapid -~ I'm nat thinking of a 24 Q. Would you give her another one to take home with
25 particular case. 25 her and have her administer to harself?

PAUL BACA PROFESSIONAL COURT REPORTERS

f24b1db4-1cc5-4223-b754-323dfc66¢405



2

—

[day)

ot

Page 182

Page 184

il A VYes. 1 A. Probably not.
2 Q. All right, $o let's go back to Practice Bulletin 2 Q. Okay. Su this first sentence here on page 8 says ¢}
3  Number 115, Can you look at page 8 again for ma? 3 --and let me know if I'm reading it incorrectly, "Trial of
4 A, Got it 4 labar after prior cesarean delivery should be undertaken in
5 ). This section, I belisva, carrect me if I'm wrong, 5 facilities capable of emergency deliveries." That's what it ﬁ
& discusses where & TOLAC should occur; in other words, <linic | 6  says, right? ;
7 wvis-a-vis a hospital, right? 7 A. Yes.
8 A Yes. 8 ). Aclinic is not what they mean hy, "A facility
9 Q. Okay. Fair te say the risks of uterine rupture 9 capable of emergency deliveries,” right?
10 are -- shoutld be -- are much better managed in a hospital 10 A, Well, a birth center could be capable of that.
i1 than in a dlinic, correct? 11 Q. Was this one? Was the one in this case such a
12 A. Well, not the risks of uterine rupture but the 12 facility?
13 consequences of uterine rupture. i3 A. Yes, because the patient could be immediately
14 Q. Dkay. So the consequences of uterine rupture, and 14 transferred to the hospital.
15 why is that? i5 Q. Okay. And then the first sentence in the next --
16 A. If there ig hleeding, vou have immediate access to 16 in the third paragraph, "Because of the risk" -~
17 a blood bank. 17 A. And, again, we -- the urgency that is conveyed
18 Q. Right. 18 here is not just maternal welfare. The urgency conveyed
19 A, If & faparotomy is required, it may be more 19 here is welfare of the baby; that is, uterine rupture is
20 available. Tt depends on the hospital. 20 much more likely to kill the baby than it is to kil the
21 Q. Right, but this is about -~ okay. Sorry. 21 mother. So the concern here and that's how this is
22 A, For example, one of the issues with this statement 22  completely different than third trimester termination, the
23 was that not all hospitals, in fact, a minority of 23 concern here Is for both the welfare of the baby and the
24 hospitals, a minority in New Mexico can provide immediate 24 welfare of the mother.
25 blood banking, immediate anesthesia and immediate cesarean 25 Q. Okay, Letme just make sure, I think this third
Page 183 Page 185
1 delivery for TOLACs. So requiring that vaginal delivery 1 -~ the third paragraph in the first sentence, looking at g
2 after cesarean be accomplished in such a hospital would mean 2 this as anything different than the first sentence in the
3 that most women wouldn't have access to it, because they'd 3 first paragraph, "Because of the risks associated with TOLAC
4  have to be at the University Hospital or at San Francisco 4 and that uterine rupture and other complications may be
5 General. One of the motivations was to - of this was to 5 unpredictable, the College recommends that TOLAC be
& make VBAC available to more women by restricting. Again, in & undertaken in facilities with staff immediately available to
7 the case of some clinics, they — they can have them. I 7 provide emergency care.” Does it say anything different
8 helieve -- having visited the clinic, T belleve that's true 8 than the first sentence?
9 for Scuthwest Women's Opticns. They can have belter access g A Yes,
10 to an operating rcom than a hospital can have, because 10 Q. Whatis -- how is it different?
11 they're right next door as Is the Planned Parentheod Clinic 11 A. No, Ithink -- I agree that you read that sentence
12 in Los Angeles is right next door to L.A. County USC. So 12 correctly.
13  similar procedures, and all the patient has to do is go 13 9. And does it, again, restate what the first
14 across the street. While if you were at a hospital in a 14 sentence said?
15 small town, then there's really nobody te open up the 15 A. 1believe it does, yes.
16 operating room. There's no anesthesiologist there ail 16 Q. Okay. So let me just make sure I -- Tknow you
17 night. 17 listed some distinguishing factors when Mr. Goldberg was
18 Q. So in this case, I believe there was about a half 18 examining you, directly examining you between TOLAC and a |;
19 -- 25 minute to 30 minute difference from when -- a time 19 third trimester abortion. Parental intent you listed,
20 interval from when this patient -- when Dr. Sella suspected 20 right?
21 this patient may have uterine rupture to when she was in the | 21 A. Yes.
22 hospital, correct? 22 Q. The effects of the use of stimulants, and what was
23 A. Yes, 24 minutes T think we have calculated. 23 the other distinguishing -- were there -~ was there another
24 That's fast, 24 distinguishing factor besides that? I want to make sure
25 Q. Can that mean life or death with uterine rupture? 25 we're clear.
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Page 186 Page 188 |:
ik A. Between protocols for delivery of a baby and 1 A. Yes, and I thought it was reflective — it was
2 protocols for third trimester termination? 2 impartant for me in establishing the standard of care was
3 Q. Right. Well, with regard -- no, no, with regard 3 metand in my opinion, exceeded, because it reflected the
4  to managing the risk of uterine rupture? I believe thalis | 4 kind of care Dr. Sella continued to provide throughout this
5 what we were talking about. 5 experience,
6 A, Yes, another one -- there would be several, and & Q. And so if it wasn't a finding of -- that this ]
7 another one would he the possibility of evacuation of the 7 woman would have had substantial irveversible harm to her |
8 fatal calvarium, the fact that the fetus is always dead and 8 physical health and mental health, her family health, her
9 has softened, as we discussed previously, the fact that you g safely, well-being, this wasn't part of what you reviewed,
10 can use drugs in a different way, that cervical — 10 there wag no finding of this, would your opinion change?
i1 hydrophilic cervical dilators like laminaria are employed. 11 A, About the standard of care being met?
12 Q. Ithought they can be employed in either case? 12 Q. Yes.
13 A. They could be, but it would be unusual. We have 13 A. No, I think this is one component.
14 used -- just as we have used Misoprostol to deliver in 14 Q. OKkay. So this isn't -- okay. That doesn't change
15 TOLAC, we have used Laminaria, but that's not typical, while 15 your gpinion. Would it have been unethical for Dr. Sella to
16 it's almost always done for third trimester termination. 16 refuse to perform this procedure?
17 Q. Okay. If I could just have a moment, I'd like to 174 A. Well, that's really a -
18 -- we might be able to wrap this up actually and avoid the | 18 MR. GOLDBERG: We're presenting him as a medical
19 necessity of telephone if I could just -- 19 doctor, not 2 medical ethicist.
20 MR. THOMPSON: Are you talking about a short break 20 A. But this is -- this [s really an interesting
21 orjust a minute to confer with your expert? 21 question to me, because one of my former residents just
22 MR. RUBIN: Let me have a few minutes; take a 22  wrote a piece in the New England Journal asserting that it
23  short like five-minute break. 23 was unethical, that --
24 MR. THOMPSON: Yeah, and I have one or two 24 Q. Well, let's go to what you think. :
25 questions. 25 A. --that there's an ethical obligation to terminate
;
Page 187 Page 189 [}
1 (Note: Hearing in recess at 2:20 p.m. 1 a3 pregnancy for such a patient.
2 and reconvened at 2:25 p.m.) 2 Q. Would you agree with that?
3 MR. THOMPSON: Back on the record of 3 A. That's Dr. Lisa Harris in the New England Journal
4 cross-examination. 4 abouta month ago. So it is something I'm really interested i
5 Q. (By Mr. Rubin.) Dr. Darney, could you guickly £ in. Fthics are personal, of course, and you can't have - I %
6 turn to Bate stamp page -21. 6 can't say for Dr. Sella whether she would have felt as ;
7 MR. GOLDBERG: Thisis in the -- 7 Dr. Harris apparently would have felt that it was unethical
B A, Medical record. 8 to—
9 2, Tha medical records, yes. 2 2, I'm asking whalyou weould do,
10 MR. GOLDBERG: Okay. 10 A. - refuse., Would I feel it was unethical?
11 Q. This is the interview notes dated May 10th. 11 Q. Right.
12 A. Gotit. 12 A. IFI had - she had contacted us, I would have
13 (. This is part of what you reviewed, correct? 13 felt it was unethical if I did not refer her, as her own i
14 A. Yes. 14 physician thought apparently, it was unethical not to refer |
15 {). Okay. Did this influence your opinion at all as 15 her to someplace where she could receive the treatment she
i6 to whether or not the standard of care was met, what was - | 16 needed. So my own personal definition of ethics would
17 what's contained in here, the substance of it? 17 require me, if I didn't do this procedure, to refer the
18 A. Yes. i8 patient to someone who would.
19 Q. Inwhatway? 19 Q. And what's your knowledge as to -- I mean, you
20 A. That the physidan, Dr. Sella, Interviewed the 20 talked about the availability of late-term, third trimester
21 patient and asked critical questions about parental 21 abortions, right? -
22 motivation to terminate the pregnancy. 22 A, Yes ﬂ
23 Q. Okay. And so does parental motivation influence 23 Q. There are only a few places that do them?
24 whether or not the risks in this case outweigh the benefits, |24 A. Right.
25 the medical Hsks outweigh the medical benefits? 25 Q. If Dr. Sella said no, what would have - I'm not
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Page 150 Page 192 [
1 asking you to speculate, but what would be the result for | 1 can the patient go?
2 that patient? 2 Q. And I'm not asking you to -~ I'm not asking you to
3 A. Well, I don't know if — if Dr. Sella had said no, 3 opineon --
4 I don't know if there's —- 4 A. Doesn't mean that I'm going to say, well, you
5 Q. Was there another option for an abortton? 5 don't have to meet the standard of care here, because she
& A, There may have been. $he may have been able to go & can't go anywhere else, if that's what you're asking?
7 to Boulder, Colorado, perhaps. [ don't Know. 7 Q. Thatis -- what I'm asking is exactly thal. Is
8 Q. Okay. If there wasn't another legitimate option, 8§ the standard of care effected by whether she can go anywhere
9 would that influence what she should do in this case in 9 gise? In other words, does the risk of uterine rupture
10 terms of the risks of -~ weighing the risks and benefits of | 10 change based upon other options? Does the risk -- or the
11 the case? 1t manageability of the risks In a clinic effected by whether
12 A, You know, you probably have to ask Dr. Sella that, 12 there are other options? I'm not asking to you opine on Dr.
13  because I would be making an ethical decision for her. I'd 13 -- the empathy of Dr. Sella here. I'm asking you to opine
14 be speculating about how she felt about this ethically. I 14 the standard of care in the abstract as to whether or not
15 know those of us who provide alt kinds of medical care have i5 it's effected by these other choices out there based upon
16 different definitions of what we consider ethical, 16 whatever political considerations there may be.
17 espedally in regard to abortion, but alse, in other 17 A. Well, T've said that without regard 1o the special ]
18 choices, you know, a cesarean section for someone who really 18 situation of this patient, the record shows that the
19 has to have a cesarean delivery but doesn't want one. 19 standard of care was met.
20 Q. But let me ask this more specifically. I may be 20 MR. RUBIN: Okay., Well, then thank you. Ihave
21 == by phrasing this ethics, I'm getting off track. Does the |21 no further questions.
22 lack of other options effect whether the standard of care 22 MR. THOMPSON: Mr. Goldberg?
23  was met in this case? 23 MR. GOLDBERG; Yeah, actually these last couple of
24 A. No, the standard of care is more absolute than 24 questions, I don't — just ask you a couple questions.
25 that 25 REDIRECT EXAMINATION
Page 191 Page 193
1 Q. It's independent of what's out there with other 3! BY MR. GOLDBERG
2 options, correct? 2 Q. Ifthe standard of care that Pr. Bullock is
3 A. (Nods head.) 3 asserting here, as you understand it, were, in fact, the
4 Q. And the standard of care is independent of the 4 standard of care, would third trimester abortions be
5 avail- - overall availability of third trimester abortions 5 available to a woman like ML? i
6 generally speaking, right? 6 A. Probably not.
7 A. Well, the standard -- the standard of care is much 7 MR. GOLDBERG: Thank you. No further questions.
8 hbetter defined than the ethics particularly of aborfien, 8 EXAMINATION
9 0. Right. So let me -- so when I asked vou about 9 BY MR. THOMPSON
i0 ethics before, I mean, what I was trying to get at was the ] 10 Q. Two questions, one sort of follows on that point a
11 ethics of adhering to a standard of care. i1 little more directly, which I think is, is‘ﬂ'lare a
12 A. Right. Now, I see what you're trying to get at. 12 circumstance in which a freestanding clinicis an acceptable }4
13 Q. Yes, and that's my fault, not yours. i3 location or an unacceptable location to conduct one of these ]
i4 A. And that, too, is a difficult — a difficult 14 procedures? And what does that, if you can -- and maybe
15 question. I might speculate that Dr. Sella felt a special 15 vyou've provided it in your direct, but what are the cviteria
16 obligation to meet the standard of care for a patient - 16 that either make a freestanding clinic acceptable or
17 what I'm trying to say is that her -~ her ethical regard for 17 unacceptable?
18 this patient, that her regard -- her consideration of the 18 A. Most freestanding - you know, 90 percent of
19 ethics of this situation is reflected in this interview I 19 abortions are done in freestanding dinics around the
20 think. 20 country. So there are a lot of those clinics. The great
21 Q. Okay. 21 majority of them would not be able to provide this kind of
22 A. And I don't know, but I bet she felt a special 22 care, because they don't have skilied personnel who know how
23 responsibility to care for this patient, because she 73 todoit. They don't have adequate — an adequate facility,
24 wouldn't have had many other choices. I know that's how 1 24 you know, where the patient can labor overnight, and
25  feel when such patients come to our hospital. Where else 75 probably most importantly, they don't have the kind of
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Page 194

relationship with a hospital where they can cffect a rapid
transfer as accurred for this patient and occurs in Los
Angeles and occurs in Boulder.

Q. Okay.

A, So I'd say the fadfity, itself, physical
facility, personnel, probably the most important thing, and
transter relationship would be lhiee of the factors that
rmake these clinics différent than typical freestanding
clinics.

Q, Okay. Now, particular with regard to this case
and the uterine rupture, I asked the doctor whether it was
the change in tha position that was the symptom of the
uterine rupture. There's some discussion with regard to the
mix of -- or the use of the Pitocin and Misoprostol. Do you
have -- did you form any opinion about whether or not that
comhination of those drugs caucad or would cause significant
contractions that would Jead to a uterine rupture? Do you
see my question?

A. Yes.

Q. Inyour review of the record, I'm not clear
whether the uterine rupture was caused by the drug or the
change in the fetus's station? Were you able to --

A. Mo, the - the rupture was caused by uterine
contractions. Now, I don't think that you can indict this
particular — a particular dose as a cause of the uterine
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because you make the judgment. We've been at this a long
time. I don't want to increase the dose, because there's a
relationship between dose and uterine rupture.

MR. THOMPSON: Okay. That's all the questions I
had. All nght. Thank you, sir.

MR, RUBIN: Have a good flight, Dr. Darney.

THE WITNESS: Okay. Thank you,

MR. GOLDBERG: We can excusc the witness?

MR. THOMPSON: We'll take a quick break.

(Note: Hearing in recess at 2:38 p.m.

and reconvened at 2:45 p.m.)

MR. THOMPSON: We're back on the record. It's
quarter to 3:00, and I'm not quite prepared to rule on
Exhibit 12, except I do have ene question. Was this exhibit
— was the expert report done prior to the NCA or was the
NCA —

MR. RUBIN: Prior to the NCA.

MR. THOMPSON: Okay. And did the Board rely on it
to issue the NCA?

MR. RUBIN: The Board -- the Board relied upon the
recommendation of the Complaint Committee, which in turn
relies upon staff, which looked at the report.

MR. THOMPSON: Okay.

MR. RUBIN: Just give you the facts as they are.

MR. THOMPSON: Okay. Doctor, you ready?
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rupture, because the same dose would be unlikely to --
uterine ruptures aren’t that common, and we use these drugs,
Pikocin, frequently without uterine rupture. The change in
station, though, was a sign of the uterine rupture, which
Dr. Sella detected. It wasn't that the fetus moved into
some unusual position.

Q. And caused the --

A. Right, you know, his head down, engaged and about
to deliver, and then when the vterus rupturss, the uterus
contracts and squeezes what's ever in it out.

Q. Okay. And my last question is on the back and
forth with regard to the head size, the head -- is it your
testimony, the head size is less of a risk because in a
nonviable delivery both the drug softens the tissue, and
there is a possibility to -- what's the term with regard to
the head, to collapse the head?

A. Yes.

Q. Even though it didn’t occur in this case, I know
it didn't occur.

A. 1 think Dr. Selfa said that would have been her
next step, and that would be typical.

Q. So that -~ would that potential for that
treatment, the potential for that medicat action wotld
lower ==
A Would mitigate the risk of uterina ruplure,
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MR. BULLOCK: Yes. ;
MR. THOMPSON: Court reporter will swear you in.
GERALD LYNN BULLOCK, MD
after having been first duly sworn under cath,
was questioned and testified as follows:
DIRECT EXAMINATION
BY MR. RUBIN

Q. Soif we can just have your full name for the
racord,

A. Gerald Lynn, L-y-n-n, Bullock.

Q. Dr. Bullock, can you describe - well, how long
have you been licensed as a physician?

A, Since '69.

Q. And can you just geintaa little background and :
descrihe for the Hearing Officer your educational hackground |;
that lead you to being licensed as a physician?

A. I finished high scheol in my home town of
Dennison, Texas in '61; went to Arlington State College; got
a Bachelor of Sclence in Biology and Chemistry in 65, and
then moved to the University of Texas medical branch in
Galvestan for five years. I did my medical school there;
graduated MD in 69 and did a one-year OB/GYN intemship
after that. Farther, or just to get to the degree?

Q. Well, after you got your degree, what education if
there's any that you want to add?

to 197)
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Page 198 Page 200
i A. well, I did my residency in OB/GYN in the Air 1 A. Yes, I'm familiar. ‘
5 Force at Wilford Hall Alr Force Medical Center, San Antonio, 2 . And what's your role -- can you describe your
3  Texas. 3 axtensive experience with TOLACs?
4 Q. Whal were the years that that accurred? 4 A Tve been doing what we call VBAC until a few
5 A That was immediately after the internship, ‘70 5 years ago, Since the early '70s and have continued doing
& through '74. & that until just recently. I decided I cauldn't stay out in
7 0. Okay. And canyou deseribe your experience as a 7 the middte of the night all night any more age-wisc, but
g physician since that time? § have been a significant proponent of VBAC and TOLAC, I've
9 A, Well, T spent four years in the Air Force at 9 written one paper and presented at a regional OB/GYN ACOG i
10 OFfutt Alr Force Base in Omaha as Chairman of OB, and Iwas | 10 meeting in '87 on VBAC In private practice. 5o 1 have, you
11 on the staff of the two medical schools in town; did some 11 know, relatively extensive experience in VBAC. I've done
12  teaching while T was there. And then when I got out, I 12 several hundred.
13 moved to my hometown again and practiced in Dennison for 13 Q. Isthat publication listed in your resume? ]
14 several years; moved into the Dallas area then. It's about 14 A Yes, itis at the bottom of Bales -127. It says,
15 75 miles; practiced there for a while; wanted to try o get 15 "VBAC private practice experience in tittle Rock, Arkansas
16 back into acadamic medicing, so herame full-time faculty 16 '87."
17  at University of Texas Medical Schoot in Houston, My job 17 Q. Okay. AndifI'm understanding your testimony ;
18 was training the obstetrical and GYN portion of family 18 correctly you're saying VBAC was like the precursor in terms 3
19 practice residency program there and worked there two, three 19 of what the nomenclatureistoa TOLAC?
20 vears; job kind of got averwhelming hours-wise, 50 moved 20 A, Yes, I think someone didn't like the terminclogy,
51  to North Carolina as Interim Diractor of OB/GYN department, 21 because there was always the term "failed VBAC", and you
22  trying to set up a residency program there under the 22 didn't want to attach failure to it. So they said the VBAC
23 University of North Carolina umbrella. It wasn't working 23 was to bisth but the other was the trial of labor, and 50
24 out. 24  they're not completely interchangeable but they, for
25 So I came back home. T've been there ever since. That 25 practical purposes, mean a similar thing.
Page 199 Page 201 i
1 was about '8, so a little over 20 years T've been back for 1 Q. So now let's turn from birthing to what is your
2 now. Right now, I'm practicing OB/GYN in partnership with 7 extent of your experience in handling abortions? §
3 my daughter, who's also an OB/GYN, and we've been there - 3 A, Well, I've done probably & couple of three a year
4 she's been at it six years, and I've been there for 25. 4 all through my career. When 1 was in residency, first year !
5 Q. Okay. And if you could turn to Prosecution 5 resident at Wilford Hall, our department chairman was trying [i
6 Exhibit Number 3. 6 to push the envelope and do all the abortions from ail over |3
7 A, Okay. 7 the world, Air Force personnel, and so our unit was doing 1
8 Q. Andisthisa-- could you identify this exhibit 8 late second trimester and first trimester and even some that I
a forme? g wera kind of barely into the third trimester range, so had
10 A. Thisis my CV or resume. 10 quite a bit of exposure during that first year. I have :
11 Q. Okay. And looking through it, is it up to date? 11 taken the approach that if [ think medically I should i
12 A. Tve changed office address since then. We've 12 recommend an abortion, then I felt like it was reasonable
13 moved about ten miles south into the Woodiands. I think 13 formetodoit. I haven't done any elective abortions,
14 except for that it's pretty well up to date. 14 maybe onceina while, but not to any great extent.
15 Q. Okay. So what's your —can you describe your -~ 15 Q. And have you ever done any third trimester :
16 the extent of your experience as a physician delivering, | 16 abortions? ]
17 just delivering babies first? 17 A. No. E
i8 A. Well, T've delivered babies in several contexts iB8 MR, RUBIN: Letme -1 don't know if we
19 and levels of responsibility. I've estimated that the total 19 stiputated to this, so let me formatly tender Dr. Bullock as '
20 is about 10,000 bables at some level or anather, so whether 20 an expert in obstetrics and gynecology for purpases of ;
21 1 was faculty or director doing the delivery. 21 rendering an expert opinion. E
22 Q. Roughly about 10,000? 22 MR. GOLDBERG: I have no ohjection. ;
23 A Uh-huh. 23 MR. THOMPSON: Tendered as an exhibit or tendered E
24 Q. And you're familiar with the term TOLAC, the 24 asan expert?
25 acronyin TOLAC? 25 MR. RUBIN: Okay. So Exhibit 3 was already
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Page 202
admitted into evidence.
MR. GOLDBERG: Correct.

Q. (By Mr. Rubin.) So you were here for the
testimorny of Dr. Darney, correct?

A Yes.

Q. Do you agrec with him that == well, let ma ask
you, what, are the -~ how would you compare the risks of
uterine rupturé in TOLACS, the typical TOLAC versus the risk
of urerine rupture in a case like this?

A. Well, I can only go on my experience and opinion,
because certainly there aren't very many of these 35-week
terminations, and so nobody’s done any studies. Tt just -
this may be the first one in the country. I don't know, but
it's the first one Dr. Sella has done, and Dr. Damey has
never done one like this. I don't knaw if anybody at the
other three places hes done & 35 weaker. So there's no
research and statistics on that. So that understood, I
would say that there are factors in the live birth TOLAC
that lead it toward being a safer defivery.

And there are factors in the 35-week abortion that
would lead it to be a safer dellvery, and those are in the
patient in spontaneous labor —- and let's compare 35 to 35,
but at 35 weeks, the cervix has been prepared by the normal
body's hormones and all that, and quite often tends to be a
very rapid [abor and then is not subjected generally to
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consider to rely on.

Q. Okay. How is this, Exhibit 2, Practice Bulletin
ACOG 115 informative as to what the standard of care should
he in this case?

A In several places this Bulletin makes faidy flat
slatements that — the ACOG I a little bit unusual, because
they're not -- they don't tend to make flat slatements, bt
the — they've made statements that are fairly flat that
says you should only undertake TOLAG where you've gat
capability of emergency deliveries and with staff available
to provide emergency care. ‘The second thing that they made
& flat staterment about is simply Miscprostol should not be:
used for third trimester cervical ripening or fabor
induction in patients who have had a cesarean delivery or
miajor uterine surgery. Those are -- those are just flat
statements on standard of care.

Q. And how does that relate to this case?

A. Because this patient had a previous cesaréan
section, and she was on the last half of her third
trimestes.

Q. Okay. And do you agree with Dr. Barney that you
could perhaps lump together -- well, Iet me ask this
guestion instead. If this was a 25 week old fetus, would
you still be relying upon this?

A, No, I don't think so. I think there's a continuum
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Pitocin of Misoprostol. So there's not any force an
accentuating or exaggerating the strength of the uterine
contraction, but in the TOLAC -- in the third trimester
abortion, just like Dr. Darney sald, they're daoing things
that you would think might decrease the risk of rupture. I

think the Laminaria probably daes, T can't really agree

that the other, the Misoprostol and the Pitocin don't, but

then there's — nobody's done research on these things.

Wa're just guessing.

Q. Okay. What -- you've heard the testimony from Dr.
Darney that the size of the fetus influences the risk
factors for uterine rupture, correct?

A. That's right.

Q. And you agree with that testimony?

A. Yes, I agree with that.

Q. And what would you -- let's look at ACOG Practice
Bulletin 115, which we had as Exhibit 2.

A, Gotit

Q. And you reviewed the facts of this case as much as
Dr. Darney has. You reviewed medical records?

A. 1 think so.

Q. And did you -- what else, other medical records
have you reviewed?

A For the most part, that and these three documents.

I read some other things, but I didn't bring them with me to
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of the risk as the continuum of size goes. There’s not

really a specific week at which I would say, "Okay. It's

okay until then, but it's not okay after that.” I probably
wouldn't be arguing with 25-week pregnancy or 26, something
like that. So I think there's a significant difference.

Q. Okay. I believe you heard the testimony of Dr.
Sella regarding what -- what the facts of this - what
actually happened in this case?

A. Yes.

Q. And do you dispute anything that she's -- any of
her testimony that «-

A. No, it was a difficult medical record to
interpret, especially where you've got one set of imes here
and one set of times here in a different column, and one of
my problems was trying to coordinate those columns and
especially when you've got erroneously recorded times to
have to try to figure out which one was right. So Idon't
have any dispute. It was just really hard to intetpret
these records.

Q. Okay. Andso the opinion that you're - do you
have an opinion based upon what you've heard today fromz Dr. :
Sella as to whether she met the standard of care in this

case?
A. Yes.
Q. And--

T A R TP
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i1 A. nnd the — 1 significance is that you may have to use a higher dose of
2 0. What would that -- 2 Pitocin, because your uterus is not primed before it yet,
3 A, 1 would say that she did not. That's why I'm 3 where an augmentation of labor is one in which labor has
4  here. 4 begun but has faltered, and you're trying to get the
5 Q. Okay. And why? 5 contractions back to their normal level, and the uterus is
G A Well, I don't -~ T take exception Lo what Dr. & still - is alveady more sensitized © Oxytacin, and 50 You
7 Darney said that -- I agree with the ACOG's position that 7 start off at a fower duse. Twould interpret this enlire
& TOLACs or —- and I can't see the major ditference in a TOLAC 8 venhure a5 3 -~ as an Inductton of labor. She didn't come
9 and a 35-week abortion, but I agree that they should only be 9 ininlabor.
10 undertaken when you could rapidly have a cesarean delivery 10 . Okay. Going back to the Misoprostal, I believe
11 or emergency access, and I agree that Misoprostol should not 11 you testified that this Practice Bulletin’s prohibition
12  be used. 12 should apply in this case to these facts, correct?
13 Q. Okay- How does the -- well, Dr. Darngy confirmed |13 A. Yes.
14 this and Dr. Sella testified to this that the biparietal 14 Q. Isthere anything to the combination in this case
15 diameter, the head circumference, was that of 2 40-week |15 of Pitocin and Misoprostol that gives you pause or concern?
16 gestational age. How does that influence your opinion, if 16 A. The combination of Pitocin on top of Misoprostol
17 it does? 17 leads to very, very strong cantractions, and the College has
18 A. Well, from the standpoint of a head getting 18 taken a position that that's the combination that tends to
19  through, this was not a 35 woaker but a 40 weaker, you Know, 19 increase uterine rupture, the combination of Misoprostol and
20 as far as the size of the head. That's why the termination 20 Pitocin.
51  was being done in the first place, because the head was 21 Q. Letme -- can you --is there some suppott in an
22 bigger than it was supposed to be, and I'm aware that Dr. 22 ACOG Bulletin that you have for that position?
33 Sella was planning to do a head decompression ar evacuation, 23 A, Dwill find it. In--Idon't recall which
24  whatever term you want to use for i, and I've done that. I 24  Bulletin but it's Technical Bulletin - it's Committee
25  know how that is, and I realize that that would make 26 Opinion Number 342.
Page 207 Page 209
1 delivery, if it had been done before the rupture, would have 1 MR. GOLDBERG: Hold on for a second.
2 made the deliver to be more likely successful and cut the 2 A. On page 543, which is actually the second page of
3 chances of rupture. Unfortunately it was just a little — a 3 the commitiee opinion --
4 day late and a dollar short. 4 Q. Okay. Hold on. Let's wait until all counsel get
5 MR, THOMPSON: What was that last part? I'm 5 there,
6 sorry. 6 A. Yeah, okay.
7 THE WITNESS: I'm sorry. A day or iwo - itwasa 7 MR. GOLDBERG: What exhibit number are we looking
2 day late and a dollar short. T'm from Texas. We say things g for?
9 like that. 9 MR. RUBIN: Well, I put all the ACOG exhibits
10 MR. THOMPSON: Qkay. 10 together as Exhibit 2, 50 -~
1 Q. (By Mr. Rubin.) That's okay. Based upon Dr. i1 MR. GOLDBERG: All right. S0 let's see if L can
12 Sella's testimony, when did the trial of labor begin? 12 find it
13 A. 1don't remember by her testimony, but the 13 MR. THOMPSON: It's the committee opinion?
14 cervical ripening started on the 10th, in the moming and 14 THE WITNESS: Yes.
15 continued through that day, and If's hard to say exactly 15 MR. THOMPSON: It's the last page of 2.
16 when the labor started. Probably when the membranes 16 MR. RUBIN: Yeah.
17 ruptured. 17 MR. GOLDBERG: I thought this was the document
18 Q. Would you characterize this as augmentation of 18 that you sald you were withdrawing.
19 labor? 19 MR. RUBIN: 342, no, I was not. No, T was
20 A. This was an induction of labor in a 35-week 20 withdrawing the other one. 107's withdrawn.
21 patient that happened to have a dead baby. 21 MR. GOLDBERG: All right,
22 Q. Describe the difference between an induction and | 22 Q. (By Mr. Rubin.) Okay. So I'mon page--
23  an augmeniation? 23 MR. GOLDBERG: Okay. Igotit. Great.
24 A, An Induction of labor is in a woman who is not in 24 MR, RUBIN: Are you okay, Mr. Goldberg?
25 Iabor if you start the Jabor from scratch, and the 25 MR. GOLDBERG: I know where I am.
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1 MR. RUBEN: Okay. Gogd. 1 the standard of care in this case, I believe you said it was
Z Q. (By Mr. Rubin.) So we're on page 343. 2  the use of Misoprostol, its comjunction - conjunctive use
3 A, 543. 3 with Pitocin, the fact that this was conducted in a clinic.
4 Q. 543. Thank you. Okay. 4 How serious — how extreme was this breach of the standard
5 A. Yea, on the right side in the first full paragraph 5 af care in your mind?
6 starting with the Rate of Uterine Rupture, down abaut two 6 A. T've said that I thought this was gross
7 Inches, it says, “Additionally, sequential usa of 7 negligence, knowing the rules and just ignoring them.
g8 prostaglanding and Oxytocin may further increase risk," and 8 Q. Okay. Letme have you look at the medical
g the paragraph is talking about uterine rupture. And then at 9 records. I believeitis - it's Bates stamp, one mement
10 the bottom of -~ the very bottom of the page, the last six 10 here, -21.
11 Tlines, "Selecting women most likely to give birth vaginally 11 MR. GOLDBERG: What's that?
12 and avolding sequential use of prostaglandins and Oxytocin 12 MR. RUBIN: Bates stamp -21 of the medical
13 appear to offer the lowest risks of uterine rupture," and 13 records.
14 then this Bulletin also relterates that Misoprostol should 14 MR. GOLDBERG: Yours or ours?
15 not be used in patients who have had cesarean deliveries or 15 MR, RUBIN: I thought the Bate stamp was the same.
16 major uterine surgery. 16 MR. GOLDBERG: No, no, no. Our medical records
17 G. Let me ask you this question, have you ever used 17 are -- Exhibit 8 has 55T.
18 Misoprostel? 18 MR. RUBIN: I think if you turn to your Bate stamp
19 A Yes, I've used if quite a lot. 19 -21, you will be where we are.
20 Q. Have you used it with a TOLAC? 20 MR. GOLDBERG: Okay.
21 A. No. 21 Q. (ByMr. Rubin.) It's the interview notes, the
22 Q. Never? 22 -21, interview notes?
23 A, Never. 23 A. Page-020, I've gotit -21. Okay. I've gotit.
24 Q. Okay. Inthe hospital that you practice at, when 24 Q. Okay. Now, did this «- this notation influence
25 you relative - in your experience have you seen it - have | 25 your opinion as to whether there was gross negligence in
Page 211 Page 213 |;
{ youseen it done in hospitals where you've worked? 1 this case? i
2 A, You knaw, I'm about the only one in my hospital 2 A. I--itinfluenced it. It supported the idea,
3 who still does VBACSs, and as of this week I quit. Sono, I 3 because there's not any documentation, and that's not to say
4 have not seen that, Nobedy in my hospital would do that, 4 it wasn't done, but there's no documentation in this
5 Q. Okay. Have you --soyou have seen the use of 5 counseling note that there was a discussion of uterine
6 Misoprostol? 6 rupture in particular with using Misoprostel and Oxytocin.
7 A. Sure. 7 Of course, if Dr. Sella didn't believe that that was true,
8 Q. What context have you? g then she had no reason fo counsel the patient about that.
9 A. Well, just for cervical ripening and induction of 9 Q. Okay. Onthat point do you think that consent is
10 beginning -~ induction of laber. 10 a consideration in this case?
1t Q. And would you ever send a patient home after 11 A. If she tells us that she talked about that --
12 giving them a dose of Misoprostol, sending them home or toa |12 you know, we don't always write down everything that we've
13 hotel with another dose to be taken later on that day if 13 got--
14 they were in -- okay. 14 Q. Right.
i5 A. No, just the answer's no. 15 A. - that we've talked about. You just don't do
i6 Q. And why nof? 16 that, and if she says that she did, 1 have no reason fo
17 A. Well, because the contraction pattem of 17 dishelieve it. So in my opinion, with a —witha -1
18 Misoprostol induced contractions is unpredictable and quite 18 suppose a dictated note as detailed as this, she obviously
19 often very powerful. And, of course, what I would be 19 put some time info a consent.
20 dealing with would be policies at our hospital that require 20 Q. OCkay. Based upon your opinion as to the standard
71 fetal monitoring with Misaprostol use. That wouldn't have 71 of care, could there be consent to this procedure by this
22 applied in this case, but the other reason that we wouldn't 22 patient?
23 would be unpredictable uterine activity, uterine 23 A. Well, my position is that the procedure shouldn't
24 contractions. 24 have been done as it was, and T suppose there could be &
25 Q. Okay. So going back to whether Pr. Sella breached 25 position that if the procedure shouldn't have been done as
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Page 214
it was, then it's hard o get someone to consent to
something that shouldn't have been done. Probably makes --
probatly makes very little difference.
Q. Okay. Inother words, you can't consent to
gomething that should not --
A Thal seems, seems like that's in -

MR, GOLDBERG: Well, there's leading and there's
leading. He was actually putting words in the mouth which
are inconsistent with what he had just sald, and I think
this was the lalter,

A. I'm not supposed to agree ar disagree buk --

MR. THOMPSON: Sustained.

Q. Okay. Dr. Bullock -~

MR, THOMPSON: Although Iam interested in the
answer to that general question. Is this something that a
patient could consent to, or is it beyond - T don't even
know if this is, in fact, possible. Beyond -- let me ask
you generally, can a patient consent ta something beyond the
standard of care?

THE WITNESS: We don't have a standard of care for
patients, but if Dr. Sella truly believed that what she was
doing was the right thing to do and then counseled the
patient adequately and honestly about the possible risks
that she was getting into, then I have no problem with
informed consent.
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Page 216 |3

I really don't.

Q. Okay-

A. Ijust--Tjust can't.

¢. Da you think locking at this, at Bate stamp -21
and do you think there was a consideration by Dr. 5ella --
ean you tell if there was a consideration as to whether she
had -- whether not performing this procedure was an option?

A 1would suppose that Dr. Sella, having a different
philasophical approach than 1 do, and each accepting gach
olher -- each other's philosophical difference of opinion,
this sounds like she felt like she had to do it It sounds
like that.

0. And if you have to do something, you only have one
choice, right? That's probably a semantics guestion.

A. There's one choice 1 thought of, which she hasn't
considered, but it would probably be untenable, but I quess
that's what it means if you have one — if you feel like you
have to, you have no chaice.

Q. Do you weigh the risks if you have no cholce?

A, Do you weigh the risks #f you have no choice? No.
One of the principles of informed consent that I learned a
long time ago was informed consent gives you information
that you would need in order to change your mind about
what's happening. If you have no - if there's nothing you
can do about It and it's gofng to happen regardless, then

=
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Page 215
Q. (ByMr. Rubin.) But again - well, there's the
old -- are you familiar with the phrase, "Can you consent --
can you give consent to someone’s negligence?” Are you
familiar with that phrase, whether --
A. I haven't seen that before, that phrase.
Q. Can someone consent to gross negligence?
MR. GOLDBERG: I'm going to ohject. Thisis —
this is a legal question. Thisisa question that actually,
Mr. Hearlng Officer, you're going to have to grapple with
and the Board's going to have o grapple with and perhaps a
court, but I dor't think this witness is competence to offer
anything that's going to he valuable on this.
MR. RUBIN: I beg to differ. We've already had an
opinion as to gross negligence. We've already had opinion
as to consent. Ithink we — if he can answer the question.
MR, THOMPSON: Overruled.
A, Would you mind repeating it.
Q. Can you consent to someone's -- cah you consent to
someone committing gross negligence?
A. Okay. If the doctor tells you, "I'm going ta do
brain surgery, but I'm going to have some cocaine on the way
in and it always makes me where my right hand does like
this, can [ go ahead and do your surgery,” and the patient
cays, "well, it's okay," 1 don't know whether you could
consent to that. I don't think I can answer the question.

e
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there informed consent becomes pointless.

Q. Okay. Golng backto whether -~ I believe you
testified that this is a case involving gross negligence.
What is your understanding of gross negligence?

A. My definition?

Q. Yes.

A. ©Oh, what T've been told is that it's a willful and
wanton disregard of the welfare of the patient.

Q. Going back to the fact that it appears that Dr,
Sella, from these notes, feit like she had only one aption,
how does that relate to whether there was willful disregard
of the risks? :

A, Well, then it's incompatible. It's incompatible
with gross negligence. This certainly doesn't look like
someone that they -- who dictated that, who had no concern
for the patient’s welfare. This doesn't look Jike that.

The basis for my saying that was just knowing -- knowing the
rules and knowing the risks and going ahead anyway, but
certainly reading this, you wouldn't get the feeling that

she didn't give a hoot.

Q. Right. I'm not sure you answered the -- I'm not
sure you understood my question.

A. Imaynob

Q. Soletmeaskit again. Given your understanding

of gross negligence as the willful or wanton disregard of
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Page 218 Page 220 |
1 risks and it appears that there is only one option to a 4 MR. THOMPSON: We're back on the record, 3:30 p.m.
2 physician, is there -- are you more likely to weigh the 9 Cross-examination of Dr. Buflack. Mr. Goldberg.
3 risks and benefits than you would if there's one option? 3 CROSS-EXAMINATION
q A Well, you have (o weigh the hencfits and the risks 4 By MR. GOLDBERG
5 in coming Lo the conclusion that there's only one option. 5 Q. Daoctor, I'dlike {o clear up a couple of things
6 So this - that would go with the assumption that the risks & and 5o start out sort of at the end. I wassomewhat
7 and benefits have: already bean evaluated, and the decision 7 confused, and If you turn to page -21 of the medical
8 was made that with the risks and henefits as there are, 8 records, which I think are, by our exhibit aumber, Exhibit
9 there's only one way you Can go. 9 8, do you have -- that was sort of the last fina of
10 Q. Okay. Sol helieve yau alluded to befare that 10 questioning that Mr. Rubin had. Ijust-—Ijust want te
11 there was perhaps another option? 11 see if I can clarify some things here.
12 A. ©h, if one wanted ta follow the ACOG guidelines to 12 A. Okay.
13 the letter, I mean as well as (o the latter as you could, 13 Q. T'd justlike to know, it's correct, is it not,
14 the portion of the termination which included fetal 14 that page -21 of these medical records is not a basis for
15 euthanasia is legal and proper. It's the delivery thal is 15 any opinion of yours that Dr. Sella’s care of ML fell below
& - thatis my concers, and of course, if someone had ta do 16 the standard of care?
17 that, one other way, which would be a tough way to do it 17 A. No, it's not. %
18 would be to do the euthanasia of the baby and then say, "Go 18 Q. Okay. Greak That's -- then I'm done with page
19 to the hospital, You'll be wanderinginasa--asa 19 -21 of those records. A few other similar questions that I
70 walk-in with a dead baby," and the hospital would be 20 have to you -- for you. You testified in response to
21 required to take care of herin the best way possible. 21 questions from Mr. Rubin that you understood that on that
22 Q. Okay. And would that involve the use of - the 27  third day, May 12th, in the early afterncon when Dr. Sella
23 risks associated with a clinic versus a hospital? How would |23 wentin and that's when she discovered that the -- the head
24 that be managed? 94 was no longer engaged, it was -- and the -- after she did an
25 A, Well, in a hospital — in most hospitals, at 25 yltrasound and saw that the orientation of the baby had i
Page 219 Page 221
1 least, the suggestion wauld be a choice between an induction 1 change and determined that that was a significant risk of E
2 of labor or a repeat cesarean section, and either ane could 2 uterine rupture -~ i
3 be possibie as an option. 3 A Yes.
4 Q. Ckay. Inyour view could a C-section have been 4 Q. —-you understood from her testimony that at that i
5 performed in the clinic? 5 time she had gone in to examine ML, because she was %
6 A, Well, no. My understanding of the dinic is that 6 intending to do the decompression of the head in order to
7 it's not set up for major surgery. So, no, it couldn't - 7 facilitate the labor and delivery, right?
8 couldn't have been — 8 A. Iunderstand it now. ThisIs the first time I've %
9 Q. Soyou're aware the Degoxin was administered, and g realized that.
10 she was sent to the hospital. That would present the option 10 Q. Right. And the term you said was unfortunately
11 of a C-section at the hospital, correct? 11 that was too little, too late?
12 A. Yes., Now, I'msure that that would be an 12 A. Yes,
13 untenable thing to do, because the hospital would probably 13 Q. The Texas term that you used, but I wantto make
14 get really mad. I don't know how that fits in. 14 sure I understand, You're not-- you're not saying that the
15 MR. RUBIN: Okay. No further questions. Thank 15 tming by Dr. Sella of when she made the determination of
16 you, Dr. Bullock. 16 seeking to decompress the head was a basls for your opinion
17 MR, THOMPSON: Pass the witness to Mr. Goldberg. 17 thatDr. Sella's standard of care fell -- Dr. Sella’s
18 MR. GOLDBERG: Sure. CanIhavea minute to set 18 treatment fell below the standard of care?
19 up? 19 A. No, the time of rupture is simply a fortuitous
20 MR. THOMPSON: Sure. 20 thing that there's no way predict.
21 MR. GOLDBERG: It might be worthwhile o take a 21 Q. Correct, and I just - again, you understand what
22 three- or four-minute break. 27 I'm doing here. I'm just trying to figure out what we're -~
23 MR, THOMPSON: Okay, And we're off the record. 23 what we're up against here.
24 (Note: Hearing In recess at 3:23 p.m. 24 A. [understand.
25 and reconvened at 3:30 p.m.) 25 Q. You also said, you made a point that the head was
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1 large, and it had the size - % can't use those words, but 1 A Wauld not, because once you replace it, they never
2 the - 2 print it again.
3 A, PBD. 3 Q. Sure. They don't - they domn't print it, because
4 Q. Yeah, the PBD ofa fetus of 10-week gestational 4 they're no longer relying on It, right?
5 age? i) A. Right.
6 A. Yas, 6 Q. Are you aware --
7 Q. You're not saying that Dr. Seila’s determination 7 MR. THOMPSON: Did you get an audible answer?
2 that this was an appropriate candidate for & third term 8 Okav.
9 abortion fell helow the standard of care because of this 9 Q. Itis correct that the reason they put it outof
10 large head, are you? 10 print is because the Coliege no longer relies on itif It's
11 A No, I dow't - I don't think I'm making that 11 heen replaced, right?
12 assumption. 12 A. That's one of the reasons. One of the reasons 18
13 Q. Right, because you could anticipate my next 13 just in updating, that reenforces the previous concept.
14 question was you had never said that before today, right? 14 Q. Were you aware that this Committee Opinion, Number
15 A. Right. 15 342 dated 2006, is now out of print and has been replaced
16 Q. Okay. Great. Now, but you do say that the use -- 16 and is -- is articulated by the American College of
17 the use of Misoprostol with Pitocin is a baslis for your 17 Obstetricians and Gynecologists as having been replaced by
18 opinion that Dr. Sella's care fell below the standard of 18 Practice Bulletin 115 dated August 2010 as is represented by
19 care? 19 our version of the committee opinion, which has been
20 A. Yes. 20 admitted as Exhibit 147
21 Q. And on that, you relied on what is part of Exhibit 21 A, P'm aware. 1
22 2, but for the Hearing Officer I'll say it's our Exhibit 14. 22 Q. Soyou're relying onan opinion that has been
73 Thatis the committee opinion that bears -~ from ACOG that | 23 replaced by the College and i< no longer relied on by the
24 bears Number 342, August 2006. You have that in frontof |24 College, correct?
25 vyou, right, sir? 25 A. Yes, I'm relying on these two in tandem in that
Page 223 Page 225 !
1 A, Yes, sir. i sometimes when you look at one that's five or ten years old b
2 Q. Andyou read a part from that opinion, correct? 2 and you look at another one that's more current, it tells i
3 A. Yes, I did. 3 you - if there wasn't a change fn a particular philosophy, t
4 Q. When you look at the first page of that opinicnas | 4 it tells you that it was consistent throughout those periods 3
5 jt's in that exhibit -- 5 of time.
6 A. Yes. 6 Q. The language that you rely on -~ the language that
7 0. Do you have itup there? 7 you relied on in the committee opinion, do you find that
8 A. 1haveit. 8 language in 1157 \
9 Q. 1Is there anything on that first page that says, 9 A. Well, I find the part about Misoprostol. ‘
10 "Out of print?" 10 Q. The language you relied on was the language that ]
11 MR. THOMPSON: 1 think we're looking at two 11 talked about Misoprostol being used with Pitocin?
12 ditferent - 12 A. No, Ialso relied on this other —
13 MR. GOLDBERG: Right. No, right. That's — we're 13 Q. Iunderstand, but T'm asking the question about --
14 getting there. I've gotto male a record here. 14 the focus of my question was on your opinion that the
15 A. Page 3427 15 standard of care was violated because Dr. Sella used
16 Q. Yes. Isthere anything up there that says, "Out 16 Misoprostol with Pitocin. That's the point here. We're
17 of print?" It should be -~ I'm going to orient you to the |17 going to get to the other point later.
18 top, at the top of the page anything that says, "Out of 18 A. Well, both of the Bulletins state that Misaprostol
i9 print?” 19 shouldn't be used at all, so you would assume that it's not
30 A This doesn't say, “Out of print.” 20 with Pitocin, too. '.
21 Q. 1Isthere anything out there that says that this 21 Q. That's your assumption? i
77 committee opinion has been replaced? 22 A. No, that's my direct reading of the document, I'm E
23 A. No, but you wouldn't - it wouldn't say it on this 23 not assuming anything. i
24 form. 24 Q. were you awara -~ let's stick with the use of i
25 Q. It would not say it on this form? 25 Misoprostot and pitocin together. For how long in the care
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Page 226
of ML was Misoprostol and Pitocin used together?

A, ODkay. Together, I'll have to go back and review
that.

0. Sure. That would be, again, our Exhibit 82 well,
let me help you out a little bit. Wwhat s your -- what is
your understanding of the medical record —

MR RUBIN: Hold on. At least have —1s he going
to withdraw the question?

MR. GOLDBERG: T withdraw - 1 withdraw the
question,

Q. (By Mr. Goldberg.) Whatis your understanding of
the medical records now, Dr. Bullack, as to when Pitocin was
first given to ML?

A, Let me refresh my memary here.

Q. Sure. Thisis definitely not a memory test.

A. T think on the 11th at 00:25. That'swhat it
locks like there.

Q. Actuallyon the 12th at 00:25. The chart says the
11th, because it was started on the night of the 11th, but
then - it starts at 11 --

A. You're right. Thisis confirmation -- that Is
correct an the 12th at 00:25.

MR. THOMPSON: Looking at page number 00307
A Yes.
Q. That's correct. And that, of course, your opinion
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Page 228 ||
the admissibitity of that prior report said it's not abuut
¢eredibility. Now, he's saying it I5. I wish «-
MR. THOMPSON: Overruled. 1 think that - 1 mean,
the question is with regard (@ has his opinion changed with
regard Lo the standard of care if he now knows the Pitocin
was not administered until 00:25 on the —
MR, RUBIN: 12th.
MR. THOMPSON: =+ 12th.
Q. (ByWMr. Goldberg.) So itis corract, is it not,
Dr. Bullock, that when yau first formed your opinion that
the standard of care was violated by Dr. Sella, your
understanding, incorrectly, Was that the Pitocin was given
continuously to ML from the very first day she presented to
the third day while the Misoprostol was administered?
A. No, I've never thought that. I don't know where
you got that idea.
Q. Youdidn't. Well, let's look at - let's get
Exhibit 12 from the -~ in front of you.
MR. RUBIN: Okay. So, Mr. Hearing Officer, is
there a - 1 think at this point it's — 1 think it's In or
it isn't, because if counsel's going to start using this to
cross-examine the witness -
MR. GOLDBERG: Whether it is, whether itisn't—
MR. RUBIN: -- and using basically - if he's
going after the credibility of this witness with some -~

| v ———

Page 227
is different now from your -~ your understanding now, Dr.
Bullock, is different, is it not, from your understanding
when you first rendered your opinion -+

A. Yes.
Q. --thatthe standard -- lat mea finish my guestion

-- the standard of care -- that the standard of care was
breached? When you first rendered your opinion that the
standard of care was breached, your understanding from the
medical records was -- from your read of the medical records
was that the Pitocin was given continuously to ML from the
first day she proceeded -~ she presented at the clinic until
the third day, correct?

MR. RUBIN: Let me object -- let me object on the
grounds of relevance. How is it relevant, a previous
opinion based upon a previous reading of the medical records
when he's testifying today his opinion is based upon what he
heard today.

MR. GOLDBERG: Certainly — it's certainly
relevant to the credibility that a fact finder's going to
give to the opinions, to the weight that the fact finder's
going ko give to the opinions as to whether this expert
doctor is going - has a mindset that the standard of care
was breached imespective of what the facts were.

MR. RUBIN: I'm a litile confused, because Doctor
- Mr. Goldberg here a while back while we were arguing over
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Page 229
with some external — I forget the exact term, but he's
going to credibility with a report that we're not
introducing. I'm not sure that — 1 do not believe the
Rules of Evidence would allow that. [ think he's stuck with
his answer,
MR. GOLDBERG; Well, first of all, 1 would like a
ruling. 1 believe that -- 1 believe that both already from
the record and all of the examination has been addressed to
Exhibit 12, as well as the law that I cited, Exhibit 12 is
well within the Hearing Officer’s discretion to accept and,
in fact, should accept, and T would like to have it
accepted, but 1 certainly -- whether you accept this as an
exhibit or not, I certainly can use his prior, unsworn
ctatement but submitted to the Board as impeachment.
MR. RUBIN: But he's not testifying differently.
MR. GOLDBERG: Well, of course, he Is.
MR. THOMPSON: First of all, T'll allow questions
with regard to Exhibit 12. 1 think he's laid the foundation
that there's prior inconsistent statement, and he's able to ;
impeach with regard to Exhibit 12. i
T wilt admit Sella Exhibit 12 for purposes - Ido not H
pelieve the facts asserted are offered for their truth, In
fact, they seem to be offered in some parts for the
opposite. I will not take the facts asserted, for example,
in the narrative for their truth, because that is pure
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1 hearsay. 1donot believe -- I'm not admitting them -- I'm 1 Q. And the milligrams you're talking about there is
2 not admitting them for purposes that the experk is an agent 2 Oxytocin, correct? Look up two lines.
3 of the party, but T do believe itis relevant that this 3 A, Thisis a typographical error. 1 never thought
4 Exhibit 12 was a predicate for or a basis for the NCA, and 4  that, and —
5 in that regard, I'm going to — I'm going to allow -- it 5 Q. You did not?
& inessence a patt of the charging dacument oris - itis a 6 A. And my assurption from the records was that she
7 statement by a party opponent. 7 was receiving that during all the times that she was
8 So I'm going to admit, and then I'm going to throw in 8 receiving - all right. Fmnot -1 did not think that. I
6 the catchall. It's certainly information that they can rely g  didn't — that was not my intent.
10 on for serious affairs. The Board is going ta rely on his i0 Q. Irwasn't?
11 testimony. The Beard can rely on this repert If they wish. 11 A, And I will retract it, and I've never thought that
12 Ultimately, the experts in this case are the Board, and T 12 she had Pitacin going during the whole time.
43 trust them to discern the weight that an earlier report is 13 Q. How about during your deposition, de you remember
14 given as compared to testimony after he's reviewed all of 14 being deposed and testifying under oath in this case?
15 the records. So for those reasons, I' going to admit Selfa 15 A. Iremember being deposed, Yes.
16 Exhibit 12 and permit the question. 16 Q. And you testified under oath in that case, in your
17 THE WITNESS: May I clarify my answer? 17 deposition, did you not?
18 MR. THOMPSON: Sure. 18 A. Yes, deposition -- yes, 1 testified under aath.
19 THE WITNESS: Okay. Ihave now read the document | 19 MR. GOLDBERG: Look -- I believe 1 have a copy If
50 that we're talking about, and there's nothing in the 20 Your Honor wants - T mean, If Your Honor wants a copy,
71 document that says I thought she was under Pitocin the 21 also, I'm going to use it for impeachment. This is his
32  entire time from 5-10 to 5-12. So I've never thought that, 22 deposition. T've given a copy to the witness. There's not
23 and it's not in the document. 1 don't know where you got 23 a lot of room here, and if Your Honor will indulge me -- of
24 theidea. 24 the Hearing Officer will indulge me.
25 0. (By Mr. Goldberg.) You haven't read it carefully |25 Q. (By Mr. Goldberg.) Let's turn to your deposition
Page 231
1  enough, Doctor, so let's - let's do it. Turn to page - 1 transcript at page 110, Doctor. Starting —I'm going to
2 turpto page 120, Letme conduct my examination. 5 read to you the questions and answers starting on page 110,
3 MR. THOMPSON: Okay. But let's notargue with the 3 line 22! '
4 witness, If there's a prior inconsistent statement, let's 4 "OUESTION: You testified that on the 3d -- what your
5 showitand -- 5 understanding of the medications that were
6 MR. GOLDBERG: Sure. 6 administered on the third day. Let's take itfrom
7 Q. Butlet's turn to -- turn to page 120. That's the 7 the time patient L presents in labor. What
8 second page. This is your report; is it not? 8 medications are provided?
9 A, Yes, this is my report. Of course. 9 "ANSWER: We haven't talked about the various pain
10 Q. You submitted it -- you submitted it to the New 10 medicines.
11 Mexico Medical Board, correct? il "QUESTLON: That's right. I will gette thatina
12 A, Yes. 12 second.
13 Q. And this was intended to express your opinions 13 "ANSWER: So I'm excluding those from this discussion,
14 ahout Dr. Sella’s care of ML, correct? 14 because it wasn't part of the problem. My
15 A, Yes. 15 understanding was that she continued getiing
16 Q. Allright. Turnto the second page of the report. 16 Misoprostal and Pitocin.
17 Turn to the first full paragraph. Shewas CM -- she was 5CM | 17 "QUESTION: At the same time?
18 dilated; do you see that? 18 "ANSWER: Yes, at the same time."”
19 A. The second paragraph? 19 Those were the questions and answers, correct?
20 Q. Yes, the first - okay. Whichever. Read the last 20 MR. RUBIN: Letme - Ido nat believe Mr.
31 --read into therecord the last sentence of that paragraph? |21 Goldberg read the question and answer carrectly on lines 10,
27 Read it out loud into the record. 22 and 11 and 12. Line 10:
23 A. "My assumption from the record is that she was 23 "QUESTION: And the same, comma, was the low dose
24 receiving the 50 milliunits per minute durlng alf the times Pitocin?

that she was also receiving Misoprostol.”
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Page 234 Page 236
1 wANSWER: The same," pause, "1 assume. T didn't see 1 may have answered your question incorrectly, but I have
2 anything that Indicated change ™ 2 never thought that and do not believe it now.
3 Thal's what it says, not what Mr. Goldberg said. 3 Q. Turn to page 102 of your deposition. Let's read
4 Q. (By Mr. Goldberg.) That was your testimony then? | 4 the questions and answers starting on line 3.
5 A I'm trying to put this together. Give me justa 5 MR. RUBIN: What page are we on?
6 minute. & MR. GOLDBERG: 101.
7 Q. Sure. 7. Q. "QUESTION: So what's your understanding as to
8 A. Are you trylng to say that I'm saying here thak 8 what medicines were administered by Dr. Sella on day
g she got It the whole three days? 9 one? :
10 Q. Uh-huh. 10 "ANSWER: My understanding is she was given Pitocin and {
11 A, Well, that’s not what it says. 11 Misoprostol and Laminaria.” i
12 Q. Well, turn to page 105 of your deposition. 12 Those were the questions and that was the answer; is
13 A. That's not what It says. 13 that correct, sir?
14 Q. Turn to page 105 of your deposition. Okay. We're |14 A. That's what it says.
15 talking on the first day. 15 Q. Sure. Butlet's - oh, go ahead.
16 "QUESTION: So cn the first day she received one 16 A. Twill still aver that T have not at any time
17 insertion of Laminaria and Misoprostol vaginally and 17 thought the patient got Pitocin on the first day. 1don't
18 Pitocin on the second day -- and Pitocin. On the 18 know how I misunderstood the question and answered It wrong,
19 second day she received one insertion of Laminaria, 19 but that's a wrong answer. And so, Yes, its —Itsa
20 Misoprostol every two hours -- every two hours 20 conflict with my current testimony.
21 vaginally and Pitocin? 21 Q. Let'sfurn to page 103 of your deposition, Dr.
22 "ANSWER: Yes." 22  Bullock. Let's read the questions and answers starting on
23 Aren't you -- aren't you affirming that she received 23 line 21 of page 103 going onto 104.
24 Pitocin on the first and second days? 24 "QUESTION: What's your understanding of what the
25 A, 1don't know what I was interprefing, your 25 medications were on day two?
Page 235 Page 237
1 question, but I've never thought that. I mean, it's pretty 1 “ANSWER: My understanding was she was to get :
2 clear from the record she didn’t get any Pitocin the first 2 Misoprostol 100 micrograms orally every one or two -~
3 day and didn't get it until after midnight of the second 3 every one to two hours, and she was to get the
4 day, which makes it the third day, and I've never thought 4 Pitacin infusion constantly.”
5 that. 5 That was the guestion, and that was your answer, wasn't
6 Q. Turn -- turn to page - 6 it sir?
7 A. Let's me finish my - 7 A. And I will still siand by that answer. I consider
8 Q. I'msoiry. Go ahead. g that to be correct.
S A. 1 have figured out what ha ppened. Tl wait. g Q. Thisis the --we're talking about the morning —
10 Q. Turn to page 10- -- 10 the context here is we're talking about the morning of day
1t A. T'm not - I'm not through yet. 11 two.
12 Q. Oh, I'm sorry. 12 A. It doesn't say moming.
13 A, T'm waiting for you to be quiet. In my reportl 13 Q. Well, first of all, she didn't get Pitocin on day
14 had figured out what happened there. I'm only talking about | 14 two, did she, Doctor? She got Pitocin first on day three?
15 that sequence of events on the late night 5-11 and early 15 So is it your -- I want to make sure -
16 morning 5-12 when I said that she was getting 50 milliunits 16 MR. RUBIN: Hold on. Are you withdrawing that —
17 per minute during all the time she was receiving 17 MR. GOLDBERG: No, I'm not.
18 Misoprostal. 1 didn't intend that to back up two more days, 18 MR. THOMPSON: Yeah, let's ask one question.
19 but I've known all along she didn't get Pitocin on the first 19 Q. Itiscorrect, is it not, Doctor, that she didn’t
20 day or until -- 20 get Pitocin at all on day one, and she didn't get Pitocin at
21 Q. You've known that all along, and you didn’t 21 all on day two? The first dose of Pitocin -
22 testify to the contrary? 22 MR. RUBIN: Hold on.
23 MR. RUBIN: Hold on, please, Can the wilness 23 Q. --the firstdose of Pitocin was on day three at
24 finish? 24 121257
A. I have never — I have never thought that, and I 25 MR. THOMPSCN: Is that your understanding, Doctor?
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Page 240 |3

1 THE WITNESS: Yes. Igonsicered midnight to e 1 Q. No, actually didn’t she get Misoprostol around 25
2 shill part of day two, I'm sorry. I recognize that the > minutes after 12:00 on the third day, on the 12th?
3 [first dase of Pitacin was at - just after midnight on day 3 A, well, I'm including, -- yes, that's correct. 50
4 twofthree. 4  ak00:24, of course, Misoprostol stays around more than a
5 Q. (BY Mr. Guldberg.) So Iwant to make sure T 5 few minutes, So the dose would have gone through probably
& understand your testimony here now before the Hearing 6 4:00 o'clock in the morning or something like that.
7 officer and the Board, and 15 it my understanding correctly 7 Q. Was that -- that was == that was the last dose?
8 of your testimony is that your statement in your report that 8 MR. RUBIN: Hold on, again.
g  jg Exhibit 12 at page 120, that my assumption from the 9 A, Tt looks like she was given the last dose of
10 record is that she was receiving 50 MIU per minute during 10 Misoprostol at 00:24 oh 5-12-11 - 5-12-10.
11 all times, and that's 50 MIU per minute of Pitocin, during 11 Q. And when was - and when was the Pitocin started?
1z all the times that she was receiving Misoprostol, that that 12 A, 00:25,
13 was a mistake? You never intended to say that, and that 13 Q. Onthe 12th?
14 every single reference to the Pitocins on day one and two in 14 A, Yes,
15 your deposition was a mistake by you that you misunderstood | 15 Q. Soisitcorrect then-- well, and in fact, that
16 the questions? 16 last dose of Misoprostol was the dose that she threw up;
17 MR. RUBIN: Obijection. That's a compound 17 corvect?
18 question, to say the least. I had a hard time following it. 18 A. Yeah, but she had itin there for half hour or so.
19 Maybe I'm just stupid, butit doesn't seem like it's an easy 19 Q. And what's the half life of Misoprostol?
20 question to answer. He has to break that down. 20 A. 1don't know.
21 THE WITNESS: I can answer it. 21 Q. It's--it'sa matter of hours, is it not?
22 MR. THOMPSON: Let's break it down. If you can 22 A. That has nothing to do with when she threw it up.
23 answer, go ahead, but — 23 Q. No, it doesn't, butit has to do with how long
24 THE WITNESS: I can answer. 24 it's going to be in her system, correct?
25 MR. THOMPSON: Let's start first with your report. 25 A, Well, I've already said that I thought it would be
Page 239 Page 241 |
1 Are you now saying — I think you've answered this question. 1 around untit about 4:00. |
2 Are you now saying what you've alieged in the report is 2 Q. Sais it correct then that as you read the record,
3 incorect? 3 the maximum period of time that Pitocin and Misoprostol was
4 THE WITNESS; It's worded dumsily, It intent -~ 4 administered simultaneously was three and a half hours?
5 it is intended to mean 5-11 and on down, but taken by 5 A. It looks like that.
6 itself, that sentence is incorrect, and 1 don't have a good 6 Q. Okay. Thankyou. Going back to your examination
7 explanation for the deposition, except that I got off on the 7 by Mr. Rubin, again, I want to clarify. You are not
8 wrong track with the wrong date in my mind and answered it 8 expressing an opinion that ML did not present an appropriate
o wrong. S fetai indicated candidatie Tor a third trimester abortion?
10 Q. (ByMn Goldberg.) Okay. 10 MR. RUBIN: Mr. Hearing Officer, he's asking a
1 A. And I'm wondering what in the world difference 11 question with a double negative in it. I'm not sure —
12 daes it make. 12 MR. THOMPSON: 1 think he —- I think that question
13 Q. Youdon'tseea difference? 13 was asked and answered, but is the question — are you
14 A, No, not in regard to my claims of negligence, T 14 opining on whether or not ML presented as a proper candidate
15 don't see a difference. 15 for a third trimester abortion? Is that part of your expert
16 Q. Now, let's go back to the guestion I started with. 16 opinion?
17 As you understand the record now, Dr. Bullock, for what | 17 THE WITNESS: Yes, I can -- YES, Y€S.
18 period of time was ML provided Pitocin and Misoprostol? |18 Q. {By Mr. Goldberg.) And what is your -- and you're
19 A. Tt looks like from 23:18 on the 11th. 19 saying --
20 Q. Onthe 12th? Oh, 23:18. I'm s01TY- 20 A. There's two — there’s two considerations here.
21 A. No, that was just -- that was just on one day. 21 One is was there a solid diagnosis of fetal anomaly. No,
22 She got Misoprostol 23:18. She was given Pitocin at 00:25, 22 there was not. So from the standpoint of was there a
23 and Misoprostol would still have been on board, so those 23 medical indication for an abartion, there was one that was
24 were given together. It looks like that was the last 24 suspected but not proven. Number two, Was the woman
25 Misoprostol she got. 25 physically an appropriate candidate to go thraugh the
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1 procedure of a third trimester abortion? No, she Was not. 1 nermally human beings and we make errors, as T've just i
2 She had a previous cesarean section. She was going to be 2 shown, no, I'm not criticizing them. :
3 given Misoprostol and sent to a hotel. So no and no. 3 Q. You also criticized Dr. sella for using preprinted
4 Q. Is it your opinion today that you are criticizing 4 orders and not providing individualized management in your
5 the decision to abort? 5 initial report, correct? :
6 A well, I've sald that in both ways, she wasn't an 6 A 1 didn't criticize her for using preprinted i
7 appropriale candidate, so sure 1'm criticizing the decision 7 orders. We all use preprinted orders, but I criticized for {
8 o abort. 8 signing an order sheet that didn't apply to the patient |
9 Q. Would you turn to your deposition? Turn to page 9 she's taking care of. }

10 95, please, Doctor. Question, it's 94, starting at 94, line 10 MR. RUBIN: Mr. Thompson, I think we've spent well

11 15, let's read the question and answer, 11 over anh hour on the dubious -- on the dublous guestion of E

12 “QUESTION: If a patient has presented herself to you 12 what seems to be most of his credibility. A lot of these E

13 with the information that you understood she had as 13 questions are being generated by this one report, which 1

14 to this fetus, would you have determined that this 14 isn't his position anyway. I thinkin the interest of

15 was a fetal indicated abortion? 15 moving this proceeding along, I think we should probably i

16 "ANSWER: I would have left that up to the patient. I |16 wrapthis Jine of questioning up with this document pretty

17 would have gotten her the same thing that the doctor | 17 soon.

18 in New York got her, the best consultation available 18 MR. THOMPSON: Mr. Goldberg — you Can make that

19 and the best information, and apparently in spite of 19 argument in dosing. Iam curiqus about the - perhaps hear

20 all of that they just simply weren't able to tell for 20 in closing with regard to the relevance. 1 mean, it seems

21 sure, but we have had that kind of patient who has 21 to have changed some of his opinions from the report based

22 gone on and been referred to an abortion clinic even 22 on new medical documents. That's true, but Mr. Goldberg's

23 recently, but it was not this guestionable. It was 23 free to ask the questions.

24 not, you know, absolutely. The diagnosis was more 24 MR. RUBIN: I understand.

25 well-established. I don't criticize the decision to 25 Q. (By Mr. Goldberg.) All right. Well, I'l fumn to i

Page 243 Page 245 {

1 ahort. This was a potentially bad anomaly, and It 1 the opinion that you -- so let me see if I can identify
2 followed legal guidelines in New Mexico. I don't 2  these bases for your opinion that Dr. Sella's care fell E
3 have any problem with the decision to abort.” 3  below the standard of care by ~- and your opinion is gross i
4 Was -~ were those your -- was that your answer to the 4 negligence. Itisthatshe provided Misoprostol? %
5 question when your deposition was taken in -~ just several 5 A. That's one. 5
6 weeks ago by the way? 6 Q. That she provided Misoprostol with Pitocin? {
7 A. Yes, I was intending that to apply to the 7 A. Yes. L
8 patient's decision to abort. I don't have any problem with 8 Q. Thatshe provided this third trimester abortion
9 what she decided. g with a woman with a cesarean section in a freestanding 3

10 Q. Inyour Exhibit 12, again, I still am trying to 10 clinic?

11 nail down what your opinions are. In page three of your 11 A. Yes.

12  Exhibft 12, your initial repoit, Bate stamp number -121, you | 12 0. Arethere any other bases for your opinion?

13 do criticize the medical records for not documenting bloed 13 A. Mixed in with that is sending a patient home with

14 pressure and pulse, correct? 14 Misoprostol. Isuppose that could be included in one of

ih A. At the time that I had what I had did not include 15 those others or could be an individual criticism.

16 that, and subsequently I've seen that and have withdrawn 16 Q. Did you criticize -~ did you criticize Ms. -~ Dr.

17 that criticism. 17 Sella's care for sending the patient home with Misoprostol

18 Q. So you're not criticizing the -- that the medical 18 in Exhibit 12 --

19 records did not show blood pressure and pulse, correct? 19 A. No. ]

20 MR, RUBIN: Objection, asked and answered. 20 Q. -- your earlier report? Did you criticize Dr. i

21 A, T'm still not criticizing that., 71 Sella for sending the patient home with Misoprostol when B

22 0. Okay. And it's correct; is it not, that you 22 your deposition was taken? i

23 actually are not criticizing the medical records at all? 23 A. 1truly don't remember. IF I had been asked a f

24 A. T'venot beeﬁ asked to decide that. I found them 24 questioned, T would have. [

25  extremely hard to read and had errors in them, but as were 25 Q. Well, you were asked the question whether all of {
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Page 246 Page 248 |
1 your criticisms == you Were stating all of your criticisms, 1 any other literature or documentation?
2 and you answerad that you were stating all of your 2 A. T suppose the Williams Obstetrics — T dan't know
3 criticlsms; correct? 3 whether you brought that or we did, but it has
4 A That's correct, but you know, when you ask that 4 documentation, the same things these do. These are the only
5 kind of question, you've got to think of all other 5 pnes I'm actually — that I brought with me and the only
§ possibilities that are — you know, it's kind of a hard & onesIintended to use for -
7  question to answer. It's not a lie when you come back with 7 Q. Okay. I'm content with that answer. I'm content
8 another one. 8  with that answer. You testified = you testified that you
9 Q. Butyou also understand that we want to know what | 9 are unaware of what the actual practices by abortion
10 -- wa want to know what your criticisms are, right, siv? 10 providers with respect to how -- treating women for third
11 A. Of course. 11 trimester abortion at standalone clinics, right?
12 Q. Okay. Great. Now, let's turn to -- other than 12 A I don't know what the standard Is for lower
13 the ACOG Bulletin 115, which is Exhibit 10, and the 13 gestational age and, of course, this is the only one we've
14 Committee Opinion 342, which is Exhibit 14, do you rely on 14 ever heard of at 35 weeks. So Idon't know what the
15 any other literature or documentation for your opinion that | 15 standard separately for 35 weeks -
16 a third term abortion provided to a woman with a prior 16 Q. T get to that in a second, but let's take the
17 cesarean section cannot be accomplished in a standalone 17 lower. Let's say 33 weeks and below as Dr. Darney i
18 clinic? 18 testified, about 33 weeks. At33 weeks and below, you have
19 MR. RUBIN: Hold on. By the term "documentation”, 19 no independent knowledge yourself of what the standard of |§
20 does he mean submitting the question to formal publicalions, 20 care is that is actually applied by people who provide
21 or — "documentation” means — Is @ very broad question. 21 abortions to third trimester abortions to women with
22 MR. GOLDBERG: Sure. Fll note -- I'll note that 72 cesarean sections, correct?
23  the only thing he brought with him was 115 and the committes 23 A. 1 dor't think there is one separate from the
24 opinion. I'm entitled to know whether he's relying on 24 ohstetrical standards, so that's my answer. 1 don't think
25  anything else. That's wiy I asked the broad question, and I 25 thereisone.
Page 247 page 249 [
1 want to limit it right now to documentation. 1 Q. Right. I'llaska--T'liaska different :
2 Q. (By Mr. Goldberg.) Areyou relying on any other 2 question, It's correct, is it not, Doctor, that you are
3 fiterature or documentation for your opinion that the 3 unaware of what the abortion providers actually do?
4 provision of these abortion services to ML in the standalone | 4 A. Mo more than anybody else would have an idea about
5 dinic fell below the standard of care? 5 that. I don't have any independent knowledge. E
6 A. I don't remember whether you mentioned all three 6 Q. You have no independent knowledge, You haven't
7 of the documents T brought or just twe of them. 7 gone and visited any abortion clinics?
8 Q. Ionly mentioned --1I only mentioned -~ actually, 8 A. No,
o wall which is the third document? Justisd - G . You haven'i taiked to pr. Hern or Dr. Carhart or
10 A, Which one did you -- which one is the first, 10 Dr.--
11  second? i MR. RUBIN: Objection. There's like no
12 Q. The committee opinion -- the committee opinion, 12 foundation. You're asking -- questioning about these
13  which Is 342 and the ACOG report, which is 115, ACOG 13 particular people for this witness.
14 Builetin? 14 MR. THOMPSON: If he doesn't know them, he doesn't
15 A. 115, yes, in addition the ACOG Bulletin Number 54. 15 know them.
16 Q. That's the 2004 Bulletin? 16 A. T've answered no. So all of the people that that
17 A. Yes. 17 includes, the answer IS no.
18 Q. And the one that says it's replaced by 1152 18 Q. And you, yourself, don't provide abortions to
19 A, 1don't remember if that's the one that says that 19 women with prior C-sections, third ttimester aboriions?
20 or not. 20 A. The number of third trimester abortions T've done
21 MR. GOLDBERG: Mr. Hearing Officer, that would be 21 is probably -- can be counted on my little thumb.
22 13 22 Q. And not to any with a prior C-section?
23 MR. THOMPSON: Thirteen. 23 A. I don't know whether she did or not.
24 A. Yes, Istill rely on 54 as well. 24 Q. Okay. Soas you sit here today, other than the
25 Q. Okay. So other than those three do you rely on 25 three documents that you brought with you, is there any
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Page 250
other reason why that supports your position that there
cannot be third trimester abortions provided to women with
prior C-sections in standalone clinics?

MR. RUBIN: Ts he asking him to exclude his own
persanal experfence and his own personal judgment from this
answer?

MR. GOLDRFRG: Well, agaln, depositions, T would
say that's an improper -~ that's an improper coaching
objection.

MR. THOMPSON: Well --

THE WITNESS: These three documents -

MR. THOMPSON: Hold on a secand. T sustain the
objection. $o I guess —

MR. GOLDBERG: Tl ask it a different way. Tl
withdraw the question, ask it a different way.

Q. (ByMr. Goldberg.) Do you have any other reason
that you're going to give to the Hearing Officer, to the
Board than what you've just testified to?

A. T have no intent.

Q. Okay. Do you have any other reason?

A. T have opinions that don't have any place in this
area, but I don't have any other medical opinions.

Q. Well, you find third trimester abortion repugnant,
don't you?

E R oo Nom R W N
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page 252 i
buccally or both? i

A. My understanding is the first was administered
vaginally, and the record is nat clear as to how the second
onhe was administered.

0. Turn to Exhibit & the medical records, Please
point out where you come to the conclusion that there were
two dosages of Misoprostol that were administered on day

one?
A. Which == which -
Q. It's Exhibit 8, 1 believe, Exhibit 16, I'm sorry.
Exhibit 10.
MS. NOWARA: No, it's B.
MR. GOLDBERG: Eight? Isit8? Okay. Exhibit 8.
A. And did you say a page number?
Q. Idid not. Do you have the medical records that :
show what medications were administered on day one in front |

Bt At ey K A R B S T S S T

of you?

A. Yes.

Q. What day -- read the Bates number down betow, the
last three digits?

A, -22.

Q. -22. How many -- how many dosages were
administered? How many administrations of Misoprostol were [
given on the first day? :

A. It says she gave — someone gave a dose at 15:55,

25 A. No, not necessarily. The way -- In Texas you've
Page 251 Page 253 H
1 got to document a proven, severe anomaly. You don't just 1 and I think this is one of the times that scmeone got their i
2 have to have a suspicion of an anomaly, and 1 have gone 2 military ime mixed up, and it was really 1:55, I think.
3 along with that, and Tve cormplied with and dene those 3 Q. How many -- how many times was Misoprostol
4 abortions. 4 administered on the first day?
s Q. You stated in your report, Exhibit 12, "Although I 5 A. Well, give me 2 minute, will you.
& find this practice appallingon a maoral basis, apparently 6 Q. Okay. I'm sorry.
7 this is a legal procedure,” 7 A. Allright. On the 11th, May 11th, there was a
8 A Well, that wasn't talking about third trimester 8 dose given at 09:15.
o  ahortons. Thetwas talking about this particular 35-week g G. Isay iith the first day?
10 abortion at which my -- my reading of the record indicated 10 A No, May 11th was the second day.
11 was seven and a half pound baby, but I was reading & 11 Q. My question to you was the first — my question to
12 different guess from what the ultrasound was. 12 you was how many dosages - how many times was Misoprostol
13 Q. Whatis your understanding today as to the dosages 13 administered on day one, and you said twice.
14 of Misoprostol that were administered to M - 14 A, Okay. That's what I was remembering 2 few minutes
15 MR. RUBIN: Objection, asked and answered. He's 15 ago. From this document it appears that -- let me think
16 already gone over this with the witness about when the 16 aboutita minute. That was given ong fime.
17 Misoprostol was given. 17 Q. Not twice.
18 MR. THOMPSON: The previous question was 18 A. One time is not twice, right.
19 Misoprostol with the Pitocin. 19 Q. How about on the second day, how many times was
20 A. My understanding that the doses were each 100 20 Misoprostol administered?
21 migrograms. 21 A, Itwas given once at 03:15 0ra different time: if
22 Q. How many -- how many dosages were administered on 22 that's not a correct time, and she was discharged sometime
23 the first day, your understanding today? 23 later and told - was given another dose of 100 micrograms
24 A. Two. 24 to take at 3:00 p.m., and I'm assuming that means buccal,
25 (. Were those dosages administered vaginally or 25 because it says, "Hold for one hour,”" and that could be
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Page 256 |

1 vaginal, but I don't think that it was. 1 MR. THOMPSON: Mr. Rubin.

2 Q. And until -- as you understand the records, until 2 MR. RUBIN: One quick -- one redirect question,

3 ML presented that evening in labor, did she take -- did she 3 REDIRECT EXAMINATION

4 have any ather administration of Misoprostol? 4 BY MR. RUBIN

5 A. My understanding is the one that she -- the one 5 Q. Dr. Bullock, in going through your -~ I believe

6 that was supposed to take —- 1 think there was one she was 6 during the cross you were -- you werd cited to the statement

7 supposed to take but didn't take. 7 in your deposition where you say you tiad no problem with the

8 Q. Ar9:00 p.m.? § patient's decision to abort, Do you remember that question? |

9 A. The arders on her page 24 are not clear. Itjust 9 A. No, I never have a problem with a patient's E
10 says to take one at 3:00, but I guess she was supposed to 10 decision to abort. IUs just a persanal decision, S0 that's E
11 take one every six hours later, : 11 what I meant. 3
12 Q. Lookat page -- lock at page 26. 12 Q. Right, but you draw a distinction between the l
13 A. It's not clear. 13 patient decisions in this case and the doctor's - i
14 @. Doctor, look at page 26. Does that clear it up 14 physician's decision?

15 for you? 15 A. Yes.
16 A. Yeah, that clears it up. I misread this “RIE", 16 Q. Dr. Sella's?
17 because [ always thought RTC was “return to dlinic”, but I'm 17 A. Yes.
18 being told today that's it “round the clock™. So she was to 18 MR. RUBIN: Okay. Thank you. That's all L have.
19 take that every six round the clock, but she did not take 19 MR. THOMPSON: I have a couple questions, Doctor.
20 the 9:00 o'dock one. 20 EXAMINATION
21 Q. Originally you had actually thought that she was 21 BY MR. THOMPSON
27 instructed to take Misoprostol every one to two hours; is 22 Q. Is every -- is it your opinion that every uterine
23 that correct? 23 rupture of an induced birth, a violation of standard of
24 A. No, ro, I never was under that understanding. 24 care?
25 Where that came In was when she was in the hospital -~ in 25 A. No, sir, it's not. If you follow all the rules

Page 255 Page 257 ;

1 the dinic in the middie of the night May 11th/12, that 1 and you do it the way you're supposed to and it happens 2

2 their plan was to give Misoprostol every one to two hours. 2 anyway, that's not a violation of the standard of care.

3 On the right side of page 30 it says, "Will augment with 3 Q. Okay. Butit's your opinion it would be --a

4 Misoprostel 100 micrograms, Qi to 2 hours, will titrate 4 uterine rupture that occurs due to or in conjunction with

5 dose,” but T naver thought she was supposed to take it every 5 Misoprostol, or would that notbea--

6 iwo hours. 6 A. If a uterus ruptures under the use of Misoprostol ¢

7 Q. Atthe end of your testimony on direct, you 7 T would say that's befow standard, because the standard says E

8 indicated thatyouhada I think the word, phrase you § -- ACOG says you're not supposed 10 use that with a prior

g ugaed atone pointwas a third gption, and then rostfied S cosarean. 1
10 that that option was to administer Degoxin, effect the 10 Q. Okay. Ifthere wasan in utero death after --
11 demise of the fetus and send ML or a patient out to present 11 let's say there's an in utero death of the fetus, fetus ;
12 ata hospital, correct? 12 wasn't viable after 35 weeks, how —- what options woulda |
13 A. Yes. 13 physician have to -- other than cesarean, they could remove
14  O. Ijustwanttomake sureunderstand. You're not 14 the fetus through a cesarean?
15 testifying that you think that that's a preferable way to 15 A Yes. F
16 proceed than the way Dr. Sella proceeded with ML, are you? |16 Q. Would that be the only option as a matter in order l
17 A Yes. 17 to meet-- i
18 Q. You are testifying that that would have been 18 A. No, that wouldn't be the only option. Another ;
19 preferable? 19 option would be a general induction of fabor, which would ;
20 A. Medically for the patient's benefit it would have 20 mean that Laminaria would be fine to get the cervix to start t
21 heen, because the likelihood of ending up with a ruptured 21 opening up, putting a ballcon inside the cervix, which is E
22 uterus would have been much less. 1t weuld have been pretty 27 kind of a blown up ball about this big around and just E
73 hard for her to do that, unless she was on staff al the 73 putting pressure on it will help the carvix to beain i
24 hospital and could do it herself. 24 dilating, and opinions vary about whether various doctors l
25 MR. GOLDBERG: T have no further questions. 35 will use Pitacin, Some will. Some won't. So you have é
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Page 258 Page 260 |
L those options, and rupture the membranes as 500N a3 you can 1 or to help decide whether she should get pregnant again. i
? getinto do thal, a soon as you can gel (o the membranes. 2 MR. THOMPSON: Okay. That's all the questions I :
3 Q. Wouid it be appropriate to use Misoprostol in that 3 have. E
4 clrcumstance? 4 MR. RUBIN: Okay.
5 A No, not according to ACOG's guidelines, 5 MR THOMPSON; Release the witness. You're free
& Misoprostol after a cesarean. 6 tostay. Any reason not to release him?
7 Q. Do you — do you read that opinion, what you rely 7 MR. RUBIN: Well, there is the praspect of a
8 on for those documents or that literature, to caulion 8  rebuttal - rebuttal case. I'm not sure what we're getting
o against it for the purposes of protecting against agitating 9 in the Respondent's case in chief other than Dr. Sella. So
10t a live fetus or for the health of tha mother, a concernover | 10 I don't wantto have him released yet. :
11 uterine rupture? 11 THE WITNESS: All right. My plan and my 5
12 A. Both reasons. I you've got a live fetus, you 12 arrangement is to stay to tomorrow, 5o it's not a problem. ;
13 will have a high risk of getting fetal distress and 13 MR. THOMPSON: All right. Mr. Rubin, anyone else?
14 inadequate oxygen and all that. If you have a dead fetus, 14 MR. RUBIN: Prosecution rests.
15 then the only concern left is mother's health, and the 15 MR. GOLDBERG: Do you want to start now, or dowe §
16 proscription still applies, because - because you're still 16 want to — we're not going to finish today. So do you want
17 going to have a higher instance of ruptured uterus. 17 to start now or do you want to start tomorrow morning?
18 Q. Isitany -- does it change your opinion at all 18 MR. THOMPSON: Do we have any other — oh, we're
19 whether the facility can mitigate that risk through the ways [ 19 going to have Dr. Sella first?
20 the pravious expert testified? 20 MR. GOLDBERG: We have Dr. Sella. We have Dr.
21 A. You mean like being able to do a cesarean right 21 Sella, and then we have -- we have on our witness list
22 away? 22 Dr. Robinson, one of the counselors, Ms. Douda and then
23 Q. Being able to have a place in which the patient 23 Ms. Tope, but I'm not going - I'm not going to finish Dr.
24 can rest, have access to an emergency facility, some of 24 Sella at 45 minutes or an hour, 50 —
25 those things, if you can remember some of those things 25 MR. RUBIN: Well, my thought is that if we had Dr.
Page 259 Page 261 |
1 Dr.-- 1 Darney testifying that the availability of other facilities
2 A. Tt makes the - it makes the -- yeah, it mitigates 2 and the availability of abortion in general doesn't have any i
3 that, and then if you've got a facility where - you know, 3 direct impact on what the standard of care is in this case, :
4 for example, birthing centers that are on campus, they're 4 1 believe that's what he testified to, then -~ {
5 simply part of the facility, and you just roll -- maybe you 5 MR. GOLDBERG: The record -- the record is gaing [
6 roll from one building to the next, but you're stil 6 to be what we get. My recollection is very different. E
7 contiguous, and so it does make a difference, your 7 MR. RUBIN: Okay. Well, then I won't argue that 3
8 availability to experts. 8 point. It just seemed — ;
a Q. Okay. Two other things, Did you ionn an opinion 9 ME. THOMPSON: You can file a motion in limine. i
10 -- and I don't -- did you form an opinion of whether or not 10 MR. GOLDBERG: Well, I'll tell you right now, I'm
11 the center ir which the doctor worked had the capability to | 11  not - right now at least, I'm not planning on — if you're
12 mitigate those factors? 12 asking me, am I going to bring back Dr. Darney?
13 A, 1 didn't know how close they were to a hospital 13 MR. RUBIN: No, if we're not -- I mean, if
14 until today. 14 Ms. Douda's going to testify as to where abortions are
15 Q. Okay. Did you form an opinion as to the -- any 15 available and when, I believe Dr. Darney said that didn't
16 harm done to ML as a result of the uterine ruptu re? 16 relate to the standard of care. |
17 A. Yes, the understood harm is going to be another 17 MR. GOLDBERG: Mo, actually Ms, Douda is going to
18 cesarean, a scar that went caddywhompus, the scar that went 18 testify to whether ML was counseled on the risk of uterine
19 crossways, not quite like this Incislon but all the way down 19 rupture. :
20 to the cervix, which will make it more hazardous. In fact, 20 MR. RUBIN: Oh, I'm sorry. Then I misunderstood a
21 one of the doctors at UNM said that she should not get 21 what you - P
22 pregnant again. I'm not sure what that doctor's level of 22 MR. GOLDBERG: Dr. Robinson is going to - butis
23 training was, whether faculty or resident or fellow, but 23  that still an issue in this case? i
24 that Is going to be a factor. You know, when she gets 24 MR. THOMPSON: And you all can discuss that on i
25 pregnant again, she'll review these records, the doctor will 25 [recess—
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MR. RUBIN: Ckay.

MR. THOMPSON: -- whether or not the counseling
issue is still accountable.

MR. GOLDBERG: No, this — I'll tell you right
now, Ms. Douda and Dr. Robinson are going to testify about
whether ML was adequately counseled on the risk of uterine
rupture.

MR. THOMPSON: Okay. So there's no use calling --

MR. GOLDBERG: And Dr. Sella has testimony on
that, also. Ms. Tope is gaing t0 testify not about the
avallability of abortions but the availability of VBACs and
TOLACs outside of a hospital setting in New Mexico —

MR. THOMPSON: Okay.

MR. GOLDBERG: -- which is relevant to what Dr.
Bullock says is the standard of care.

MR. THOMPSON: Okay. So my question for you all,
do what you want to do. Do you want to go an hour of direct
of Dr. Sella, try and wrap it up and do cross in the
morning, or do we want to - we're going to end up going
probably into the early afternoon tomorrow at least.

MR. GOLDBERG: Well, it depends - actually it
depends on -- yeah, it depends on what resuits from the
conversation. Certainly if we have to put on Ms. Douda and
Dr. Robinson, we'll go into the early afternoon. If we
don’t have to put on Ms. Douda and Dr. Robinson, my guess is

16
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that we're going to be done, even if we start Dr. Sella in
the marning, and we would be done in the morning if we start
- even if we start Dr. Sella in the morning, which frankly
would be my preference is to start her in the morning.
MR. THOMPSON: Mr. Rubin.
MR. RUBIN: I think that's fine.
MR. THOMPSON: Okay. We're in recess.
Hearing in recess at 4:40 p.m.
and raconvened at 141 pJan.)
MR. THOMPSQON: Back on the record.
MR. GOLDBERG: Off the record, Mr. Rubin and I
conferred, and we agreed that the Issue of the counseling of
ML as to the risk of uterine rupture and the — and
consequently any issue with respect to the consent is no
longer an issue In this case, correct?

MR. RUBIN: Yes. Well-stated.

MR. GOLDBERG: Okay. Great. We'll release those
witnesses.

MR. THOMPSON: Those witnesses are released.
We're off the record.
{Note: Hearing in recess at 4:41 p.m.

for the day.)

{Note:
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