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IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF OH O
WESTERN DI VI SI ON

G ncinnati Wonen's
Services, Inc., et al.
Plaintiffs, Case No. 1:98-CV-289
VS.

Robert Taft, et al.,

Def endant s.

N N N’ N N N N N N N N

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

| . Introduction and Procedural History

On January 14, 1998, the Chio Ceneral Assenbly passed
H B. 421. H. B. 421, if not enjoined by the Court, would nmake two
substantive changes to the | aws which regul ate the provision of
abortion services in Onio.

First, H B. 421 would require that a worman seeking an
abortion obtain certain mandated i nformed consent information in
a face-to-face neeting with a physician at |east twenty-four
hours prior to the performance of the procedure. Current |aw, at
| east as interpreted in an opinion of the Attorney General of
OChio, permts abortion providers to conply with the infornmed
consent provision by giving the required information to the
patient on a videotape or over the tel ephone.

Second, H. B. 421 would require that a mnor seeking an
abortion obtain the consent of at |east one parent before the
procedure can be perfornmed, unless she can establish through a

judicial bypass procedure that she is sufficiently mature to make
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this decision w thout her parents involvenent or that an abortion
woul d otherwi se be in her best interests. H B. 421 also
elimnates a mnor’s ability to obtain a judicial bypass by
establishing that she is a victimof a pattern of abuse by her
parents or guardian. Additionally, H B. 421 specifically
wi t hhol ds the juvenile courts’ jurisdiction to rehear a petition
for a judicial bypass regarding the same pregnancy. Under
current law, a minor is only required to notify one of her
parents before obtaining an abortion and there are no specific
l[imtations on the juvenile courts’” jurisdiction to rehear a
bypass petition.

The General Assenbly intended H B. 421 to go into
effect on May 6, 1998. However, on April 17, 1998, Plaintiffs
G ncinnati Wnen's Services, Inc. and Dr. Walter Bowers filed a
pre-enforcenent | awsuit agai nst the Governor and Attorney Ceneral
of Chio, and the Ham |ton County, Chio Prosecuting Attorney to
enjoin H B. 421 pursuant to 42 U.S.C. § 1983."% The conpl ai nt

al l eges that the above-referenced provisions of H B. 421 are

! Dr. Norman Matthews was originally a plaintiff but was

repl aced by Dr. Bowers. The original defendants in this case
wer e Governor Ceorge Voinovich, Attorney General Betty

Mont gonmery, and Prosecuting Attorney Joseph T. Deters. Because
of the march of time and the fortunes of the el ectoral process,
Governor Robert Taft has been substituted for Governor Voinovich
and Attorney Ceneral Jim Petro has been substituted for Attorney
General Montgonery. Interestingly, M. Deters has cone ful
circle in this case. Wen M. Deters becane the Treasurer of the
State of Chio, the new Ham |ton County Prosecutor, M chael K
Al'len, was substituted as a defendant for M. Deters. Wen M.
Allen left office, M. Deters was re-elected the Ham |ton County
Prosecuting Attorney and found hinself a party in this |lawsuit
agai n.
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facially unconstitutional pursuant to the United States Suprene

Court’s decision in Planned Parent hood of Southeastern Pa. v.

Casey, 505 U. S. 833 (1992), because each inposes an undue burden
on a woman’s right to obtain an abortion.

On April 28, 1998, the parties entered into an agreed
order enjoining enforcenent of H B. 421 and maintaining the
status quo under existing |aw pending the adoption by the Suprene
Court of Ohio of rules inplenenting the judicial bypass
procedures contained in the new bill. See Doc. No. 6. The
parti es then proceeded with sonme discovery, but the Suprenme Court
of Chio did not issue anendnents to its inplenenting rules until
around COct ober 2001. The parties conpleted discovery and the
case canme before the Court from February 14, 2005 to February 23,
2005 for a trial to the bench on Plaintiffs’ notion for a
prelimnary and permanent injunction. The parties submtted
proposed findings of fact and conclusions to the Court on May 25,
2005 and the Court heard the parties’ closing argunents on June
17, 2005.

The matter is now ready for decision by the Court.

B. The Law Applicable to Abortion Requl ati on

Wien a case is tried to the bench, the Federal Rules of
Cvil Procedure require the trial court to make and set forth the
findings of fact and conclusions of |aw supporting its judgnent.
Fed. R Cv. P. 52(a). It is the standard practice of this Court
when conplying with its obligations under Rule 52(a) to first

render its findings of fact, then discuss the applicable | aw, and
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conclude by rendering its conclusions of law. This case,
therefore, represents sonmething of a departure fromthe normin
that here the Court begins by discussing the applicable |aw. But
this is a case where an understandi ng of the applicable | aw, or
at | east an explanation of the Court’s understanding of the
applicable law, is necessary to informthe fact-finding process.
As will be seen, nuch of Plaintiffs’ evidence can be accepted at
face value, as would be the case on summary judgnent, w thout
affecting the ultimate conclusions of law. 1In the end, the Court
believes, Plaintiffs evidence does not denonstrate that H B. 421
i nposes undue burdens on the abortion right even when viewed in a
hi ghly deferential manner. Consequently, it is inportant to
first establish what the lawis in order to understand why the
proofs do not denobnstrate any constitutional violation.

The Court next observes that many, if not nost, courts
whose deci sions are of recent vintage acknow edge at sone point
t he deeply enotional and divisive nature of the abortion issue,
sure in the know edge that their decisions will rankle one side

of the debate. See, e.q., Stenberq v. Carhart, 530 U S. 914, 920

(2000); Casey, 505 U. S. at (112 S.Ct. at 2815); Wnen’'s Med.

Prof. Corp. v. Voinovich, 130 F.3d 187, 211 (6th Gr

1997) (Boggs, J., dissenting); Geenville Wnen's dinic v.

Bryant, 222 F.3d 157, 175 (4th Cr. 2000); Karlin v. Foust, 188

F.3d 446, 497 (7th Cr. 1999)(Cudahy, J., concurring in part and
dissenting in part). This Court, therefore, would be rem ss in

not |ikew se acknow edgi ng the passions that surround the issue
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of abortion. Nevertheless, at this level in the judicial

hi erarchy, courts have very little opportunity to articul ate new
constitutional rights. Instead, district judges follow precedent
established by the Courts of Appeals and the United States
Suprene Court. Although now and again a trial court will face an
issue of first inpression, for the nost part district judges are
charged with applying the standards enunci ated by the higher
courts to the facts in the cases before them This is not an
easy task in abortion cases, however, because upon study it
beconmes evident that it is difficult or inpossible to apply

predi ctably the | egal standards that do exist.

Where abortion is concerned, and nore particularly
where a state’s ability to regul ate abortion is concerned, for
district judges there are three principles which are certain: 1)
before the fetus is viable, a woman has the right to term nate
her pregnancy; 2) the state has an interest in the fetus pre-
viability and may design and pass laws to further that interest
whi ch do not inpose an undue burden on a woman’s right to
term nate her pregnancy; and 3) post-viability, the state may go
so far as to proscribe abortion except where necessary to

preserve the life or health of the nother. Stenberg v. Carhart,

530 U. S. 914, 921 (2000). The tension between the first two
principles is obvious and the problemis ascertaining whether the
regul ation or restriction enacted by the state is an undue
burden. See Taft, 353 F.3d at 449 (“[We cannot ignore the

difficulty of |egislating against a backdrop of constitutional
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standards that invite state regulation on one hand while barring
it with the other.”).

Unfortunately, the definition of “undue burden” is not
clear. The Supreme Court instructs that a restriction is an
undue burden if *“it has the purpose or effect of placing a
substantial obstacle in the path of a woman seeking an abortion
of a nonviable fetus.” Casey, 505 U.S. at 877. The Court did
not further elaborate on the neaning of “substantial obstacle”
al though later in the opinion it indicated that a regul ation
woul d be a substantial obstacle if it burdens a “large fraction”
of the wonmen to whomthe regulation is relevant. [d. at 2830.
The Court did not further indicate what nunber constitutes a
“large fraction.” In Stenberg, the Court purported to apply the
Casey standard to a statute which crimnalized partial-birth

abortion, see Stenberg, 530 U S. at 921, but the statute, as

interpreted by the Court, swept into its net the nost common

nmet hod of perform ng second trinester previability abortions.

Id. at 945-46. Because the statute banned the nobst conmon net hod
of second trinmester abortions, it did not take any significant
anal ysis by the Court to conclude that the statute inposed an
undue burden.

Qur own Court of Appeals has not fared any better in
outlining the contours of an undue burden although it has stated
that a post-viability regulation “which threatens the life or
health of even a few pregnant wonmen shoul d be deened

unconstitutional.” Wnen's Medical Prof. Corp. v. Voinovich, 130
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F.3d 187, 196 (6th Cr. 1997). This case, however, does not
involve a post-viability regulation on abortion. Moreover, in
actual Iy applying the undue burden standard in the pre-viability
context, the Voinovich Court faced the sane issue as the Stenberg
Court. The ban on partial birth abortion included the nost
common net hod of perform ng second trinester abortions and,
therefore, “would clearly have the effect of placing a
substantial obstacle in the path of a wonan seeking a pre-

viability abortion.” [d. at 201. Again, no detailed analysis

was required. In Menphis Planned Parenthood v. Sundquist, 175
F.3d 456 (6th GCr. 1999), the Court upheld Tennessee’'s parenta
consent statute primarily by conparing and contrasting the
statutes at issue in other cases, and enploying its own | ogical
assessnment of the likely effect of the statute, rather than
engagi ng in any straightforward application of the undue burden

standard. See id. at 460-66. The Court in Wnen's Medical Prof.

Corp. v. Taft, 353 F.3d 436 (6th Cr. 2003), discussed Casey but

the i ssue presented was whether the maternal health exception to
Ohio’'s ban on partial birth abortion was constitutional under

Stenberg. See id. at 438-309.

The “large fraction” standard enunciated in Casey by
nature invites the courts and the parties to engage in a nunber-
crunching exercise to assess the inpact of an abortion
regul ation. The parties have tried to do so here. Neverthel ess,
stating that a “large fraction” constitutes a substanti al

obstacle is not the sanme thing as defining a “large fraction.”
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Because the Supreme Court instructs that the constitutional

anal ysis should focus on only those wonen for whomthe
restriction is actually relevant, Casey, 112 S. C. at 2829, the
argunent devol ves to which group of wonen is properly considered
t he nunerator and which group of wonmen is properly considered the
denomi nator. Even if a court properly identifies the nunerator
and denom nator, it still rnust decide whether the resulting
fraction is “large.” Again, the Casey Court provides no real

gui dance.? This Court’s research has not devel oped any deci sions
in which the courts which have successfully applied, or have even
attenpted to apply, the large fraction test.

Finally, the problens outlined above are exacerbated in
the context of a pre-enforcenent facial challenge by the | ack of
any data on the actual inpact of the regulation. At best then,
in a facial challenge the evidence on the effect of a statute
regul ati ng abortion can only be informed specul ati on. Newman,
305 F.3d at 687. However, because the Plaintiffs bear the burden
of proof, the Court agrees with the Seventh Crcuit that it is
appropriate to resol ve doubts about the likely inpact of a
regul ation on abortion in favor of the state. |[d.

During closing argunments, counsel for Plaintiffs argued

that Plaintiffs need not produce precise nunbers on the inpact of

2 See A Wnman's Choi ce-East Side Whnen’s dinic v.

Newran, 305 F.3d 684, 699 (7th Cir. 2002) (Coffey, J.

concurring) (“The Casey plurality did not explain, and thus we
refuse to peer into the dark abyss of speculation in an attenpt
to determ ne at precisely what point a fractional part of a group
beconmes an inpermssibly "large fraction” and a statute becones
undul y burdensone.”).




Case 1:98-cv-00289-SSB-TSB  Document 123  Filed 09/08/2005 Page 9 of 40

H B. 421 and that it was sufficient for Plaintiffs to prevail if
t hey denonstrated that the act adversely affects a predictable,
recurring, and identifiable group of wonen. This argunent
suffers fromtwo flaws, however. First, this argunent finds no
support in any case | aw addressing abortion regul ations and,
i ndeed, Plaintiffs have not cited any such authority in their
post-trial brief. Second, at bottom this argunment is nothing
nore than a contention H B. 421 is unconstitutional because we
know t hat some wonen will be unable to nmake two trips to the
clinic in order to conply with the in-person informed consent
requi renent or that sone m nor wonen will be absolutely barred
from obtai ning an abortion because they cannot file a second
bypass petition. The Sixth G rcuit, however, has rejected the
idea that this kind of evidence is sufficient for a plaintiff to
prevail on a facial challenge:
[Alny procedure will, in conjunction with sone
concei vabl e set of circunstances, prevent some ninor
fromeffectively pursuing a judicial bypass. Qur
responsibility is to determ ne which procedures are so
onerous as to be "undue,"” and the fact that sone mnors
will be practically precluded by a procedure in
conjunction with circunstance from pursuing a judicial
bypass does not nean that the procedure is
unconsti tutional .
Sundqui st, 175 F.3d at 463 n.3 (enphasis in original).
Therefore, despite the fact that this is a facial challenge to an
abortion regulation, a plaintiff challenging such a regul ation
still needs to adduce evidence with sone indicia of reliability,

beyond the known certainty that a category of wonmen wll be

affected or foreclosed by the regul ation, before the court can
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say that the regulation is unconstitutional. Perhaps the Seventh

Circuit explicated the undue burden standard nost cogently when

it said, “It is clear from Casey’ s application of the undue
burden standard . . . that to constitute an undue burden, a

chal I enged regul ati on must have a strong |ikelihood of preventing

wonen from obtai ni ng abortions rather than making abortions nore
difficult to obtain.” Karlin, 188 F.3d at 482 (enphasis in
original).

Al'l of the preceding is but a |ong way of saying that
in this Court’s opinion, and as both Chief Justice Rehnquist and
Justice Scalia predicted, the Casey undue burden standard is
unwor kable in practice in all but the nbost obvious cases, such as

Stenberg. See Casey, 112 S. . at 2866 (Rehnquist, C J.,

di ssenting) (“[The undue burden standard] will not, we believe,
result in the sort of "sinple limtation,” easily applied, which
the joint opinion anticipates . . . . In sum it is a standard
not built to last.”); id. at 2877 (Scalia, J., dissenting)(“[T]he
[ undue burden] standard is inherently mani pul able and will prove
hopel essly unworkable in practice.”). Thus, it is perhaps not
too surprising to find dissenting opinions which assert that the
maj ority mani pul ated the record and/or the Casey standard to suit

its own policy preferences on abortion. See, e.qg., Newran, 305

F.3d at 717 (Wod, J., dissenting)(“l believe that the majority
has seriously ms-applied the Casey test. It has substituted its
own factual assunptions for evidence that is in the record; it

has failed to focus on the wonen for whomthat statute wll

10
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create problens; and it seens to think that the Casey Court was
not serious when it enphasized the | ack of evidence in the record
before it, by inplying that the result in Casey dictates the

result here.”); Planned Parenthood of Rocky Muntains Serv. Corp.

v. Owens, 287 F.3d 910, 932 (10th Cr. 2002)(“In mmy opinion, the
Court is nmuch too eager to apply its view of Colorado state
statutory interpretation to strike on its face, not a single
prohibitory statute |ike that at issue in Stenberg, but a

mul ti-section act directly approved by the voters of Col orado.”);
Bryant, 222 F.3d at 207 (Hamlton, J., dissenting)(“Wen
considering the nmgjority's analysis based on its chosen and
carefully selected facts, ignoring the findings of fact by the
district court, it can only be concluded that the majority's
opinion is based on its view of the lawas it would like to see
it and, perhaps nore significantly, on not what the current |aw
woul d dictate, but only what the majority prophecies the law w ||
be if and when this case reaches the Suprene Court.”); Sundqui st,
175 F. 3d at 468 (Keith, J., dissenting) (“The nmgjority's

out cone-driven decision today ignores the standard of review we
are bound to enploy in adjudicating such an appeal; perverts the

| aw; and does violence to the constitutional rights and liberties

guaranteed to every female in this country.”); Planned Parenthood

of Ws. v. Doyle, 162 F.3d 463, 476 (7th Gr. 1998)(Manion, J.

di ssenting) (“This court sidesteps the undue burden test and
i nstead concl udes that Wsconsin has no legitinmate interest in

enacting the partial birth abortion ban.”).

11
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At this point, it is evident that Casey produces
deci sions that seemto be based nore on intuition than
application of a discernible |egal standard. The need for nore

clarity is acute because, as Judge Boggs and ot hers have noted,

| egislatures will continue to legislate in this area, pro-choice
advocates will continue to challenge such |egislation, and the
federal courts will continue to be caught in the mddle. See

Voi novi ch, 130 F.3d at 211-19 (Boggs, J., dissenting)(comnparing
abortion legislation to the parable of Charlie Brown, Lucy, and
the football); Omens, 287 F.3d at 931 (“[S]tate | awrakers
continue to test the limts of Roe and courts continue to police
those limts with no foreseeable end to the struggle.”). The

Court notes that the Supreme Court recently granted certiorari in

Ayotte v. Planned Parent hood of Northern New England, 125 S. C

2294 (2005), in which one of the questions presented is whether
“in a facial challenge to a statute regulating abortion . . . the

undue burden standard cited in Planned Parenthood of S.E. Pa. V.

Casey, 505 U. S. 833, 876-77 (1992) and Stenberg v. Carhart, 530

U S. 914, 921 (2000) applie[s] rather than the 'no set of

circunstances’ standard set forth in United States v. Sal erno,

481 U. S. 739 (1987)?" See Petitioner’s Petition for Certiorari,
avai l abl e at 2005 W. 474024 (Feb. 22, 2005). A decision that
Salerno applies to facial challenges to abortion regul ations
obviates all of the concerns and probl ens di scussed above because
it is likely, as the evidence showed in this case, that abortion

regul ations will not pose an undue burden in the vast, vast

12
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maj ority of individual cases. O course a decision that Sal erno
is the proper standard coul d have the unintended effect of
transform ng the federal courts into a forum for adjudicating
seriatima series of as-applied constitutional challenges to
abortion regulations. Clearly, there are no easy answers in this
area of the law. At a m ninmum however, the Court hopes that the
Ayotte Court will take the opportunity to clarify the Casey undue
burden st andard.

The Court began this section by stating that it would
attenpt to explain its understandi ng of the |aw concerning
abortion, and though bright |ines appear to have been
established, in the end a predictable neans of determ ning when
the |l egislature has crossed the |ine does not appear to exist.

It is, however, safe and fair to say that whatever an undue
burden is, a plaintiff cannot, except where it is obvious that
the statute will result in w despread forecl osure, denonstrate an
undue burden by relying on informed speculation on the likely

i npact of an abortion regulation. 1In this case, as the Court

expl ains below, Plaintiffs’ evidence fails to establish that H B
421 unduly burdens the right to abortion because it is either
specul ative, or even where accepted as true, fails to establish

an undue burden as a matter of |aw.?®

3 As will be explained further, two exanples of
Plaintiffs’ case failing as a matter of |aw based on their
evidence are their contentions that the in-person consent
requirement will unduly increase the cost of abortions and result
i n undue del ays in procedures being perforned. An area where
Plaintiffs’ evidence is speculative is the inpact of the
unavail ability of a second judicial bypass for m nors.

13
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1. Findings of Fact

A. The Parties

1. The Plaintiffs in this case are C ncinnati Wnen's Services,
Inc. (“"CW8”) and Walter T. Bowers, II, MD. Conplaint T 8-9; see
also supra at 2 n.1. OA5 is an Ohio corporation and anbul atory
surgical facility which provides reproductive health services,

i ncl udi ng pregnancy testing, contraceptive services and
education, and abortions. 1d. 1 8 Dr. Bowers is the nedica
director of CW5 and provi des nedi cal services, including

abortions, through CWs. 1d. T 9.

2. The Defendants in this case are Robert Taft, Governor of the
State of Ohio, JimPetro, Attorney Ceneral of the State of OChio,
and Joseph Deters, Prosecutor of Hamlton County. Conplaint 11
13-15, see footnote 1. Plaintiffs sue Defendants Taft, Petro,
and Deters in their official capacities only.

B. I nforned Consent

3. Inplenentation of H B. 421 would require patients to cone to
the clinic in person for an informed consent neeting with the
physi cian at | east twenty-four hours before an abortion. See
H B. 421 (available 1998 O4 o LAws FILE 122) (to be codified at
Chio Rev. Code § 2317.56(B)(1)).

4. Current law, as interpreted in an attorney general opinion,
permts CA5 to use a different informed consent procedure than

that which H B. 421 would require. Wen a wonan approaches CW5

14
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seeking an abortion, her first contact is usually over the phone.
Jackson Trial Trans. at 1-145. She is given a brief overview of
the process and then she is able to schedul e two appoi nt nents.
Id. at 1-146-149. The first appointnent is for an infornmed
consent visit and the second appointnent is for the actual
procedure. 1d. at 1-145 and 1-150. |In accordance with existing

| aw, the infornmed consent procedure nust occur at |east twenty-

four hours before the procedure. 1d. at 1-150-151.

5. When the patient cones to the clinic for the first visit, she
wat ches an informed consent video in a private setting. The
video features Dr. Bowers explaining howto determne the
gestational age of the fetus, the nature and risks of the
particul ar abortion procedure that will be used, and the nedi cal
risks of carrying the pregnancy to term Jackson Trial Trans. at
1-151. This information is not individualized to the woman’s
particul ar nmedical history or conditions. Bowers Trial Trans. at

4-41.

6. OCWS has different inforned consent videos for first and
second trinester abortions. After viewng the video, the patient
meets with a patient advocate, who further explains the procedure
and answers any questions. The patient is given the opportunity
to speak with the physician by phone thereafter. Jackson Tri al

Trans. at 1-151.

15
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7. CWS then provides the patient with a state-nandated fetal
devel opnment bookl et and services directory as required under

exi sting law. Jackson Trial Trans. at 1-154-155.

8. Dr. Bowers testified that providing the informed consent
information by a video insures that each patient receives the
sanme i nformation about the procedure. Bowers Trial Trans. at 4-
10. Dr. Bowers believes that the manner in which CA5 provides
informed consent is consistent with the nmedical standard of care
for informed consent. Id. In addition, Dr. Paula Hllard agreed
that the information on CAS s videotape is accurate and that this
i nformed consent process neets the medical standard of care.

Hllard Trial Trans. at 1-137 and 1-58.

9. However, Dr. T. Murphy Goodwi n testified that in his opinion,
t he manner in which CA5 conducts infornmed consent is not a
sufficient or acceptable nedical standard of care. Goodwi n Trial
Trans. at 5-35. Dr. Goodwin stated that the videotape that C\5
uses on the visit is an inportant adjunct, but that it should be
suppl ement ed by individualized attention avail abl e from speaki ng
with a doctor. Id. Additionally, Dr. Elizabeth Shadigi an
testified that she believed H B. 421 conported with and was
simlar to the nedical standards of care comon in the field of

obstetrics and gynecol ogy. Shadigian Trial Trans. at 6-14-15.

10. Plaintiffs contend that H B. 421 will cause a delay in

16
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abortion services. Debi Jackson, president and executive
director of CW5, testified that the difficulty in hiring

addi tional doctors to adm nister informed consent woul d nmean t hat
currently enpl oyed physicians would ultimately have to perform
the informed consent. Jackson Trial Trans. at 2-15-18. Wth a
limted nunber of doctors having to divide their tinme between
perform ng inforned consent and abortion services, a woman’s
ability to receive an abortion would be del ayed. Jackson Tri al
Trans. at 2-22. Under H B. 421, Debi Jackson testified that she
woul d expect del ays of one to two weeks in receiving abortions.

Id.

11. H. B. 421 does not require that the in-person inforned
consent occur at the facility where the abortion is to be
performed. |In addition, the physician involved in the neeting
need not be affiliated with the facility or with the physician
who is scheduled to performthe abortion. Jackson Trial Trans. at
2-15-16. However, Debi Jackson testified that CA5' s mal practice
carrier would not accept the idea that their patients were
receiving informed consent from physicians unaffiliated with CA\&

|d. at 2-16.

12. Debi Jackson estimated that H B. 421 would cause a $100
increase in the cost of an abortion. Jackson Trial Trans. at 2-
22. Depending on the patient’s |ast nmenstrual period, a $100

i ncrease woul d represent anywhere froma 7.50%to 16% i ncrease

17
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over CW5's usual and customary fee, a 10%to 21% i ncrease over
CW5' s discounted fee, and an 11%to 25% i ncrease over the

Medi cai d di scount fee. Joint Ex. XXXVI.

13. Debi Jackson testified that currently at CA5, approxi mtely
5-10% of the patients are excused fromcomng to the clinic for
the informed consent visit. Some wonen are excused from com ng
because of the distance of their residences fromthe clinic,
their lack of resources, or because of interference froman

abusi ve partner. Jackson Trial Trans. at 1-172.

14. Debi Jackson also testified that approximtely 7-18% of the
patients excused fromattending the informed consent visit in
person are excused because of partner abuse. Jackson Trial Trans.

at 1-176-177.

15. Those patients excused fromthe in-person informed consent
nmeeting receive all the information about the procedure via nai
and are given the opportunity to listen to an audi o version of
Dr. Bower’s video over the phone, as well as speak with CA\&

pati ent advocates. Jackson Trial Trans. at 1-173-174.

16. Wtnesses fromtwo other abortion clinics in Chio al so
testified in this case. The patient advocates from both Capital

Care clinic in Colunbus and Center for Choice clinic in Tol edo

testified that they believe their respective clinics records

18
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i ndicate that they excuse approximately 5-10% of the patients
fromthe in-person neeting requirenent. Jackson Trial Trans. at
1-172; Earley Trial Trans. at 2-158-159; Ludlow Trial Trans. at
3-94.

17. These witnesses also testified regarding the percentage of
abused wonen that are excused fromthe in person inforned consent

visit. Capital Care estimates that of the approximately 6% of

patients who are excused, about 20-25% of that group are abused
wonen. Earley Trial Trans at 2-158-159, 2-169-170. Simlarly,

Center for Choice testified that of the approxi mtely 6% of

pati ents who are excused, about 25% of that group are abused

wonen. Ludlow Trial Trans at 3-94, 3-116-117.

18. OW5 has been the target of violence in the past. However,
Debi Jackson testified that the last significant incident of

vi ol ence was in 2000 when she received, but did not open an anti -
per sonnel bonb. Debi Jackson Trial Trans. at 2-09.

C. Judicial Bypass for Mnors

19. H.B. 421 would al so change the judicial bypass process for
m nors. Under existing |law, pursuant to Chio Revi sed Code §
2151.85, mnors can seek a bypass hearing to override the
parental notice requirenment before they receive an abortion if
they nmeet certain criteria. Chio Rev. Code §2919.12(B). Under
H B. 421, the parental requirenment would change fromnotice to

consent and mnors could seek a judicial bypass hearing to avoid
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the need for parental consent to obtain an abortion. Rauh Trial

Trans. at 3-20.

20. Currently, those mnors who fear physical or enotional abuse
if notice of their abortion is given to their parent or guardi an
and that fear is based on a pattern of prior physical, sexual or
severe enotional abuse can request a bypass hearing. Ohio Rev.
Code § 2919.12(B). |If the juvenile court finds that one or both
parents have engaged in such abuse and that the mnor is
sufficiently infornmed about the abortion procedure, then the
court is required to authorize the mnor to consent to her own
abortion w thout notice to her guardian. Chio Rev. Code §

2151. 85(C) (2).

21. Under H. B. 421, however, the Act establishes a new juvenile
court bypass procedure. H. B. 421 no longer requires the court to
grant a bypass on the basis of physical, sexual or severe
enotional abuse of the mnor. H B. 421 prohibits a rehearing or
second presentation of a request for a bypass based on the sane
pregnancy. Chio Rev. Code § 2919.121(C). The juvenile court mnust
hear the case within five days of the mnor filing the petition
and if the court finds that the mnor is “sufficiently mature and
wel | enough inforned to decide intelligently whether to have an
abortion,” the court shall grant the petition. The Act continues

to require that the juvenile courts act in the best interest of

the mnor. |d.
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22. Most judicial bypasses occur in the first trinmester of a
m nor’s pregnancy. Rauh Trial Trans. at 3-22; Goodwin Trial
Trans. at 5-96-97. Under H. B. 421, a minor who is denied a
bypass woul d be unable to file for another bypass if

ci rcunst ances change in her pregnancy. Chio Rev. Code §

2919. 121(C) .

23. As a part-tinme magistrate with the Cuyahoga County Juvenile
Court in Cleveland, Richard G ahamtestified regarding the

i npl enentation of H B. 421. Graham Trial Trans. at 2-110.

Magi strate Grahamtestified that currently at the hearing a judge
determ nes whether a mnor is mature and well-infornmed. 1d. at 2-
120. He indicated that there have been tines when it was
apparent that a bypass was deni ed because the mnor failed by
oversight to adequately discuss facts that the m nor knew or
could easily learn. In those instances, Mgistrate G aham stated
that he woul d advise the mnor’s attorney to file another bypass
petition during the sanme pregnancy based on changed circunstances
once the mnor received additional education and counseling. Id.
at 2-122-123. However, under the current |aw, Magistrate G aham
was unable to cite to any exanples of mnors who had been denied
bypass petitions and who subsequently re-petitioned due to

changed circunstances. |d. at 2-138.

24. Fetal anonalies occur in approximtely 3% of pregnancies

whet her the woman is a mnor or an adult. Hillard Trial Trans. at
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1-78; Goodwin Trial Trans. at 5-70.

25. Doctors Hillard, Bowers and Goodwin all testified that
doctors are unable to diagnose fetal anomalies until the second
trinmester. Hllard Trial Trans. at 1-75; Bowers Trial Trans. at
4-11-12; Goodwin Trial Trans. at 5-94. The majority of fetal
anonmalies are not detected in the first trinester. Testing for
chronosomal anomalies that mght include sanpling ammiotic fluid
is not typically done until week 14 or 16, which is the second
trimester. 1In addition, fetal devel opnental anonalies are not
usually visible on ultrasound until the second trimester. Hillard
Trial Trans. at 1-49-50.

[11. Conclusions of Law

To the extent that the follow ng findings of fact
shoul d nore properly be considered conclusions of |aw, and vice
versa, they are hereby adopted as such.

A. The I n-Person I nfornmed Consent Requiremnment

H B. 421's requirenent that wonmen seeking an abortion
nmeet in-person with a physician for an infornmed consent neeting
at | east twenty-four hours prior to the performance of the
procedure does not create a substantial obstacle for wonen
seeking abortions. The Court will first address and di spose of
the less neritorious argunments concerning the all eged
unconstitutionality of this requirenent.

The Suprene Court, of course, has already determ ned

that the state may nandate that |icensed physicians, instead of
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ot her trained nedical personnel, performthe informed consent
function and that such a requirenent does not inpose an undue
burden on wonen seeking an abortion. Casey, 505 U S. at 884;
Mazurek v. Arnmstrong, 520 U.S. 968, 974-75 (1997). Therefore,

the State of Chio may mandate that a |icensed physician perform
the informed consent function without violating the constitution.
According to Plaintiffs, the delays and schedul i ng
probl enms which woul d be created by the informed consent
provi sions of H B. 421 coul d postpone the performance of an
abortion by up to two weeks. See Finding of Fact 10, supra, at
18. A delay of up to two weeks, however, does not inpose an
undue burden on wonen seeki ng abortions. As Defendants point
out, the Suprene Court in Casey found that the 24 hour i nforned
consent provision at issue there did not inpose a substanti al
obstacle or create a real health risk, Casey, 505 U S. at 886,
even though the district court found that the | aw woul d del ay
abortions for the mpgjority of wonen in the state of Pennsyl vania

from anywhere from 48 hours to two weeks. See Pl anned Parent hood

of S.E. Pa. v. Casey, 744 F. Supp. 1323, 1351 (E.D.Pa. 1990).

Therefore, the Court concludes that even if H B. 421 causes
abortion procedures to be delayed for two weeks, it does not

i npose an undue burden on wonen seeking abortions.?

4 In Ghio v. Akron Center for Reproductive Health, 497
U S. 502 (1990), the Suprene Court cautioned agai nst deciding a
facial challenge to a statute based on the worst-case scenari o.
See id. at 514. In that case, the Court held that it was
“plainly insufficient” to hold the judicial bypass statute at
i ssue facially unconstitutional because under the worst case a
procedure could be delayed by twenty-two days. 1d. Here,
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Plaintiffs’ next conplaint about H B. 421 is the
increase in the cost of a procedure it would inpose. As
indicated, Plaintiffs estimate that H B. 421 woul d increase the
cost of an abortion by about $100, which would at the maxi mum
represent a 25%increase over the current cost of the procedure.
Fi nding of Fact 12, supra, at 19. Nevertheless, a 25%i ncrease
in cost does not inpose an undue burden on wonen seeking
abortions. In Casey, the Court stated that a regulation that has
an incidental effect of making an abortion nore expensive is not
unconstitutional. See Casey, 505 U S. at 874. 1In the Court’s
opi ni on, causing a $100 or 25% i ncrease in the cost of an
abortion does not inpose an undue obstacle as a matter of |aw.

For instance, in Geenville Wonen’s dinic v. Bryant, 222 F.3d

157 (4th Cr. 2000), the Court held that a regulation which
rai sed the cost of an abortion by $75.00 did not inpose an undue

burden. 1d. at 170. Simlarly, in Planned Parenthood, Sioux

Falls dinic v. Mller, 860 F. Supp. 1409 (D.S.D. 1994), the

Court held that a $60 dollar increase did not inpose an undue
burden. 1d. at 1420. |In a dissenting opinion which presaged her

opinion in Casey, in Gty of Akron v. Akron Center for

Reproductive Health, Inc., 462 U S. 416 (1983), Justice O Connor

wote that a regul ati on which doubl ed the cost of an abortion

Plaintiffs’ estimate of a two week delay seens to be an inforned
guess and, therefore, falls in the realmof a worst-case
scenario. The Court notes, however, that Akron was pre-Casey and
deci ded under “the no set of circunstances test” instead of the
undue burden test. Therefore, Akron does not control the issue
here under Sixth Crcuit precedent. Voinovich, 130 F.3d at 196.
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woul d not be unduly burdensone. See id. at 466 (O Connor, J.,
di ssenting).®> The Court, therefore, finds that by increasing the
estimated cost of an abortion by $100, or about 25% H.B. 421
does not create an undue burden on the right to obtain an
aborti on.

In their brief, Plaintiffs argue that the study done by
Dr. Ted Joyce on the inpact on abortion of Mssissippi’s two
visit law shows that H B. 421 will create an undue burden. As
Def endant s poi nt out, however, a nunber of courts have concl uded
that this study has flaws which render it of little evidentiary
value. O primary significance, however, is that the study does
not adequately account for the fact that abortions nmay have
declined in M ssissippi because the state was successful inits
efforts in persuadi ng wonen not to have abortions. Newran, 305

F.3d at 688-89; Karlin, 188 F.3d at 487; Eubanks v. Schm dt, 126

F. Supp.2d 451, 456-57 (WD.Ky. 2000).°% That goal is conpletely

> The majority in Akron found that the increase in cost

created “a significant obstacle in the path of wonen seeking an
abortion,” and, therefore, the regulation was unconstitutional.
Cty of Akron, 462 U S. at 434-35. |In Casey, however, the
plurality adopted Justice O Connor’s “unduly burdensone” standard
fromher dissent in Gty of Akron, as well as her opinions in

ot her cases, in fashioning the undue burden standard courts now
apply. See Casey, 505 U S. at 874. Gven that Casey overrul ed
Akron, Justice O Connor’s dissent seens to be at | east persuasive
authority regarding the constitutional inmpact of a cost increase.

6 Dr. Joyce does try to avoid this shortcom ng by noting
that clinics reported that very few wonen changed their m nds
about getting an abortion. Nevertheless, as Dr. Wi points out
in his declaration, absent fromDr. Joyce s study are any
statenments directly fromthe wonen thenselves as to why they
chose to obtain their abortions out of state. Def. Ex. O Wi
Dec. T 7.
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conpatible with Casey. See Casey, 505 U. S. at 878. Defendants’

expert, Dr. Unhl enberg, observes that both in M ssissippi and the
United States abortion rates had been increasing from 1986 to
1990, but began been trendi ng dowmnwardly since 1992. Def. Ex. K-
2, Unlenberg Dec. § 7c. Therefore, it is possible that the
decrease in abortions in M ssissippi observed by Dr. Joyce was
sinply part of a national trend not related to M ssissippi’s

wai ting period.

The Court additionally notes, as do Defendants, that
there are significant differences between Chio and M ssi ssi ppi
whi ch nake extrapolating M ssissippi’s experience to Chio a
t enuous proposition. The main differences are that Chio’s
popul ation is nostly in urban areas, whereas M ssissippi has
primarily a rural population, and that Chio has significantly
nore abortion clinics than Mssissippi. Def. Ex. L, Unhlenberg
Dec. 1 A2b (indicating that 80% of Chio's population lives in
nmetropol i tan areas whereas only 34% of M ssissippi’s popul ation
lives in netropolitan areas); Def. Ex. o, Wi Dec. § 7
(indicating that only 5% of the counties in M ssissippi have
abortion providers); id. § 16 (indicating that Chio has at |east
si xteen abortion providers). Overall, a two trip requirenent
will inpose | ess of a burden on a popul ation centered in urban
areas, where the clinics are located, than in a rural area, where
t hey are not.

The Court, therefore, agrees with those courts that

have rejected Dr. Joyce’ s study as being unreliable.
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The record does not reflect that protestors and
vi ol ence ained at clinics inposes an undue burden on wonen
seeki ng abortions. The argunent is that wonen will be inhibited
from seeki ng abortions because H B. 421 will require patients to
go to the clinic twice and thus be exposed to protestors tw ce.
In Casey, however, the Court specifically rejected the argunent
that this evidence denonstrates an undue burden. See Casey, 505
U S. at 885-86. Even if Casey’s conclusion was based only on the
record before it, and Casey does not establish the principle as a
matter of law, Plaintiffs’ evidence in this case falls short of
denonstrating that H B. 421 creates an undue burden because of
abortion protestors. Wile it does not downplay the significance
of prior episodes of violence, the Court is obligated to note
that the last serious incident of violence directed at CW\5
occurred in 2000. See Finding of Fact 19, supra, at 7. Thus,
vi ol ence or the threat of violence does not currently create any
obstacle. The highly-publicized cases involving abortion
protestors Cl ayton Waagner and Eric Rudol ph, to which Plaintiffs
refer in their brief, if anything illustrate that |aw enforcenent
has been effective in dealing with perpetrators of violence
agai nst abortion providers. Although each of the clinics that
provi ded testinony in this case has regular protestors, for the

nost part they are few in nunber and have not been shown to

! Capital Care Wnen’s Center had an anthrax threat in
Cct ober of 2001. Stelzer Trial Trans., at 3-77, 3-78.
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create any significant reluctance in their patients.® In fact,

it appears that the protestors conduct thenselves in a generally
peaceful manner. See Jackson Trial Trans., at 2-5, 2-6
(indicating that protestors approach cars and pedestrians to
“talk to themand hand themliterature.”). Additionally, CW has
of f-street parking, which also limts its patients’ exposure to
protestors. See id. at 2-102, 2-103. |In summary, the Court
concludes that H. B. 421 does not significantly increase the
patients’ exposure to abortion protestors.

The nost difficult question to answer is the degree to
which H B. 421 will expose wonmen in abusive relationships to
further abuse because a two trip requirenent makes it nore |ikely
that the abuser will discover the attenpt to obtain an abortion.
The conpani on question is ascertaining or attenpting to ascertain
how many wonen wi Il forego obtaining an abortion rather than risk

two trips to the clinic to conmply with H B. 421. The Court first

8

See Jackson Trial Trans., at 2-99, 2-100 (indicating
that CA5 typically has one to five protestors who do not obstruct
ingress and egress to the clinic); Ludlow Trial Trans), at 3-112
(indicating that Center for Choice in Toledo has anywhere from
three to fifteen protestors); id. at 3-94 (“For the nost part our
protestors are fairly benign[.]”). Capital Care Wnen' s Center
averages nore protestors, between twenty-five and fifty, but they
cone only on Saturdays. Stelzer Trial Trans., at 3-62; Earley
Trial Trans., at 2-186. Although Saturday is the clinic’'s

busi est day, it also perforns procedures on Wdnesday and
Thursday when there are no protestors. Stelzer Trial Trans., at
3-70. Capital Care’'s protestor’s are nore confrontational,
however. See id. at 3-63, 3-64, 3-65. Mst of the protestors
congregate in the front of the clinic, whereas about half of the
patients use the rear entrance. 1d. at 3-74. It further appears
that Capital Care uses only the rear door on Saturdays, id. at 3-
75, which would significantly reduce its patients’ exposure to
the protestors.
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not es, however, that H B. 421 does not require the inforned
consent be performed by the sanme physician who will be performng
the abortion. Although CA5 clains that its insurance carrier
woul d not allow a non-affiliated physician to performthe

i nfornmed consent procedure, it did not produce any policy or
statenent fromthe insurance conpany to that effect.

Furthernore, any such restriction inposed by an insurance conpany
cannot fairly be attributed to the statute.

Each of the clinics reported that it currently excuses
about 5-10% of its patients fromthe in-person inforned consent
neeting, and they further estimte that of the wonen they excuse,
about 25% are abused wonen. See Findings of Fact 14-19, supra,
at 5-7. In raw nunbers, this evidence indicates that about 2.5%
of all wonmen who seek abortions at these clinics received waivers
of the in-person neeting requirenent. That mathenmati cal
exerci se, however, does not advance resolution of the problem
very far, because according to Casey the trial court is limted
to assessing the inpact to the population to whomthe regul ation
is relevant rather than the population of wonen as a whole. On
the other hand, it is not fair to assunme that the in-person
nmeeti ng requirement would be an obstacle to all 2.5% of the
abused wonmen who seek abortions because no matter how insistent
the clinic is about the need for informed consent to be given in
person, under the current state of law, the clinic is always free
to waive the requirenent. The clinics, not wthout sone

justification, are nost likely prone to erring on the side of

29



Case 1:98-cv-00289-SSB-TSB  Document 123  Filed 09/08/2005 Page 30 of 40

granting a waiver than withholding it. Wat is not known,
however, and what is Plaintiffs’ burden to establish with sone
degree of reliability, is the nunber of wonmen who would forego an
abortion upon being inforned that the two visit requirenent is
mandat ed by state | aw and cannot be wai ved. Undoubtedly sone
worren wi Il choose not to have an abortion and sonme wormen wi | |
nore |ikely than not decide to conply with the statute. Any
concl usi on beyond this is only specul ation, but just supposing
that some wonen will be practically precluded from obtaining an
abortion does not render H B. 421 unconstitutional. See
Sundqui st, 175 F.3d at 463 n.3. In the end, based on this
record, the Court cannot conclude that the in-person inforned
consent requirenment of H B. 421 creates a substantial obstacle
for abused wonen.

In closing this section of its opinion, the Court
observes that the question for it to decide is not whether CW\S s
met hod of perform ng informed consent is good enough or whet her
H B. 421 is too inflexible or whether the health benefits to be
reaped fromit are outwei ghed by increased risks to abused wonen.
These are policy issues. H. B. 421 may in fact represent bad
policy, but this Court does not sit to remedy unw se policies,

only unconstitutional ones. See Day-Brite Lighting, Inc. v.

M ssouri, 342 U. S. 421, 423 (1952) (“Qur recent decisions make
plain that we do not sit as a super-legislature to weigh the
wi sdom of | egislation nor to decide whether the policy which it

expresses offends the public welfare.”). Wth regard to the
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former question, however, the Court notes that there was a

di fference in opinion between the experts whether CAS s inforned
consent procedure is consistent with the nedical standard of
care, see Findings of Fact 8-9, supra, at 3-4, and no one seens
to dispute that, although rigid, H B. 421 conports with the
standard of care. |1d. Under those circunstances, H B. 421 is a
rational |egislative enactnment. The record does not support a
conclusion that H B. 421 inposes substantial obstacles to wonen
who seek abortions.

B. The Judicial Bypass for Mnors

As stated, H B. 421 amends the current |aw regulating
abortions for mnors by changing froma parental notice
requi renent to a parental consent requirenment. Additionally,
H B. 421 elimnates the minor’s ability to avoid obtaining
parental consent by establishing that she is a victimof a
pattern of abuse. Finally, H B. 421 specifically limts the
juvenile court’s jurisdiction to presiding over only one bypass
heari ng per pregnancy. The Court concludes that H B. 421 does
not inpose a substantial obstacle to m nors who seek abortions.

The state nay enact a parental consent statute as |ong
as it gives the mnor an opportunity to denonstrate that she is
mat ure and well enough informed in consultation with a physician
to make the decision to have an abortion independent of her
parents’ w shes, or that an abortion would otherw se be in her

best interests. Bellotti v. Baird, 443 U S. 642, 643-44 (1979).

The state nust al so ensure the mnor’s anonymty is preserved and
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t he appeal s process is conpleted quickly enough to provide an
effective opportunity to obtain an abortion. 1d. HB. 421
satisfies each of these requirenments. H. B. 421 allows a mnor to
forego parental consent if she establishes that she is mature
enough to proceed w thout consent or that an abortion is in her
best interests. Additionally, H B. 421 and the appellate rules
i npl enented by the Supreme Court of Chio ensure that the entire
judicial bypass process is conpleted sixteen days after the date
the minor files her bypass petition.® Finally, H B. 421

mai ntai ns the confidentiality of the proceedings by requiring
that the proceedi ng be conducted in a confidential manner and
provi des that the records of the proceeding are not public

records under Chio |aw *°

9 H.B. 421 requires the juvenile court to hear the

mnor’s petition within five days of filing. Under rules

i npl enented by the Supreme Court of Chio, the entire process,

i ncludi ng appellate review and i ssuance of the decision, nust be
conpl eted within sixteen cal endar days (which includes

i nterveni ng Saturdays, Sundays, and holidays) fromthe date of
the filing of the original conplaint. GChio R App. P

11.2(B)(2). This tinme frane is well-within Bellotti’'s expedi ency
requi renent. Mnning v. Hunt, 119 F.3d 254, 272 (4th Gr. 1997)
(judicial bypass constitutional under Bellotti where statute
mandat ed t hat hearing and appeal be conpleted within seventeen
days); dick v. MKay, 937 F.2d 434, 440 (9th Gr. 1991),
overruled on other grounds, Lanbert v. Wcklund, 520 U S. 292
(1997), (“While a seventeen or twenty-two day bypass procedure
period satisfies the Bellotti requirenent that the courts nust
conduct a bypass procedure with expediency to allow the m nor an
effective opportunity to obtain an abortion, an indefinite period
does not.").

10 Plaintiffs argue that confidentiality is not ensured

because H. B. 421 does not provide an exenption for reporting
abuse as required under Chio Rev. Code § 4121.42.1. Plaintiffs
overl ook, however, that 8§ 4121.42.1 has its own requirenments to
preserve the confidentiality of reports of abuse and the
informati on contained in them See OChio Rev. Code 88§

32



Case 1:98-cv-00289-SSB-TSB  Document 123  Filed 09/08/2005 Page 33 of 40

Plaintiff’s primary conplaint about H B. 421 is that it
does not permit a mnor to file second or subsequent bypass
petitions on the sanme pregnancy. Nevertheless, the Court finds
that this restriction does not inpose an undue burden on m nors.
Contrary to Plaintiffs’ argunment, this Court finds nothing in
Bellotti that requires the state to afford a mnor virtually
unlimted opportunities to petition for a bypass. In a footnote,
the Bellotti Court did state that the “opportunity for direct
access to the court which we have described is adequate to
saf eguard t hroughout pregnancy the constitutionally protected
interest of a mnor in the abortion decision.” Bellotti, 443
U S at 651 n.31. The Court, however, made this statenent in the
context of explaining why it did not have to develop a different
set of bypass procedures for mnors who seek abortions in the
| atter stages of pregnancy. |In other words, the Bellotti Court
was only stating that its bypass procedures were sufficient to
protect the minor’'s interest in the abortion decision regardl ess
of the stage of her pregnancy. This statenment, however, is far
short of a mandate that the state provide mnors with limtless
opportunities to petition for a bypass. Mreover, such a

requi renent would conflict with Casey in that the state could

4121.42. 1(H) (1) & (2). Moreover, conplete anonymty is not

requi red under Bellotti. Akron, 497 U S. at 513; Pl anned

Parent hood of S. Az. v. Lawall, 307 F.3d 783, 788 (9t Cir. 2002).
The state is only required to take reasonable steps to prevent

t he public, not other governnental officials, fromlearning the
mnor’s identity. Akron, 497 U S. at 513. H B. 421 plainly
neets the confidentiality requirenent of Bellotti even if certain
persons, including attorneys, are required to report abuse under
8§ 4212.42. 1.
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conpletely prohibit mnors fromeven obtaining an abortion except
where necessary to preserve the life or health of the mnor.
Casey, 505 U.S. at 879.

Nevert hel ess, the Court concludes that H B. 421's
[imtation on subsequent bypass petitions does not inpose any
undue burden even in the pre-viability context. To concl ude
ot herwi se, the Court would have to base its decision on
conj ecture, speculation, and supposition. For instance,
Plaintiffs argue that H B. 421 would not allow a m nor whose
petition was denied to return to the court after she becane
better educated on the health issues which surround the abortion
decision. This argunment would have sone force if in fact this
was a dispositive consideration for courts faced with a rendering
bypass decisions. In fact, Chio courts apparently consider a
nunber of factors in deciding whether a minor is sufficiently
mature to decide to have an abortion w thout parental
i nvol venent, only one of which is the m nor’s understandi ng of

the nedical inplications of the procedure. See, e.q., In re Jane

Doe, Case No. C-050133, 2005 W. 736666, at *2 (Chio Ct. App. Apr.
1, 2005).' In order to find an undue burden under the exanple

proffered by Plaintiffs, the Court would have to speculate that a

1 In Doe, the court observed that the follow ng factors
were relevant for consideration: 1) the mnor's age, 2) overal
intelligence, 3) enotional stability, 4) credibility and denmeanor
as a witness, 5) ability to accept responsibility, 6) ability to
assess the future inpact of her present choices, 7) ability to
under stand the nedi cal consequences of abortion and apply that
under standing to her decision, and 8) any undue influence by
anot her on the mnor's decision. 1d.
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| arge fraction of mnors have their bypass petitions denied

sol ely because of their lack of understandi ng of the nedical
consequences of an abortion, to the exclusion of any other
consideration, or that on a re-petition the mnor’s new ound
under st andi ng of the nedi cal consequences of the procedure woul d
tip the balance in her favor. No evidence in the record supports
either of these conclusions and it is only speculation that being
able to file successive petitions in the juvenile court would
result in a different outcone.

Plaintiffs also conplain that H B. 421's bypass
procedures woul d prevent m nors who develop later-termfetal
anomalies frompetitioning for a judicial bypass. Although the
record establishes that fetal anomalies occur in about 3% of al
pregnanci es and that nost fetal anomalies are not detected until
the second trimester, Findings of Fact 25, 26, supra, at 24,
again it is only speculation that a |arge fraction of m nors who
devel op fetal anomalies in the second trinmester will have already
filed a petition for a bypass of parental consent. The Court
notes further that mnors typically are not candi dates for
ammi ocentesis and, therefore, it is unlikely that mnor who has
already filed one petition for a bypass, will randonmy decide
that an ami ocentesis required, and further unlikely that the
test will show a fetal anomaly. See http://
www. nedi ci nenet . com ami ocent esi s/ page2. ht m (vi sited August 29,
2005) (indicating that the typical candidates for ammiocentesis

are wormen over age 35 or wonen with a famly history of feta
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defects or prior births with chronosomal defects). Mreover, the
fact that a m nor discovers she has a fetal anomaly at all | eads
one to conclude that she has access to prenatal health care,

whi ch | eads one to conclude further that she has a parent or
guardi an i nvolved in her pregnancy to pay the nmedical bills. At
that point of the analysis, the mnor’s confidentiality is no

| onger inplicated and it would only be speculation to assune that
a large fraction of parents or guardi ans, know ng of these
defects, would not consent to the minor’'s abortion.*

Plaintiffs argue that the H B. 421's judicial bypass is
unconstitutional because it does not provide a nental health
exception to its provisions. H B. 421 states:

It is an affirmative defense to any civil, crimnal, or

prof essi onal disciplinary claimbrought under this

section that conpliance with the requirenments of this
section was not possible because an i medi ate threat of
serious risk to the Iife or physical health of the

m nor fromthe continuation of her pregnancy created an

energency necessitating the i medi ate performance or

i nducenent of an abortion.

Plaintiffs rightly observe that this provision does not provide
an exception to the parental or judicial consent provision where
necessary to preserve the mnor’s nental health. Neverthel ess,

the Court finds that the absence of a nmental health exception,

under these circunstances, does not render H B. 421

12 An argunent could be nmade that the Court is only

specul ati ng about the mnor’s access to prenatal care. Perhaps,
but speculation is the coin of realmin this case. But since
Plaintiffs base their argunent on a hypothetical mnor who has
al ready | ost one bypass petition and who then discovers that she
has a fetal anomaly, it is fair to flesh out all of the rel evant
circunstances of the hypothetical m nor, including how she nost
i kely woul d have becone aware of the anomaly.
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unconstitutional. In Voinovich, the Court held that where the
state proscribes post-viability abortions, it must provide an
exception where an abortion is necessary to prevent the wonan
from sustai ning severe, irreversible nmental or enotional harm

See Voinovich, 130 F.3d at 209-10. This case is distinguishable

from Voi novi ch, however, because H B. 421 does not proscribe any
formor nethod of perform ng an abortion. Rather, it sinply
requires a physician to obtain parental or judicial consent
before perform ng an abortion on mnor, unless in an energency
situation, there is a serious risk of physical harmto the m nor.
Not hing in H B. 421, however, precludes a mnor from establishing
t hrough a bypass proceeding that it would be in her best
interests to obtain an abortion w thout parental consent because
of her mental health condition. |In contrast, under the conplete
ban on abortions at issue in Voinovich, a wonan was conpl etely
forecl osed fromestablishing that her nmental health condition
necessitated having an abortion. Plaintiffs have not adduced any
evi dence whi ch denonstrates that there are any energency
situations in which the risks to the mnor’s nental health
dictate the i medi ate performance of an abortion w thout

obtai ning parental or judicial consent. Thus, this case is nore
like Taft, in which the Court held that Chio’s ban on parti al
birth abortion was not required to contain a nental health
exception unless the plaintiff could denonstrate that she would
suffer severe and irreversible harmnental harm from bei ng

limted to a D&E procedure when she or her physician m ght prefer
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a D&X procedure. Taft, 353 F.3d at 448 n.1 (noting that
plaintiffs failed to show that such nental harm was even
possi bl e, rmuch less |ikely).

H B. 421 is not unconstitutional because its maternal
heal th exception is cast in the formof an affirmative defense
rat her than as outright exception to its consent provisions. As
Def endants correctly argue, Voinovich, upon which Plaintiffs
rely, did not hold that an abortion regulation is
unconstitutional if its maternal health exception is pronul gated
inthe formof an affirmative defense. Rather, in Voinovich, the
Court stated that the availability of an affirmative defense to
the ban on partial birth abortion played no part in its analysis
because the undue burden lay in the fact that the | aw banned the
nost conmon net hod of second trinester abortions. Voinovich, 130
F.3d at 201. In other words, the Voinovich Court did not opine
on the adequacy of the nmaternal exception per se, but rather held
that the affirmati ve defense did not renove the obstacle created
by the ban. 1In contrast, in this case, H B. 421 does not create
any undue burdens which the affirmative defense cannot
aneliorate. Construed in a manner nost favorable to sustaining
the constitutionality of H B. 421, a physician is entitled to

use his or her reasonabl e judgnment that a nedi cal energency

13 In Taft, the Court reminded us that courts have a duty
to resort to every reasonable construction to save a statute from
unconstitutionality. Taft, 353 F.3d at 449.
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necessitates the inmedi ate performance of an abortion.™ The
Court’s own research has not devel oped any case | aw which states
that a maternal health exception is inadequate solely for the
fact that it is enacted as an affirmati ve defense. Mreover, in

Si nopoulus v. Virginia, 462 U.S. 506 (1983), a case which

involved a crimnal prosecution for performance of an ill egal
abortion, the Court stated that “[p]lacing upon the defendant the
burden of going forward with evidence on an affirmative defense

is normally permissible.” 1d. at 510.*® Accordingly, the Court

14 Plaintiffs argue that this nedical exception does not

all ow a physician to resort to his or her good faith nedical
judgment in proceeding without parental or judicial consent. The
Court acknow edges that this section does not specifically
reference the physician’ s nedical judgnent, but the |anguage
ot herwi se used so closely tracks the definition of “nedica
enmergency” in 8§ 2317.56(1), which does reference the judgnent of
t he physician, that it is reasonable to conclude that the General
Assenbly did not intend to deny physicians this affirmative
def ense where their reasonable nmedical judgnent led themto
conclude that the minor’'s life or health was at risk

1o Contrary to Plaintiffs’ assertion, the Court does not
understand H B. 421 to allow the prosecution to convict a
physi ci an nmerely upon proof that he or she perforned an abortion
on a mnor. As the Court reads 8 2919.121(B), the prosecution
woul d have to plead and prove beyond a reasonabl e doubt that the
physi ci an perfornmed an abortion on a m nor know ng that she was
not emanci pated, had not secured either her inforned consent or
her parent or guardian’s infornmed witten consent, or had not
obtained judicial consent. See United States v. Wuitch, 402 U S
62, 70 (1971). The affirmative defense - that the risk to the
mnor’s life or health necessitated i medi ate performance of the
abortion w thout conplying with the consent procedures - does not
i nproperly shift the burden of proof to the physician because the
def ense does not negate any of the elenents the prosecution nust
prove. See Patterson v. New York, 432 U S. 197, 210 (1977)
(prosecution is not required to disprove beyond a reasonabl e
doubt every fact constituting an affirmati ve defense). The
Voi novi ch Court distinguished Sinopoulos in a footnote. See
Voi novi ch, 130 F.3d at 201 n.13. This footnote is dicta,
however, because the Court specifically stated that the
affirmati ve defense did not affect its analysis of the undue
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concludes that the maternal health exception is adequate.
Plaintiffs argue that H B. 421 violates the open court
provision of Article |, Section 16 of the Chio Constitution.
Plaintiffs, however, did not plead this claimin their conplaint.
To the extent there may have been a constructive anendnent of the
conplaint, upon finding that H B. 421 does not create any undue
burdens on the abortion right, the Court declines to exercise

subject matter over this claim Pilgrimv. Littlefield, 92 F. 3d

416, 417 (6th CGr. 1996).

In summary, for the reasons stated, the Court finds
that H B. 421 does not inpose an undue burden on m nors who seek
abortions.

Concl usi on

I n conclusion, the Court finds that H B. 421 does not
i npose any undue burdens on the abortion right. Accordingly, the
Court grants judgnment on the conplaint in favor of the
Def endants. The agreed order (Doc. No. 6) enjoining enforcenment
of H B. 421 is hereby DISSOCLVED. To the extent Plaintiffs
all eged that H B. 421 violates the constitution of the State of
Ohio, the claimis DI SM SSED W THOUT PREJUDI CE

I T 1S SO ORDERED

Dat e _Sept enber 8, 2005 s/ Sandra S. Beckwi th
Sandra S. Beckwi th, Chief Judge
United States District Court

burden created by the ban on partial birth abortion. See id. at
201.
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