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IN THE COURT OF COMMON PLEAS
HAMILTON COUNTY, GHIO
IN THE MATTER OF: Case No: A1400502
LEBANON ROAD SURGERY
CENTER
P.G, Box 43106
Cincinnati, O 48243,
Appeliant,

AL

STATE OF OHIO
DEPARTMENT OF HEALTH
246 North High Street
Columbus, OH 43215,

Appellee,

mmmm\mh M’. CONTRA OF THE QHIO DEPARTMENT OF §? AL KEE
B K 4 ] APPELLA&T’% Mﬁ"ﬁ@’\ FORSTAY
GRDER OF THE OHIO DEPAR’E‘MENT OF HEAITH

Intreduction:

Appellant Lebanon Road Surgery Center (LRSC or Appellant) asks this Court to stay
{pending resolution of its administrative appeal) the Dircctor of Health’s adjudication order
refusing to renew and revoking Appellant’s license (o operate. LRSC is not entitled to the
emergency relief it seeks.  First, it has mo chance of succeeding on the merits, This
adminisirative appeal presents a single issue for this Court’s resolution: whether LRSC can
prove that the Direcior of Health’s licensing decision is unsupported by religble, probative, and
substantial evidence or is contrary to law., If cannot. LREC concedes that Oldo law requires it to

have either a written transfer agreement with & hospital or @ variance from (hat requirement. And
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it admits it has neither, Faced with these unchallenged facts, LRSC has no chance of prevailing
on the merits of this appeal. This factor alone warrants denying the requested stay. Becond,
denying the stay will protect public safety without imposing unusual irreparable harm on LRSC.

Therefore, the Director respectfully requests that this Court deny the request for a stay.
Background and Procedural Histery:

Lebanon Road Surgery Center (LRSC) applied o renew its license to operate as an

ambulstory surgical facility (ASF). An ASF is a freestanding facility where outpatient surgeries

are routinely performed. R.C. 3702.30(AX1). As an ASF, LRSC must have a writlen transfer
agreement with g hospital unless the Direclor of the Departroent of Health (Director; ODH) has
granted a variance of that requirement.) O.AC. 3701-83-19. As the Surgery Center concedes,
LES{C had neither. Administrative Code § 3701-83-19(H} states: “The ASF shall have a writlen
fransfer agreement with a hospital for transfer of patients in the event of medical

complications, emergency situations, and for other needs as they arise.” (Emphasis added).

Because LESC presented no evidence of a written transfer agreement, the Director, by
letter dated October 19, 2012, proposed to issue an order refusing to renew LRSC’s licenss or,
alternatively, to 1o revoke it. LRSC sought and received two continuances of the hearing date,
in June and July, 2013 (Order, p. 1), An adiministrative hearing was held on September 6, 2013,
Following the hearing, objections briefs, and post-hearing briefs of the parties, the Hearing
Officer reviewed the evidence and issued a Report and Recommendation (Exhibit 1), including
Findings of Fact, Conclusions of Law, and a Recommendation that LRSC’s Heense be revoked

due to the lack of & written transfer agreement. The Direotor adopied the entire Report and

3701-83-14¢F"}. The administrative eppeal before this Court and pending which Appeailant secks a siay is from the
deniai of the Heense rencwal and is nof an appeal of the varlance determination.
2
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Recommendation and issued an Adjudication Order on Januvary 17, 2014 (Order), which refused

to renew and revoked LRSC s license to operate an ASF.
Standard of Review for Administrative Appeal:

The standard of review for this appeal is net de novo review, as the full legal arguments
prosented in Appellant’s Motion for Stay seem to represent.  Instead, R.C. 11912 vests
reviewing courls with Hmited discretion to reverse an administrative agency’s order. The sole

issue presented in this appenl is whether there is reliable, probative, and substantial evidence to

support the agency’s judgment, and whether the agency’s decision is in accordance with the law.
Pons v. Ohio State Med, Bd, 66 Ohio 51.3d 619, 614 NE24 748 (1993); R.C. 11912, If the
agency met the requirements under R.C. 11912, 2 reviewing court may not substitute ifs
sudgment for that of the agency, even if the cowrt may have reached a different conclusion.
Henry's Café, Inc, v. Bd of Liguor Comrol, 170 Ohio 5t 233, 163 N.E.2d 678 (1959}

The court in Gwr Place, Inc. v. Ohio Liguor Cownm,, 63 Ohio St.3d 570, 589 N.E.2d 1303
(1892}, provided the following definitions of reliable, probative and substantial evidence:

{1} ‘Reliable’ evidence is dependable; that is, it can be confidently trusted. In

order to be reliable, there must be a reasonable probability that the evidence is

true. {2} “Probative’ evidence is evidence thet tends to prove the issue in

question; 11 must be relevant in determining the issue. (3) “Substantial’ evidence
is evidence with some weight; it must have importasce and value.

Id 3t 571. An agency’s resolution of evidentiary conflicts is presumed to be correct, and s
reviewing court must defer to the agency’s resolution of evidentiary conflicts in the absence of
legally significant reasons for discrediting certain evidence. University of Cincinnaii v. Conrad,

63 Ohio St.2d 108, 111, 407 N.E.2d 1265 (1980).

(=)
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Standard for Staving an Agency’s Adminisirative Ovder:

The standard for staying an administrative agency’s order is well-cstablished in case law,

As set forth below, appellant fails to meet that standard and its motion should be denied.

R.C. 119,12 sets forth a very specific standard that roust be met before the Court may
grant a request for stay:

The filing of a notice of appeal shall not awtomatically operate as a suspension of
the order of an agency. If it appears o the court that an wmusual hardship to the
appellant will result from the execution of the agency’s order pending
determination of the appeal, the cowrt may grant a suspension and fx iis terms,

HpR

R.C. 11912 {eruphasis added}.

“The filing of an administrative appeal does not automatically entitle a parly to a stay of
gxecution pending judicial review.” Bob Krihwan Portiac-GMC Truck, fnc. v, GMU (2001), 141
Chio App.3d 777, 782, “If it appears to the cowrt that an unusuel hardship 10 the appellant will
result from the execution of the agency’s order pending determination of the appseal, the couwrt
may grant a suspension and x #s terms.” R.C. 119.12 (emphasis added). When asked fo stay
an administrative order, however, courts must give significant weight to the expertise of the
administrative agency, as well a8 to the public interest served by the proper operation of the
regulatory scheme. See Hamiin Testing Labs., Inc. v. United States Atomic Energy Comm. (C.A,
6, 1964}, 337 F, 2d 221,

Although R.C. 119,12 does not set forth or prescribe the factors a court may consider in
determining whether {o suspend operation of an administrative order, those factors have been

developed by courts. Couris have repeatedly relied vpon the following factors as logical

T RO 11912 contains provisions for other stays involving specifically delineated state agencies,
However, stays regarding ODH orders are not specifically delineated. Therefore, those provisions do not

apply here.
4
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- considerations when determining whether 1t ig appropriate to stay an administrative order
pending judicial review. Those factors are: (1) whether the appellant has shown a strong or
substantial likelihood or probability of success on the merits; {2) whether the sppellant has
shown that it will sgffer irreparable injury; (3) whether the lasuance of a slay will cause harm to
others; and (4) whether the public interest would be served by granting a stay. See Bob Krifrwan
Pontiae-GMC Truck, supra at 783 (citing, infer alia, Gurtzweiler v. Unired States (N.D. Ghio

1983), 601 F.Supp. 883 Holden v, Heckler (N1, Ohio 1984), 584 F.Supp. 463; UpJokn Co. v.

L Einch (WL Mich. 1969), 303 F.Supp. _2.4.1;..._and_.sziemiship Muaterials v. Michigan Brick, Inc. .. ... ...

(6™ Cir. 1982), 679 F2d 100), While Appellant recited these factors as comtrolling, it
demonstrated success with none of them,

The first factor Appellant must demonstrale i3 success on the merits of the appeal,
Appellant cannot satisfy this requirement. Indeed, here, Appellant has ne chance of succeeding
on the merits. As previously explained, this appeals hinges on whether the Director
appropriately refused to renew and revoked Appellant’s application for a license. Resolution of
this issue, in turn, depends solely on whether Appellant bas & written transfer agreement with a
hospital or a variance from that agreement. And Appellant concedes it does not.  Appellant
therefore cannot prevail in this appeal, and there is no justification for staying the Director’s
decision.

Appellant’s arguments to the contrary Jack merit. First, implicitly conceding its inability
to satisfy this reguircment Appellant argues that “likelihood of success {] is of lmited
importance in this case.” Motion at 5. Io support, Appellant cites authority for the proposition
that that the likelihood of success “is not a particularly helpful factor” where the motion for a
stay “comes at a time when the merits of an appeal have not been fully examined” and “the Court

5
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cannot conclude that it {s substantially uniikely” that the appellant will prevail Lake Cowunty Bd.
of Mental Retardation {and Developmeni Disabilities) v. SERB, Franklin C.P, No 92CVFQ2-
1504, 1992 WL 699882, 1 (April 14, 1992y, see also Hudson Township Trustees v. SERE,
Swmmit CP. CV 86 3 0903, 1986 WL 295943, 1 {May 30, 1986) (likelihood of success factor
not dispositive where “{t]he merits of the appeal have not yet been examined, and the likely
vesuft is therefore unknown™). These cases are inapposite here, where the unchalienged record
conclusively forecloses any possibility of success on the meyits,

e Second, Appellant incotreetly contends that it “can show likelihood of success on the

merils because it has complied with the pwrpose of the written transfer agreewsent in an
alternative manner,” Motion at § {emphasis added). But Appellant’s “allernative manner”

arguments relate to the Director’s separate decision to deny the Appellant’s request for a

variance — a decision committed to the sole discretion of the Director and not subject to this
Cowt’s vreview. The only question properly before the Court in this appeal is whether Appellant
satisfies the actual licensing requirements — by having a written fransfer agreement or a variance
from the Director — and Appellant indisputably does not.

- Appellant cites no case that suggests it is entitled f0 a stay pending an appeal that it
cannot win on the merits. Even if Appellant could overcome this hikelihood of success barrier
{and it cannot), the remaining factors similarly support denying the motion for a stay. The next

factor Appellant must demonstrate iz irreparable injury,  Appellant argued irreparable harm

“may” result when it is forced to stop operating leaving one other chinic to perform abortions in
the Greater Cincinnati area. The loss of the clinic physicians’ sole means of support was also
referenced ag irreparable harm. No arguments were made, bowever, that Appeliant once closed
could never re-open should Appellant unexpectedly prevail on appeal, or that the clinic

6
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physicians would be vnemployable elsewhere within a reasonable period of time. The lack of
such arguments and the use of the ierm “may” Indicates that Appellant’s hanmn is not frreparabie.
Also, R.C. 116.12 makes clear that an appellant must show far more than the financial
hardship that is both inherent and expected when a facility loses a Heense to operate. The statute
requires that the appellant prove that it will suffer hardship that is “oovsual” within denial
context of a denial of license renewsl, As cogently explained in State Med Bd v, Alsleber (Mar.

17, 1980), Summit Co. C.P. Case No. CVE(-3-0614, umepm’t&f:d:g

. There is a dearth of authority in Ohic defining what constitutes “unusual
heardship.,” However, some reasonable analysis may be helpful. The very term
iself presupposes that the legistature foresaw that thers would be a bhardship in
every one of these iypes of cases. Therefore, it must be concluded that the
lawmakers meant just what they said when the adjective “unusual” was included.
That there will be a hardship in this case iz certainly true, as in every case. The
question is whether there has been a showing that it is an unusual one.
Id. at 1-2. See alse Williams v. State of Ohio Depariment of Insurance (Jamary 12, 1994),
Franklin Co, C.P. Case No. 93CVIF08-5808, nnreported, p. 2 (Reece, J.) (“That there will be a
hardship in this case is certainly true, as in every case. The question is whether there has been a
showing that it is an unusual one.”);* Dauglas S. Goldman, C.7. v. State Medical Board (June 20,
1897y, Franklin Co. CP, Case No, 97CVF06-3908, unreported, p. 3 (Fais, 1) (“[Ulnususl
hardship means more than financial hardship™;® Herman Dresking M.D. v. State Medical Board
{Qctober 22, 1997), Frankiin Co. C.P. No. $7CVE-09-8830, unreported (MoGrath, J.) (holding
that doctor’s “loss of patients, fmceme and reputation In the communily” resulting from

revacation of Hicense is not sufficient to constitute unusual hardship (emphasis added)).’

The third and fourth factors Appellant must demonstrate is that no harm to others will

* Attached as Appéﬁdix A
* Attached as Appendix B
5 H '

Attached as Appendix C
® Attached as Appendix D
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result and that the public interest will be served by the clinic remaining open until the conelusion

of this appeal. Appellant insists that “ODH’s non-urgent pace” in condueting administrative

proceedings and reaching its decision “underscores the fact that the continued operation of LRSC

- poses no danger to the health of women™ Motion at 10. To the contrary, however, a
deliberative process supports implementation.

Appellant’s arguments that its record should speak for itself, that LRSC posed no danger

to the health of women, and that it had satisfied the purpose of a written transfer agreement are

_equally unavailing. ODH disputes that, “Dir. Haskell asd the physicians who work with him
have an excelent record for patient care.” (Motion, p. 10}, But even if true, this statement would

not serve as a reason o grant Appellant a stay. Again, that statement is not the subject of this

appeal, Rather, this appeal invoives the failure of an ambulatory surgical facility to obtain a
transfer agreement as required by Ohio law. The General Assembly bas egtablished Ohio’s

public policy on that score. LREC concedes that they do not have a transfer agresment and

cannol obtain a transfer agreement {Motion, pp. 1,3).The public interest is not served when a

clinic in ¢lear vielation of law is permitied to continue to operate. Patients will be harmed
because a writien transfer agreement or variance, required by law, is not in place in the event of
medical complications, emergencies or other needs, No record of safety in the past can ever
guarantee the foture.
Conchusion:

LRSC has not made the required showing under R.C. 119,12 that it will suffer an
unusual hardship that would justify granting such a stay. LRSC has also failed to show that ifs
motion meets the four-part test developed in case law (see supra). LRSC has not shown that it is

likely to succeed on the merits, In fact, LRSC concedes that it is not likely to succeed on the
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merits by dismissing likelihcod of success on the merits as something that is “of limited
importance in this case.” LRSC concedes that they do not have a transfer agreement and cannot
obstain a transfer agreement. Without a written transfer agreement, LRSC cannot meet the
minimurn criteria for licensure and, accordingly, they have no likelibood of success on the
merits,

For the above reasons, this Court should deny LREC s Motion for Stay of Execution.

Respectfully subrnitted,

Ohie Attorney General

s/ Melissa L Wilburn .. .
MELISSA L. WILBURN (00419423
LYNDSAY A, NASH (00B2969)
Assistant Attorneys General

Health & Human Services Seaction

30 Bast Broad Street, 26 floor

Colurnbus, Chio 43215-3428

{614) 466-8600 Telephone

{614) 466-6090 Fax

melissa. wilbum@ohiosttorneygensral gov
tyndsav nashi@ohicattorneygeneral. goy
Counsel for Appellee, Ohin Department of Health

CERTIFICATE OF SERVICE

1 hereby certify that 4 true and accurate copy of the foregoing Natice of Appearance of
Counsel was sent via the Court’s slectronic filing system and regular U8, Mail, postage prepaid,
this 30" day of January, 2014 to Jennifer L. Branch, lisq. and Alphonse A. Gerhardstein, Esq.,
Gerhardsiein & Branch Co. LPA, 432 Walnut Sireet, Suite 400, Cincinnati, Ohbio 45202,

8/ Mefissa L. Wilbwrn ...

MELISSA L. WILBURN (8041942}
Senior Assistant Attorney General
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STATEOF OMID  “ieggp, |
DEPARTMENT OF HEALTH

- IMTHE MATTER OF: HEM&‘ENG

LESANON ROAD SURGERY CENTER
CENDE NO, 0280 A8 : HEARING DATE: SEPTEMBER 08, 2013

REPORT AND RECOMMENDATION

This malter came on for an administrative hearing as 2 resudt of & request for g

hearing filed on December 03, 2012 on behalf of Lebanon Road Surgery Center

(“LRSC™. The timely request for a hearing was filed in response to the Ohio
Dapartment of Health's proposed non-renewal and proposed revocation of LRECs
haalth care facifity license o operale ag an ambulatory surgical center, Appearing on
behalf of LRSC were W, Martin Haskell, MO, and Valerle Haskell, LREC was
represented by Jennifer L. Branch, Gerhardsiein & Branch. Appearing on behalf of The
Cihio Dapariment of Health was Temam Malkoff. The Ohio Department of Health was
representad by Melinda Ryans Snyder and Tara L. Paciorek, Office of the Ohio Atlorney
General. (Hareinafter the Director of the Ohlo Department of Health and the Chio
Depariment of Health are referred {o as the "Director” and "COH").

el

L STATEMENT OF THE CASE =

L2

E-%E%}

Lo ]
LRSC operates an abortion clinic in Cincinnat, Ohlo. Pursuant to Ohio 18, f-?i o
3:«

8:"’
LRBC is required to be licensed by QDH, R.C.§3702.30(D). In order {o be iacanaed, -
‘ o

LRSC must meet certain quallty standards and, pursuant to Ohlo Administrative Qud%"
{"OAC"Y §3701-83-18(E), must have a transfer agreemont. A transfer agreemem is aw
written agreement between the facility and a hospital for transfer of patients in the event

of medical complications, emergency situations and for other nesds as they arlse,

Exhibit 1
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In the svent a facility is ynable to secure & transior agreement, Ohio law provides
for a walver o variance of the transfer agresment requirement. DAGCEITM-83-14(A). In
order to obtain & walver or varlance, a facliity must submi a written raquest with ODH
and provide cerigin information in the request including, without imitation, the reason for
the waiver, the rafionale behind the request and an explanation of how the facility will
maet the intent of the requirement in an alternafive mannar. OAC §3701-83-14(B}. The

dacision to approve or disapprove a waiver Ie within the sole discretion of the Director.

 LRSC was intislly issued  ficsnse in 2010, (State’s Exhibit 4). On October 08,
2012, LRSC applied for renewal of s llcenss to operate as a Health Care Fagility
{HCFYAmbulatory Swrgical Fagiiliy (ASF). (State's Exhibll 2}, On Golobear 08, 2012
LRSC also requesied & variance. (State's Exhibit 3). On Novernber 23, 2012 the
Director informed LRBC that CDH intended to revoks LREC s licenses on the greunds
that the Director was "no longer confident that LRSC can or will, without interruption,
mgindain plais fo provide for the timely and affective continuity of care of its patients in
the event of an emergency or for cther needs as they anfse gs required by Ohio Law
and regulations.” (State’s Exhibit 1, pg. 2). In addition, the Direcior afleged that LR3C
hacd not mat its obiigation to keep ODH continually updated about any changes to the
vatiance, {Id.}.

Testifving on behalf of ODH was Tamara Malkolf, W, Martln Haskell, M.D,, on
cross-examination, and Shannon Richey. Tamara Matkoff is employad by ODHand s
Chief of the Bursau of Information and Gperational Suppert {“BI08") and the Division of
Quality Assurance. Shannon Richey is Assistant Chief of the Bureau of Comimunity

Health Care Facllites and Services., Siate's Exhibiis 1-25 were also admitted intn

Exhibit 1
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evidence. Testifving on behalf of LRSC were Roy D, Croy and W. Martin Haskell, M.D.
Croy was formetly ODH's Chief of the Bureau of Community Health Care Facilitles and
Smrvices. Exhibits A through Z and Exhlbits AA, GG, HH, I and JJ were admitted inlo
svidencs on behalf of LREC.

At the conclusion of the hearing, the partiss, in lieu of closing arguments, agraed
o & brigfing schedule. The partizs fled joint stipulation of facts on September 18, 2013
The parties flled simultanecus briefs on September 23, 2013 and each party filed a
raply brief on Sapte'm&}er 36,' 2043,

From the festimony, the axhibifs that were admitted inte the recond and the
grguments of counsal, and siter a thorough raview of all of the svidence, this Report
and Recommendation constifutes the Hearing Examiner's Findings of Fact and
Conclusions of Law as required by GChapler 118 of the Ohio Revised Code,

ik FINDINGS OF FACT

1. LRSC i located in Sharmnvills, Chio, a subub of Clncinnat], Ohin, LREC
provides sungical abortions {0 wamean,

2. Respondent Lebanon Road Medical Building, LLC owns LRSC, Incated at 11250
Lehanon Road, Cinclnnat, Ohic, Plainfiff, W. Martin Haskeil, M.O. ("Dr. Haskell") is the
Madical Director of LRSC.

3 [r, Haskall is 2 physician who has been licensed to practice medicing in the stale
of Ohilo since 1974, Dr. Haskell performs surgical shortion procsduras at LRSC. Dr.
Haskelt currantly holds an affillate staff position at Jewish Hospital.

4, O, Haskel is aiso the madical diractor for an affliiate ASF, Women's Med Centar

of Daylon,

L]

Eshibit 1
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5, ODH Is & state agency established under Ohio Revised Cade §121.02(G),
ODM's principal office s 248 North High Street, Columbus, Ohio 43215, Theodore E,
Wymysio, M.D. ("Director Wymysio") is the Director of QDH. Director Wymyslo is
ficensed to practice medicine in the stale of Ohio.

8. LRSC is an Ambulatory Surgical Facility ("ASF") as defined undsr Ohio Revised
Code §3702 . 30(A)1}). Ohio Revised Code §3702.30 states:

(&) As used in this soction:

{1} ‘“Ambuiatory surgical facifity” maans a facility, whethet or not par of the same
organization as a hospital, that is located In a building distinet from another in which
impatient care I3 provided, and o which any of the following apply.

{a}  Ouipatient surgery is routinely performed in the facility, and the facility
functions separately from a hospitals impatient surgical service and from the offices of
private physicians, podiatrists, and dentists;

(b} Anesthesia is administersd in the facility by an anesthesiclogist or certified
registered nurse anesthefist and the facility functions separataly from a hospital's
inpatient surgics! service and from the offices of private physiclans, podistrists, and
dantists,

()  The facility applies to be certified by the United States health care
financing administration as an ambulatory surgical certer for purposes of
reimbursement under Part B of the medicare program, Part B of Title XV of the "Social
Security Act.” 48 Stat, 520 (1938), 42 U.S.C.A 301, as amended,

()  The facility applies o be cerfified by a national accrediting body approved
by the health care financing adminisiration for purposes of deemed compliance with the
conditions for partivipating in the medicare program as an ambulatory surgical center;

(@)  The facility bills or receives from any third-party payer, govermmental
health care program, or other person of govemment entily any ambulatory surgical
facility fee that is biiled or paid in addition to any fee for professional services;

h The facility is held out to any person or governmental entity as an
ambulatory surgleal fasility or simitar facility by means of sighage, advertising, or other

promotional effoits.
(i},

7. ASFs are "Health Care Facilities” as that tarm is defined in Ohin Revised Code

Exhibit 1
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§3702.30{AX4). The ODH reguiates and licenses Ambulatory Surgical Faclities and
Health Cara Facilities,

8. An ASE must renew its oense on an annua! basis by submitting a written
application to ODH. Ohic Administrative Code rule §3701-83-04(B}.

8. Ohio Administrative Cods Chapter 3701-83 sets forth numerous requirements
govarning the operation of health ca:é faciliies, which inciude ASFs. Specifically, Ohio
Administrative Code §3701-83-18(E) states: "The ASF shall have a written transfer
agreament with a hospital for ransfer of pafients in the event of medical (’:Ceiﬂpﬁﬁ&ﬁﬂﬂ&
emergency sifuations, and for other needs as they arise.”

10.  Pursuant to Ohio Administrative Code §3701-83-14, the Director has the
authority and discration to grant variances from any requiremant set forth in OAC
Chapler 3701-83, uniess the requiremant is mandated by stafute. A varlance can be
gramed when the requirament Is met in an allemative manner. The Director's denigl of
& variance, whether in whele or in part, is final and does not create the dght to a8 hearning
undar Ohic Revised Code Chapter 119. Each request for a varlancs is considered on & |
case-by-oase basis. OAC, §3701-83-14{G).

11, Indune, 2010 LRSC applisd for an ASF ticense from ODH. (State's Exhibit 4),
12, Atthe time of its initlal application for Hcensure, LRSC did not have a wrilten
transfer agreement with any hospital,

13.  LRSC appliad for a variance o the written transfer agrearment requirement in
September, 2010, (Slate’s Exhibit §).

14,  On Qolober 21, 2010 the then Direclor, Dy, Jackson, grantad the vaiance

request, finding that LREC had met the written fransfer agreement requirement in an

Exhibit 1
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altornative way, CDH's conditional approval was fourfold:

1, The continued association with LRSC of Haskell and Kade with admiiting

privileges to a Cincinnatl area hospital;

2. Strict agherence fo the LRSC Emergancy Protocod;

3 The continued provision of timely and guality back-Up emergency care;

4, The provision of the letiers of courtesy otaff reappointments to The Jewish
Hospital and The Christ Hospital, as approved by the medioal staff of the respactive
hospitals. (State's Exhibit 6).

15, On Cotober 21, 2010 ODH issued LRSC an ASF license. {Stale’s Exhibit 7).

16, in August, 2011 LRSC epplad for a modification of the variance, asking fo
substitute backup physicians Drs, Schwartz and Bowers for Dr. Haskell. {State’s Exhibit
8). Dr. Schwartz had admitting privilages in cbatelrics and gynecotogy at The Chyist
Hospital, and Dr. Bowers had admifting privileges In gynecslogy at The Christ Hospital.
These privileges were verified by ODH, (States Exhibit 8, pp.2-3 and Siate's Exhibit 10).
17.  On September 13, 2011 Director Wymyslo granted the modification to the
variance and conditioned if, in part, upon the unrestricted admitting privileges of Drs.
Kade, Bowers and Schwartz. {State's Exhibil 10).

18. . On November 17, 2011 ODH documentad, in a written protocol, operational
procedures on how {6 process a request seeking a variance of the written transfer
agreement. (Hereinafter the “November Pratocol’), (State's Exhibit 11, LRSC's Exhibit
8). In Decembar, 2011 ODH notified alf ASFs, including LRSBC, of the wiltten
procedure. (LREC's Exhibit A). Al all imes relevant, the facilities where Dr, Haskell

oracticed ware the only ASFs which sought a variance of the written transfer
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agresment.

The November Protocol stated that any variance shall not excesd the life of the
requesting faciiity's license and shall be requested sach applicable license pericd.
10, On February 28, 2012 Dr. Kade's reappointment status st The Christ Hospital
was transferred from Courtesy Privileges to Affifiate staff status with no clinical
privileges, (State's Exhibit 13).
20, n March, 2012 ODH contacted Dr. Haskell about whether Dr. Kade's privileges
at The Christ Hospital had been renewed, Dr. Haskef m&pbnded the same day with a
copy of the reappaintment istter. (LRSC's Exhibit L, p, 2; State's Exhibit 13}
29, ODH and LRSC engaged in a dialogue regarding the extent of Ur, Kade's
admitting privileges over e next iwo months, (LRSC's Exhibits L, O, P, State’s Exhibits
14, 15, 18, 17, 18). On May 4, 2012 ODH requested Dr, Haskell to explain how he
would provide continuity of care for patients in light of the change of Dr. Kade's status,
(State's Exhibit 18),
22, LRSC responded by letter dated May 24, 2012 with & plan of how LRSC would
pravide for patient safety and continuity of care if a patient needed to be transferred to
hospital, (State’s Exhibit 19). As part of that plan, LRSC notified the Department that
the Facliity had contracted with [irs. Schwartz, Gravely, and Hansel {o provide
smergancy back-up services for LRSC. Dr. Schwartz, M.D. had unrestricied admitting
piiviteges in Obstetrics and Gynecology at the Christ Hoapital, Dr. Chandra Gravely,
M.D. and Dr. Cynthia Hanse!, M.D. had urvestricted admitling privileges in Obsletrics
and Gynecology at the Bethesda North Hospifal, (State's Exhibit 3},

23, ODH's last corraspondence with LRSC on this matter was July 27, 2012 and
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indicated that LRSC's “variance continues at the Director's discretion, and that fthe
facifity], not ODH, have the cbligation to continually update ODH as 10 any changes In
chreumstances, and to request whether the new conditions will satisfy the Directar's
assassment as to whether patient safely is being protected.” (State's Exhibit 20).

24, LRSC must apply to renaw its ASF license annually each Oclober,

25.  In Qctober, 2012 LREC applied to renew its ASF license. {State’s Exhibit 2).

26. LRSC did not obtain a wiiien {ransfer agreement with a hospita! and, therefore,
also renewad is request for a varance, following ODH's writlen protocol. (State's
Exhiiﬁit 3}

27. PFursuant fo the Novaimber Protocol, paragraph 7, any variance or modification of
any variance that LRSC had recaived from ODH in the past expired in Ootober, 2012,
28. On October 18, 20172 Bridgetts C. Smith senf an e-mail to Dr, Haskell aftaching a
jetfer stating that the renewal application was aporoved, {(LRSC's Exhibit T).

29.  The same day, Bridgatie C. Smith, Licensure Program Administrator with QDH,
sent an e-mall fo Dr. Haskell notifying him that the lelter informing him that his Facllity's
license had been rangwed had been sent in error and that the Faclliity's renewal
application was still undsr review, {State’s Exhibit 23).

30, On October 18, 2012 ODH proposed 10 issue an ordsr refusing to renew LRECs
ASF license. {State's Exhibi 1, pp. 7-8). The Notice stated that the proposed action
was based on the Facility's lack of compliance with Ohio Administrative Code §3701-83-
1%(E) (State’s Exhibit 1, p, 7). The Notice also stated that the Facility may request a
hearing concerning this proposal and, at any such hearing, svidence regarding the

varlancs may also be presented for consideration. (State’s Exhiblt 1, p. 8). This lelter
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was sent certified mall. (State’s Exhibit 1, p. 10). LREC timely fiied a notice of hearing.
31, On November 23, 2012 ODH proposed to issus an ordey to revoke LREC's
license. (State's Exhibit 4, pp. 1-3). The Notice sfated that Diractor Wymysio's
proposed action was based upon the Faciity’s lack of complianas with Ohie
Administrative Codes § 3701-83-18(E). (State’s Exhibif 1, p. 1) LRBG recaived a copy
of the aforementioned Notice on November 28, 2012, (State's Exhibit 1, p. 4). The
Notice also stated that the Facilily may request a hearing concerping this propesal and,
ot such heari:ﬁg, svidencs regarding the varlance may also ba presented for
considaration. (Stata's Exhibit 1, p. 3). LREC timely filed & notice of hearing. {Mlate’s
Exhibit 1 o, 5).

32,  Asofthe dale of the hearing, LRSC does not have & written transfer agreemeant
as raquired by OAC 5701-83-18(E).

33, As ofthe duie of the hearing, the Dirsctor has not granted LRSC a varisnee from
the requirement of & written transfer agreement. LRSC's request for a variance is siil
panding with the Director, {Transcript. pp. 28 and 48).

M. LEGAL DISCUSSION.

LREC is an Ambulatory Surgical Facility ("ASF") as defined in R.C.
§3702.30{A)(1){a) and {f, OAC Chapter 3701.83 sats forth numerous requirements for
the Heensing of haalth care facilities, including ASFs, QACE 3701-83-19(E) requires an
ASF to have a written transfer agreement with & hospital for transfer of patients In the
avent of medical complications, emergsncy sltuations anhd for other needs as they anse.

Motwithstanding the requirenment for 2 wiitten transfer agreement, the Dlrector,

pursuant fo CAC §37014-83-14, may gramnt a waiver or a varlance of the requirement, If

ptal
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tha request is for a varianoe, OAC §3701-83-14(B}(4) requires a statement of how the
ASF will meet the intent of the requiremant In an alternative manner, All varfance
requests are considered on a case-by-case basis, DAC §370{-83-14(G}). Htis solely
within the Director's discretion s to whether a walver or a vanance shall ba graﬁied or
denied and the Diractor's decision to grant or deny a varance of walver, in whole or in
part, shall be final and shall not be construed as creating any rights {o a hearing under
Chapler 118 of the Revised Code, OAC §3701-83-14(F).

Al the adoinistrative hearing in this cass, ODH raisad an issus regarding the
jurisdiction of the Hearing Examiner. #t is ODH's posiiion that the only issue for
adjudication, and the only issue within the Hearing Examiner's jurisdiction, is whether
LRSC meets the criteria for g licanse 0 operate a5 an ASF. According to ODH, the
varance request is not an issue for adiudication in this administrative procseding, nor
does the Hearing Examiner have jurisdiction to sonsider the variancs or to makse
recommendations or condlusions regarding the varlance. Consequantly, since LRSC
doeea not have a wiitten transfer agreement, it dosa not meet the licensing requirements
o operate as an ASF, and this Hearing Examiner must so hold.

LRSC disagrees, LRSC argues that the Hearing Examiner hags the suthority to
issue conclusions of law holding that LRS8C's emergency transfer protocol and backup
doctors adequately protect LRSC's patlents who need fransferred 1o a hospital, in
addition, according to LRSC, the Hearing Examiner has the authority to recommend to
the Director that he grant the varlance because the svidence in the record supporis a
variance being issued.

Both parties in this case rely on Women's Medical Professional Corporation v. J.

16
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Nick Baird, 438 £.3d 505 (February 17, 2006, 6% Cir). In WMPC, GO denied WPC's
request for 8 waiver, proposed to issue an order denying its cense appilcation and
issied a coase-and-deslst order requining the dinle to close Immediately, Rather than
filing an adminisirative appeal, WMPC filed a complaint In the United States Distict
Court for the Southem District of Ohio sgeking a tempotary restraining order {"TRO")
and an injunction sgainst enforcement of the ceass-and-desist order.  (id at 588}, The
District Court granted WAMSC's motion for a permanent injunction, pravanting Director
Baird from enforcing the wriltan transfer agresment reguiremasnt against the Daylon
ohinio. (id.}.

The 6% Circult reversed the Distict Court's decision with respect to [ts
conciusions that the apptication of the fransfer agreement requirement {and licenss
sequiremant) to the Dayton clinic consiituted an undue burden and that the Daylon-area
hospiials had an unconatitutional third-party veto over the Davlon clinic's licanss, The
&% Circult affirmad the Distrist Court's conclusion that Director Baird violated the
plalntiffs’ procedural dus process rights when he ordered the clinic closed befors a
hearing could ba held on the proposed denial of the fleense application. (id. at 616}

OO relles on a discussion in the WMFC case whereln the 8 Circuit Court, at
pg. 815, discussed the varance and opined as follows:

Ohio law grants him {the “Diractor) absolute discretion when he is deciding

whether to spprove a waiver request. Ohio Admin. Code § 3701-83-14(D).

Thits court has held that "a party cannot possass a properly interest in the

recaipt of a benefit when the stale's decision to award or withhold the

benefit is wholly discrefionaiy.” Med Corp., Inc. v. Cly of Lims, 288 F.3d

404, 408 (Bth Cir. 2002). Where "an official has unconstrained discretion

o deny the beneflt, 2 prospective reciplent of that benefit can establish no

mora than a 'unilateral expectation’ to 1" idl at 40810 {quoting Ro#, 408

U5, al 877). Thus, WMPC had no property interest in the waiver and no
Hoht fo due process before the walver was denied. The district court ered

11
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i concluding thet the denial of the waiver violated WMPCs right o
procadural due process,

LRBC, however, cltes the following language in WMPC al pg. 614

Finally, the dissent {akes the position that no hearing is recquired, either

pre-daprivation o nost-deprivation, because there Ia no material fact for

resolution st & hearing. In my judament, thete is a fact issue for hessing,

that is, whether Dr. Haskslt's atfernative arangements for emergency

treatment for his patients will sdeguately protect them. Divector Balrd's

ability fo exerciss discretion in acting on & waiver means that he can deny

the walver after hearing, but it alse means that he could grant the walver-

without deparfing from any regulation or any legal requirements. The

denision is properly his, not ours,

{1 this case, LREC argues that the record damongtrates that LRESC's aitemate
arrangements for backup emergency oare will protect ifs patients and Turther
demonstrates that LREC has met its burden to show that it has met the writlen transfer
requirement iy an allemative manner, Therefore, In reliancs on WMPC, RS0 argues
that the Hearing Examiner should recommend {o the Direcfor that he approve the
valignoe raguest,

in the WAIPC case, the Court suggests that, sfler ODH denies g request for a
waiver and proposes to deny andfor revoke an ASF's livense, the ASF is entiled to a
hearing where the faol issue will be whether the alternative arrangemaents for
amergency treatment for the ASF's patients will adequately protect them. The WMPC
pase, howsver, can be distinguished from this case. In this case, the Director has not
danied LREC's request for a variance and, in fact, has not made a dedlision whether o
grant or deny a varianca. The Director's decision is panding. The Dirsotor has lasued 2
proposed order to revoke or deny LRBC's opsrating license because of LRSC's failure

to have & written fransfer agresment.  As such, whal is presented for adiudication by

the Mparing Examinegr is the single issus of whether LRSC met the licensing

12
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requirernents at the time of is application. There is no dispute that LRSC does not
have a writlen fransfer agreament and, tharefore, is not in compliance with OAC 3701~
83-18.

The &% Circuit has made clear that a decision by QDH fo deny or grant a

varlance doss not implicats a constitutionally profectad property interest. The

dutermination fo deny or grant a waiver is within the exclusive discretion of the Director.
As stated by the 8% Ciroult, the decision (fo deny or grant a waiver) is properly his, not
ours. {(WMPC sl §14).

The Hearing Examiner and this proceeding heve no jurisdiction o make a
recommendsation fo grant or deny a variancs when the Dirsotor has not. Borrowing
ianguage from the 6% Ciroult, the deciston is Ris, not mine, The Hearing Examiner's role
iz to apply the {awh and the ragulations as they are written. OAC §3701-83-14(F) slates
that the refusal of the Director to grant s variance or walver, in whole or in part, shall be
final and shall not be conatruad as craating any rights to a hearing under Chapter 118 of
the Revised Code.  in this case, the facts indicate that the Director has not decided o
grant or deny a varance. Without a variance, LESC fails to mest the licensing
requirements of GAC §3701-83-1%(E) because it does not have 8 wiitten fransfer
agmement.

V.  CONCLUSIONS OF LAW

1. O has jurisdiction over this matfer,
2. The racord indicates that LRSC recsived notice of the date, time and place of the
hearing, sl in accordance with law, (State's Exhibit 1),

3. LRSC, pursuant to R.C. §3702.30, is a health care facility gperating as an
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ambulatory surgical faciiity.

&, Ezch smbulatory surgical facility must be licensed and meet cartain quality
standards established by ODH. R.C. §3702.36(D).

B, The lisensing provisions for hisalth care faciliies and ambulatory surgical facliities
are contained in OAC Chapler 3761-8B4.

a. Pursuant to OAC §3701-83-18{E), an ASF must have a written fransfar
agreement with 8 hosplial for transfer of patients in the event of medical complications,
ermergency situations and for other nesds as they arlse.

7. Pursuant fo OAC §3701-83-14{A), the Director may grant a variance of waiver of
the transfer agresment reguirement,

8. Pursuant fo GAC §3701-83-14(F), the rafusal of the Directar to grant @ varience
or waivar, in whole or in part, shall be final and shalt not be construed as cresting sy
rights to & hearing under Chapler 112 of the Revisad Coda.

8, Because LRSC does not have a writlen trangfer agresment or g varanes, LRSG
does not meet the licensing requirements of R.C. Chapter 3702.83.

10,  Beocause LR8C does not meet the licensing requirements of RC, Chapter
370283, the Director's degision o not renaw, of to revoke the license of LESC, is valid.

V., RECOMMENDATION

Based on the tastimony, the exhibits, the brlefs submitted by the parlies and, for
the reasons expressed herein, it is the finding of the Hearing Examiner that the
Diractor's proposed revocation of the licensure of Lebanon Road Surgical Center is in
geeordance with the rules adopled under Chaplar 3701.83 of the Uhio Administrative

Code and i is THEREFORE RECOMMENDED that the Dirsdlar’s October 18, 2012

14
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proposed non-renewat of Lebanon Road Surgical Center's ficanes and the Diredtor's
Noverrber 23, 2012 proposed revocation of Lebanon Road Surgical Centet's Hoense

are valid an g matter of aw,

Wilkiarm 4. Kapks (%33613}
Hoearing Examiney
Gotobar 08, 2013

GERTIFIGATE OF SERVIGE

The undersigned heraby cartifies that » frue copy of the forageing REFORT AND
RECOMMENDATION waa sarved by cartified U8, mall, nostage prepaid, return receipt
reguasted, o the Ohio Depariment of Health, ofo Kaye Narton, Office of Lagal Services,
246 North High Street, Tth Floor, Columbus, Ohlo 43218 CMRRRSE 7010 1080 0000

1762 4859, on Ooicher 08, 2013, y; —

e
ey

Wiltiam 4. S{ephﬁ {0{333@“5 3}

i5
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28 Wiiiam J. Kepko Co., LP.A. e —
. LN tERLe EATT HKIH STREST

. Amﬁwmf%r L&WFK@ PAE VERINGHN, OHIO -£3080
FAC-ARB-BRO0

FAX 740302208

October 8, 2013

Ms. Kaye Norton

Chio Department of Health

Legal Servines

246 North High Street

{Columbus, Chic 43215

CHMRRR# 7040 1080 0000 1762 4059

Re:  Lebanon Road Surgery Center
License No. 0980 AS
Hearing Date: September 08, 2013
Dear Ms, Norton:
With respect to the above captioned case please find the following:

1. Report and Recommandation.

Sincerely, . i
William J. Kepko
Wat/sic
Enclosure
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toomnigsions in excess of $11,000,.00 which sums are ﬁéiﬂﬁ id doy

“Tene insurance company because the revocabion of his liven -+ is a
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Ibreach of contracht and af such permits the insurance com

ikesp the commizsion onee the license is revokad,
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& raview of the fcregéing leaves the Court With o udy one

cuary: Whers is the unusual hardship?
The Court. finds thab therg just bas not Deen & consxats

wnusual havdship. Yhere is nuthxmg on WE?%C“ o
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1 ngaxa.mg the holding of the $11,000.089 in

iappellant fails to ok only mention which insurance company he 1s
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r‘#furrlng te, but also fEi'E.lEJ to clarify if whebiher a stay would

'rszmeéy his predicament

. Acvovdingly, bussd upop the foregeding review and

j oo neideration of iths wbmmttem memorsnda, the law and othex

wis the Metion npob well-taken anci
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relevant evidence, the Cwuréf, £is
All 1n$txx&*1a,n Licenser hsf»d h=3 &ap&lliamv

}n,reby DENIES the same.
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CIVIL Dmﬁmﬁ
DOUGLAS 5. GOLDMAN, C.T.,
| Plaintifff Appellant, - 1 CASENG
s~ ¢ JUOGE FAIS
STATE MEDICAL BOARD OF OHIO, U 27 8w
- Defendant/Appetice, 1 SERVICES SECTION

- PECRIOM AND ENTRY OVERRUL
Piﬁi}i}‘é{x THE AP

TN
Rendered thisgﬁay of June, 1997,

FAIS, &,
This matter is before the Court upon the motion of Appellant Douglas S. Goldman for a stay

pending the appeal. This motion was fled on June 13, 1997, Appelles filed & memorandum contra on
June 16, 1997 and on June 20, 1997, Appeliant subrmitted reply memorandumm.
| Appellang has moved the Court for a stay pending his adrminisiative appeal from an order of
the Ohio State Medical Board indefinitely suspending his license as 2 cosmetic therapist, Appellaut
argues that he is entitled to @ stay pending the appeal because his continued practice of cosmetic
‘_Vtharafpy will not threaten the health, safery or welfare of the public. Appéﬂam also contends that if this
order is ﬁﬂt}:%tayed during the pendency of the appeal, he will vndergo wausual hardship. Appg?iant
states that he is divorced and he is raising hss son on his own. Moreover, Appeliant asserts that hls
practive of cosmetic therapy is his sole source of income. | h
_ The State Medival Board opposes this motion because it argues that Appeliant has fadled to “
show that an unusual hardship will result if the order is not stayed. The State Medical Board argues
that Appellant mast show more than financial hardship and cites mumerous Franklin County Court of ~
| Common Pleas decisions in support of this contention. The State Mediéai Board also argues that

Appellant’s continued unsupervised practice threatens the public health, safety and welfare, Finally, the

53
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State Medical Boa:d asserts that this stay shauid not be issued as Appeliant blatandy disregarded the
terms of the or}gmdl Agreed Entry which granted him a stay pending his original appeal. )

in reply, Appellant argues that he will suffer unusual hardship because he is 64 years old andu
has no other masketable ermployment skills, other than being 2 cosmetic therapist.  Appeflant states that
he will suffer disastrous financial loss f this stay is not imposed becavse of his age and the receipt of
very little child support from his ex-spouse. Moreover, Appellant also maintaing that he has no cash or

-asset reserves and no other scurces of income,

Appeliant also replies that the health, safety-md welfare of the public will not be threatened
the motion for a stay is pranted. Appellant argies that he hes practiced for twenty-two (22} years
without any type of claim for neglect or that hig Wscs fell below the appropriate standard of care.

This mation is brought pursuant to R.C. §119.12, which states, in perrinént part;

In the case of an appeal from the state medical board or chiropractic
examining board, the court may grant a suspension and fx s terrs if it
appears to the court that an unusual hardship to the appeliant will result

from the. execution of the agency’s order, pending determination of the
appeal and the health, safety, and welfare of the public will not be

threatened by suspension of the order.

Moreaver, Judge McGrath of the Franklin County Court of Conmmon Pleas noted the "

following in his analysiy of the unusual haedship requirement:

~ {Plrevious cases have held that “wiwsual hardship” means more than
. the losy of the right o practice medicine,  The removal of Ecense to
" practive medicine inherently means thay the person whose Heense is
being removed will be unable t¢ make a lving practicing medicine
because in order to practice medicine, 3 lcense is necessary, In the
statute, “hardship” is modified with the word “ynusual" This Court
interprets that as meaning the kegishature ntended 2 more urmisual
conseyuence in order to suspend the order of removal than sivply not
being able to practice medicine, (citations omitted)

Roy v. State Medicol Board of Ohio {J. McCrath, Augustr‘lﬁ, 1993}, Franklin County Court of

Cormon Pleas, Case No., 93CVF-05-3734 (unreported),
This Court has raviewed the motion and memoranda submitted by the parties, the Affidavit of

@%
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- Attorney for Plaintifff Appellant

ELECTRONICALLY FILED 01/30/2014 09:37 /

Douglay 8. Goldman, CT.. and the relevant s;amtory and case Iaw. Based upon this review, the
Court finds Appellant’s arguments in support of the modon to stay to be unpersuasive. v

* This Couwr finds that Appellant has failed to satisfy the requirement of wnnsual hardship, As
stased above, unusual hutviship means more than financial hardship, This hias not been established by
Appeliant. This Court finds this to be especially true since Plaimiffs injtial appeal was conyrenced in

1984, Therefore, this Court finds that Appellant has kad over three years o deal with the very real

nossibifity that his lcense for cosmeric therapy would be sospended.
fn addition o anaimﬁ the xssue of wwusug! hardship, this Court mnst alse take into

consideration the health, safiety and weifam of tha public. Although Appellant argues that no clients
have been ha;m‘;:d and he has never been charged with a claim afieging that he fell below the requisite
standard of care, this Court finds that the bealth, safery and welfare of the public is jeopardized when
muiw:dum who do not huve proper medical oenses hold thsmseiwf:s out to the public as "doctors, "

Based upm the foregoing, this Court finds Appellant’s motion to stay not to be well-taken and

hereby OVERRULKES the same.

COPIES TO:
Jeffrey 1 Jurea, Esq
Anpe Strait, Esq.

Assistant Attorney General
Attorney for Defendant/Appellee
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FILED
[js u ;u v c L !“f:r; CU“RT

mzr COURT OF COMMON PLEAS, FRANKLIN mzm“y ﬁmé

0. H»mmn Dresidn, M.D., : .
LB L by §
CLERY CF COURTS

Appeilang,
Case No. S7CVF-09-8830

2

Fadge MeGrath

Siate Medival Board of Oliig,

Reddrod ghis,

MeGrath, 1.,
This matier Is before this Court upon appelant, G, Herman Dregkin®s motion for

suspension of the Btate Modica! Rourd of Otdo’s (Board”) September 10, 1597 order
¢ s -

ermenenty revoking his Heense 1o practise medising in Ohio. Afler investigaiion, the

. Bosrd concluded that appeilant nappropriately proseribed purcoties, banzodiazepines,

sedatives, barbiturates, muscle relcants and other lubal drugs to 12 patients, Furthes, the

Roard found that appellant kept inadequate patient redords, and presoribed dangtrous

drugs o these pstients without sdeguate physical examinations or disgnostie testing. In

moanyy vhses, appeiiant presaribed Mghly addictive drugs to patients who he koow were
already addicted 0 drugs and/or alcohol, or'both. In sum, the Boerd found thal sppelia
failed to exercise sound medioal fodgment avd bad enpaged In condu well below the

iy standard of cars required of leepsed physictans in Oble,

Appeliant argues thet suspension of his medival icense durmg the pendency of his

appeal, will ceuse vmusue! hardship, dus to de:&:&rucﬁeﬁ of lis medical prastice. B s

j i
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farther argued that staying the Board's order will 6t Injure the bealth sefery and welfare.

f .
of the publie, as appeliant has already relinguished his DEA certificste, which ellows

sreserption of fethal narcotics,
Appeliee Hled 5 memorandusm in oppositios 1o appellint’s moton on Dotober 2,

1557, The sppelies subrdts thet the Board's £ndings establish that appeifant’s contlhued

v

;;ractim of medicine does constitute 2 dapger 1o public welfare and safety, Further,

appediee points out severul cases which dernonstrate that “umisual hardship” requires a

threshotd showing gresisr than merdly lusing paients pad lncome derived from the

practics of medivine,
R 119,12, provides, inver afic

The filng of p sotice of sppead sell sot antometically operaiz as s
susponsion of the ordor of au agensy. ® % ¥ 18 (he ctse of sy appeal Som
the state fusdioal board, the cowrt may gram & suspeusion and x 1 terms

&

R i H appears fo the sourt that aovonesval bordship to the appellant will .
result from the exbonion of the agensy’s order pending the termination of
thesppeal, and the health sofety aned welfare of the publie will not be

direcrened &y the sugpension of the order © ¢ ¥ (Cinpbasis added).
Uipem review, this Court fnds that sppeflant bas falled (o miai;:'x; the threshold -

sh'.ﬂ.wing of “uousual bardship™ as reguired By BT, 118,12, As this Coprtheld in g

- previpus deelsion,
“unusual hardship’ romany more than the loss of the riglt to practice
madicine, (Chadon cmitied). The removal of s Hoense o practies
medisine hecently means that the person whose foemse iy being remeved
will be unabls 1o make 2 Hving practicing medicise beonuse I order to
pragtice médicine, 2 Beense is necessary.™

b3
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¥
*

Rop v. Sité Medical B, Of Ohio (Augos: §, 1593), Pranilin Co. C.3. Mo, P3CVFS.

S Yy T

3734, urreporied, st 2 Thas, i wast be expected that the logs of the right 1o practine

medivine, Iwiii undoubt edly lead 10 the Joss of patients, income ed repmation in the
etammtzﬁty. 1 )
| Further, this Coun finds (et slowing appellant (o prastics mm‘;i't:me diing the
perdency of his sppeal, may injire .i-hf) public heakh, safety snd welfare, The B;*.;zss'd found
sppelant bad dJone much more than merely im;spra}a;&aiﬂy prescribe dangerous mernotes,
The Board sien found tha sppellsnt el a habit of ot keoplog actaurate patient records,
and not performing nesessary ﬁ&h})ﬁimﬁ end dagnostc ;ﬁxmzinaﬁw‘amh Such sopduct d ﬁm; -
creste » crecible sk 1o other paﬁcﬁt;, sven il they are ool gsued Jethal nnreotos,

Tn conchesion, this Court Bods that eppeliznt has not shuwn mﬁﬁaeﬁ hmﬁs‘iﬁp or
{hat Be contloned practiée of mm'diaﬁ’ne during his appeal will not infire publis heulth

safety and welfare, Therefiors, appeliant*s moton for suspeasion of sgénvy order, fled

September 24, 1897, is hereby DENISD.

PATRICE M. MoGRATH, Yoeas
‘ C&pim 10
Anne Besry Struit

 Axsiztzag Attomey General
Health & Human Services Sectinn

Kevin P Byers " _
Attorney for appeliant ‘.
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