
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
 

NORTH AMERICAN SAVINGS 
BANK, F.S.B., 
 

Plaintiff, 
 
  v. 
 
MELVIN L. HENDERSON, LAVETTA 
B. HENDERSON, HENDERSON 
HOLDINGS COMPANY, LLC, 
LEROY ROBERTS, JR., JACQUELINE 
M. ROBERTS, PAUL A. VIETA, 
INGRAM WALTERS, and ERIN 
WALTERS, 
 

Defendants. 
 

 
 
 
 
 
 
Civil Action No.  5:08-CV-00601 
 

 
 
 
 

 
 

 
COMPLAINT 

 

Plaintiff North American Savings Bank, F.S.B. (“NASB”), by and through its 

undersigned counsel, for its Complaint against the above-named Defendants, alleges and states 

as follows: 

PARTIES 

1. North American Savings Bank, F.S.B. is a federally chartered bank with its 

principal place of business located in Grandview, Missouri.  NASB is duly authorized to 

conduct business in the State of North Carolina. 

2. Upon information and belief, Defendants Melvin L. Henderson and Lavetta B. 

Henderson (collectively the “Hendersons”) are citizens and residents of Fayetteville, North 

Carolina. 
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3. Defendant Henderson Holdings Company, LLC (“HHC”) is a limited liability 

company organized and existing under the laws of the State of North Carolina. 

4. Upon information and belief, Defendants Leroy Roberts, Jr. and Jacqueline M. 

Roberts (collectively the “Roberts”) are citizens and residents of Durham, North Carolina. 

5. Upon information and belief, Defendant Paul A. Vieta (“Vieta”) is a citizen and 

resident of Fayetteville, North Carolina. 

6. Upon information and belief, Defendants Ingram Walters and Erin Walters 

(collectively the “Walters”) are citizens and residents of Monroe, North Carolina. 

JURISDICTION 

7. This Court has subject matter jurisdiction over this matter pursuant to 28 U.S.C. 

§ 1332(a)(1). 

8. This Court has personal jurisdiction over all defendants. 

9. Venue in this District is proper pursuant to 28 U.S.C. § 1391(a)(1). 

FACTUAL ALLEGATIONS 

NASB’s Loan to The Capitol Building, LLC 

10. NASB is a federally chartered savings bank in the business of providing a 

variety of financial services to its customers, including commercial and construction loans. 

11. On or about February 23, 2007, NASB and The Capitol Building, LLC 

(“Capitol Building”) entered into a Construction Loan Agreement (the “Agreement”) whereby 

NASB agreed to lend the principal amount of Four Million One Hundred Sixty Thousand 

Dollars ($4,160,000.00) to Capitol Building for the construction and renovation of a multi-use 

building and for other improvements to property located in Fayetteville, North Carolina (the 

“Loan”).  A copy of the Agreement is attached hereto as Exhibit A. 
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12. On or about February 23, 2007, Capitol Building executed and delivered a 

Promissory Note (the “Note”) in the original principal amount of Four Million One Hundred 

Sixty Thousand Dollars ($4,160,000.00) to NASB, a true and accurate copy of which is 

attached hereto as Exhibit B. 

13. On or about February 23, 3007, Capitol Building also executed and delivered a 

Deed of Trust and Security Agreement (the “Deed of Trust”) securing the Note, a true and 

accurate copy of which is attached hereto as Exhibit C. 

14. Paragraph 1 of the Note obligates Capitol Building to make monthly 

payments to NASB.  From April 1, 2007 through August 1, 2008, the monthly 

payments consisted of accrued interest only.  Beginning on September 1, 2008, Capitol 

Building was obligated to make monthly payments of both  principal and accrued 

interest. 

15. Paragraph 9 of the Note provides for an automatic increase in the interest 

rate of the Note to the “Default Rate” upon the occurrence of an “Event of Default” (as 

that term is defined in the Note) by Capitol Building. 

16. Paragraph 16 of the Note provides as follows: 

Borrower shall obtain and deliver to Lender satisfactory evidence 
of, all necessary approvals, authorizations, consents, certificates, 
and other agreements or documents necessary to complete the 
development, construction and renovation of the Property and to 
obtain the local, state, and/or federal tax credit (“Tax Credits”) 
in connection therewith, and shall complete the project.  
Borrower shall further provide Lender with such authorizations, 
approval, consents, pledges, assignments, certifications, and 
agreements necessary to ensure, to Lender’s satisfaction in 
Lender’s sole discretion, that at least $1,300,000.00 of the capital 
contributions required to be made by the investors for Tax 
Credits upon completion of the project and issuance of the Tax 
Credits shall be applied to reduce the principal balance of this 
Note. 
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The Guarantors 

17. HHC, the Hendersons, the Roberts, Vieta, and the Walters (collectively the 

“Guarantors”) agreed to execute Guaranty Agreements in order to induce NASB to make the 

Loan to Capitol Building. 

18. In exchange for NASB making the Loan to Capitol Building, the Hendersons 

executed a Guaranty in favor of NASB on or about on February 22, 2007, for all obligations 

due under the Note, including the costs of enforcement and collection of the obligations due 

under the Note.  A copy of the Henderson Guaranty is attached hereto as Exhibit D. 

19. In exchange for NASB making the Loan to Capitol Building, HHC executed a 

Guaranty in favor of NASB on or about on February 22, 2007, for all obligations due under 

the Note, including the costs of enforcement and collection of the obligations due under the 

Note.  A copy of the HHC Guaranty is attached hereto as Exhibit E. 

20. In exchange for NASB making the Loan to Capitol Building, the Roberts 

executed a Guaranty in favor of NASB on or about February 28, 2007, limited to $433,333.00 

of the principal balance due under the Note, plus all unpaid and accrued interest and the costs 

of enforcement of the Guaranty and the Note.  A copy of the Roberts Guaranty is attached 

hereto as Exhibit F. 

21. In exchange for NASB making the Loan to Capitol Building, Veita executed a 

Guaranty in favor of NASB on or about February 22, 2007, limited to $433,333.00 of the 

principal balance due under the Note, plus all unpaid and accrued interest and the costs of 

enforcement of the Guaranty and the Note.  A copy of the Veita Guaranty is attached hereto as 

Exhibit G. 
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22. In exchange for NASB making the Loan to Capitol Building, the Walters 

executed a Guaranty in favor of NASB on or about February 26, 2007, for all obligations due 

under the Note, including the costs of enforcement and collection of the obligations due under 

the Note.  A copy of the Walters Guaranty is attached hereto as Exhibit H. 

 
The Capitol Building, LLC’s Default 

 
23. Upon information and belief, to date Capitol Building has received a total of at 

least $1,300,000.00 in capital Tax Credits.  Pursuant to the terms of the Note, Capitol Building 

was obligated to remit $1,300,000.00 to NASB upon completion of the project and issuance of 

the Tax Credits. 

24. In March 2008, Capitol Building remitted $500,000.00 to NASB from Tax 

Credit receipts to reduce the principal balance due on the Note, but in direct violation of the 

terms of the Note failed to pay the remaining $800,000.00 principal reduction due to NASB.  

As of March 28, 2008, Capitol Building was in default of the terms of the Note. 

25. On April 22, 2008, counsel for NASB sent a notice of default to Capitol 

Building regarding the remaining $800,000.00 due to reduce the principal balance due on the 

Note. 

26. Upon Capitol Building’s default on March 28, 2008, the interest rate under the 

Note increased automatically to the Default Rate.  On May 27, 2008, Defendant Melvin 

Henderson assured NASB that Capitol Building would deliver the remaining $800,000.00 

principal reduction owed no later than September 1, 2008.  In consideration for this assurance, 

NASB agreed to temporarily defer the accrual of Default Interest, but reserved the right to 
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reinstate the Default Rate as of March 28, 2008 if the remaining $800,000.00 principal 

reduction was not delivered by September 1, 2008. 

27. Capitol Building failed to deliver the past due $800,000.00 principal reduction 

by September 1, 2008.  Accordingly, on September 29, 2008, NASB, through its counsel, 

informed Capitol Building that it had reinstated the Default Rate, effective as of March 28, 

2008. 

28. As of October 1, 2008, Capitol Building owed the sum of $123,094.74 to cure 

its default and bring the Loan current.  This amount was composed of Capitol Building’s 

regular principal and interest payment of $28,040.44, and default interest from March 28, 

2008 through September 30, 2008 in the amount of $95,054.30. 

29. Capitol Building made a payment to NASB on or about October 16, 2008 in the 

amount of $33,040.44.  This payment was insufficient to meet Capitol Building’s payment 

obligations on the Note, and Capitol Building committed another Event of Default. 

30. As of November 1, 2008, Capitol Building owed the sum of $132,528.08 to 

cure its default and bring the Loan current.  This amount was composed of Capitol Building’s 

regular principal and interest payment of $28,040.44, default interest through October 31, 

2008 in the amount of $100,885.87, and a late charge for the October payment in the amount 

of $3,601.77. 

31. Capitol Building failed to make a payment of any amount by November 1, 2008, 

and thus committed another Event of Default. 

32. Capitol Building has also failed to furnish NASB with certain information 

regarding the Guarantors and Capitol Building, which is required under the terms of Section 

8.7 of the Agreement.  Thus, Capitol Building has committed yet another Event of Default. 
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33. Capitol Building remains in default pursuant to the terms of the Agreement, 

Note, and Deed of Trust. 

FIRST CAUSE OF ACTION 
(Action on Guaranty Agreements) 

 
34. NASB restates and re-alleges the allegations contained in paragraphs 1-33 of this 

Complaint as if fully set forth herein. 

35. Capitol Building committed Events of Default under the Agreement, Note and 

Deed of Trust by, among other things, (1) failing and refusing to pay the additional 

$800,000.00 due from Tax Credit receipts to reduce the principal balance due on the Loan; (2) 

failing and refusing to pay on a timely basis all principal and interest, including Default 

Interest, due under the terms of the Note; and (3) failing and refusing to furnish information 

required by the Agreement. 

36. Capitol Building failed to cure its Events of Default and remains in default 

under the terms of the Agreement, Note and Deed of Trust. 

37. The Guarantors, for good and valuable consideration, executed Guaranty 

Agreements which unconditionally guaranteed to NASB the payment of all sums due under the 

Note, as well as all attorneys’ fees incurred by NASB in the enforcement of the Note. 

38. Pursuant to each of the Guaranty Agreements, the Guarantors each agreed that 

upon Capitol Building’s default in the payment of any installments of the Note, all of the 

remaining installments on the Note shall immediately become due and payable without notice. 

39. Accordingly, subject to the limitations in the Roberts and Vieta Guaranty 

Agreements, the Guarantors are jointly and severally liable to NASB for the amounts currently 

due under the Note, including $3,658,545.29 in principal, all interest (including Default 
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Interest) that has accrued and will continue to accrue, and for NASB’s reasonable attorneys’ 

fees. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff North American Savings Bank, F.S.B. respectfully prays that 

the Court grant the following relief: 

1. That NASB recover damages in an amount to be determined at trial, but in 

excess of $3,658,545.29, plus interest as allowed under the terms of the Note and by law; 

2. That NASB recover its reasonable attorneys’ fees and costs of suit incurred 

herein; and  

3. That the Court grant NASB such additional relief as the Court may deem just 

and proper. 

 

Respectfully submitted, this 10th day of December, 2008. 

 

/s/ Matthew P. McGuire    

Matthew P. McGuire 
N.C. State Bar No. 20048 
Nelson Mullins Riley & Scarborough LLP 
GlenLake One, Suite 200 
4140 Parklake Avenue 
Raleigh, NC 27612 
Telephone:  (919) 329-3800 
Facsimile:  (919) 329-3799 
Email:  matt.mcguire@nelsonmullins.com 
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