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John J. Guadagno, P.C., East Islip, NY, Attorney for Plaintiffs.
MecAloon & Friedman, New York. NY, Attorney for Defendant, Planned Parenthood Hudson, Peconic, Inc. and Ciff S. Blumstein, M.D.
Bower, Sanger & Lawrence, P.C., New York. NY, Attorney for Defendant, St. Catherine of Siena Medical Center.

Fumuso, Kelly, Deverna, Snyder, Swart & Farrell, LLP Hauppauge, NY, Attorney for Defendant Michael Gentilesco,

Judge: WILLIAM B. REBOLINT

Upon the following papers numbered 1 to 24 read on this motion by defendant Michael Gentilesco for summary judgment: Notice of
Motion and supporting papers, 1-14; Affirmation in Opposition and supporting papers, 15-21; Reply Affirmation and supporting papers,
2-24.

In this medical malpractice action, plaintiff alleges that defendant, Michael Gentilesco, M.D., departed from accepted standards of
medical care in the treatment rendered to plaintiff on January 17. 2001, Plaintiff alleges that defendant failed to immediately diagnose a
perforation of her uterus upon her admission to defendant St. Catherine Siena Hospital ("St. Catherine") and that he unnecessarily
caused a delay in treatment thereby causing or contributing to the plaintiff's need for a total hysterectomy including the loss of her
uterus and resultant inability to bear children. Defendant Gentilesco ("defendant") now moves for summary judgment dismissing the
action.

The requisite elements of proof in a medical malpractice case are (1) a deviation or departure from accepted practice, and (2) evidence
that such departure was a proximate cause of injury or damage (see, Amsler v. Verrilli. 119 A.D.2d 786 [2nd Dept., 1986; De Stefano v.
Immerman, 188 AD.2d 448 [2nd Dept., 1992)). The issue of the duty owed as between physicians and, ultimately, to the patient, is a
question of law (see, Lipton by Lipton v. Kaye, 214 A.D.2d 319 [1st Dept., 1995]). The proponent of a summary judgment motion must
make a prima facie showing of entitlement to judgment as a matter of law, tendering sufficient evidence to demonstrate the absence of
any material issues of fact (see, Zuckerman v. New York, 49 N.Y.2d 557 [1980]).

In support of the motion, defendant submits, among other things, the pleadings, bill of particulars, medical records of defendant
Planned Parenthood Hudson Peconic, Inc. ("Planned Parenthood"), records from St. Catherine Siena Hospital, defendant's office
records and an affirmation from Dr. Henry K. Prince, M.D. The medical records of Planned Parenthood reveal that on January 17, 2001,
plaintiff presented to the office for an abortion, which was performed. However, after the procedure, plaintiff developed uterine atony
and persistent vaginal bleeding which required transfer to a hospital for further treatment. The medical records from St. Catherine
reveal that plaintiff was examined by defendant who obtained her consent to perform a dilatation and curettage in the operating room
where defendant noted that there was no apparent sign of perforation at that time. The discharge summary reveals that in the recovery
room plaintiff's vital signs showed low blood pressure and rapid pulse rate and the blood count was still dropping. Successive
ultrasound studies were ordered.

‘The third ultrasound suggested intra-abdominal bleeding. Plaintiff was returned to the operating room where defendant performed an
exploratory laparotomy and discovered that the uterus was perforated, there was bleeding in the abdominal cavity and the left uterine
artery had been transected. The report reveals that it was also necessary to remove the uterus and left ovary in order to prevent loss of
the plaintiffs life. Plaintiff recovered from the surgery and was discharged from St. Catherine five days later. Defendant's office records
reveal follow up with no further problems.

Dr. Henry K. Prince avers in his affirmation that he is board certified in obstetrics and gynecology. He opines that defendant acted
appropriately and did not depart from accepted standards of medical practice in his care and treatment of plaintiff. He noted that
defendant had performed the suction dilation and curettage procedure and approximately two hours later defendant returned plaintiff
to the operating room after diagnostic studies confirmed possible intra-abdominal bleeding. During the surgery, there were positive
findings of intra-abdominal bleeding, transected artery and perforation of the uterus. Defendant then made the appropriate decision to
perform a total abdominal hysterectomy. Inasmuch as plaintiffs post operative course from that moment on was uneventful, and
follow up was normal in the defendant's office, Dr. Prince opines that defendant's treatment was not the proximate cause of any of the
alleged injuries listed in the bill of particulars.

The Court finds that defendant has demonstrated, prima facie, that he did not depart from accepted standards of medical care (see,
Winegrad v. New York University Medical Center, 64 N.Y.2d 851 (1985]). Thus, the burden shifted to plaintiff to respond with rebutting
medical evidence demonstrating a departure from accepted medical procedures (see, Cygan v. Kaleida Health, 51 A.D.3d 1373 [2nd Dept.,
20081; Whalen v. Victory Memorial Hosp., 187 A.D.2d 503 [2nd Dept., 1992]).

In opposition, plaintiff submits the redacted affirmation of a physician averring that he or she is licensed to practice medicine in New
York State and is board certified in obstetrics and logy. Under the fate ci the Court may permit a plaintiff to
submit an affirmation without the name of his or her expert witness subject to the in camera inspection of an unredacted affirmation
(see, Marano v. Mercy Hospital 241 A.D.2d 48 [2nd Dept., 1998]; McCarty v. Community Hospital, 203 A.D.2d 432 [2nd Dept., 1994]).
The plaintiff's expert opines that defendant departed from good and accepted medical practice by failing to timely diagnose and to treat
plaintiffs uterine perforation. Such a delay was a substantial factor in causing her to eventually require a total hysterectomy which
naturally entailed the loss of her reproductive organs. The expert states that defendant should have ordered an abdominal sonogram
after completing his initial examination in the emergency department to assess further evidence of a uterine perforation and to
perform immediate exploratory surgery to locate and repair the perforation with as little damage as possible to plaintiffs reproductive
organs.

The Court finds that there are conflicting opinions submitted by the parties (see, Viti v. Franklin General Hospital 190 A.D.2d 790 [2nd
Dept., 1993)), raising issues of fact as to whether Gentilesco departed from the accepted standard of medical care in the treatment of
plaintiff, and if such departure (if any) contributed to plaintiff's injuries (see, Valentine v. Lopez, 283 AD.2d 739, [3rd Dept., 2001];
Arpino v. Jovin C. Lombardo. PC, 215 A.D.2d 614 [2nd Dept., 1995)).

“Turning to that portion of the motion seeking dismissal of the second cause of action to recover damages for lack of informed consent,
in order to sustain such a cause of action a plaintiff must establish, pursuant to Public Health Law § 2805-d, that (1) the defendant
physician failed to disclose the material risks, benefits, and alternatives to the contemplated medical procedure which a reasonable
medical practitioner "under similar circumstances would have disclosed, in a manner permitting the patient to make a knowledgeable
evaluation”, and (2) a reasonably prudent person in the patient's position would not have undergone the procedure if he or she had
been fully informed (Public Health Law § 2805-d [1], [3]; Davis v. Nassau Ophthalmic Servs.. P.C.. 232 A.D.2d 358 [2nd Dept., 1996], Tv
den 89 N..2d 814 (1997)). Here, defendant testified to the effect that prior to the first surgery, he explained that the bleeding needed
to be stabilized and that he would perform a dilation and curretage ("D & C"), to which plaintiff agreed and signed a consent for
surgery, as reflected in the hospital record. Upon reaching a determination that plaintiff was still bleeding while in the recovery room
after the first surgery defendant testified that he told plaintiff that he needed to bring her to the operating room again to see if she was
bleeding and to stop the bleeding. He stated that he told plaintiff that it might entail a hysterectomy which would mean that she would
not have any more children. Plaintiff consented and signed the consent form, as reflected in the hospital record. The Court finds that
defendant has demonstrated his entitlement to judgment as a matter of law dismissing the second cause of action based on lack of
informed consent (see, Winegrad v New York University Medical Center, 64 N.Y.2d 851 [19851). Thus, the burden shifted to plaintiff to
raise an issue of fact as to this claim (see, Alvarez v. Prospect Hosp., 68 N.Y.2d 320 [1986)). In opposition, plaintiffs' expert did not
address whether defendant provided informed consent or the adequacy of the information he provided to plaintiff (see, Evans v.
Holleran, 108 A.D.2d 472 [2nd Dept.. 1993]) and thus did not raise an issue of fact. Thus, that portion of the defendant's motion for
summary judgment dismissing the second cause of action is granted.

Based on the foregoing, it is

ORDERED that the motion (007) by defendant, Michael Gentilesco, M.D., for summary judgment pursuant to CPLR §3212 dismissing
the action as against him is granted to the extent that the second cause of action is dismissed; and it is further

ORDERED that the plaintiff's attorney is directed to forward an unredacted copy of the physician's affirmation annexed to the plaintiffs
opposition papers directly to the undersigned's chambers and to serve an affidavit of such filing upon counsel for the defendants
within ten days after service upon the plaintiff's attorney of a copy of this order and, in the absence of such filing, the defendants shall
have leave to move to dismiss the complaint.
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