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.. | | oééa?m

ATTORNEY OR PARTY WITHOUT ATTORNEY (Nane a;n.s}: TELEPHONE NO.: T

FORt GOURT USE ONLY
| Ricardo Echeverria, Esqg., CSB 166048 (909) 621-4935

SHERNOFF, BIDART DARRAS, ECHEVERRIA, LLP
600 S, ndian Hill Boulevard

Claremont, California 91711 FI L E J!) '

FP!\!D
ATTORNEY FOR (Name}:  Plaintiff -t LOS ANGELES SUPERIOR CQURT
Ingert namme af cowrl and name of judiclal distict 2ad brarch courd, W any: , ’ ¢
Los Angeles Superlor Cour{ MAY 29 2009 JUN ~ 1 7009
Central District \ L ARKE, GLERK

A=W anl¥ ¥ \ c
PLAINTIFF/PETITIONER; BRIAN NOVACK, MD FH.JNG WINLUAJTE o2 r ;

ar
. BY AV. AYALA, DEPUTY
DEFENDANT/ RESPONDENT: STATE FARM MUTUAL AUTOMOBILE INS. CO. etal

REQUEST FOR DISMISSAL .
1 Personal injury, Property Damage, or Wrongful Death : CASE NUMBER:
[ Motor Vehicle ‘Other BC 442007
Cr Family Law
[3 Eminent Domain _
Other (specify) : Bad Faith, Intesference with Contractual Relations, 8! al.
[ - A conformed copy will not be returned by the clerk unless a method of return is provided with the document. J
1. TO THE CLERK: Please dismiss this action as follows:
a. ([0 Wwithprejudice  (2) D3 Without prejudice
b. ()] Complaint )3 Petition _
@[] Cross-complaint filed by (name):  on(dafe):
@[] Cross-complaint filed by (name): on (date):

(5 {1 Entire action of all parties and ail causes of action
) Other (specify):* Complaint as to Stephen Rothman, MD, ONLY

Date: May 29, 2009
RICARDO ECHEVERRIA

{FYEE OR PRINT NAME OF ATTORNEY ] PARTY WITHOUT ATTORNEY) Lo TSIGNATURE)
“If diswiassl requesied is of specified pariles only of spscified causes of acllan only, or of Attornay or plirty without attorney for:

specifled cross-curtglainis only, so slals and identify the parlies, causes of aciion, or
Cross. taints fo be di d

<] PlaintffPetitioner [l Defendant’Respondent
Cross - complainant :

2. TO THE CLERK: Consent to the above dismissal is hereby given.™

Date:
(TYPE OR PRINT NAME OF EJ ATTDRNEYE PARTY WITHOUT ATTORNEY) ' {SIGNATURE;}
|t a cross-complainl - or Rasponse (FamilyLaw) seeking afrmalve Attorney or parly without attorrey for:
selef ~is oo fle, ine altoey for cross-complainant (respandent) T .
musl sign tMs consent if required by Code of Civil Procedure D PlaintifffPetitioner D Defendant/Respondent
section 561 /@P’ @- Cross - complainant

be, o
1  Dismissal entered on (date): as to only (name):
5. ] Dismissal not entered as requested for the following reasons (specify).

(To befompleted by clerk)
3. ﬁ)}smissal entered as requested on (date):  JUN ~ 1 2009
4.

8. [] a. Attorney or party without attormney nolified on (date).
b. Altorney or parly without altorney not notified. Filing party failed to provide .

[] acopytoconformed {] means to return conformed copy JOHN %KE' CLERK

Date; JUN ~1 2009 Clerk, by % < /, A , Depuly
‘ 7
s Couneh o i REQUEST FOR DISMISSAL /4 Rl o oo e B Y
982(a)5) [Rev. January 1.1897) .

2002 @ American LepalNel, Inc,
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ATTORNEY OR PARTY WITHOUT ATTORNEY (Nama, State Bar number, and address): h's
Ricardoe Echeverria, Esq. (1660497 FI
I~ SHERNOFF BIDART DARRAS ECHEVERRIA, LLP i
600 South Indian Hill Boulevard LOS ANGELES SUPERIOR COUNT
Claremont, California 91711 i |
TELEFHONENO: 909,621 .4935  FAXNO.(Optons): 909, 625.6915
E-MAIL ADDRESS (Dptional): ‘PR 29 2009
ATTORNEY FOR (Name): Plaintiff, BRIAN NOVACK, M.D. N A QLARKE. Ak
SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES ‘A ! R
STREETAODRESS: 111 North Hill Street o 8 HEZ
MAILING ADDRESS: SAME e '
cnvaNpziPconE Log Angeles, California 90012 HONORABLE CHARLES F. PALMER ,
BRANCH NaME: CENTRAL DISTRICT DEPARTMENT 33
PLAINTIFF: BRIAN NOVACK, M.D. CASE NUMBER: '
DEFENDANT: STATE FARM MUTUAL AUTOMOBILE INSURANCE BC 412007
Ref, Na. ot Fite Noi: \
PROOF OF SERVICE OF SUMMONS

(Separate proof of service is required for each party served.}

1. Atthe time of service | was at least 18 years of age and not a party fo this action.
2. |served copies of:

& Summons

b. Complaint .

c. Altemative Dispute Resolution (ADR) package

d. Civil Case Cover Shest (served in complex cases only)

e. [__] Cross-Complaint ) N ) ) !
[ other (specify documents): Notice of Case Assignment ~ Unlimited Civil Case; Civil Case Cover Sheet Addendum and

Statement of Location; NE Program Information.

3. a. Parly served (specify name of parly as shown on documents served); STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, a corporation

o

Person {other than the party in item 3a) served on behalf of an entity or as an authorized agent (and not a person
: under item 5b on whom subsfitute service was made) (Specify name and relationship to the party named in item 3af:

Lorie Rafter - Manager/Authorized Agent E£or Process
4. Address whera the party was served: 3345 Michelson Drive, Fourth Floor

Trvine, California 92612
5. I served the party (check proper box)

a. by personal service. | personally delivered the documents listed In itern 2 to the party or person authorized to
receive service of process for the party (1)} on (date): 04-27-09 (2)at (ime); 2:30 PM

b, |1 by substituted service. On (dafe): at (time): [ left the documents listed in item 2 with or
In the presence of (name and title or relationship to person indicated in item 3):

(1) [_1 (business) a person at least 18 years of age apparently in charge at the office or usua place of business
of the persan to be served, | informed him or her of the general nature of the papears.

e
g, e

{2 |:':] {home) a competent member of the housshold (at least 18 years of age) at the dwelling house or ususl ;
place of abode of tha party. | informed him or her of the general nature of the papers.

{3) [::i {physica! address unknown) a person at 'east 18 years of age apparently in charge at the usual maifing

Ty s,
t

Y Ry
v o YA

address of the person to ba served, other than a United States Postal Service post office box. | Informed
him or her of the general nature of the papers.

(4) [] ttheroatfter malled (by first-class, postage prepald) ¢copies of tha documents to the parson to be served
at the place where the coples were left (Code Civ. Proc,, §415.20). | mailed the documents on
{date): from (city): or [__] a declaration of malling is attached,

(6) [_1 1atlach a declaration of diligence stafing actions taken first to atternpt personal setvice.
i . Page fof 2
Form Adopted for Mandatory Use Code of Clvll Provedura, § 417.10
Judicial Council of California

POSG10 [Rev. Jaauary 1, 2007] PROOF OF SERVICE OF SUMMONS
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' ) . . . '

PLAINTIFF: BRTAN NOVACK, M.D. CASE NUMBER:

BC 412007

_DEFENDANT: STATE FARM MUTUAYL AUTOMOBILE INSURANCE

¢. || by mailand acknowlodgment of racetpt of service. | mailed the documents listed En item 2 1o the party, o the
address shown in item 4, by first-class mall, postage prepaid,

(1) on (dats): (2} from (city):

{3) [__] with two copies of the Notice and Acknowledgment of Receipt and a postage-paid return envelope addressed
to me. (Aftach completed Notice and Acknowledgement of Receipt,) (Code Civ. Proc., § 415.30.) -
(4) E:l to an address outside California with return receipt requested. (Code Civ. Proc., § 415.40.)

d. [_] by other means (specify means of service and authorizing code section):

1 Additional page describing service Is attached.
6. The "Notice to the Person Served" (on tha summans) was completed as follows:

a. [_] asanindividuat defendant,
b. 1 asthe person sued under the fictitious name of (specify):
z' as occupant. STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,

On behalf of (specify): a corporation
under the following Cade of Civil Procedure section:

(X1 416.10 {carporation) (3 415.95 (business organization, form unknowr)
7] 416.20 (defunct corporation) [ 416.60 (minor)
[~ 416.30 (joint stock company/association) [ 416.70 {ward or conservatee)
1 416.40 (asscciation or partnership) L] 416.90 {authorized person)
(2] 416.50 {public entity) L1 415.46 (occupant)
3 other:

7. Person who served papers
a, Name: Michael A. Tarango, Jr., RCPS #893 Michael R. Milazzo, RCPS, Inc.

b. Address: P Reglgtered Callfornia Process Servers
¢. Telephone number: %’E_mxm{uﬂm tr;oit gfféci ?ox 177;1

d. The fee forservicewas: $ 76.18 ESSERIICE L E o alifornia 785-1771

e. 1am: T: 909.989.,6115 F: 909.989.6415

(N I:] not a registered California process server,
(2) [] exempt from registration under Business and Professlons Code section 22350(b).
(3) .X_] registered Califomia process server; and

() I:] owner employee 3 independent contractor.
i) Registration No.: 1154

(liy County: San Bernardino

8. | declare under penalty of perjury under the laws of the State of Califoria that the foregoing is true and correct.
or
9. [_] 1am acCallfornia sheriff or marshal and | certify that the foregoing is frue and comect.

Date: oiu:—zv-og

#

{:F
Micjiael A. Tarango, Jr., RCPS #893 } e e
{NAWE OF PERSCON WHO SERVED PAPERS/SHERIFF DR MARSHAL) ”'/erNATURs)/ /
G
7

POS-010 |Rav, January 1, 2007)

PROOF OF SERVICE OF SUMMONS Page 20l 2
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 05/05/09 * DEPT. 311
HONCRABLE Carl J. Wesl uparl R. Rully DEFUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
Nona Deputy Sheriff]] Nomne Reporter
130 amiBC412007 _ Plaindff
Counsel
BRIAN NOVACK M D No Appearances
Ve Defendant

STATE FARM MUTUAL AUTOMOBTLE Counsel
INSURANCE COMPANY ET AL

NON-COMPLEX 5-5-09

NATURE OF PROCEEDINGS:
COURT ORDER

This Court makes its determination whether or not thisg
case should be deemed complex pursuant to Rule 3.400
of the California Rules of Court.

This case is designated non-complex and ls reassigned
to Judge Edward A. Ferns in Department 69 at
Stanley Mosk Courthouse for all Ffurther proceedings.,

Court orders any complex case fee paid to be refunded.

Plaintiff is ordered to gerve a copy of this minute
order on all parties forthwith and file a prouf of
service in Department 69 withinm Five (5) days of
gervice.

Any party objecting to the non-complex designation
must file an objection and proof of pervige in
Department 311 within ten .(10) days of service of this
minute order, Any response to the objection must be
filed in Department 311 within seven (7). _days of
service of the objection. This Court will make its
ruiigg;gmmthawsubmittgdﬁglgggﬂnga.

CLERK®3 CERTIFICAIE OF MAILING/
NOTICHE OF ENTRY OF ORDER

_ MINUTES ENTERED
Page 1 of 2 DEPT. 3.1 UB/Un/09
CQUNTY CLERK
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 05/05/09 ‘ * DEPY, 311
HONORABLE Carl J. West moar| R. Rully PYPUTY CLERK
BIONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
" None Depury Sheriffff None Reparier
B:30 am|BC412007 . Plainlf¥
. ' Coungsl
BRIAN NOQVACK M D No Appearances
v ' Defendant: -

STATE FARM MUTUAL AUTOMOBILE Counsel
INSURANCE COMPANY ET AL

NON-COMPLEX 5-~5-09

NATURE OF PROCEEDINGS:

1, the below named Executive Officer/Clerk of the
above-entirled couxt, do hereby cextify that I am noL
a party to the cause herein, and that this date I
gerved Notice of Entry of the above minute order of
05-05-09 upun each party or counsel named below by
depositing in the United States mail at the courthouse
in Los Angeleg, California, one copy of the

original entered herein in a separate sealed envelope
for each, addressed as shown below with the postage
thereon fully prepaid.

Date: 05-05-09

Jebn A. Clarke, Executive Officer/Clerk

By

T.Lewis

SHERNOFF, BIDART, DARRAS, ECHEVERRIA, LLP
Michael J. Bidart, Hsq.

600 fouth Indian Hill Boulevard
Claremont., CA. 91711 :

‘ MINUTES ENTERED
Page 2 of 2 DEPT. 311 0s/a5/09
_ COUNTY CLERK




Case 2:09-cv-04114-ODW-PJW Document 1-9 Filed 06/09/09 Page 8 of 66 Page ID #:378

NOTICE SENT TO: EILLE D

LOS ANGELES SUPERIOR COURT
Bidart, Michael J., Esqg.

%

Shernoff Bidart Darras Echeverria, LLP MAY —'8 2008
600 South Indian Hill Boulevard
Claremont, CA 91711 JOHN A, OLARKE, CLERK

BY AV, AYMA, DEPUTY

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

CASE NUMBER
BRIAN NOVACK M D
Plaintiff(s), BC412007
VS.
STATE FARM MUTUAL AUTOMOBILE INSURANCE NOTICE QF CASE
Defendant(s). MANAGEMENT CONFERENCE

TO THE PLAINTIFF(S)/ATTORNEY (8) FOR PLAINTIFF({S) OF RECORD:

You are ordered to serve this notice of hearing on al parties/attorneys of record forthwith, and meet and confer with all parties/
atorneys of record about the matters io be discussed no later than 30 days before the Case Management Conference.

Your Case Manégement Conference has been scheduled for _September 4, 2009 at 8:30 am in Dept. 69 at
111 N. Hill Street, Los Angeles, California 90012,

‘Pursuant to California Rules of Court, 3.720-3.730, a completed Case Management Statement (Judicial Council form # CM-110)
must be filed at least 15 calendar days prior to the Case Management Conference. The Case Management Statement may be filed
jointly by all parties/attorneys of record or individually by each party/attomey of record. You must be familiar with the case and be
fully prepared to participate effectively in the Case Management Conference.

At the Case Management Conference, the Court may make pretrial orders including the following, but not limited to, an order
establishing a discovery schedule; an order referring the case to Alternative Dispute Resolution (ADRY); an order reclassifying the
case; an order dismissing fictitious/unnamed defendants; an order setting subsequent conference and the trial date; or other orders
to achieve the goals of the Trial Court Delay Reduction Act (GC 68600 et seq.)

Notice is hereby given that if you do not file the Case Management Statement or appear and effectively participate at the Case
Management Conference, the Court may impose sanctions pursuant to LASC Locg) Rule 7.13, CCP Sectiong 17%%, 575.2, 583.150,
583,360 and 583.410, GC Section 63608 (b), and Califernia Rules of Court 2, %—

Date: May 8, 2009

Judicial Officer

_ EDWARD A. FERNS
_ CERTIFICATE OF SERVICE
1, the below named Bxecutive Officer/Clerk of the sbove-entitled court, do hereby certify that I am not a party 1o the cause herein,
and that on this date I served the Notice of Case Management Conference upon each party or counsel named above:

[ 1 by depositing in the United States mail at the courthouse in Los Angeles, California, one copy of the original filed herein in a
separate sc:g;cd envelope to each address as shown above with postage thereon fully prepaid,

[ 1by persona%’iy giving the party notice upon filing the complaint,

Date: May 8, 3009 John A. Clarke, Executive. Officer/Clerk
£
{1 by , Deputy Clerk

]
LACIV 132 (Rev. 01/07)

Cal. Rules of Court, rule 3.720.3.730
LASC Approved 10-03

LASC Local Rules, Chapter Seven
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ROBIE & MATTHAI ORIGIN ALFILED

A Professional Corporation .
JAMES R. ROBIE, SBN 67303 MAY 1 q Zﬂﬂg
STEVEN S. FLEISCHMAN, SBN 169990 ,
?(%\gIDG} . VgI%{NMANS S.BN1 %38'286
. ran yenue, ulte . . ST
Los Angeles, (%\3 900712609 LOS AN GELES -
elephone: - U e e T T ‘
Facomile: (213; 624-2563 qUPERIOR COURL
Attorneys for Defendant STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES '
BRIAN NOVACK, M.D. CASE NO.: BC412007
Plaintiff,
' DEFENDANT STATE FARM
VS. - MUTUAL AUTOMOBILE
INSURANCE COMPANY’S
STATE FARM MUTUAL OBJECTION TO NON-COMPLEX
AUTOMOBILE INSURANCE DESIGNATION
COMPANY, a corporation; STEPHEN )
ROTHMAN, M.D., an individual, DOES ) Discovery Cut-Off : None
1-100, Motion Cut-Off  : None
‘ Defendants. Filing Date : April 16, 2009

Trial Date : None

Pursuant to the Court’s May 5, 2009 minute order, defendant State Farm Mutual
Automobile Insurance Company (“State Farm”) hereby objects to the Court’s designation
that this case is non-complex and requésts that this Court order the case designated
complex pursuant to Rule 3.400 of the California Rules of Court. .

Because there was no hearing leading to the Court’s May 5, 2009 minute order,
State Farm is not able to address whatever specific concerns the Court may have had
leading to its determination that this case is not complex. Nonetheless, State Farm submits
that this case fits the criteria for complex designation and should be designated complex.

Although at first blush rplaint;iff’s 45-page complaint may appear to be an ordinary

first-party “bad faith” action brought against an insurance carrier, that is simply not the

K:\1010\Novack v. State Farm\Objection Non-Complex Desig. wpd 1

STATE FARM’S OBJECTION TO NON-COMPLEX DESIGNATION
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case for at least three reasons. First, Plaintiff’s complaint alleges a complex class action
that could entail extensive discovery jﬁst to determine who ‘the members of the class would
be. Second, by the alleged class action, plaintiff seeks an extraordinarily broad mandatory
injunction. Third, there are numerous threshold issues of law that will need to be
resolved, not only in respect to the suitability of the class action allegations, but also
Plaintiff’s substantive claims under Business & Professions Code section 17200 and on the
“bad faith” cause of action.

Plaintiff’s third cause of action alleges a statewide class action defined in paragraph

OO -1 N i B W N

139 of the complaint as all California residents who were State Farm policyholders, who

—t
<o

submitted an uninsured/underinsured motorist claim within the last four years where State

—
—

Farm failed to disclose the “potential bias” (whatever that means) of any retained

consultant. State Farm is the state’s largest automobile insurer. State Farm has handled

(SO —
W N

tens of thousands of uninsured and underinsured claims in California over the alleged four-

a—
i~

year class period. Just to determine membership in the alleged class, tens of thousands of

[—
LA

claim files would have to be manually reviewed in order to determine if: (a) a consultant

was retained; (b) whether that consultant had some “alleged bias”; and (c) what was

P Y
-1 o

disclosed to the insured claimant regarding the consuliant’s past experience with State

—
oQ

Farm. Some of those claims may also have resulied in litigation where outside counsel was

-
\O

retained. To the extent discovery is permitted of such files, they may well have to be

]
o

subpoenaed, as the outside counsel are not parties to this action. Outside counsel’s files

would then have to be reviewed for privileged materials before they can be produced

8 B

(should the Court so order). Indeed, Plaintiff asserts that his proposed class can “only be

determined by appropriate discovery . . . .” (Complaint, § 141.) There will need to be

SR
&= W

intense court supervision of any such discovery, including the propriety thereof, should the

| \]
Lh

case ever proceed to that point, since it appears that plaintiff’s want access to tens of

thousands of claim files. Thus, the case involves “management of . . . a substantial amount -

[ S
~1 &

of documentary evidence.” (Cal. R. Ct., rule 3.400(b)(2).) Moreover, the complaint also

ta
o0

appears to seek information regarding pending claims still being litigated, which

K:\1010\Novack v. State Farm\Objection Non-Complex Desig.wpd 2

STATE FARM’S OBJECTION TO NON-COMPLEX DESIGNATION
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necessarily raises privilege issues. All of this discovery Wi}l require intense judicial
supervision, which is precisely what the Complex-COurts were created to handle.
Moreover, the complaint secks an incredibly broad injunction. The complaint seeks
a mandatory injunction to requife State Farm to disclose in every uninsured/underinsured
motorist claim in the last four years, as well as every future claim, the number of times an
expert has been retained by State Farm and the amount paid to that expert. (Complaint,
19 132-133.) The complaint does not limit the relief sought to retained doctors who
perform independent medical examinations. Presumably, outside counsel, photographers,
investigators, accident reconstruction experts and all other litigation support vendors would
also be subject to this injunction. Should the Court ever decide to grant such an oppressive
injunction, great attention would have to be paid to the scope, application and supervision
of any such injunction. After all, injunctions generally do not issue to prevent a breach of
contract. (Code Civ. _Proc. § 526(b)(5); Civ. Code § 3423(6).) To the extent that the
injunction would be based upon some unspecified statute, injunctions which command a
party to obey the law are improper, because the party is already obliged to obey the law.
(See City of Redlands v. Coun& of San Bernardino (2002) 96 Cal. App.4th 398, 416
[holding that “obey the law” injunctions are improper and unenforceable].) Moreover,
should any such ijunction ever issue, the Plaintiff would be asking the Court fo sit as a
super-discovery referee to supervise court-mandated disclosures in all
uninsured/underinsured motorist claims for the indefinite future. (See Ellison v. Ventura
Post Dist. (1978) 80 Cal.App.3d 574, 581-581 [court should not issue injunction which
would require continuing court proceedings to enforce].) Thus, should the Court ultimately
grant any of the class-related injunctive relief sought in the complaint, there will need to be
substantial post-judgment judicial supervision of any such injunction. (Cal. R. Ct. rule

3.400(b)(5).)

K:\1010\Novack v. State Farm\Objection Non-Complex Desig.wpd 3

STATE FARM’S OBJECTION TO NON-COMPLEX DESIGNATION
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In addition, there are numerous complex issues of law, which will require extensive
court time to address and resolve.! This is not a simple fir;t—party “bad faith” action. This
action involves a disputed underinsured motorist claim. The gravamen of Plaintiff’s claims
is that State Farm opposed discovery requests Plaintiff served seeking to obtain
inforrﬁation about financial payments made to a medical consultant, defendant Stephen
Rothman, M.D. Plaintiff complains that State Farm opposed Plaintiff’s attempts to obtain
discov&y from State Farm in Los Angeles Superior Court proceedings, and a related
petition for writ of mandate filed in the Court of Appeal, that were initiated in the first
instance by Plaintiff. (Complaint, 1§ 67-102.) However, those matters are privileged under
Civil Code section 47. In defending against Plaintiff’s underinsured motorist claim, State
Farm “steps into the shoes” of the third-party tortfeasor and is permitted to defend the
plaintiff’s claim. Thus, one court has held that there is no such thing as a “bad faith
defense.” (California Physician’s Service v. Superior Court (1992) 9 Cal.App.4th 1321.)
Accordingly, the litigation privilege in Section 47 applies as a defense to Plaintiff’s claims.
(See id. at p. 1330; Old Republic Ins. Co. v. FSR Brokeragé, Inc. (2000) 80 Cal.App.4th
666, 687-688; Nies v. National Auto. & Cas. Ins. Co. (1988) 199 Cal. App.3d 1192, 1201
[insurance company “had an absolute right to defend” against an uninsured motorist
claim].) On the other hand, Plaintiff will assert that State Farm owed it a quasi-fiduciary
duty to fairly and timely investigate and pay its uninsured motorist claim. Extensive
judicial resources will have to be devoted to resolving this issue and determining what acts
-complaiﬂed of are privileged under Ci\lril Code section 47 and what acts, if any, are not
privileged. Becauée of the manner in which Plaintiff’s complaint is alleged, it may be that
procedurally State Farm cannot move for suminary adjudication on this issue because it
does not address an entire cause of action (depending upon the Court’s ruling). Thus, State
Farm may have to use other “procedural devices” such as a motion to strike or motion in

limine to address this issue. (Hindin v. Rust (2004) 118 Cal.App.4th 1247, 1259.) Again,

! By addressing these issues, State Farm is not atterpting to argue the merits of
this dispute, but simply wishes to emphasize the complex nature of the present dispute.

K:\1010\Novack v. State Farm\Objection Non-Complex Desig. wpd 4
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this is a matter better addressed by a Complex Court which can, among other things,
decide this issue as a threshold qﬁestion of law. ‘
There are numerous other complex issues of law raised by Plaintiff’s complaint,
including but not limited to the following:
1. Can Plaintiff state a claim for restitution on its claim under Section 172007
~ Plaintiff has not alleged that it paid any money to State Farm for which it
seeks restitution. Instead, it alleges a simple breach of contract. (Korea
Supply Company v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1144,
1148.) If Plaintiff cannot seek restitution, does Plaintiff have standing under
Section 17200 to seek injunctive relief? (See Buckland v. Threshold Enters.
Ltd. (2007) 155 Cal.App.4th 798, 817 [holding that standing under Seétion
17200 for hjmctive relief is lacking where the plaintiff is not entitled to
restitution]; Citizens of Humanity, LLC v. Costco Wholesale Corp. (2009)
171 Cal.App.4th 1, 22 [same]; Kwikset Corp. v. Superior Court (2009) 171
Cal. App.4th 645, 654-656 [same].) A motion to determine these issues as a
threshold question of law would be an ideal procedural mechanism to resolve
these issues. Indeed, State Farm is informed and believes that this Court,
sitting as a complex court, decided a virtually identical issue in another case
against an insurance company, entitled Webster v. Allstate Insurance Co.,
- docket No. BC338075, as a threshold question of law.
2. Are the Plaintiff’s claims subject to the anti-SLLAPP statute because they are
based upon litigation conduct, which is privﬂeged under Civil Code section
477 |
3. Does Plaintiff’s complaint allege a valid cause of action under Section 17200
for alleged unlawful and unfair business practices, both of which requirca
purported violation of a statute as a predicate offense. (Cel-Tech
Communications, Inc. v. Los Angeles Cellular Tel. Co. (1999)_20 Cal.4th
163, 180‘[un1awfu1]; Inre Firéafms Cases (2005) 126 Cal.App.4th 959, 973

KALOIO\Novack v. State Farm\Objection Non-Complex Desig.wpd 5
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funfair]; Gregory v. Albertson's Inc. (2002) 1(}4 Cal.App.4th 845, 854
[unfair].) To the extent tha£ Plaintiff relies upon Insurance Code section
790.03 and/or Insurance Regulations to provide the predicate offense, would
such reliance be an improper attempt to circumvent the Célifornia Supreme
Court’s seminal decision in Moradi-Shalal v. Fireman's Fund Ins. Cos.
(1988) 46 Cal.3d 287, holding that no private right of action exists under
Section 790.037 (See Textroﬁ Financial Corp. v. National Union (2004) 118
Cal.App.4th 1061, 1070 [“parties cannot plead around Moradi-Shalal's
holding b)lr merelj relabeling their cause of action as one fof unfair
competition”].) |

4.  Are Plaintiff’s class allegations so fatally deficient on their face that they are
due to be stricken now?

3. Even if the class allepations are permiited to proceed beyond a pleading
phase, is the class definition infirm on the grounds that it is uncertain in
scope or failsafe in nature, and can plaintiff satisfy his burden to show other
class action requirements are met, such as adequacy, typicality, |
commonality, etc.?

In short, this is anything but a simple first-party “bad faith” case. Careful and
intense judiéial oversight is necessary to see that this case is handled in an efficient
manner. Accordingly, State Farm respectfully requests that this Court designate this case '
as complex and rescind its May 5, 2009 assignment to Department 69. |
DATED: May 13, 2009 ROBIE & MATTHAI

A Professional Corporation
JAMES R. ROBIE

STEVEN S. FLEISCHMAN
DAVID J. WEINMAN

O%J'L{’K ~'r Jé@

ROBIE
Atto neys for Defendant STATE FARM
MUTUAL AUTOMOBILE INSURANCE
COMPANY

K:\10I0\Novack v. State Farm\Objection Non-Complex Desig. wpd 6
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PROOF OF SERVICE

I declare that T am over the age of eighteen (18) and not a party to this action. My
business address is 500 South Grand Avenue, Suite 1500, Los Angeles, CA 90071.

On May 13, 2009, I served the foregoing document(s) described as: DEFENDANT

ARi_VV.I MUTUAL AUTOMOBILE INSURANCE COMPANY’S OBJECTION
TO NON-COMPLEX DESIGNATION on all interested parties in this action by placing
a true copy of each document, enclosed in a sealed envelope addressed as follows:

##% [ SEE ATTACHED LIST]***

()  BY MAIL: as follows: 1am "readily familiar" with the firm's practice of
collection and processing of correspondence for mailing with the United States
Postal Service. I know fhat the correspondence was deposited with the United
States Postal Service on the same day this declaration was executed in the ordinary
course of business. I know that the envelope was sealed and, with IFosta e thereon
fully prepaid, placed for collection and mailing on this date in the United States mail
at Los Angeles, California.

() BY PERSONAL SERVICE: I delivered such envelope by hand to the above
addressee(s). :

(x) BY OVERNIGHT COURIER: I caused the above-referenced document(s) to be
delivered to an overnight courier service, for delivery to the above addressee(s).

() BY FACSIMILE TRANSMISSION: I caused the above-referenced document(s)
to be transmitted to the above-named person(s) at the telecopy number(s) following
the names on the service list. _

Executed on May 13, 2009, at Los Angeles, California.

(X) (State) I declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

K:\I010\Novack v, State Farm\Objection Non-Complex Desig.wpd 7
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1 SERVICE LIST
21| [Novack v. State Farm Mutual Auto Ins. Co.{
; LASC Case No. BC412007
Plaintiff’s counsel: Co-Counsel for Defendant State Farm
-~ 4| Michael J. Bidart, Esq. Mutual AutoIns. Co.:
. | Ricardo Echeverria, Esq. Joseph A. Cancila J1., Esq.
5 i Steven Schuetze, Esq. SCHIFF HARDIN LLP
SHERNOFF BIDART DARRAS ECHEVERRIA, 233 South Wacker Drive
6| LLP Suite 6600
600 South Indian Hill Blvd. Chicago, IL 60606-6473
7| Claremont, CA 91711 - , 3 12; 258-5500
(909% 621-4935 (312) 258-5600 Fax
8 || (909) 625-6915 Fax _
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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A Professional Corporation

JAMES R. ROBIE, SBN 67303

STEVEN S. FLEISCHMAN, SBN 169990 MAY 152009
DAVID J. WEINMAN, SBN 143286

500 S. Grand Avenue, Suite 1500

ROBIE & MATTHAI ORIGINAL FILED

Los Angeles, CA 90071-2609 RS
Telephone: @) 706-8000  LOS ANGELES
Facsimile:  (213) 624-2563 SUPERIOR COURT

Attorneys for Defendant STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY

SUPERIOR. COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

BRIAN NOVACK, M.D. CASE NO.: BC412007
Plaintiff, :
DEFENDANT STATE FARM
VS. MUTUAL AUTOMOBILE
INSURANCE COMPANY’S
STATE FARM MUTUAL SUPPLEMENTAL OBJECTION TO
AUTOMOBILE INSURANCE NON-COMPLEX DESIGNATION

COMPANY, a corporation; STEPHEN
ROTHMAN, M.D., an individual, DOES Discovery Cut-Off : None

1-100, Motion Cut-Off :-None
Defendants. Filing Date : April 16, 2009
Trial Date : None

Defendant State Farm Mutual Automobile Insurance Company (“State Farm”)
hereby supplements its prior objection, filed on May 13, 2009, in which State Farm
objected to the Court’s designation that this case is non-complex and requests that this
Court order the case designated complex pursuant to Rule 3.400 of the California Rules of
Court.

Due to inadvertence, State Farm just became aware of the Civil Case Cover Sheet
filed by Plaintiff, a copy of which is attached hereto as Exhibit 1. In that Civil Case Cover
Sheet (paragraph 2), Plaintiff submits that this case should be designated as complex

because of the substantial amount of documentary evidence and substantial post—judgmeﬁt

K:\4720\Pleading\supplemental.obj.complex.wpd 1
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supervision Plaintiff plans to pursue. Thus both Plaintiff and State Farm agree that this

matter should be designated as complex.

Accordingly, for the reasons stated in State Farm’s May 13, 2009 Objections and

herein, this case should be designated as complex.

DATED: May 15, 2009

K\4720\Pleading\supplemental,obj.complex. wpd

ROBIE & MATTHAI

A Professional Corporation
JAMES R. ROBIE
STEVEN S. FLEISCHMAN
DAVID J. WEINMAN

By: o (s

& TAMES R. ROBIE
Attorneys for Defendant STATE FARM
MUTUAL AUTOMOBILE INSURANCE
COMPANY
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STATE FARM’S SUPPLEMENTAL OBJECTION
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FOR COURT USE ONLY
RICARDO ECHEVERRIA, ESQ. 049

SHERNOFF BIDART DARRAS ECHEVERRIA, LLP

600 S. Indi '
CIaremlt?r?tl,acr:]ﬁ:\-I gl'i?'?‘ld . F ILED

raeriontno: (909) 214935 . mxnos (000) 6256915 OO ANGELES SUMERIOR COURT
ATTORNEY FOR (Nemep:  Plaintiff, BRIAN NOVACK, M.D. ' J
SUPERIOR COURT OF CALIFORNIA, COUNTY oF LOS ANGELES ) h ;ﬁ ' x
strReeTappRess: 111 N. Hill Street ;N f ZQUE

MAILING ADDRESS: ~Same-

- CM-010 -
| ATTORNEY OR FARTY WITHOUT ATTORNEY (Mame, turber, and addiess); t

crivanpziecooe: Los Angeles, CA 80012. . Jgﬂy CRARKE; CLERK
sranchname: Central District
CASE NAME: BRIAN NOVACK, M.D. v. STATE FARM MUTUAL AUTOMOBY # ng, DEBUTY
INSURANCE COMPANY, et al, :
CIVIL CASE COVER SHEET Complex Case Designation CASE NUMBER: y
K Unfimited [ Limited O counter [] Joindor BC412007
(Amount {Amount JubeE
demanded demanded is Filed with first appearance by defendant
sxceeds $25,000) '$25,000 or less) (Cal. Rules of Coutt, tule 3.402) DEPT:

items 1-6 below must be completed {see instructions on page 2).

1. Check one box below for the case type that best descrlbes this case:

Auto Tort Contract Provislanally Complex Civil Litigation
[} Aulo (22) [T Breachof contractiwaranty (06)  (Cal. Rules of Court, rulss 2?.400—3.403)
Uninsured motorist (46) L[] Rule3.740 collections (09) L] AntitrustTrads regutation (03)
Other PI/PDIWD (Personal Injury/Proparty 1 other collactions {09) I ] Construction defect (10)
[_lgimagefWrongrul Daath) Tort <]  Insurancs coverags {18} C] Mass t'ort (40)
[] Asbestos (04) C1  other contract (37) L] Securlties ltigation (28}
L] Product fiabilty (24) Real Property []  EnvironmentaliToxic tort {30)
|| Medical malpractice (45) Emirnent domainfinverss []  Insurance coverage claims arising from the
1 Other PIFPDAWD (23) condenmation (14) above listed provisionally complex case
. Non-Pi{PDIWD (Cther) Tort I'T wrongful eviction {33) types (41)
[] Business tortunfair business practice (07) [ |  Other real property (26) EEnlforcement of Judgment
[ civil rights (08) Unlawful Dstalner Enforcement of judgment (20)
'l Defamation (13) 7 tommerdal 31) Miscellanzous Civil Complaint
1 Frad(s - [ - Residental (32) L] Rrico@n _
E1  intellactual propesty (19) ] Drugs(28) . [T other complaiit (not specifiod above) (42)
[] Professional negligance (25) Judlelal Review - Miscallanesus Givil Patitfon
E]  Other non-PUPD/WD tort (35) []  Assetforfeiture (35) il F’ar!ne;sh.l? and corporale gavemance (21)
Emplﬂymenl . E Pe[lhon ra: arbitration award (1 1) i:] Other petltion (nOfSpSCl'ﬂ'Bd abova) (43)
I:] wrongful termination (36) ) E Wit of mandate (02}
Ll other employment (15} £1  Other judiclal review (39}

2, Tniscase [PJis  [Jisnot  complex under rule 3 400 of the Callfornia Rules of Court. If the casa is complex, mark tha
factors requiring exceptional judiclal management:

a. [} Large number of separately represented partios  d. [] Large number of withesses

b. [] Extensive motion practice ralsing difficult or novel e, [ | Coordination with related actions panding In one or mora courls
issues that will be time-consuming to resolva In other counties, states, or counfries, or In a federal court

c. X Substantial amount of documentary evidence f. [ Substantial posudgment judiclal supervision

Remedles sought (check all that apply): a1 monetary b. [] nenmonetary; declaratory or !n;unctwe relief  c. [X] punitive

Numbser of ¢auses of action (specffy} 3

Thiscase [X] is [] isnot adclass action suit.

6. lfthere are any known related cases, file and serve a notice of refated case. (Yt

Date: April 16, 2009

RICARDO ECHEVERRIA : >

=

.a!\:‘-.'...-

=‘=ﬂﬂmv-'- R ATTORNEY FOR PARTY)

ey prnte®s

= ;-- {TYPE OR PRINT NAME}
1 NOTICE

® Plalhtggust Tile this cover sheet with the first paper filed n the action or procd! '

dmg (excapt small claims cases or cases filed
under the Frobate Code, Family Code, or Welfare apd Insfitutions Code). (Cal. Rules of Court, ruta 3.220.) Fallure fo file may result

in dandions

o Filg thig'cover sheet in addition to any cover sheet required by local court rufe.

* If s gse is complax under rule 3.400 et seq. of the Californla Rules of Couft, you must serve a copy of this cover sheet on alf
trﬁ p?;tles to tha action or proceeding.
s« Un is is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statisticat purposes on #Y

aye 1of2
anﬂdupted for Mandalory Use Cal, Rulsa of Court, relas 2,30, 3,40 3,
Judictol Cuuncllnll(}al!fot(;);_&l! . CIVIL CASE COVER SHEET R Cal. 3 tg:dardn %hdm&zﬂmiﬂﬁbﬁostg ;43)
CM-010 IRay. July 1,20
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SHORT THILE: .
Brian Novack,M.P. v. State Farm Mutual Automobile, et al.
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CIVIL CASE COVER SHEET ADDENDUM AND STATEMENT OF LbCATlON
(CERTIFICATE OF GROUNDS FOR ASSIGNMENT TO COURTHOUSE 1LOCATION)

This form is requlred pursuant to LASC Local Rule 2.0 In alf new clvil casa filings in the Los Angeles Superior Cdurh
ltem . Check the lypes of hearing and fill In the estimated length of hearing expected for this case:

JURY TRIAL? ves classaction? [¥lves ummepcaser [lves e estimarep For TRIAL LS 0 HOURS! |4 DAYS
item 1, Select the carrect district and courthouse [ocation (4 steps — i you checked “Limited Case”, skip to Hem Ifl, Py, 4):
Step 1: After first completing the Civil Case Cover Sheet Form, find the main civil case cover sheet heading for your case in
_ the Jeft margin below, and, to the right in Column A, the Civll Case Cover Sheet case typs you selected.
Step 2: Check ona Superior Court type of action in Column B below which best describes the nature of this case,

Step 3: In Column €, circle the reason for the court location choice that applies to the type of action you have checked.
For any exception to the court location, see Los Angeles Superior Court Local Rule 2.0,

Applicable Reasons for Choosing Courthouse Location (see Column C below)

Other Persansl Injury/Froperty

Non-Parsonal Injury/Property

1. ‘Class Actlons.must be filed In the County Courthouse, Cenlral District. 8, Locafion of prnpertY or permanently garaged vehlcla.
2. May ba filed it Central (Other county, or'ne BodEy Infury/Property Damage). 7. Location whera petifioner rasides,
3. Locafion whera cause of action arosa, 8, Location wheraln defendantirespondent functions wholly.
4. Location whera bodfly injury, dealh of damage occurred, 9. Location where one or mors of %%arﬁes reside.
5. Localion whare performance raqulred or defondant resides. 10, Location of Labor Commissioner Oifice.
Step 4. Fill in the information requested on page 4 in tem lil; complete [tem 1V. Sign the declaration.
A . B C
Civil Casa Cover Sheet | Typa of Actlon Applicable Reasons -
¢ Gategory No. {Check anly ona) Sag Stop 3 Above
Q
: Auto {22) [l A7100 Molor Vehicle - Personal Injury/Property BamageMrongful Death 1., 2.4
)
3
< | Uninsured Motorist (46) [0 A7110 Personal Injury/Propetly Damage/Wrongtul Death — Uninsured Motorist | 1., 2., 4,
IJ ABOTO Asbaeslos Property Damage 2,
£ Asbestos (04) F1 A7221 Asbeslos - Personal Injury/Wrongful Death 2
b=
£ Product Liability (24} [0 A7260 Produdt Uabliity (not asbestos or toxiclanvironmentaly 1,2,3,4.,.8.
E .
a .
5 Medical Malpractioa (45) [ A7210 Medica! Malpractics - Physlclans & Surgeons 1.2 4,
E" O A7240 Other Professional Health Care Matpractics 1.2.4.
[=]
g : 0 A7250 Premisss Liablity (2.9., silp 2nd fall) t2 4
o Othar E1 A7230 Intentional Botily injury/Property Damage/Wrongful Death (e.g., .
E' Personal infury agsaull, vandalism, et
B Property Damage |  6lc) 1.2.,4
g . Wrongfil Death [ A7270 Infentional Infilction of Emotional Distress 1.2.3
@3) [l A7220 Other Personal Infury/Properly Damageftrongful Death 1.2, 4.
E = e = — — = ﬁ
= Buslness Tort (07) [ A6028 Other CommelclaliBusiness Tort (not fraudMreach of contract) 1.2.3
£
=3 ]
o
5§ Civil Rights (03} [ AB005 Civil Rights/Discrimination 1.2.,9
-H .
‘g{. pgPefamation (13) [ AS010 Defamation (standar/ibel) 1.2.3
# *
g f'i Fraud {16} 3 A6013 Fraud (no confract) 1.2.3
p
8 &
8 _ Y | .
% Lacil 100 (Rev. 01/07) CIVIL. CASE COVER SHEET ADDENDUM LASC, rule 2.0
LASC Approved 03-04 AND STATEMENT GF LOCATION Fage 1 of 4
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' Brian Novack,M.D. v. State Farm Mutual Automobile, et al,
= .
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F—
5 .
) Profasslonal [0 AB017 Lega! Malpractica 1,2.3
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[«
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é Other (35) O As025 Other Non-Personal Injury/Properly Damage tort 2.3
N . N S R |
et
& W“’“ﬂf‘"(gg{m’“a“"” I AS037 Wrongful Termination 1,23
3 :
g | Ower “—(Tg)]”’“e“' [ AS024 Other Employment Complaint Case 1.2,3
I.E [1 Ag108 Labor Commigsioner Appesls 10.
Breach of Confract/ [1 A5004 Breach of RentaVlsass Contract (not Unfawful Detalner or wrongful aviction) 2., 5.
Wa&r)r;?tv [0 Aso08  ContractWarranty Breach -Seker Plaintiff (no fraud/negligenca) 2,5..
{not Insuranca) ] A6018 Negligent Breach of ContractWarranty {no fraud) ) 4.2.8 "
" {0 As028 Other Breach of ContractWarranty {nol fraud or negligence) 1.2.5
; . ,
b4 .
é Collectians [ As002 Collactitns Case-Selier Plalntiff . 2. 6.,6.
{0g) 0. As012  Other Promissory Note/Colleclions Gase 2. 5.
Insurance Goverage ABO1B Insurance Coverage (not complex) . 1,2.,5.8.
Other Comtract 1 As009 Contractual Fraud _ 1,73, 5.
@7 0 As031 Tortious Inferferance 1, 2.3, 5.
) [0 As027 Other Contract Dlspule{nat breach/nsurance/fraud/imegligence) 1., 2.0 3, B, J
Eminent -
Domaininverse T A7300 Eminant Domaln/Copdemnation Number of parcels 2.
é‘ Condemnalion (14)
o
o B [ As023 Wiongfid Eviclion Case 2,6,
o,
™
g Other Real Property I As0is Morigage Foreclosure 2., 6.
{26} I A6032 Quiet Titla: 2 8
[J AsuBa Other Real Property {not eminent domaln, landlord/tanant, fareclnsure).
- U 2_:_6'
g ——
" Uni Detalner- .
% é‘ ;ﬂ""fn”;mlala(g%r 3 aAso21 Unlawhal Defalner-Gommercial {not drugs or wrongful evicllon) 2.8
a-
g Ugfmglnﬁzﬁg‘;ﬁ i ABD20. Unlawitl Detalner—ResIdemllaFv(not drilgs or wrongful aviclien) 2., 6.
i
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gf = e e e O e e Y S e e s iy
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Misceilaneous Clvil Petitions
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SHORT TITLE; CASE NUMBER
Brian Novack,M.D. v. State Farm Mutual Automobile, et al.
A B c
Givll Casa Cover Shest Type of Action Applicable Roasons -
Catagory No. {CGhuck only ong) Sea Step 3 Abovae
O As151 Wit - Adminlsirative Mandamus 2,8
Writ of Mandate L] AB152  Wkit- Mandamus on Limited Court Case Matlar 2.
{02) L1 A6153  Wilt- Other Lfml_!ad Court Casa Review ' a2
°"‘°””‘fé§?' Review O AB150 Other Writ Zdudicial Roview 2.8.
Antifrust/{rade
Regulation (03) E1As003  AntitrustTrade Regulation 1.2, 8.
Conslruction Defect (10) 3 A6007 Construciion defect 1,23
Claims Involving Mass: . ]
Tort (40) ] As006  Claling Involving Mass Tort 1.2.8
Securities Lillgation (28) 1 A6035 Sacurties Litigation Cese 1.2.5
Toxie Tort
Environmental (30) (I A6036 Texle TerVEnvionmental 1.,2,3,8.
Insuranca Coverage
Glaims from Complex E] ABO14 insurance Coverage/Subogation {complex case only) 1.,2.,6.8
Case (41) )
1 As141 Sister State Judgment 2,9
Enforeement L1 AS160 Abstract of Judgment _ 2., 6.
of Judgment [] AB107 Confession of Judgment (non-domestic relafions) 2.9,
(20 1 Asi40 Adrinistrative Agency Award (not unpald taxes) 5.8
I AB114 Polition/Cerlificata for Entry of Judgment on Mnpald Tax .
L1 Ast12 Other Enforcement of Judgment Case 2" 8- o
Hemermie— Heerire— Al . . - = H
RICO {27) '} AB033 Racketeering ([ICO) Case 1., 2,8
1 A6030 Declaratory Rallef Orly 1,2, 8
Clher Compiaints [1 A8040 Injuncive Relief Only (not domestic/harassment) 2,8
(Nol Specilied Above) -
0 AB011 Qther Gommerciel Complaint Case (ron-tort/or-complex) 1,28
- (42) [J ABOOD Other Civil Complalnt (non-tort/non-complex) 1,2.8.
Partnership Corperation {1 A8113 Partnership and Corporale Governance Casa 2,8
Govemanca{21}
[1 A8121 Civit Haragsment . 2.3.,0.
[ AB123 Workplace Harassment 2 3 g
¥ Bt B a1 -
[J AB124 ElderiDependent Adult Abuse Case 2.3.0
Other Petitions .3, 8.
F 1 (ot Specified Above) [ AB190 Etestion Contest 2. i
H Eg 3 ] A6110 Petition for Change of Naina 2y ;
# £ C1 AG170 Pefition for Rallef from Late Clalm Law 2.3 4.8 [
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SHORT TITLE: - ’ CASE NUMBER
Brian Novack,M.D. v, State Parm Mutual Automobile, et al.

{tem 1l}. Statement of Location: Enter the address of the accident, parly's residence or place of business, performance, or
other ccumstance indicated in ftem |, Step 3 on Page 1, as the proper reason for filing In the cowtlocation you selected.

REASON: CHECK THE NUMBER UNDER COLUMN C ADDRESS:
414 North Camden Drive, Suite 1010
WHICH APPLIES IN THIS CASE .

K1, 2. [33. 04, [35. e, Oy, 038, 09, 310,

CiTY: STATE; 7P CODE:
Beverly Hills CA 90210

tiem IV, Dacfaralion of Assigrtment: 1 daclare under penally of perjury under the laws of the State of California that the foregoing is
true and correct and that the abova-entitled matter is properly ﬁled for assignment to the MAIN courthouse In the

CENTRAL District of the Los Angeles Superior Court (Code Civ, Prog., § 392 et s2q., and LASC Local Rule 2.0,
subde. (b}, (o} and {d)). :

Dated: april 16, 2009

PLEASE HAVE THE FOLLOWING ITEMS COMPLETED AND READY TO BE FILED IN ORDER TO
PROPERLY COMMENCE YOUR NEW COURT CASE:

Original Complaint or Petition.

lffiing a Complaiﬁt. a completed Summons form for issuance by the Clerk,

Civil Case Cover Sheet form CM-010. )
Complate Addendum to Clvil Case CGover Sheet formn LACIV 109 (Rev. 01/07), LASC Approved 03-04.

Payment in full of the filing fee, unless fees have been waived.

A e

Signed order appointing the Guardian ad Litem, JC form FL-935, if the plaintiff or pefitioner is a minor
under 18 years of age, or if required by Court.

7. Additional coples of documents to bé conformed by the Clerk. Coples of the cover sheet and this addendum
must he served along with the summens and complaint, or other fnitiating pleading in the case.

oy
1.3

iq

5 o

Pof :
;9

{;,Lxcw 108 (Rev. 01/07) CiVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0

“LASG Approved 03-04 AND STATEMENT OF LOCATION Page 4 of4
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PROOF OF SERVICE

I declare that I am over the age of eighteen (18) and not a party to this action. My
business address is 500 South Grand Avenue, Suite 1500, Los Angeles, CA 90071.

On May 15, 2009, I served the foregoing documenti(s) described as: DEFENDANT
STATE FA MUTUAL AUTOMOBILE INSURANCE COMPANY’S
SUPPLEMENTAL OBJECTION TO NON-COMPLEX DESIGNATION on all
interested parties in this action bf, placing a true copy of each document, enclosed in a
sealed envelope addressed as follows:

*%% [ SEE ATTACHED LIST]***

() BY MAIL: as follows: Iam "readily familiar" with the firm's practice of
collection and processing of correspondence for mailing with the United States
Postal Service. I know that the correspondence was deposited with the United
States Postal Service on the same day this declaration was executed in the ordinary
course of business. I know that the envelope was sealed and, with postage thereon
fully prepaid, placed for collection and mailing on this date in the United States mail
at Los Angeles, California.

() BY PERSONAL SERVICE: I delivered such envelope by hand to the above
addressee(s).

(x) BY OVERNIGHT COURIER: I caused the above-referenced document(s) to be
delivered to an overnight courier service, for delivery to the above addressee(s).

() BY FACSIMILE TRANSMISSION: I caused the above-referenced document(s)
to be transmitted to the above-named person(s) at the telecopy number(s) following
the names on the service list.

Executed on May 15, 2009, at Los Angeles, California.

(X) (State) I declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

o N AN Al W g

wde
P

(o p oty IR o
__/LINDAZ i . ,B-LAKE " —

K:\4720\Pleading\supplemental . obj, complex.wpd 3

STATE FARM’S SUPPLEMENTAL OBJECTION
TO NON-COMPLEX DESIGNATION
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SERVICE LIST

[Novack v. State Farm Mutual Auto Ins. Co.]

LASC Case No. BC412007

Plaintiif’s counsel:
Michael J. Bidart, Esq.
Ricardo Echeverria, Esq.
Steven Schuetze, Esq.

SHERNOEF BIDART DARRAS ECHEVERRIA,

LLP

600 South Indian Hill Blvd.
Claremont, CA 91711

9093 621-4935

909) 625-6915 Fax

K \d7200\Pleading\supplemental.obj.complex. wpd

Co-Counsel for Defendant State Farm
Mutual Auto-Ins. Co.:

Joseph A. Cancila Jr., Esq.

SCHIFF HARDIN LLP

233 South Wacker Drive

Suite 6600

Chicago, 1L 60606-6473

312) 258-5500

312) 258-5600 Fax

STATE FARM’S SUPPLEMENTAL OBJECTION
TO NON-COMPLEX DESIGNATION
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LAWYERS FOR INSURANCE POLICYHOLDERS

H sHERNOFF BIDART
DARRAS ECHEVERRIA

F

SO @ N W N

11
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26
27
28

‘S"ir{j'j"[)f_}
| L A (pat
MICHAEL J. BIDART #60582 I
RICARDO ECHEVERRIA #166049 Lo
STEVEN MESSNER, #259606 | N T
SHERNOFF BIDART | Lo MR 2 |

DARRAS ECHEVERRIA, LLP Voo Mg)‘/ - "j L
600 South Indian Hill Boulevard .~ T P
Claremont, CA 91711 EE R
Telephone: (909) 621-4935
Facsimile:  (909) 625-6915

R

IR

Attorneys for Plaintiff
SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

BRIAN NOVACK, M.D. Case No.: BC412007
[Hon. Edward A. Ferns]
Plaintiff,
NOTICE OF COURT'S ORDER
VS. DESIGNATING CASE AS NON-

COMPLEX
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, a corporation;
STEPHEN ROTHMAN, M.D., an
individual, DOES 1-100,

| Date Action Filed:  April 16, 2009
Defendants Trial Date: - None

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that pursuant to the Court's Order, a copy of which is
attached hereto, the Court has designated this case as non-complex and reassigned it
to Judge Edward A. Ferns in Department 69 at Stanley Mosk Courthouse for all further -
proceedings. |

Any party objecting to the non-complex designation must file an objection and
proof of service in Department 311 within ten (10) days of service of the minute order.

Any response to the objection must be filed in Department 311 within seven (7) days of

- -

NOTICE OF COURT'S ORDER DESIGNATING CASE AS NON-COMPLEX
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| sHERNDFF BIDART
DARRAS ECHEVERRIA

I
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service of the objection. The Court will make its ruling on the submitted pleadings. ™

—

Date: May 19, 2009 SHERNOFF BIDART
DARRAS EGHEVERRIA, LLP

M

By _- ' e

——R[C CHEVERRIA -
S MESSNER
ttarheys for Plaintiff

o ~N O g W N

11
12
- 13
14
15
16
17
18

LAWYERS FUOR INSURANCE POLIDYHOLDERS

19
20
21
22
23
24
25
26
27
28

2.
NOTICE OF COURT'S ORDER DESIGNATING CASE AS NON-COMPLEX
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SUPERIOR COUi - OF CALIFORNIA, COUNTY C .0S ANGELES

DATE: 05/05/09 ‘ DEPT. 311 R
HONORABLE Carl J, West JUDGE| R. Rully " _ DEPUTY CLERK
HONORABLE _ JUDGE PRO TEM . BLECTRONIC RECORDING MONITOR
None ~ Deputy Shetiff|] None N . Reporter
8:30 am|RC412007 Plaintiff
Counsel
BRIAN NOVACK M D © No Appearances
Vs ‘ Defendant

STATE FARM MUTUAL AUTOMOBILE Counsel
INSURANCE COMPANY ET AL

NON-COMPLEX 5-5-08

NATURE OF PROCEEDINGS:

COURT ORDER

This Court makes its determination whether or not this
case should be deemed complex pursuant to Rule 3.400
of the California Rules of Court,.

This casge 'is designated non-complex and is reassigned
to Judge Edward A. Ferns in Department 69 at
Stanley Mosk Courthouse for all further proceedings.

Court orders any complex case fee paid to be refunded.

Plaintiff isg ordered to gerve a copy of this minute
order on all parties forthwith and file a proof of:
service in Department 69 within five (5) days of
service.

Any party objecting to the non-complex designation
must file an objection and proof of service in
Department 311 within ten {10) days of service of this
minute order. Any response to the objection must be
filed in Department 311 within seven (7) days of
service of the objection. This Court will make its
riuling on the submitted pleadings.

CLERK'S CERTIFICATE OF MAILING/
NOTICE OF ENTRY CF QRDER

_ MINUTES ENTERED
FPage 1 of 2 DEPT. 3211 05/05/0%
COUNTY CLERK
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SUPERIOR COUF. . JF CALIFORNIA, COUNTY C . OS ANGELES

pATE: 05/05/08 DEPT. 311
HONORABLE Carxl J. West JupGEl R. Rully * DEPUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
None ‘ Deputy Sheriffj None L Reporter
8:30 am|BC412007 ' Plaintiff
. Counsel
BRIAN NOVACK M D ‘ No Appearances
VE Defendant

STATE FARM MUTUAL AUTOMOBILE Counsel
INSURANCE COMPANY ET. AL

NON-COMPLEX 5-5-09

NATURE OF PROCEEDINGS:

I, the below named Executive Officer/Clerk of the
above-entitled court, do hereby certify that I am not
a party to the cause herein, and that this date I
gerved Notice of Entry of the above minute order of
05-05-09 upon each party or counsel named below by
depositing in the United States mail at the courthouse
in Los Angeles, California, one copy of the

loriginal entered herein in a separate sealed envelope
for each, addressed as shown below with the postage

thereon fully prepaid.
Date: 05-05-09
John A. Clarke, Executive Officer/Clerk

TANAYA LEWIS

T.Lewls

By:

SHERNOFF, BIDART, DARRAS, ECHEEVERRIA, LLP
Michael J. Bidart, Esg.

600 Scuth Indian Hill Boulevard
Claremont, CA. 91711

MINUTES ENTERED
Page 2 of 2 DERPT. 311 05/05/09
COUNTY CLERK
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Re: Novack v. State Farm Mutual, ef al.
Case No BC 412007

PROOF OF SERVICE

- STATE OF CALIFORNIA, COUNTY OF LOS ANGELES | am empidyed in the County
of Los Angeles, State of California. | am over the age of 18 and not a party to the within
action; my business address is: 600 South Indian Hill Boulevard, Claremont, California
91711.

On May 19, 2009, | served the foregoing documents described as NOTICE OF
COURT'S ORDER DESIGNATING CASE AS NON-COMPLEX on the interested parties
in this action by placing __ the original XX_a true copy thereof enclosed in sealed
envelopes addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST
[] BY MAIL | am "readily familiar" with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with U.S. postal
service on that same day with postage thereon fully prepaid at Claremont, California in
the ordinary course of business. | am aware that on motion of party served, service is
presumed invalid if postal cancellation date or postage meter date is more than one (1)
day after date of deposit for mailing in affidavit.

[} BY FACSIMILE ("FAX") In addition to the manner of service indicated above, a copy
was sent by FAX to the parties indicated on the service List.

| [XX] BY OVERNIGHT MAIL/COURIER To expedite service, copies were sent via
FEDERAL EXPRESS.

1BY PERSONAL SERVICE | caused to be delivered such envelope by hand fo the
individual(s) indicated on the service list.

[XX] (State) | declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

[l (Federal) | declare that | am employed in the office of a member of the bar of this court at
whose direction the service was made.

Executed on May 19, 2009, at Claremont, California.

DEBBIE HUNTER
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Re: Novack v. State Farm Mutual, ef al.
Case No BC 412007

SERVICE LIST

James R. Robie, Esq. Attorneys for Defendant ..

Steven S. Fleischman, Esq. STATE FARM MUTUAL

David J. Weinman, Esq. AUTOMOBILE INSURANCE

ROBIE & MATTHAI COMPANY

500 S. Grand Avenue, Suite 1500

l.os Angeles, CA 90071-2609

(213) 706-8000

FAX: (213) 624-2563

Joseph A. Cancila Jr., Esq. Attorneys for Defendant

SCHIFF HARDIN, LLP STATE FARM MUTUAL

233 8. Wacker Drive, Suite 6600 AUTOMOBILE INSURANCE
~ Chicago, IL 60606-6473 COMPANY

(312) 258-5500

FAX: (312) 258-5600

Stephen Rothman, M.D., Defendant

0233 West Pico Boulevard, Suite 210
Los Angeles, CA 90035-1385
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SUPERIOR COUi.. OF CALIFORNIA, COUNTY . LOS ANGELES

DATE: 05/28/09 DEPT. 311
HONORABLE Carl J. West wpce R. Rully | DEPUTY CLERK
HONORABLE ' JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
none Deputy Sheriff]] IlOIlE . : Reporter
B:30 am;BC412007 Plaintiff
Counsel
BRIAN NOVACK M D IO appeararnces
Vs Defendant
STATE FARM MUTUAL AUTOMOBILE Counsel

INSURANCE COMPANY ET AL

NON-COMPLEX 5-5-09

NATURE OF PROCEEDINGS:

RULING ON COBJECTION TO NON-CCOMPLEX DESIGNATION -
OVERRULED

The Court has read and considered the Objection of
Defendant State Farm Mutual Automobile Insurance
Company's to Non- Complex Designation. The Objection
1is overruled. This order doeg not preclude
designation of the case as complex by the Judge in
the Mosk Courthouse to whom the case is assigned.
This Court's designation of the case as non-complex
is made for purposes of case assignment to a complex
litigation department or to a trial court in the
Mosk Courthouse.

The case remains assigned to Judge Edward A. Ferxrns in
Department 69 at Stanley Mosk Courthouse for all
further proceedings.

Defendant is ordered to serve a copy of this minute
order on all parties forthwith and file a proof of
service in Department 69 within seven (7) days of
service.

CLERK'S CERTIFICATE OF MAILING/
NOTICE OF ENTRY OF ORDER

I, the below named Executive Officer/Clerk of the

 MINUTES ENTERED
Page 1 of 2 DEPT., 311 05/28/09
COUNTY CLERK
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SUPERIOR COUK. OF CALIFORNIA, COUNTY .. LOS ANGELES

DATE: 05/28/09 : DEPT. 311
HONORABLE Carl J. West JUDGE|| R. Rully | ' DEPUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
none Deputy Sheriff|l IlOIIE N Reposter
8:30 amiBC412007 Plaintiff
. Counsel
BRIAN NOVACK M D ne appearances
Vs Defendant -
STATE FARM MUTUAL AUTOMOBILE Counsel

INSURANCE COMPANY ET AL

NON-COMPLEX 5-5-09

NATURE OF PROCEEDINGS:

above-entitled court, do hereby certify that I am not
a party to the cause herein, and that this date I
gerved Notice of Entry of the above minute order of
05-28-09 upon each party or counsel named below by
dep051t1ng in the United States mail at the courthouse
in Los Angeles, Califormnia, one copy of the

original entered herein in a separate sealed envelope
for each, addressed as shown below with the postage

| thereon fully prepaid.

Date: 05-28-09

Joh . Clﬁ ke, Exe: Jklve 0 er/Clerk
" PRI

{ fusan Zuckerman

Robie & Matthai

A Professional Corporation

| James R. Rokie '

Steven 8. Fleischman

David J. Weinman

500 8. Grand Avenue, Sulte 1500
L.A., Ca. 90071-2609

MINUTES ENTERED
Page 2 of 2 DEPT. 311 05/28/09
' COUNTY CLERK
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SHERNOFF BIDART
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MICHAEL J. BIDART #60582
RICARDO ECHEVERRIA #166049

—

L1

2 SHERNOFF BIDART
3 DARRAS ECHEVERRIA, LLP
600 South Indian Hill Boulevard
4  Claremont, CA 91711
5 Telephone: (909) 621-4935
Facsimile:  (909) 625-6915
6
Attorneys for Plaintiffs
7
8 SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 ' -
10 FOR THE COUNTY OF LOS ANGELES
<8 11 5 .
ok RIAN NOVACK, M.D. Case No.: BC412007
Pz 12 [Hon. Edward A. Ferns]
b - Plaintiff,
nE 13 NOTICE OF COURT'S RULING ON
E S 44 Vs, OBJECTION TO NON-COMPLEX
g DESIGNATION
mz 15 STATE FARM MUTUAL AUTOMOBILE
g5 INSURANCE COMPANY, a corporation;
Ep 19 STEPHEN ROTHMAN, M.D., an
g% 17 individual, DOES 1-100,
——118 Defendants. Date Action Filed: 'Aprii 16, 2009
‘ Trial Date: None
19
20 . .
21 TO ALL PARTIES HEREIN AND TO THEIR ATTORNEY'S OF RECORD:
29 Attached hereto is a copy of the Court’s Ruling on Objection to Non-Complex
23 Designation.
o4  Dated: June 4, 2009 SHERNOFF BIDART
. DARRAS VERRIA, LLP
25
26 By :\\/‘>'
o7 CRIGARDOECHEVERRIA ™
) torneys‘/l’f)/r Plaintiff
8 ‘

-1 -

NOTICE OF COURT'S RULING ON OBJECTION TO NON-COMPLEX DESIGNATION
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r ey ) . .
SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
DATE: 05/28/09 X DEPT. 311
HONORABLE Carl J. West ’ junge|| R. Rully DEPUTY CLERK
HONORABLE JUDGE PRO TEM _ ELECTRONIC RECORDING MONITOR
none Deputy Sheriff]| none o " Reportr
B:30 am]|BC412007 : Plaintiff
Counsel :
BRIAN NOVACK M D ne appearances -
VS Defendant

STATE FARM MUTUAL AUTOMOBILE Counsel
INSURANCE COMPANY ET AL

NON-CCOMPLEX 5-5-09

NATURE OF PROCEEDINGS:

RULING ON OBJECTION TO NON-COMPLEX DESIGNATION -
CVERRULED .

The Court has read and considered the Objection of
Plaintiff Brian Novack, M.D. to Non-Complex
Designation. The Objection is overruled. This order
does not preclude designation of the case as complex
by the judge in the Mosk Courthouse to whom the case
is asigned. This Court's designation of the case as
non-complex ig made for purposes of case assignment

to a complex litigation department or to a trial court
in the Mosk Courthouse.

The case remains assigned to Judge Edward A. Ferns in
Department 69 at Stanley Mosk Courthouse for all
further proceedings. .

Plaintiff is ordered to serve a copy of this minute
order on all parties forthwith and file a proof of
gservice in Department 69 within seven (7) days of
service.

CLERK'S CERTIFICATE OF MAILING/
NOTICE OF ENTRY OF ORDER

I, the below named Executive Officer/Clerk of the
above-entitled court, do hereby certify that I am not
a party to the cause herein, and that this date I

MINUTES ENTERED

Page 1 of 2 DEPT. 311 05/28/09
COUNTY CLERK
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF. LOS ANGELES

DATE: 05/28/09 DEPT. 311
 HONORABLE Carl J. West upGe|| R. Rully . DEPUTY CLERK
HONORABLE TUDGE PRO TEM ELECTRONIC RECORDING MONITOR
none Deputy Sheriff|| none Reposter
8:30 am|BC412007 Plaintift

BRIAN NOVACK M D

VS

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY ET AL

NON-COMPLEX 5-5-02

Counsel

no appearances
Defendant
Counsel

NATURE OF PROCEEDINGS:

thereon fully prepaid.

Date: 05-28-09

Michael J. Bidart
SHERNOFF BIDART
DARRAS ECHEVERRIA, LLP

Claremont, Ca. 91711

Page 2

600 South Indian Hill Boulevard

of

served Notice of Entry of the above minute order of
05-28-09 upon each party or counsel named below by
depositing in the United States mail at the courthouse
in Los Angeles, California, one copy of the

original entered herein in a separate sealed envelope
for each, addressed as shown below with the postage

John A. Clarke, Executive_officer/clerk

MINUTES ENTERED
05/28/09
COUNTY CLERK

2 DEPT. 311
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Re: Novack v. State Farm Mutual, et al.
Case No BC 412007

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES [ ani employed in the County
of Los Angeles, State of California. | am over the age of 18 and not a party to the within
action; my business address is: 600 South Indian Hill Boulevard, Claremont California

91711.

On June 4, 2009, | served the foregoing documents described as NOTICE OF
COURT'S RULING ON OBJECTION TO NON-COMPLEX DESIGNATION on the
interested parties in this action by placing __ the original XX_a true copy thereof
enclosed in sealed envelopes addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST
[XX] BY MAIL | am "readily familiar® with the firm's practice of collection and processing
correspondence for mailing. Under that practlce it would be deposited with U.S. postal
service on that same day with postage thereon fully prepaid at Claremont, California in
the ordinary course of business. | am aware that on motion of party served, service is
presumed invalid if postal cancellation date or postage meter date is more than one (1)
day after date of depesit for mailing in affidavit.

[l BY FACSIMILE ("FAX") In addition to the manner of service indicated above, a copy
was sent by FAX to the parties indicated on the service List.

[ BY OVERNIGHT MAIL/COURIER To expedite service, copies were sent via
FEDERAL EXPRESS. ,

[ BY PERSONAL SERVICE | caused to be delivered such envelope by hand to the
individual(s) indicated on the service list.

[XX] (State) | declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

[] (Federal) | declare that | am employed in the oﬁlce of a member of the bar of this court at
Whose direction the service was made.

Executed on June 4, 2009, at Claremont, California.

%@/M %I

DEBBIE HUNTER
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SERVICE LIST

James R. Robie, Esq.

Steven 8. Fleischman, Esq.
David J. Weinman, Esq.

ROBIE & MATTHAI

500 S. Grand Avenue, Suite 1500
Los Angeles, CA 90071-2609

- (213) 706-8000

FAX: (213) 624-2563

Joseph A. Cancila Jr., Esq.
SCHIFF HARDIN, LLP

233 S. Wacker Drive, Suite 6600
Chicago, IL 60606-6473

(312) 258-5500

FAX: (312) 258-5600

Nicholas A. Merkin, Esq.

WOLF RIFKIN SHAPIRO SCHULMAN

& RABKIN, LLP

11400 West Olympic Boulevard, 9" Floor
Los Angeles, CA 90064

(310) 478-4100

FAX: (310) 479-1422

Attorneys for Defendant
STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY

Attormneys for Defendant
STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY '

Attorneys for Defendant
STEPHEN ROTHMAN, M.D.

DISMISSED - PO NOT SERVE
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LONF RS
I * E:D e
ROBIE & MATTHAI . o ?‘*‘ff@ﬁ\w FEIET ¥
A Professional Corporation ¥8 Superior G
JAMES R. ROBIE, SBN 67303

STEVEN S. FLEISCHMAN, SBN 169990 HUN 08 2009
DAVID J. WEINMAN, SBN 143286 d@m A Clarke, £

500 S. Grand Avenue, Suite 1500 : Xecutive gt
Los Angeles, CA 90071-2609 ,;gy Ml N |
Telephone: %213; 706-8000 ‘ TS

Facsimile:  (213) 624-2563

Attorneys for Defendant STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

Nl - " - VL R o I

[u—y
o

BRIAN NOVACK, M.D. | ) CASE NO.: BC412007
' [Ass1gned to the Hon. Edward A. Ferns, Dept.
Plaintiff, 69]

Vs. : NOTICE OF COURT’S RULING ON
. OBJECTION TO NON-COMPLEX
STATE FARM MUTUAL ' DESIGNATION :
AUTOMOBILE INSURANCE _
COMPANY, a corporation; STEPHEN Discovery Cut-Off : None
ROTHMAN, M.D., an individual, DOES Motion Cut-Off : None

1-100, ‘
Filing Date :.ﬁprﬂ 16, 2009
Defendants. : Trial Date . : None

e e e T o S W G S G Sy
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TO ALL PARTIES HEREIN AND TO THEIR ATTORNEYS OF RECORD:

| o T
[T Voo

Attached hereto is a copy of the Court’s Ruling on Objection to Non-Complex

no
ju—y

Designation.

DATED: June 6, 2009 ROBIE & MATTHAI
. A Professional Corpor@

[
(EL B (S

—~

)
=

By:

Y DAVID J. WEINMAN
Attorneys for Defendant STATE FARM
MUTUAL AUTOMOBILE INSURANCE
COMPANY

(A SR S T L R
o ~1 N Lh

K:\4720\Pleading\Notice of Court's Ruling on Objection to Non—CompIc)lDesignation.wpd

NOTICE OF COURT’S RULING ON OBJECTION TO NON-COMPLEX DESIGNATION
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AL

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DA
pATE: 05/28/09 : DEPT. 311 =
HONORABLE Carl J. West unce]l R. Rully DEPUTY CLERK ~
“HONORABLE JUDGE FRO TEM BLECTRONIC RECORDING MONITOR

none Deputy Sheritt}| Tone ‘ Reporler
8:30 am|BC412007 ' Platntiff
Counsel
BRIAN NOVACK M D nc appearances
VS Defendant

STATE FARM MUTUAL AUTOMOBILE Counsel
INSURANCE COMPANY ET AL

NON-COMPLEX 5-5-09

NATURE OF PROCEEDINGS:

RULING ON OBJECTION TC NON-COMPLEX DESIGNATION -
QVERRULED :

The Court has read and considered the Objection of
Defendant State Farm Mutual Automobile Insurance
Company's to Non-Complex Designation. The Objection
ig -gverruled. This order does not preclude
designation of the case as complex by the Judge in
the Mosk Courthouse to whom the case is assigned.
This Court's designation of the case as non-complex
ig made for purposes of case assignment to a complex
litigation department or to a trial court in the
Mosk Courthouse.

The case remains assigned to Judge Edward A. Ferns in
Department 69 at Stanley Mosk Courthouse for all
further proceedings.

Defendant is ordered to serve a copy of this minute
order on all parties forthwith and file a proof of
service in Department 69 within seven (7) days of

iservice.

CLERK'S CERTIFICATE OF MAILING/
NOTICE OF ENTRY OF ORDER

I, the below named Executive Officer/Clerk of the

MINUTES ENTERED
Page 1 0f 2 DEPT. 311 05/28/09
- COUNTY CLERK
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 05/28/09 DEPT. 311
HONORABLE Carl J. West ungefl R. Rully DEPUTY CLERK
HONORABLE FUDGE PRO TEM ELECTRONIC RECORDING MONITOR
nbne Deputy Sheriff|] IlOIE Repaorter
8:30 am|BC412007  Plaintif?

BRIAN NOVACK M D

VS

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY ET AL

NON-COMPLEX 5-5-09

Counsel

no appearances
Defendant
Counsel

NATURE OF PROCEEDINGS:

thereon fully prepaid.

Date: 05-28-00

JOhE;ﬁ' C1
A §

ke,

above-entitled court, do hereby certify that I am not
a party to the cause herein, and that this date I
gerved Notlce of Entry of the above minute order of
05-28-09 upon each party or counsel named below by
depositing in the United States mail at the courthouse
in Los Angeles, California, one copy of the

original entered herein in a separate sealed envelope
for each, addressed as shown below with the postage

Exe@er
JUPY S

(wﬂusan Zuckerman

Robie & Matthail

A Professional Corporation
James R. Robie
Steven 8. Fleischman
| Pavid J. Weinman

500 8. Grand Avenue,
L.A., Ca. S0071-2609

Page

Suite 1500

2 of

MINUTES ENTERED
05/28/09

2 DEPT. 311
’ COUNTY CLERK
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PROQOF OF SERVICE

I declare that I am over the age of eighieen (18) and not a party to this action. My

business address is 500 South Grand Avenue, Suite 1500, Los Angeles, CA 90071.

On June 8, 2009 I served the foregoing document(s) described as: NOTICE OF

COURT’S RULING ON OBJECTION TO NON-COMPLEX DESIGNATION on all
interested parties in this action by placing a true copy of each document enclosed in a
scaled envelope addressed as follows:

*#% [ SEE ATTACHED LIST]***
(X ) BY MAIL: as follows: Iam "readily familiar” with the firm's practice of

()
)

O

collection and processing of correspondence for mailing with the United States
Postal Service. I know that the correspondence was deposited with the United

- States Postal Service on the same day this declaration was executed in the ordinary

course of business. I know that the envelope was sealed and, with postage thereon
fully prepaid, placed for collection and matiling on this date in the United States mail
at Los Angeles, California.

BY PERSONAL SERVICE: I delivered such envelope by hand to the above
addressee(s).

BY OVERNIGHT COURIER: I caused the above-referenced document(s) to be
delivered to an overnight courier service, for delivery to the above addressee(s).

BY FACSIMILE TRANSMISSION: I caused the above-referenced document(s)
to be transmitted to the above-named person(s) at the telecopy number(s) following
the names on the service list.

Executed on June 8, 2009, at Los Angeles, California.

(X) (State) I declare under penalty of perjury under the laws of the State of California

that the above is true and correct.

s
eﬁ%

K:\T20\Pleading\Notice of Court’s Ruling on Objection to Non—CompIezDesignaﬁon.de

NOTICE OF COURT’S RULING ON OBJECTION TO NON-COMPLEX DESIGNATION
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SERVICE LIST

[Novack v. State Farm Mutual Auto Ins. Co.J

LASC Case No. BC412007

Plaintiff’s counsel:

Michael J. Bidart, Esq.

Ricardo Echeverria, Esq.

Steven Schuetze, Esq. ‘

SHI%)RNOFF BIDART DARRAS ECHEVERRIA,
LL

600 South Indian Hill Blvd.

Claremont, CA 91711

909; 621-4935

909) 625-6915 Fax

Co-Counsel for Defendant State Farm
Mutual Auto Ins. Co.:

Joseph A. Cancila Jr., Esq.

SCHIFF HARDIN LLP

233 South Wacker Drive

Suite 6600

Chicago, IL 60606-6473

23123 258-5500

312) 258-5600 Fax

K:\4720\Pleading\Notice of Court's Ruling on Objection to Non«ComplmBDcsignaﬁoa.wpd
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LAWYERS FOR INSURANCE FPOLICYHGLDERS

DARRAS ECHEVERRIA
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|

Wi sHERNDFF BIDART

A
. - 2500
- ' g
1 MTCHAEL J. BIDART #60582 _ [ s o o o (fresr
RICARDO ECHEVERRIA #166049 ' R T A ¢
-2 STEVEN MESSNER, #259606 A T
3~ SHERNOFF BIDART : SIS SR
DARRAS ECHEVERRIA, LLP ;oo MAY 2.0 2009
4 600 South indian Hill Boulevard ' . f——eﬂl(_{ ¥
Claremont, CA 91711 L
> Telephone: (909)621-4935 N At
g Facsimile: (908) 625-6815
7 Attorneys for Plaintiff
5 :
9 SUPERIOR COURT OF THE STATE OF CALIFORNIA
10 . FOR THE COUNTY OF LOS ANGELES
11 BRIAN NOVACK, M.D. Case No.: BCA12007 .
12 [Hon. Edward A. Ferns]
Plaintiff,
13 NOTICE OF CASE MANAGEMENT
14 VS, CONFERENCE .
15 STATE FARM MUTUAL AUTOMOBILE Date: September 4, 2009
INSURANCE COMPANY, a corporation; | Time: 8:30 a.m.
16 STEPHEN ROTHMAN, M.D., an Dept: 69
17 individual, DOES 1-100, '
18 Defendants Date Action Filed:  April 16, 2009
Trial Date: None
19
20 TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:
21 PLEASE TAKE NOTICE that pursuant to the Court’s Notice of Case
22 Management Conference, a copy of which is attached hereto, the above-referenced
23 ;ase has been scheduled for a Case Management Conference on September 4, 2009,
24 at8:30 a.m., in Department 69 of the above-entitled Court.
25 Date: May 19, 2009 SHERNOFFE BIHART
26 DARRAS ECHEVERRIA, LLP
27 B( )~
7 3] A
- RICARDO ERRIA

SFEVEN WIESSNER
ttorneys for Plaintiff

-1 -
NOTICE OF CASE MANAGEMENT CONFERENCE
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e s e ORIEINL FILED

Sshernoff Ridart Darras Echeverria, LLP MAY ~ 8 72008
600 Scuth Indian Hill Boulevard

Claremont, . . cA 91711 . L@SAN&ELES
‘ SUPHERIOR Cor IRT

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES™

CASE NUMBER
BRIAN NOVACK M D
' Plaintiff(s), BC412007
VS.
STATE FARM MUTUAL AUTOMOBILE INSURANCE NOTICE OF CASE
Defendant(s). MANAGEMENT CONFERENCE

TO THE PLAINTIFF(S)/ ATTORNEY(S) FOR PLAINTIFF(S) OF RECORD:

You are ordered to serve this notice of hearing on all parties/attorneys of record forthwith, and meet and confer with afl parties/
attorneys of record about the matters to be discussed no later than 30 days before the Case Management Conference.

Your Case Management Conference has been scheduled for September 4, 2009 at _8:30 am in Dept. 69 at
111 N, Hill Street, Los Angeles, California 90012,

Pursuant to California Rules of Court, 3.720-3,730, a completed Case Management Statement (Judicial Council form # CM-110)
must be filed at least 15 calendar days prior to the Case Management Couference. The Case Management Statement may be filed
jointly by all parties/attorneys of record or individually by each party/attorney of record. You must be fanliar with the case and be
fully prepared to participate effectively in the Case Management Conference.

At the Case Management Conference, the Court may make pretrial orders including the following, but not limited to, an order
establishing a discovery schedule; an order referring the case to Alternative Dispute Resolution (ADR); an order reclassifying the
case; an ordet dismissing fictitious/unnamed defendants; an vrder setting subseiqiient confercnce and the trial date; or other ordery
to achieve the goals of the Trial Court Delay Reduction Act (GC 68600 et seq.)

© Notice is hereby given that if you do not file the Case Management Statement or appear and effectively participate at the Case
. Management Conference, the Court may impose sanctions pursuant to LASC Local Rule 7,13, CCP Sections 177.5, 575.2, 583.150,
5%3.360 and 583.410, GC Section 68608 (b), and California Rules of Court 2.2 et seq.

EDWARD A, FERKNS
Judicial Officer

Pate: May 8. 2009

: CERTIFICATE OF SERVICE
-1, the below named BExecutive Officer/Clerk of the above-entitled court, do hereby certify that I am not a party to the cause herein,
and that on this date I served the Notice of Case Management Conference upon each party or counsel named above:

[ ] by depositing in the United States mail at the courthouse in Los Angeles, California, one copy of the original filed herein in a
separate sealed envelope to each address as shown above with postage thereon fully prepaid,

0 ] by personally giving the party notice upon filing the complaint.

" Date: May 8, 2009 John A. Clarke, Executive Officer/Clerk
by A. AYALA » Depury Clerk
LACIV'132 (Rev. 01/407) Cal. Rules of Court, rule 3.720-3.730

" LASC Approved 10-03 LASC Local Rules, Chapter Seven
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Re: Novack v. State Farpi Mutual, ef al.
Case No BC 412007

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES | am employed in the County

of Los Angeles, State of California. | am over the age of 18 and not a party to the within
action: my business address is: 600 South Indian Hill Boulevard, Claremont, California

91711.

On May 19, 2009, | served the foregoing documents described as COMMISSION TO
TAKE DEPOSITION OUTSIDE CALIFORNIA (Issued by Clerk of the Court) on the
interested parties in this action by placing __ the original XX _a true copy thereof
enclosed in sealed envelopes addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST
[] BY MAIL | am “readily familiar" with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with U.S. postal
service on that same day with postage thereon fully prepaid at Claremont, California in
the ordinary course of business. | am aware that on motion of party served, service is
presumed invalid if postal cancellation date or postage meter date is more than one (1)
day after date of deposit for mailing in affidavit.

[} BY FACSIMILE ("FAX") In addition to the manner of service indicated above, a copy
was sent by FAX to the parties indicated on the service List.

[XX] BY OVERNIGHT MAIL/COURIER To expedite service, copies were sent via
FEDERAL EXPRESS. ‘

[1 BY PERSONAL SERVICE | caused to be delivered such envelope by hand to the
individual(s) indicated on the service list.

[XX] (State} | declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

[l (Federal) [ declare that { am employed in the office of a member of the bar of this court at
whose direction the service was made.

Executed on May 19, 2009, at Claremont, California.

DEBBIE HUNTER

-2
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Hil sHERNDFF BIDART

" Re: Novack v. State Farm Mutual, et al.
Case No BC 412007

SERVICE LIST
James R. Robig, Esq. Attorneys for Defendant
Steven S. Fleischman, Esq. STATE FARM MUTUAL
David J. Weinman, Esq. AUTOMOBILE INSURANCE
ROBIE & MATTHAI COMPANY
500 S. Grand Avenue, Suite 1500
Los Angeles, CA 80071-2609
(213) 706-8000
FAX: (213) 624-2563
Joseph A. Cancila Jr., Esq. Attorneys for Defendant
SCHIFF HARDIN, LLP STATE FARM MUTUAL
233 S. Wacker Drive, Suite 6600 AUTOMOBILE INSURANCE
Chicago, IL. 60606-6473 COMPANY
(312) 258-5500
FAX: (312) 258-5600
Stephen Rothman, M.D., Defendant

9233 West Pico Boulevard, Suite 210
Los Angeles, CA 90035-1385

-3-
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Case 2:09-cv-04114-ODW-PJW Document 1-9 Filed 06/09/09

MICHAEL J. BIDART #60582
RICARDO ECHEVERRIA #166049
STEVEN MESSNER # 259606
SHERNOFF BIDART :
DARRAS ECHEVERRIA, LLP
600 South Indian Hill Boulevard
Claremont, CA 91711

Telephone: (909) 621-4935
Facsimile; {909) 625-6915

Attorneys for Plaintiff

SUPERIOR COURT OF THE STATE OF

..Page 48 of 66 Page ID #:41‘?”)
F

CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

BRIAN NOVACK, M.D.
Plaintiff,
VS,

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, a corporation;
STEPHEN ROTHMAN, M.D,, an
individual, DOES 1-100,

' Trial Date:

Defendants

L
INTRODUCTION

Case No.: BC412007
PLAINTIFF BRIAN NOVACK’S

OBJECTION TO NON-COMPLEX
DESIGNATION

Date Action Filed:  April 16, 2009

None

Pursuant to the Court's May 5, 2008 minute order, plaintiff Brian Novack hereby

Y

objects to the designation that this case is non-complex and requests that this Court

order this case designated complex pursuant to Rule 3.400 of the California Rules of

Court,

Defendant State Farm Mutual Automobile Insurance Company ("State Farm”)

has also objected to the Court's designation that this case is non-complex. A true and

correct copy of State Farm'’s objections is attached hereto as Exhibit 1. Accordingly, ‘

both plaintiff and defendant State Farm agree that this matter should be designated

-1-

v PLAINTIFF BRIAN NOVACK'S OBJECTION TO NON-COMPLEX DESIGNATION
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THIS CASE IS COMPLEX UNDER RULE 3.400(b) OF
THE CALIFORNIA RULES OF COURT, |
Rule 3.400(b) of the California Rules of Court sets forth five factors the Court

must consider in deciding whether an action is complex. The most applicable and
relevant factors in this case are:

(1)  Numerous pretrial motions raising difficult or novel issues that will

be time-consuming to resolve;

(2)  Management of a large number of witnesses or‘ a substantial

amount of documentary evidence;

(5) Substantial post judgment judicial supervision.
Plaintiff's complaint alleges causes of action against defendants for breach of the
implied covenant of good faith and fair dealing, intentional interference with contractual
relations, and violations of California Business and Professions Code section 17200

{Class Action.)

A. This Case will Require Numerous Pretrial Motions Raising Difficult or
Novel Issues that will be Time-Consuming to Resolve |
In relation to plaintiff's third cause of action for violations of California Business

and Professions Code section 17200 brought as a class action, State Farm has listed

numerous difficult and novel legal issues within its objections to the Court's non-

complex designation.” (Exhibit 1.) Those legal issues include the discovery of
potentially privileged matters, availability of restitution, Anti-SLAPP application, statutory

predicates for violations of California Business and Professions Code section 17200,

.

PLAINTIFF BRIAN NOVACK'S OBJECTICON TO NON-COMPLEX DESIGNATION
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and class certification'issues. Each of the issues raiséd by State Farm’s objection, and
more, will require pretrial motions. Moreover, all of these pretrial motions will raise

difficult or novel issues that will be fime-consuming to resolve. Accordingly, this action

* meets the first factor under Rule 3.400(b) of the California Rules of Court.

B. This Case Wili Require the Management of a L.arge Number of
Witnesses or a Substantial Amount of Documentary Evidence

The class action cause of action for unfair competition will necessitate a
substantial amount of documentary evidence and a large number of witnesses. The
proposed class includes all California residents who were, or who are, State Farm poiicy
holders from 2005 to the p'resent who within the four years preceding the filing of this
complaint who:

(1)  Made a First Party uninsured/underinsurance claim to State Farm
for payment of benefits;

(2)  Where State Farm retained expert consultants on such first party
claims against their insureds;

(3) Where State Farm failed to disclose the potential bias of such
ekperts including the number of times they had retained such experts and
the amount of money State Farm had paid each expert in the last four
years. (Complaint, §139.)

As State Farm’s own objection states, "State Farm has handled tens of
thousands of uninsured and underinsured claims in California over the alieged four-year
class period.” (Exhibit 1.) The discovery of the documents and witnesses for these
“tens of thousands” of claims will be necessary in this case. Thus, there is a large

number of witnesses and the documentary evidence in this case will be substantial.

Close and intense judicial management in this case which involves “iens of thousands”

! Plaintiff is not arguing the merits of State Farm's legal issues by this objection and disputes State Farm's
legal contentions with respect to those issues; however, plainfiff raises the legal issues to highlight the

-3 -
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of claims is required to avoid-unnecessary burdens and expedite this case.

1

2  Accordingly, exceptional judicial supervision will be nece_ssar“y and designation as

3 + complex is warranted and require_d.

4 - o

5 C.  This Case Will Require Substantial Post Judgment Judicial

6 Supervision

7 Plaintiff is seeking injunctive and restutitive relief against State Farm under

8  California Business and Professions Code section 17203. Plaintiff has asked that the

9  Court issue a mandatory injunction against State Farm, on his behalf and on behalf of
10  the general public, requiring State Farm to disclose, in évery uninsured/underinsurande
11 motorist first party claim, within the last four years in California (1) the number of times
12 an expert in which State Farm is relying upon has been retained by State Farm or by
13 State Farm hired counsel, and (2) the amount of money that has been paid by State
14 Farm directly, or by State Farm hired counsel on State Farm’s behalf for each of the last
15  four years. (Complaint, §132.) The issuance of such an injunction will require
16  substantial post judgment supervision.
17 Further, plaintiff is also requesting a mandatory injunction be issued against
18 . Defendant State Farm, on his behalf and on behalf of the general public, requiring state
19 Farm to disclose for future uninsured/underinsurance motorist first party claims in
20  California (1) the number of times an expert in which State Farm is relying upon has
21 been retained by State Farm or by State Farm hired counsel, and (2) the amount of
22  money that has been paid by State Farm directly, or by State Farm hired counsel on
23  State Farm’s behalf for each of the last 10 years. (Complaint, §133.) Again, the
24 issuance of such an injunction will require substantial post judgment supervision.
25
26
27
28

complexities of this action.

-4 -
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
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R || B
THIS CASE IS PROVISIONALLY COMPLEX UNDER RULE 3.400 (c) OF
THE CALIFORNIA RULES OF COURT

Rule 3.400(c) of the California Rules of Coutt provides that an action is
provisionally a complex case if it involves one or more of the following types of cases:

This action involves trade regulation claims, class actions, and insurance
coverage arising out of class actions. This class action claim under Business and
Professions Code section 17200 is brought for unfair competition, defined as business
practices which are unlawful, unfair or fraudulent. Plaintiff has brought this case as a

Class Action. Therefore, this case is provisionally complex.

V.
CONCLUSION
For the reasons set forth above, this case "requires exceptional judicial
management to aveoid placing unnecessary burdens on the court or the litigants and to
expedite the case, keep costs reasonable, and promote effective decision making by
the court, the parties, and counsel.” (Rule 3.400(a) of the California Rules of Court.)
Consequentiy, plaintiff respectfully requests that this Court designate this.case as

complex and rescind its May 5, 2009 non-complex designation and assignment to

Department 69,

DATED: May {4, 2009. SHERNOFF BIDART
DARRAS RRIA, LLP

3

By:

“MICHAEL J BIDART
RIGARD@ ECHEVERRIA
STEVEN MESSNER
Attorneys for Plaintiff

-5-
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RORBIE & MATTHAI A e
A Professional Corporation

JAMES R. ROBIE, SBN 67303

STEVEN S. FLEISCHMAN, SBN 169990

DAVID I, WEINMAN, SBN 143286

500 S. Grand Avenue, Suite 1500

Los Angeles, CA 90071-2609

T elephone (213; 706-8000

Facsimile: (213) 624-2563

Attorneys for Defendant STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES '
BRIAN NOVACK, M.D. CASE NO.: BC412007
Plaintiff,
DEFENDANT STATE FARM
VS, MUTUAL AUTOMOBILE
INSURANCE COMPANY’S
STATE FARM MUTUAL OBJECTION TO NON-COMPLEX
AUTOMOBRILE INSURANCE DESIGNATION

COMPANY, a corporation; STEPHEN
ROTHMAN M.D., an 1nd1v1dual DOES Discovery Cut-Off : None
1-100, ' Motion ut-Off : None
Defendants. Filing Date : April 16, 2009
Trial Date : None

Pursuant to the Court’s May 5, 2009 minute order, defendant State Farm Mutual
Automobile Insurance Company (“State Farm”) hereby objects to the Court’s de:signation
that this case is non-complex and requests tha_’t this Court order the case designated
complex pursuant to Rule 3.400 of the California Rules of Court.

Because there was no hearing leading to the Court’s May 5, 2009 minute order,
State Farm is not able to address whatever specific concerns the Court may have had
leading to its determination that this case is not complex. Nonetheless, State Farm submits

that this case fits the criteria for complex designation and should be designated complex.

Although at first blush plaintiff’s 45-page complaint may appear to be an ordinary

first-party “bad faith” action brought against an insurance carrier, that is simply pot the

STATE FARM’S OBJECTION TO NON-COMPLEX DESIGNATION
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case for at least three reasons. First, Plaintiff’s complaint allegesa complex class action
that could entail extensive discovery just to determine who the ' members of the class would
be. Second, by the alleged class action, plaintiff seeks an extraordinarily broad mandatory
injunction, Third, there are numerous threshold issues of law that will need to be
resolved, not only in respect to the suitability of the class action allegations, but also
Plaintiff’s substantive claims under Business & Professions Code section 17200 and on the
“bad faith” cause of action,

Plaintiff’s third cause of action alleges a statewide class action defined in paragraph
139 of the complaint as all California residents who were State Farm policyholders, who
submitted an uninsured/underinsured motorist claim within the last four years where Stétc
Farm failed to disclose the “pdtential bias” (whatever that means) of any retained
consultant. State Farm is the state’s largest automobile insurer. State Farm has handled
tens of thousands of uninsured and underinsured claims in California over the alleged four-
year class period. Just to determine membership in the alleged class, tens of thousands of
claim files would have to be manually 1'cviewed in order to determine if: (a) a consultant
was retained; (b) whether that consultant had some “alleged bias™; and (c) what was
disclosed to the insured claimant regarding the consultant’s past experience with State
Parm. Some of those claims may also have resulted in litigation where outside counsel was
retained, To the extent discovery is permitted of such files, they may well have o be
subpoenaed, as the butside counsel are not parties to this action. Outside counsel’s files
would then have to be reviewed for privileged materials before they can be produced
(should the Court so order). Indeed, Plaintiff asserts that his proposed class can “only be
'determined by appropriate discovery . . . .” (Complaint, § 141.) There will need to be
intense court supervision of any such discovery, including the propriety thereof, should the
case ever proceed to that point, since it appears that plaintiff’s want access to tens of
thousands of claim files. Thus, the case involves “ ﬁlanag&ﬂeﬂt of . . . a substantial amount -
of documentary evidence.” (Cal. R. Ct., rule 3.400(b)(2).) Moreover, the complaint also
appears to seek information regarding pending claims still being litigated, which

K:\100\WNovack v. State Farm\Objection Non-Coniplex Desig.wpd 2
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necessarily raises privilege issues. All of this discovery will require intense judicial

supervision, which is precisely what the Complex Courts were created to handle.

[ B )

Moreover, the complaint seeks an incredibly broad injunction. The complaint seeks

(O]

a mandatory injunction to réquire State Farm to disclose in every uninstred/underinsured
motorist claim in the last four years, as well as every future claim, the number of times an
expert has been retained by State Farm and the amount paid to that expert. (Complaint,

€9 132-133.) The complaint does not Iimi_t% the relief sought to retained doctors who

perform independent medical examinations. Presumably, outside counsel, photographers,

AN 1 Oy L B

investigators, accident reconstruction experts and all other litigation support vendors would
10 || also be subject to this injunction. Should the Court ever decide to grant such an oppressive
11 || injunction, great attention would have to be paid to the scope, application and supervision
12 || of any such imjunction. After all, injunctions generally do not issue to prevent a breach of
13 | contract. (Code Civ. Proc. § 526(b)(5); Civ. Code § 3423(6).) To the extent that the

14 | injunction would be based upon some unspecified statute, injunctions which command a

15§l party to obey the law are nnploper because the party is already obliged to obey the law.
16 || (See City of Redlands v. County of San Bernardino (2002) 96 Cal.App.4th 398, 416

17 || [holding that “obey the law” injunctions are improper and unenforceable].) Moreover,

18 || should any such injunction ever issue, the Plaintiff would be asking the Court to sitas a

19 super-discovery referee to supervise court-mandated disclosures m all

20 | uninsured/underinsured motorist claims for the indefinite future. (See Ellison v. Ventura

21 || Post Dist. (1978) 80 Cal.App.3d 574, 581-581 [court should not issue injunction which

22 1 would require continuing court proceedings to enforce].) Thus, should the Court ultimately
23 || grant any of the class-related injunctive relief sought in the complaint, there will need to be
24 || substantial post-judgment judicial supervision of any such injunction. (Cal. R, Ct, rule

25 || 3.400(0)(5).)
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1 In addition, there are mumerous complex issues of law, which will require-extensive
2 Il court time to address and resotve.! This is not a simple first-party “bad faith” acﬁon_. This
3 || action involves a disputed underinsured m_otorisf claim. The gravamen of Plaintiff’s claims
4 | is that State Farm opposed discovery requests Plaintiff served seeking to obtain
5 || information about financial payments made to a medical consultant, defendant Stephen
6 || Rothman, M.D. Plaintiff complains that State Farm opposed Plaintiff’s attempts to obtain
7 || discovery from State Farm in Los Angeles Superior Court proceedings, and a related
8 || petition for writ of mandate filed in the Court of Appeal, that were initiated in the first
o || instance by Plaintiff. (Complaint, § 67-102.) However, those matters are privileged under
10 || Civil Code section 47. In'defending against Plaintiff’s underinsured motorist claim, State
11 | Farm “steps into the shoes” of the third-party tortfeasor and is permittéd to defend the
12 || plaintiff’s claim. Thus, one court has held that there is no such thing as a “bad faith

13 || defense.” (California Physician’s Service v. Superior Court (1992) 9 Cal. App.4th 1321.)
14 )| Accordingly, the litigation privilege in Section 47 applies as a defense to Plaintiff’s claims.
15 || (See id. at p. 1330; Old Republic Ins. Co. v. FSR B?'ukr?i‘dgé, Inc. (2000) 80 Cal.App.4th
16 || 666, 687-688; Nies v. National Auto. & Cas. Ins. Co. (1988) 199 Cal. App.3d 1192, 1201
17 || [insurance company “had an absolute right to defend” against an uninsured motorist

18 || claim].) On the other hand, Plaintiff will assert that State Earm owed it a quasi-fiduciary
19 || duty to fairly dnd timely investigate and pay its uninsured motorist claim. Extensive

20 || judicial resources will have to be devoted to resolving this issue and determining what acts
21 complained of are privileged under Civil Code section 47 and what actg, if any, are not

22 || privileged. Because of the manner in which Plaintiff’s complaint is alleged, it may be that
23 | procedurally State Farm cannot move for summary adjudication on this issue because it
24 || does not address an entire cause of action (depending upon the Court’s ruling). Thus, State
25 | Farm may have to use other “procedural devices” such as a motion to strike or motion in

26 || limine to address this issue, (Hindin v. Rust (2004) 118 Cal. App.4tly 1247, 1259.) Again,

%]
-3

' ' By addressing these issues, State Farm is not attempting to argue the mierits of
this dispute, but simply wishes to emphasize the complex nature of the present dispute.

]
el
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1 thisisa mattef better addressed by a Complex Court which' can, among other things;” ™

2 || decide this issue as a threshold question of law.

3 There are numerous other complex issues of law raised by Plaintiff’s complaint,

4| including but not limited to the following: |

5 1. Can Plaintiff state a claim for restitution on its claim under Section 172007

6 ~ Plaintiff has not alleged that it paid any money to State Farm for which it |

7 seeks restitution. Instead, it alleges a simple breach of contract. (Korea

8 Supply Company v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1144,

9 1148.) If Plaintiff cannot seek restitution, does Plaintiff have standing under
10 : - Section 17200 to seek injunctive relief? (See Buckland v. Threshold Enters.
11 Lid. (2007) 155 Cal.App.4th 798, 817 [holding that standing under Section
12 17200 for injunctive relief is lacking where the plamtiff is not entitled to
13 restitution]; Citizens of Humanity, LLC v. Costco Wholesale Corp. (2009)
14 A 171 Cal.App.4th 1, 22 [same]; Kwikset Corp. v. Superior Court (2009)171
15 CaI.A_pp.«ith 645, 654-656 [samel.) A motion to determine these issues as a
16 tﬁreshold question of law would be an ideal procedural mechanism to resolve
17 these issues. Indeed, State Farm is informed a_nd believes that this Court,

18 sitting as a complex court, decided a virtﬁally identical issue in another case
19 - against an insurance company, entitled Webster v. Allstate Insurance Co.,
20 docket No. BC338073, as a threshold question of law.
21 2. Are the Plaintiff’s claims subject to the anti-SLAPP statute because they are
22 based upon litigation conduct, which is privﬂeged under Civil Code section
23 477
24 3. Does Plaintiff’s complaint allege a valid cause of action under Section 17200
25 for alleged unlawful and unfair business practices, both of which requirea
26 purported violation of a statute as a predicate offense. (Cel~Tecﬁ
27 Communications, Inc. v. Los Angeles Cellular Tel. Co. (1999) 20 Cal.4th
28| 163, 180 [unlawful]; In re Firéamzs Cases (2005) 126 Cal.Apia.4th 959, 973
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1 [unfair]; Gregory-v. Albertson's Inc. (2002) 104 Cal.App.4th 845, 854
20 [unfair].) To the extent that Plaintiff relies upon Tnsurance Code section
3 790.03 and/or Insurance Regulations to provide the predicate offense, would
41 such reliance be an improper attempt to circumvent the California Sﬁpreme
5 Court’s seminal decision in Moradi-Shalal v. Fireman's Fund Ins. Cos.
6 (1988) 46 Cal.3d 287, holding that no private right of action exists under
7 Section 790.(_)3? (See T exrm)“z Financial .Corp. v, National Union (2004) 118
8 Cal.App.4th 1061, 1070 [“parties cannot plead around Moradi-Shalal's
9 holding bf,r merely relabeling their cause of action as one for unfair
10 competition”].)
11 4 Are Plaintiff’s class allegations so fatally deficient on their face that they are
12 due to be stricken now?
13 5 Even if the class allegations are permi’éted to proceed beyond a pleading
14 phase, is the class definition infirm on the grounds that it is uncertain in
15 scope or failsafe in nature, and can plaintif satisfy his burden to show other
16 class action requirements are met, such as adequacy, typicality;
17 _ comunonality, etc.?
18 In short, this is anything but a simple first-party “bad faith” case. Careful and
19|l intense judidiai oversight is necessary to see that this case is handied in an efficient
20 | manner. Accordingly, State Farm respectfully requests that this Court designate this case
21 || as complex and rescind its May 5, 2009 assignment to Department 69,
221l DATED: May 13, 2009 : ROBIE & MATTHAI
23 FANES R ROBT e
2 DAVID ). WEINMAN
25 <
26 //HF%A/A* &)
il | Atto n;;ég;s for Defendant STATE FARM
- IédgﬁgAA%f ?UTOMOBILE INSURANCE
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1 o PROOE QF SERVICE
2 1 declare that I am over the age of eighteen (18) and not'a party to this action. My
business address is 500 South Grand Avenue, Suite 1500, Los Angeles, CA 90071,
3
: On May 13, 2009, 1 served the foregoing document(s) described as: DEFENDANT
4 | STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY’S OBJECTION
TO NON-COMPLEX DESIGNATION on all interested parties in this action by placing
5|l a true copy of each document, enclosed in a sealed envelope addressed as follows:
6| *** [ SEE ATTACHED LIST]#*#*
71 ()  BY MAIL: as follows: I am "readily familiar" with the firm's practice of
collection and processing of correspondence for mailing with the United States
8 Postal Service. I know that the correspondence was deposited with the United
States Postal Service on the same day this declaration was executed in the ordinary
9 course of business. I know that the envelope was sealed and, with gosta e thereon
fully prepaid, placed for collection and mailing on this date in the United States mail
10 at Los Angeles, California.
11| () BY PERSONAL SERVICE: I delivered such envelope by hand to the above
addressee(s). .
12
(x) BY OVERNIGHT COURIER: I caused the above-referenced document(s) to be
13 delivered to an overnight courier service, for delivery to the above addressee(s).
141 () BY FACSIMILE TRANSMISSION: I caused the above-referenced document(s)
to be transmitted to the above-named person(s) at the telecopy number(s) following
15 the names on the service list, 7 :
16 Executed on May 13, 2009, at Los Angeles, California.
17 | (X) (State) I-declare under penalty of perjury under the laws of the State of California
that the above is true and correct.
18
19
20
21
221
23
24
25
26
27
28
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1 SERVICE LIST
2| [Novack v. State Farm Mutual Auto Ins. Co.] -
LASC Case No. BC412007 _
3 ,
Plaintiff’s coumsel: Co-Counsel for Defendant State Farm
4 || Michael J. Bidart, Esq. Mutual Auto Ins. Co.:
.|| Ricardo Echeverria, Esq. Joseph A. Cancila Jr., Esq.
5 || Steven Schuetze, Esq. ScHIFF HARDIN LLP
SHERNOFF BIDART DARRAS ECHEVERRIA, 233 South Wacker Drive
6f LLP : Suite 6600
‘ 600 South Indian Hill Blvd. Chicago, IL 60606-6473
7 || Claremont, CA 91711 , 53123 258-5500
E909) 621-4935 312) 258-5600 Fax
8 i (909) 625-6915 Fax
9
10
111
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27 |
28
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Re: Novack v, State Farm Mutual, et al,
Case No 8C 412007

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES | am employed in the County
of Los Angeles, State of California. | am over the age of 18 and not a party to the within
action; my business address is: 600 South Indian Hill Boulevard, Claremont, California

- 91711,

On May 19, 2009, i served the foregoing documents described as PLAINTIFF BRIAN
NOVACK’S OBJECTION TO NON-COMPLEX DESIGNATION on the interested '
parties in this action by placing __ the original XX_a true copy thereof enclosed in
sealed envelopes addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST
[] BY MAIL | am “readily familiar" with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with U.S. postal
service on that same day with postage thereon fully prepaid at Claremont, California in
the ordinary course of business. | am aware that on motion of party served, service is
presumed invalid if postal cancellation date or postage meter date is more than one (1)
day after date of deposit for mailing in affidavit.

- [IBY FACSIMILE ("FAX“) In addition to the manner of service indicated above, a copy
was sent by FAX to the parties indicated on the service List.

[XX] BY OVERNIGHT MAiL/COURIER To expedite service, copies were sent via
FEDERAL EXPRESS.

[1 BY PERSONAL SERVICE | caused to be delivered such envelope by h'and to the
individual(s) indicated on the service list.

[XX] (State) [ declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

[ (Federal) | declare that | am employed in the office of a member of the bar of this court at
whose direction the service was made.

Executed on May 19, 2009, at Claremont, California.

DEBBIE HUNTER
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Re: Novack v. State Farm Mutual, el al~
Case No BC 412007

SERVICE LIST
James R. Robie, Esq. _ Attorneys for Defendant
Steven S. Fleischman, Esq. STATE FARM MUTUAL
David J. Weinman, Esq. AUTOMOBILE INSURANCE
ROBIE & MATTHAI COMPANY
500 8. Grand Avenue, Suite 1500
Los Angeles, CA 90071-2609
(213) 706-8000
FAX: (213) 624-2563
Joseph A. Cancila Jr., Esq. Attorneys for Defendant
SCHIFF HARDIN, LLP STATE FARM MUTUAL
233 S. Wacker Drive, Suite 6600 AUTOMOBILE INSURANCE
Chicago, I 60606-6473 COMPANY
(312) 258-5500
FAX: (312) 258-5600
Stephen Rothman, M.D., " Defendant

9233 West Pico Boulevard, Suite 210
Los Angeles, CA 90035-1385
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EXHIBIT 4
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JAMES R. RORBIE

EDITH R. MATTHAI
MICHAEL J, O'NEILL
KYLE KVETON
BERNADINE J, STOLAR
CRAIG W. BRUNET
NATALIE A. KOUYOUMDJIANY
GABRIELLE M. JACKSON
IVAN MNATZAGANIAN
RONALD P. FUNMNELL
STEVEN S, FLEISCHMANY
SANDRA L. BLOCK

DAVID J. WEINMAN
BIANA K. RODGERS
CHRISTY GARGALIS
WILLIAM L. DANZIGER
LEAH K. BOLEA

Steven Schuetze, Esq.
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ROBIE & MATTHAI

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

BIL,TMORE TOWER
BOO SOUTH GRAND AVENUE, IB™ FLOOR
LOS ANGELES, CALIFORNIA SOO71.2609

TELEPHONE (2]3) 708-8000
FAX (213) 708-5913

June 9, 2009

Via Facsimile Only

SHERNOFF BIDART DARRAS ECHEVERRIA, LLP

600 South Indian Hill Blvd.
Claremont, CA 91711

Re:  Novack v. State Farm
Los Angeles Case No.: BC412007
R&M File No.: 004-4720

Dear Mr. Steven:

Please allow this letter to confirm our telephone call of earlier today wherein: (1) you
stated that plaintiff would not stipulate to only seck less than $75,000 in damages; and (2) our
prior agreement that we have until June 26, 2009 to respond to the complaint remains in effect,
whether we decide to remove the case to federal court or not.

SSF:ljb

*CERTIFIED SPEGIALIST, APPELLATE LAW

Very truly yours,

ROBIE & MATTHAI

A Professional Corporation
2&;—

=
STEVEN S. FLEISCHMAN

*THE STATE BAR QF CALIFORMNIA BHOARD OF L.E-GAL SPECIALIZATION
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ROBIE & MATTHAI
A Professlonal Corporation
ATTORNEYS AT LAW

BILTMORE TOWER
500 SOQUTH GRAND AYENUE, SUITE 1500
LOS ANGELES, CALIFORNIA 900712609
TELEFHONE {213) 7068000
FAX (213) 7069913

DATE: Juné 9, 2009

TO: Steven Schuetze, Esq.

SHERNOFF BIDART DARRAS ECHEVERRIA, LLP
FAX NO.: (909) 625-6915
FROM: STEVEN S. FLEISCHMAN
SUBJECT: Novackv. State Farm

Los Angeles Case No.: BC412007

R&M File No.: 004-4720
NUMBER OF PAGES BEING SENT INCLUDING THIS ONE: 2 PIAGES

CALL OPERATOR IF YOU WISH TO CONFIRM RECEPTION OR TO REPORT
PROBLEMS: (213) 706-8000

TELECOPIER MACHINE NUMBER: (213) 706-9913

OPERATOR: - (/(./(,c/\l

f

MESSAGE:

Attached please find my cotrespondence of June 9, 2009, A hard copy will not follow
by U.S. Mail.






