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DEFENDANT’S PARTIAL MOTION FOR SUMMARY JUDGMENT

NOW COMES the Defendant, by and through counsel, the Office of the Attorney
General, and hereby moves for partial summary judgment and submits a memorandum of
law in support, filed concurrently herewith.

1. This case involves a challenge to the constitutionality of New Hampshire’s
Parental Notification Prior to Abortion Act (“the Act”). N.H. RSA 132:22-28.

2. The United States Supreme Court vacated the decision of the First Circuit
Court of Appeals holding that the Act was facially unconstitutional, and remanded the case
on the question of remedy with a blueprint for how to proceed — the Court of Appeals was
directed first to determine whether the New Hampshire legislature would prefer an injunction
prohibiting the Act’s application in medical emergencies to no parental notification statute at

all. Ayotte v. Planned Parenthood of Northern New England, 126 S.Ct. 961, 969 (2006). If

the Act does survive in part on remand, the Supreme Court directed the Court of Appeals to



then turn to the issue involving the confidentiality of the judicial bypass procedures. Id. The
Court of Appeals remanded the case to this court for proceedings consistent with the supreme
court decision.

3. The Defendant moves for summary judgment on the issue of legislative intent.

4. Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled to a judgment as
a matter of law.” Fed. R. Civ. P. 56(c).

5. There are no genuine issues of material fact with regard to legislative intent.
The legislative goals of promoting parental involvement and protecting minors would be
better served by a notification statute enjoined in the case of medical emergencies than no
notification statute at all, and there is nothing in the legislative history of the Act to support
the Plaintiffs’ claim that the New Hampshire legislature would prefer no statute at all to a
statute enjoined in the way the Supreme Court described.

6. A memorandum of law is filed concurrently herewith.

7. Assent is not required as this is a dispositive motion.

WHEREFORE, for the reasons stated herein, the Defendant respectfully requests that

the court:
A. Grant summary judgment to the Defendant on the issue of legislative intent;
B. Issue an injunction prohibiting the application of New Hampshire’s Parental

Notification Prior to Abortion Act, N.H. RSA 132:22-28, in any circumstance where a
doctor, in good faith, believes that there is a medical health emergency that requires an

immediate abortion.



C. Grant such other and further relief as is just and necessary.
Respectfully submitted,

KELLY A. AYOTTE
Attorney General, State of New
Hampshire

By and through her counsel,

\s\ Laura E. B. Lombardi

Laura E. B. Lombardi (# 12821)
Assistant Attorney General
N.H. Department of Justice
Civil Bureau

33 Capitol Street

Concord, NH 03301
603-271-3650

Certificate of Service

July 12", 2006

I hereby certify that a copy of the served this date, via the ECF system on Dara
Klassel, Esq., counsel for Planned Parenthood Federation of America; Martin P. Honigberg,
Esq., counsel for Planned Parenthood of Northern New England; Lawrence A. Vogelman,
counsel for Concord Feminist Health Center, Feminist Health Center of Portsmouth, and
Wayne Goldner, M.D.

\s\ Laura E. B. Lombardi
Laura E. B. Lombardi (# 12821)
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DEFENDANT’S MEMORANDUM OF LAW IN SUPPORT OF
PARTIAL MOTION FOR SUMMARY JUDGMENT

L Introduction

This case involves a challenge to the constitutionality of New Hampshire’s Parental
Notification Prior to Abortion Act (“the Act”). N.H. RSA 132:22-28. The Act provides that
abortions may not be performed upon an unemancipated minor until at least 48 hours after
written notice has been delivered to one of the minor’s parents. RSA 132:25. The District
Court held that the Act was unconstitutional on its face because it did not contain an
exception when an abortion is necessary to protect the health of the minor, and because the

“death exception” was too narrow. Planned Parenthood of Northern New England v. Heed,

269 F.Supp.2d 59, 65-66 (D.N.H. 2003), aff’d 390 F.3d 53, vacated and remanded sub nom.

Ayotte v. Planned Parenthood of Northern New England, 126 S.Ct. 961 (2006). The Court

did not rule on the confidentiality challenge regarding the judicial bypass procedure. Id. at



67. The First Circuit affirmed the District Court’s decision holding that the Act was facially
unconstitutional because it did not have a health exception, and because the “death
exception” was drawn too narrowly and “fail[ed] to safeguard the physician’s good-faith
medical judgment that a minor’s life is at risk against criminal and civil liability.” 390 F.3d
at 62, 64.

The Defendant appealed to the United States Supreme Court, which framed the issue
on appeal as follows: “If enforcing a statute that regulates access to abortion would be
unconstitutional in medical emergencies, what is the appropriate judicial response?” Ayotte,
126 S.Ct. at 964. The Supreme Court vacated the Court of Appeals’ decision, and remanded
the matter back to the Court of Appeals on the question of remedy. The Supreme Court
noted in its decision that the statute was unconstitutional when applied in “some very small
percentage of cases” where pregnant minors “need immediate abortions to avert serious and
often irreversible damage to their health.” Id. at 967. However, the United States Supreme
Court “agree[d] with New Hampshire that the lower courts need not have invalidated the law
wholesale,” and held that “the lower courts can issue a declaratory judgment and an
injunction prohibiting the statute’s unconstitutional application” so long as “New
Hampshire’s legislature intended the statute to be susceptible to such a remedy.” Id. at 969
Assuming the state legislature would prefer an injunction prohibiting the statute’s application
in medical emergencies to no statute at all, the Supreme Court directed the Court of Appeals
to then turn to the issue involving the confidentiality of the judicial bypass procedures.

The Defendant moves for summary judgment on the issue of legislative intent on the
ground that there is no genuine issue of material fact which would necessitate the need for a

trial, and because the Defendant is entitled to judgment as a matter of law.



11. Standard of Review

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled to a judgment as
a matter of law.” Fed. R. Civ. P. 56(c).

In ruling on a motion for summary judgment, the court must construe the evidence in

the light most favorable to the non-movant. See Navarro v. Pfizer Corp., 261 F.3d 90, 94

(1st Cir. 2001).

The party moving for summary judgment “bears the initial responsibility of informing
the district court of the basis for its motion, and identifying those portions of [the record]
which it believes demonstrate the absence of a genuine issue of material fact.” Celotex Corp.
v. Catrett, 477 U.S. 317, 323 (1986). Once the moving party has properly supported its
motion, the burden shifts to the nonmoving party to “produce evidence on which a
reasonable finder of fact, under the appropriate proof burden, could base a verdict for it; if

that party cannot produce such evidence, the motion must be granted.” Ayala-Gerena v.

Bristol Myers-Squibb Co., 95 F.3d 86, 94 (1st Cir. 1996) (citing Celotex, 477 U.S. at 323;

Anderson v. Liberty Lobby, 477 U.S. 242, 249 (1986)).

I11. Argument

The question before the court is whether the New Hampshire legislature would prefer
an injunction prohibiting the statute’s application in medical emergencies to no parental
notification statute at all. Ayotte, 126 S.Ct. at 968 (“‘After finding an application or portion
of a statute unconstitutional, we must next ask: Would the legislature have preferred what is

left of its statute to no statute at all?”’). The answer is obviously yes. Severing the



unconstitutional applications of the Act would give effect to the legislature’s intent that in as
many circumstances as possible a pregnant minor’s parent should be notified about the
decision to have an abortion. The legislature would clearly prefer this remedy over
invalidating the Act in its entirety.

Severability is a state law issue. Leavitt v. Jane L., 518 U.S. 137, 139 (1996) (per

curiam). Under New Hampshire law, a statute with unconstitutional applications is “held
valid by giving it a construction compatible with the constitution, making it applicable only

to those cases to which it can be constitutionally applied.” Aldrich v. Wright, 53 N.H. 398,

399 (1873); see also Associated Press v. State, 888 A.2d 1236, 1255 (N.H. 2005) (“In

determining whether the valid provisions of a statute are severable from the invalid ones, [the
court is] to presume that the legislature intended that the invalid part shall not produce entire
invalidity if the valid part may be reasonably saved.”) (quotation omitted). Here, the New
Hampshire legislature has specifically expressed its desire that the Act not be declared
unconstitutional in its entirety if it can be given effect without the invalid applications. The
Act contains a severability provision' which provides:

If any provision of the subdivision or the application thereof to any person or

circumstance is held invalid, such invalidity shall not affect the provisions or

applications of this subdivision which can be given effect without the invalid

provisions or applications, and to this end, the provisions of this subdivision
are severable.

'A severability clause in a state statute acts as a presumption that the legislature intended to sever
the unconstitutional applications from the constitutional applications. See Brockett v. Spokane Arcades,
Inc., 472 U.S. 491, 506-07 (1985) (recognizing that Washington moral nuisance statute “should have been
invalidated only insofar as the word ‘lust’ is to be understood as reaching protected materials.”); see also
A.A. etal. v. New Jersey, 176 F. Supp.2d 274, 309 (D. N.J. 2001) (“The incorporation of a broad
severability clause is evidence of the legislature’s intent and creates a presumption that the invalid
sections of the statute are severable.”).




RSA 132:28 (emphasis added). By this plain and unambiguous language, the legislature has
declared that all valid applications of the statute must be given effect. It is well settled that
“[w]hen a statute’s language is plain and unambiguous, [the court] need not look beyond it

for further indication of legislative intent.” Woodview Dev. Corp. v. Town of Pelham, 152

N.H. 114, 116 (2005) (citations omitted).

Nevertheless, the Plaintiffs argued to the Supreme Court that the Act permits only the
severance of unconstitutional provisions from the statute. Resp. Br. at 37. Should this court
find that the language of the severance provision is ambiguous, which the State disputes,

only then may the court turn to legislative history to aid in its analysis. See State v. Whittey,

149 N.H. 463, 467 (2003). When considering legislative history, the New Hampshire
Supreme Court looks at the official House and Senate Journals to determine the legislative

intent behind a law. See e.g. Caparco v. Town of Danville, 152 N.H. 722, 727 (2005)

(dialogue between senators as recorded in the Senate Journal demonstrated the legislature’s
expectation that a planning board would determine the amount of impact fee); AIMCO

Properties LLC v. Dziewisz, 152 N.H. 587, 590-92 (2005) (New Hampshire Supreme Court

looked to the Senate Journals when determining the meaning of “good cause” to terminate a

landlord/tenant relationship); Associated Press, 888 A.2d at 1255-56 (New Hampshire

Supreme Court looked to the House Committee Report as recorded in the House Journal in
determining that valid provisions of statute restricting public access to financial affidavits
filed in divorce actions were severable from unconstitutional provision).

There is nothing in either the House or Senate Journal to support the Plaintiffs’
assertion that the New Hampshire legislature would prefer no statute at all to a statute

enjoined in medical emergencies. To the contrary, the Legislative Purpose and Findings



state, in part, that “[t]he legislature . . . finds that parental consultation is usually desirable
and in the best interest of the minor.” 2003 N.H. Laws § 173:1, 1.2 Thus, the state
legislature has declared that in as many circumstances as possible a pregnant minor’s parent
should be notified about the decision to have an abortion. This state interest would be better
served by a parental notification act enjoined in medical emergencies than no parental
notification act at all. Cf. Brockett, 472 U.S. 491, 506-07 (“It would be frivolous to suggest,
and no one does, that the Washington Legislature, if it could not proscribe materials that
appealed to normal as well as abnormal sexual appetites, would have refrained from passing
the moral nuisance statute. And it is quite evident that the remainder of the statute retains its
effectiveness as a regulation of obscenity.”). If enjoined in the small percentage of cases
where pregnant minors need immediate abortions to protect their health, the Act would retain
its effectiveness as a parental notification statute.

The Plaintiffs argued to the Supreme Court that the New Hampshire legislature
purposely crafted the Act without an emergency exception knowing that it would be declared
unconstitutional. Resp. Br. at 39. The official legislative record directly contradicts the
Plaintiffs’ position and establishes that the New Hampshire legislature was conscious of its
obligation to enact legislation that passed constitutional muster. See Report of the N.H.
House Jud. Comm. on HB763-FN, reprinted in N.H. House Jour. 496-99 (Mar. 25, 2003)
(hereinafter “House Jour.”) (attached to this Memorandum as Defendant’s Exhibit C); Senate
Debate on HB763-FN, reprinted in N.H. S. Jour. 831-62 (2003) (hereinafter “S. Jour.”)
(attached to this Memorandum as Exhibit B). In fact, Rep. Phyllis L. Woods, one of the

sponsors of the legislation speaking on behalf of the House Judiciary Committee, recognized

% For ease of reference, 2003 N.H. Laws 173 is attached to this memorandum as Defendant’s Exhibit A.



that the United States Supreme Court upheld an identical parental notification statute. See
House Jour. at 496. Rep. Woods also noted that the bill contained a judicial bypass
provision, as required by this Court, for cases where the minor’s parents are not notified. Id.
at 497. Members of the Senate recognized that the Supreme Court has upheld the
constitutionality of a parental notification statute with judicial bypass provision. See S. Jour.
at 849-50. Thus, the legislative history supports the conclusion that the legislature wanted
the statute to conform to constitutional mandates and to operate in as many applications as
possible.

To the extent the Plaintiffs seek to rely on statements of individual legislators made

outside of the official legislative record, that reliance is in error. See Baines v. New

Hampshire Senate Pres., 152 N.H. 124, 133 (2005) (quoting Bezio v. Neville, 113 N.H. 278,

280 (1973) (The journals of the House and Senate are the “conclusive evidence of the

proceedings . . . of the legislature.”); see also E.D. Clough & Co. v. Boston & M. R. R., 77

N.H. 222, 242 (1914) (Walker J., concurring) (unauthenticated reports of hearings before
legislative committees that indicate what individual legislators thought is of very little weight

or importance upon the question of legislative intention); Bread Political Action Comm. v.

Federal Elec. Comm., 455 U.S. 577, 582 n. 3 (1982) (refusing to give probative weight to

after-the-fact affidavit of amendment sponsor regarding legislative intent); B.C Foreman v.

Dallas County, TX, 193 F.3d 314, 322 (5™ Cir. 1999) (holding district court’s exclusive

reliance on affidavits of three Texas legislators was clearly erroneous; court should have

relied on the official legislative record to determine legislative intent); American Meat

Institute v. Barnett, 64 F.Supp. 2d 906, 915-16 (D. S.D. 1999) (after-the-fact affidavits of

individual legislators not admissible on the issue of legislative intent).



The official legislative record makes clear that the legislature intended that a pregnant
minor’s parent be notified about the decision to have an abortion in as many circumstances
as possible, in part because “[pJarents ordinarily possess information essential to a
physician’s exercise of best medical judgment concerning the child.” Legislative Purpose
and Findings, 2003 N.H. Laws § 173:1, II (d). In the circumstance where a physician
believes, in good faith, that an immediate abortion is necessary for the health of the pregnant
minor, the purpose of the statute to protect the medical, emotional and psychological well-
being of pregnant minors would not be achieved by delaying the abortion to notify a parent.
The legislative history supports a finding that the legislature would prefer a parental
notification statute enjoined in such medical emergencies over no parental notification statute
at all.

Moreover, the policy considerations sought to be advanced by the Act support
severance of the Act’s unconstitutional applications. The goal of the judiciary “is to apply
statutes in light of the legislature’s intent in enacting them, and in light of the policy sought

to be advanced by the entire statutory scheme.” State v. Whittey, 149 N.H. at 467 (quotation

and brackets omitted). Where the legislative history of a statute does not reveal the intent of
the legislature on a specific issue, the New Hampshire Supreme Court considers the policy

sought to be advanced by the statutory scheme. See Hinsdale v. Town of Chesterfield, 889

A.2d 32, 35 (2005) (where review of legislative history did not assist in determining the
appropriate legal standard to apply, court considered the policy sought to be advanced by the
statutory scheme). New Hampshire’s Parental Notification Act sets forth the legislative

purpose as follows:



It is the intent of the legislature in enacting this parental notification provision
to further the important and compelling state interests of protecting minors
against their own immaturity, fostering the family structure and preserving it
as a viable social unit, and protecting the rights of parents to rear children who
are members of their household.

2003 N.H. Laws § 173:1, I. All three state interests listed would be better served by a
notification act enjoined in the case of medical emergencies than no notification act at all.

Cf. Memphis Planned Parenthood, Inc. v. Sundquist, 175 F.3d 456, 466-67 (6™ Cir. 1999)

(holding district court abused its discretion in failing to sever objectionable portions of
consent act where the state interests would be better served by a consent act less the
challenged provisions than no consent act at all). Despite severance of the unconstitutional
applications, the Act would still further the legislative goal of promoting parental
involvement in as many circumstances as possible. Furthermore, in preserving the New
Hampshire legislature’s intent to promote parental involvement, enjoining the Act in the
manner described by the United States Supreme Court is consistent with the severability
clause included in the Act.

There are no genuine issues of material fact with regard to legislative intent. In
determining legislative intent, this court’s review is limited to the official legislative history
and apparent purpose of the Act in light of the policy sought to be advanced by the statutory
scheme. It strains common sense to conclude that the state legislature would prefer no
notification act at all to a statute enjoined in the way the Supreme Court described. Because
an injunction prohibiting the application of the Act in medical emergencies would better
serve the legislative goals of promoting parental involvement and protecting minors than
would no notification act at all, the Defendant is entitled to summary judgment on the issue

of legislative intent.



IV.  Conclusion

For all of the foregoing reasons, the Defendant respectfully requests that the
honorable court grant her motion for summary judgment on the issue of legislative intent and
issue an injunction prohibiting the application of the Act in any circumstance where a doctor,
in good faith, believes that there is a medical health emergency that requires an immediate

abortion.

Respectfully submitted,

KELLY A. AYOTTE
Attorney General, State of New
Hampshire

By and through her counsel,

\s\ Laura E. B. Lombardi

Laura E. B. Lombardi (# 12821)
Assistant Attorney General
N.H. Department of Justice
Civil Bureau

33 Capitol Street

Concord, NH 03301
603-271-3650

Certificate of Service

July 12", 2006

I hereby certify that a copy of the foregoing was served this date, via the ECF system
on Dara Klassel, Esq., counsel for Planned Parenthood Federation of America; Martin P.
Honigberg, Esq., counsel for Planned Parenthood of Northern New England; Lawrence A.
Vogelman, counsel for Concord Feminist Health Center, Feminist Health Center of
Portsmouth, and Wayne Goldner, M.D.

\s\ Laura E. B. Lombardi
Laura E. B. Lombardi (# 12821)
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CHAPTER 173
HB 763-FN - FINAL VERSION
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HOUSE BILL 763-FN
AN ACT requiring parental notification before abortions may be performed on unemancipated minors.
SPONSORS: Rep. Kemns, Hills 57; Rep. Woods, Straf 69; Rep. Souza, Hills 51; Rep. Sweeney, Hills 62
COMMITTEE: Judiciary

AMENDED ANALYSIS

This bill prohibits any abortion provider from performing an abortion on certain minors or incompetent females without
giving 48 hours' written notice, in person or by certified mail, to a parent or guardian. The bill provides a procedure for
alternate notice in certain circumstances.

This bill also establishes a procedure for waiver of the notice in certain circumstances.

Explanation: Matter added to current law appears in bold italics.

Matter removed from curreat law appears [#r-braekets-and-struelthrotsh-]

Matter which is either (a) alt new or {b) repealed and reenacted appears in regular type,
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03-0346
61/09
STATE OF NEW HAMPSHIRE

In the Year of Our Lord Two Thousand Three

AN ACT requiring parental notification before abortions may be perforied on unemancipated minors.

Be it Enacted by the Senate and House of Representatives in General Court convened:

173:1 Legislative Purpose and Findings.
I. It is the intent of the legislature in enacting this parental notification provision to further the important and

compelling state interests of protecting minors against their own immaturity, fostering the family structure and preserving it
as a viable social unit, and protecting the rights of parents to rear children who are members of their household.

1. The legislature finds as fact that:

(a) Immature minors often lack the ability to make fully informed choices that take account of both immediate
and long-range consequences.

(b} The medical, emotional, and psychological consequences of abortion are serious and can be lasting,
particularly when the patient is immature.

{c) The capacity to become pregnant and the capacity for mature judgment concerning the wisdom of abortion
are not necessarily related.

(d) Parents ordinarily possess information essential to a physician's exercise of best medical judgment
concerning the child.

(e) Parents who are aware that their minor daughter has had an abortion may better ensure that she receives
adequate medical attention after the abortion.

{I1. The legislature further finds that parental consultation is usually desirable and in the best interest of the minor.

173:2 New Subdivision; Parental Notification Prior to Abortion. Amend RSA 132 by inserting after section 23 the
following new subdivision:

Parental Notification Prior to Abortion
132:24 Definitions. In this subdivision:

I. "Abortion" means the use or prescription of any instrument, medicine, drug, or any other substance or device
intentionally to terminate the pregnancy of a female known to be pregnant with an intention other than to increase the
probability of a live birth, fo preserve the life or health of the child after live birth, or to remove an ectopic pregnancy or the
products from a spontaneous miscarriage.

il. "Commisstorer” means the commissioner of the department of health and human services.

1. "Department” means the department of heaith and human services.

IV. "Emancipated minor" means any minor female who is or has been married or has by court order otherwise been
freed from the care, cusiody, and contro of her parents.

http://www.gencourt.state.nh.us/legislation/2003/HB0O763 . himl 3/31/2006
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V. "Guardian” means the guardian or conservator appointed under RSA 464-A, for pregnant females.

V1. "Minor" means any person under the age of 18 years.

V1L "Parent” means one parent of the pregnant girl if one is living or the guardian or conservator if the pregnant girl
has one.

132:25 Notification Required.

[. No abertion shall be performed upon an unemancipated minor or upon a female for whom a guardian or
conservator has been appointed pursuant to RSA 464-A because of a finding of incompetency, until at least 48 hours after
written notice of the pending abortion has been delivered in the manner specified in paragraphs 1l and I11.

{I. The written notice shall be addressed to the parent at the usual place of abode of the parent and delivered
personally to the parent by the physician or an agent.

HL In lieu of the delivery required by paragraph I1, notice shall be made by certified mail addressed to the parent at
the usual place of abode of the parent with return receipt requested and with restricted delivery to the addressee, which means
the postal employee shall only deliver the mail to the authorized addressee. Time of delivery shall be deemed to occur at 12
o'clock noon on the next day on which regular mail delivery takes place, subsequent to mailing.

132:26 Waiver of Notice,
I. No notice shall be required under RSA 132:25 if

(a) The attending abortion provider certifies in the pregnant minor's medical record that the abortion is
necessary to prevent the minor's death and there is insufficient time to provide the required notice; or

(b) The person or persons who are entitled to notice certify in writing that they have been notified.

I1. 1f such a pregnant minor elects not to allow the notification of her parent or guardian or conservator, any judge of
a court of competent jurisdiction shall, upon petition, or motion, and after an appropriate hearing, authorize an abortion
provider to perform the abortion if said judge determines that the pregnant minor is mature and capable of giving informed
consent to the proposed abortion. If said judge determines that the pregnant minor is not mature, or if the pregnant minor
does not claim to be mature, the judge shall determine whether the performance of an abortion upon her without notification
of her parent, guardian, or conservator would be in her best interests and shall authorize an abortion provider to perform the
abortion without such notification if said judge concludes that the pregnant minor's best interests would be served thereby.

(a) Such a pregnant minor may participate in proceedings in the court on her own behalf, and the court may
appoint a guardian ad litem for her. The court shall, however, advise her that she has a right to court-appointed counsel, and
shall, upon her request, provide her with such counsel.

(b} Proceedings in the court under this section shall be confidential and shall be given such precedence over
other pending matters so that the court may reach a decision promptly and without delay so as to serve the best interest of the
pregnant minor. In no case shall the court fail to rule within 7 calendar days from the time the petition is filed. A judge of the
court who conducts proceedings under this section shall make in writing specific factual findings and legal conclusions
supporting the decision and shall order a record of the evidence to be maintained including the judge's own findings and

conclusions,

{c) An expedited confidential appeal shall be available to any such pregnant minor for whom the court denies an
order authorizing an abortion without notification. The court shall make a ruling within 7 calendar days from the time of the
docketing of the appeal. An order authorizing an abortion without notification shall not be subject to appeal. No filing fees
shall be required of any such pregnant minor at either the trial or the appellate level. Access to the trial court for the purposes
of such a petition or motion, and access to the appellate courts for purposes of making an appeal from denial of the same,
shall be afforded such a pregnant minor 24 hours a day, 7 days a week.

132:27 Penalty. Performance of an abortion in violation of this subdivision shall be a misdemeanor and shall be grounds

http://www.gencourt.state.nh.us/legislation/2003/HRO763 html /0N
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for a civil action by a person wrongfully denied notification. A person shall not be held liable under this section if the
person establishes by written evidence that the person relied upon evidence sufficient to convince a careful and prudent
person that the representations of the pregnant minor regarding information necessary to comply with this section are bone
fide and true, or if the person has attempted with reasonable diligence to deliver notice, but has been unable to do so.

132:28 Severability. If any provisjon of this subdivision or the application thereof to any person or circumstance is held
invalid, such invalidity shall not affect the provisions or applications of this subdivision which can be given effect without the
invalid provisions or applications, and to this end, the provisions of this subdivision are severable.

173:3 Effective Date. This act shall take effect December 31, 2003.
{Approved: June 19, 2003)

(Effective Date: Decermber 31, 2003)
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330 SENATE JOURNAL 22 MAY 2003

SENATE CONCURS WITH HOUSE AMENDMENT
SB 142-FN, relative to advertisements on utility poles and highway signs.
Senator Kenney moved to concur.

SENATOR BELOW: Senator Kenney, could you just briefly explain what
they have done, how they have changed that?

SENATOR BELOW: Thank you Senator Below. This is SB 142. The
changes that the House did was that “the owner of an object upon
which an advertisement is placed in violation of this section shall be
entitled to remove and destroy the advertisement and the advertise-
ment owner shall not be entitled to damages or compensation.” So
basically it allows a person who puts something on, for instance, a
telephone pole. The owner is allowed to go and take that advertise-
ment off. If there is any expense in regard to that, then the adver-
tiser of that piece of material would have to pay the owner. So that
is basically what it is doing, so I concur with the amendment,. It tight-
ens it up a little bit.

Adopted.

HOUSE MESSAGE
The House of wmﬁwwmm:ﬁmﬁ?mm concurs with the Senate in the passage
of the following entitled Bill, with amendment, in the passage of which
amendment the House asks the concurrence of the Senate:
SB 206.FN, relative to the registration of OHRVs used as grooming equip-
ment for cross country ski trails,

SENATE CONCURS WITH HOUSE AMENDMENT
SB 208-FN, relative to the registration of OHRV's used as grooming equip-
ment for cross country ski trails,
Senator Gallus moved to concur.

Adopted.

HOUSE MESSAGE
The House of Representatives concurs with the Senate in the passage
of the following entitled Bill, with amendment, in the passage of which
amendment the House asks the concurrence of the Senate:

SCR 2, urging the United States Congress to act to rectify the science,

research funding, and restrictions governing the Northeast multispecies
fishing industry and its impact on New Hampshire fishermen. .

SENATE CONCURS WITH HOUSE AMENDMENT
SCR 2, urging the United States Congress to act to rectify the science,
research funding, and restrictions governing the Northeast multispecies
fishing industry and its impact on New Hampshire fishermen.

Senator Gallus moved to concur
Adopted.

COMMITTEE REPORTS
HB 763-FN, requiring parental notification before abortions may be per-
formed on unemancipated minors. Judiciary Committee. Qught to pass
with amendment, Vote 3-2. Senator Peterson for the committee.
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Senate Judiciary

May 12, 2003
2003-1585s
01/09
Amendment to HB 763-FN
Amend the title of the bill by replacing it with the following:

AN ACT relative to information and counseling to minors seeking
abortion,

Amend the bill by replacing all after the enacting clause with the fol-
lowing:

1 New Subdivision; Prior to Abortion. Amend RSA 132 by inserting
after section 24 the following new subdivision:

Information and Counseling to Minors Seeking Abortion

132:25 Definitions. In this subdivision:

1. “Counselor” means a psychiatrist licensed under RSA 329:12 a
psychologist licensed under RSA 330-A:16, a clinical social worker li-
censed under RSA 330-A:18, a marriage and family therapist licensed
under RSA 330-A:21, a registered nurse or practical nurse licensed
under RSA 326-B:6, or 326-B:7, or a guidance counselor certified un-
der RSA 21-N:9, II(s).

II. “Minor” means any persont under the age of 18 years.

[I. “Provider” means a physician licensed under RSA 329:12, a
physician’s assistant licensed under RSA 328-1):3, or an advanced reg-
istered nurse practitioner licensed under RSA 326-B:10.

132:26 Information and Counseling Required.

L. Prior to the performance of an abortion upon a minor, a provider
or counselor shall provide pregnancy information and counseling in ac-
cordance with this subdivision in a manner and language that will be
understood by the minor. The provider or counselor shall:

(a) Explain that the information being given to the minor is being
given objectively and is not intended to coerce, persuade, or induce the
minor to choose to have an abortion or to carry the pregnancy to term.

(b} Explain that the minor may withdraw a decision to have an
abortion at any time before the abortion is performed or may reconsider
a decision not to have an abortion at any time within the time period
during which an abortion may legally be performed.

{c) Explain to the minor the alternative choices available for man-
aging the pregnancy, including:

(1) Carrying the pregnancy to term and keeping the child;

{(2) Carrying the pregnancy to term and placing the child for adop-
tion, placing the child with a relative, or obtaining voluntary foster care
for the child; and

(3) Having an abortion, and explain that public and private agen-
cies are available to assist the minor with whichever alternative she
chooses and that a list of these agencies and the services available from
each will be provided if the minor requests.

(d) Explain that public and private agencies are available to pro-
vide birth control information and that a list of these agencies and the
services available from each will be provided if the minor requests.

(e) Discuss the possibility of involving the minor’s parents, guard-
ian, or other adult family members in the minor’s decision making con-
cerning the pregnancy and whether the minor believes that involvement
would be in the minor’s best interests.
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i i inor to ask any questions

f) Provide adequate opportunity for the minor 1 i

noﬁomﬂmwwnm the nwmmeun%, abortion, child care, and adoption, mw% ﬂﬂu@
vide information the minor seeks or, if the person cannot provide
information, indicate where the minor can access the Eﬁ.c.ﬂgmﬂms.

I1. After the counselor or provider provides the information and coun-
seling to a minor as required by this subdivision, such oacnm.mwo« or pro-
vider shall have the minor sign and date a form stating that: i .

(a) The minor has received information relative to mwwmwsm?‘.mw. M
abortion, that there are agencies that will provide assistance, and m..%mm
of these wmmﬁowmm and the services available from each shall be provide
i inor requests. ) . .
Hithe mwwm_wmw Emwow has received an explanation that the minor may with-
draw an abortion decision or reconsider a decision to carry a pregnancy
v ﬂmwﬁ.u The alternatives available for managing the pregnancy have

lained to the minor. ) ) ]

been mmw %Ww minor has received an explanation about agencies avail-
able to provide birth control information and that a list of these agen-
cies and the services available from each will be provided if the minor
Hmncmw%.ﬂ_ro minor has discussed with the person ﬁwoi&nm_ the mﬁwm?
mation and counseling the possibility of involving the minor’s paren m,
guardian, or other adult family members in the minor’s decision mak-
i t the pregnancy. ) ) .

e mw%%m. mvﬁﬂommgm“ ﬁwm minor has mm@mwﬁﬁ@m that E.; .:Ec?ﬁm g“m
minor’s parents, guardian, or other adult family members is in the minor’s

i ts. , -
best M.HMMWH%WMEEE has been given an adequate opportunity to ask ques

tiong: i Iso sign and date the form and
g et B e S gt i
. d and shall give the form to the minor or, if nwm, minor requests
and Sl e ot e il pronas,panl e o 1
wm DMWmM,MMmM%MmMMMMﬂ% W%M.MW:Q information and Moﬁwwmﬂwwm MVM*.WN.WMMH
e e raonte mrovided i this subivision and which is signed by
the minor shall be presumed to be evidence of compliance with the re
amWQ&%MMWMMMWWMM%WM%%W subdivision shall =MW mm.vwm %HW@MW MSn MWM
%Maﬂmﬂ%ﬂwwﬂﬂﬂﬂm% WMMWW%W MWMMMMM%M WMWMWW HWWMWWMM MMWMWWMNMMM
e mammm% Mwwuﬂ:wcmwmww%o mﬂﬂwﬁmmw% .m.m.%.mwmu L&o does not .noE.Ew with
the reicemnts of iig bl bacsas o e ol shal
wrmmwwm Mﬁmﬂmﬂzﬁmwwm%m%%wgwmmwmmumH. of the department of health and
human services shall adopt rules, under RSA 541-A, relative to the forms

i der this subdivision. .
wmmﬁmmmmumwm wumﬁm, This act shall take effect 60 days after its passage.
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AMENDED ANALYSIS

This bill requires a counselor or health care provider to provide a preg-
nant minor, under the age of 18 years, with counseling and information
before such minor has an abortion.

SENATOR PETERSON: Thank you Mr. President. On behalf of the Sen-
ate Judiciary Committee, I move HB 763 ought to pass with amendment,
Mr. President, a great political storm surrounds this legislation, which
requires us to explore our core belief about such matters as when life
begins and whether or not a woman has the right to choose in private,
whether to terminate at an early stage, an unwanted pregnancy, unbur-
dened by undue governmental Interference. At first glance, the question
seems obvious, for we all wish that loving parents would be involved,
supportive and available to their minor children in major decisions or in
times of crisis. So how can it be that since thig bill was first introduced,
over 20 years ago, it has been rejected each and every time it has been
considered in our state by Republican dominated legislatures? Having
previously served on the Judiciary Committee in the House on day long
hearings in Representatives Hall and having listened to wrenching floor
debate on similar legistation and other pro-life initiatives, [ have Joined
with a personal battle of conscience on this issue, and have come to re-
spect the views of all who honestly undertake, define in these difficult
matters, a just and proper balance between the res onsibility of govern-
ment and individual rights. Following one elongated House session on this
bill a few years ago, as the roll call was announced, I reentered the Cham-
ber alongside of a veteran conservative colleague whom I asked somewhat
wearily at that point, “how are you going to go on this one™ Mr. Presi-
dent, what happened next I will never forget. He stopped, turned and
looked at me and said, “Andy, this is a vote you cast for the person who
is least able to speak for themselves. This i3 the vote where you decide
what it is you are here for, and the purpose of, for which the power of
government was created. It is to be used.” The members of the Senate
Judiciary Committee did not forward this legislation nor seek out the role
that we were given, but we accepted the responsibility to work on this bill,
which this year, for the first time, narrowly passed the House. Our amend.
ment places in law, a structure of required practice, to ensure that licensed
professionals counsel young women to fully inform them of the alterna-
tives in this difficult situation and encourage wherever possible, full pa-
rental involvement. The amendment however, stops short of requiring
parental notification in all instances, as such action would lead to seri-
ous unintended consequences. Professionals who regularly counsel young
women, have repeatedly informed legislators that the great majority al-
ready speak with a parent in such a time of crisis and that the decision
to do otherwise is not made lightly. Indeed it is only these troubled and
vulnerable young people, the ones with a reason not to tell a parent, that
this legislation would affect. And sadly, even in gentle New Hampshire,
not all families are the Brady Bunch. If we choose to pass the original
legislation, experience demonstrates that one undeniable, unintended
consequence will be to force a future minor victim of sexual abuse, either
to agree to notify her very abuser or to appear in court to defend her right
to seek out the support that she chooses in a time of indescribable anguish.
I suggest that a young wornan knows her circumstances better than any-
one and decency demands that our laws grant her greater protection not
greater heartache. In recent conversation with a valued colleague in this
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Chamber, sums up the issue before us today. He said to me, to paraphrase,
“these young people are in a terrible situation. We need to act on this bill
in a way that makes the situation better not worse.” Mr. President, this
is exactly what the Judiciary has done in the amendment before you. It
allows us to move forward, have progress on this issue, and place in our
law, a measure which we can truly be glad for. I urge the members to vote
for passage. Thank you Mr. President.

SENATOR CLEGG: Thank you Mr. President. As a member of the Ju-
diciary Committee, I would like for the record to Jet the people know that
it was a 3 to 2 vote. [ was one of the ‘no’ votes. I believe that when you
look at the facts, and we talk about a pregnant woman who may have
gotten pregnant by a parent through abuse, that this is the very thing
that we need to know, we need to reveal in order for that girl to get help.
T would suggest that you vote no on the committee amendment.

SENATOR BELOW: Thank you Mr. President. I rise in support of the
committee amendment. I think that it is a good approach to the prob-
lem, to the question, to ensure that the best practice of a physician who
may be considering providing an abortion or a counselor who is work-
ing with a young woman who is facing that question, that we be ensured
that they provide them with all the information of the alternatives. In
fact, review the option of involving the parent with this difficult ques-
tion. When we make laws, I think that we have to think of not just how
a law applies to the majority of circumstance to the situations that are
most common and predictable, but we have to think about how the law
applies to unusual, exceptional situations. The fact is that most of us
would certainly want parental notification and consent and involvement
in this question. In fact, that is the current state of affairs. The vast
majority of minor, young women, do involve their parents in this diffi-
cult question. The minority who don’t are the minority that we have to
consider their situation, If this law, the underlying law, not as amended
by the committee, were to come into effect, the young women, for vari-
ous reasons, don't want to have their parents notified would have a few
simple choices. They could go to a judge if they had the means to do that.
What we know from other states’ experiences, is that most judges, the
vast majority, provide the approval of the permissions. A very short ten,
maybe 15 minute interview. Their only job is to ascertain whether the
young women have the sufficient maturity to make this decision on their
own. Something that the physicians themselves have to do as well. In
Massachusetts, maybe you heard the statistic of..since they enacted such
a law, there has been over 17,000 judicial bypasses, Something like 15
of them were denied in the first instance and on an appeal all but two
were granted. So out of 17,000 judicial bypasses reguested, two were
. blocked by a judge. The statistics also show that there has been a sig-
nificant or discernable increase in parental involvement in these decisions
in states that have passed such laws. I do think that we have to think
about the exceptional situations, :
cest, of such sexual abuse, or rape, we would like that revealed and like’
that intervention. But there are some young women who are so con-
cerned about not having that revealed that they won’t go see a judge,
they won’t go to see a
notification, Instead they will try to go to perhaps another state if they
have the means. They will put off the decision, which increases and en-
dangers their health or they will try to take matters into their own hands
by inducing a miscarriage by trying to procure an illegal abortion or

Certainly where there is a case of in-.

ww%mwnwmn for knowing that there will be parental
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Soid has een removed m&B.m home where there has been sex mw
abuse. mnémvéonﬁg have the ironic situation where a youn SoSﬁm
seekir mm mummcarmoﬁ might have one living parent, their father Ewu
m.&m it be th ¢ father...the cause of the pregnancy, who might have Se .
mmm mcn.c e cm a_wo_mm.gm the child, who would be the only one to be NM .
ped | vmm.wm mw;moﬂmnmﬂo? even though they have no legal ocmg% s or
m%os mwuwwu ians mw That is certainly an inappropriate and awkward mWeMw
phon I an m%mmw ng on why we should pass the amendment and not th .
bl 4 mmm mvo b mmwmumm.m the point suggested that they can go to a jud M
mmmedumﬂ s .U.M «w atif gm.%ccmm woman is the child of a Judge? uérww
eiraven cw H_ » the judge is the cause of the pregnancy or the mgg
.rmvwm% _wm%m Em%b these are Ewnoswoimgm thoughts but these mwmbmw
Look af the elorgy sen wommcia it expect in our society; have ocurrad.
is not limited to sexual abuse of one umn r Logk nt Jenomination. It
--who was sexually assaulting peonl Binors who e age Fairbanks
In such a situation, neither w%mm_m%vmﬁwmwm éwa e sTore his court.
I . fica judici
- “M a MmmmM:mEm option. I would urge passage wm Hmvom. MMMWMMMMM meWmMm
- ¥oent and would oppose the underlying bill. Thank you Mr. F.mmmmmwﬁ )

WW%WﬁmWMWWWWMW% WWMMAWN&W you HSW President. I rise in support
tive body that amaonded. There imes wien members of the legisla-
have a peraonal e to make %om:w very, very significant decisions that
. 0N plicz 1 affect fi
stake in this situation is a rathe  anigue irst of all T v My
of two adopto dhaon is @ ratl mﬂ Em@:m one. First of all, I am a parent
Thapy thopied childs en. 11 good «mwmﬂo:m.r% with my children and
good relationship with their chi
Mﬂ.ww: M%.: that the first thing that we can’t do, we nMMu%WMMMMwwﬁ o
: www : ami HM.m. It is out of our control. But if indeed we aspire to %@ﬂﬂf
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nate situation of losing my mother when I was seven %mmnm of age

w.m<m to think of when we con-
bill has numerous flaws in it,
on about but I think bears at-

¢ 0 a child and their pa
wwnmbw. Mw NWm marriages in this country mb&ﬂm MMM%MMMM*\WM ﬂwmmw. mm‘ww
@mxﬂ M_c mﬂw.ﬁgcm» often it is z.wm child. The rate of wunmm.ﬁ, The Hmmwvmw
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o ﬁon%bmW . %mmmwmmwm wﬂmﬂﬂﬂzm, Smwgrgﬁmw:mw Sex was discovered
by T there. He has made his life’s k
ing these predators, Well, women sometimes h .
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ake no mistake,

inconsistent with New Hampshire. In New Hampshire, we believe in
individual Liberties. We don’t legislate medical practices. We keep deci-
sions in the hands of the patients and their providers. We have passed
a number of laws: RSA 318-B:12-a allows a minor to legally consent to
medical treatment if they are of sufficient maturity to understand the
nature and consequences of such treatment. RSA 141-C:18 allows a mi-
nor 14 years or older to voluntary consent to medical diagnosis and treat-
ment for HIV, AIDS and other sexually transmitted diseases without
parental notification or consent. RSA 318-B:12-a allows any minor 12
years or older to voluntarily undergo treatment for alcohol problems
without parental notification or consent. That has been the spirit and
tradition of New Hampshire. This amendment maintains that spirit.
Certainly, we, as legislators, we, as individuals, we, as parents, we en-
courage that interaction between ourselves and our children. I have
three grandchildren. Three women grandchildren. I have a concern for
them. My oldest granddaughter is a sophomore in high school and cer-
tainly the concern is there. As I said at the beginning, you cannot legis-
late perfect parenting. We do our best. This bill as amended, sustains
what has been the New Hampshire tradition. As my colleagues, 1 urge
you to support the work done by the committee. I commend the commit-
tee. It wasn't easy. It is not easy. Life is not easy. Life is never supposed
to be casy. We know that. But when we enter this lite, we say that we
are going to do the best that we can. We offer ourselves in the public
service to do the best that we can do. To deliver to our families, to our
constituents, the best that we can do. I hope that you will uphold that
traditien. Thank you Mr. President.
SENATOR COHEN: Thank you very much Mr, President. A lot of this
discussion about this bill as we all know has been really intense. We have
all had emails, phone calls and letters. Frankly, I am angry. A lot of it
in my opinion has really crossed the line. Just this morning, at 6:35 a.m.
my wife was woken up by a phone call from an anti-choice person here.
This is too much here. wam 18 mo%mwwmnm sﬂ# crosses emxw line. 1 mﬂ» Ewﬁ . e
really angry about this. The people that sit here, my colleagues just said, aind their congsti €
and I am trying to influence some of you who may be on the line here, s @wc-mvcaﬂ»wmmwmwmﬁwﬂ%wm other side are those that rally to mak
and a little bit undecided. People have said, my colleagues have said, this e representatives of the cit] m%,&o 50 as a scare tactic, not only for g
is not about abortion, it is about families, being pro-family. This is about oung children who 1 _Mmuw of our great state, but mvnmwmﬂ t ‘me
abortion. Make no mistake about that. One of my constituents emailed - io &Mm proper thing, I mmmwmm to speak and be guided by their mwu\ Mq
me, “the original bill is not pro-parent, nor pro-family, but only anti- - Wirikes at the very meanin wn Woz vote against this mBmﬂmanm SMH.HM
choice and anti-abortion.” I would hope that my fellow Senators would . fact if I could, that Se mm M the original bill. I would like to &mm.m,
support the committee amendment. After all the testimony that they cial bypasses, mn% inform mﬁ.on. Below brought forward. About 17 ouow
heard, the committee amendment, I think, makes a lot of sense, if we . 1just wanted to brin »&m fon 1s that it was over 22 and a half ye
ication. I will tell you, of all of the g that up. | urge you all to vote down g%nwmw.

really care about family communica yol ) .
communications that I have gotten in favor of the original bill, with-

out exception, every single one who supports the original bill, wants to -,
end reproductive rights, witheut exception. There hasn’t been one call
or one letter or one email that favors this bill, the original bill, that does
not want to end or has the intention of ending reproductive rights. That
is what this bill is about. The fact that the definition of “fetus” is in there,
that is not a mistake. The purpose there is an example of the real goal,
which is to chip away our constitutionally based reproductive rights. Can
we legislate communications? Of course we can't. But that is what this
is about. This is meddling. This is meddling into personal family com-
munications. This is a purposeful foot in the deor that wants to end
reproductive rights. As Senator Peterson said, “undue governmental in-
terference is what the original bill is about” and that is why I hope and
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wing parties, but w% W%%%%w&m of memG union, Union zomwccmiw% ﬁws
devision, abortion ih ¢ would be exterminated b °
, . : . the wr

%o argue on both o %<m a great deal of respect for m mm:% ong
They have ¢ h sides, on the other side of my belisfs 5y Senators
overy Xight to do so and to present gm?% nmmmwmmﬂmwm HWMMMWH%MW
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Mwmw have identified infection as one of - Mu fection begin early within the *#as raped again, and again was pregnated.

Not only may fail to report .
e result in further abuse of the girl, it may Prevent punishment of the

sbuse, if the abuse is ultimately discovered. If a parent is notified he ang
e can often provide additional information regarding who the minor
%ns been seeing and is more likely to seek legal protection if the minor
s been the subject of abuse by an adult. Advisories of parental involve-

? ; i fthi : .
complications. The warning signs o st infections can be treated suc

‘ o e in death. Simi-
first 48 to 96 hours. Caugtl Ly, ISt IO enlt o |
i g. Left untreated, can r il
Mmm%?mww\mem%ﬁow.wmw«ﬂﬁ“w_mwﬁwoma:wmm done, bleeding is very, very com
ar v\u =

mﬂm C eas .w mn ﬂ x m. W_ v ‘m. Iy ﬁ o uwm W_ ﬂwmmﬂ .H ﬂmhu
4 w 5
an easi u_ @ controtie * owever s 1 0 mu mum V an 1 ;

wmwznﬁm. me Mww:%m ,%W%MMWMMW. associated with abortion. This complica: nt often spoke of girls being beaten or thrown out of their home if they
rated ute

ass0 leads to serioug #11 their parents of their pregnancies or life threatening injuries as they

tion can also be easily dealt with if @mﬁmﬂwwﬁwﬂw\m%wwﬂm of the more itempt to abort the Pregnancy themselves. Parenta] involvement are

sequences if medical help is not vm;w only be detected during fo i the books over two-thirds of the states. Some are over 20 years old.
mcmc%m complications are delayed an i Sww‘wa on patients actually keep fiere is no case where it has been established that these laws have ac-
wwé-cu visits, vet only one-third of mﬁ_ mmnmw?m checkups. Many minors lly lead to parental abuse. We all know about Becky Bell and T will
their follow-up appointments for vcmw o@mamﬁ?@ symptoms and they lac go into that. I agree with the amendment ag the bill, as it came out
ignore or deny the seriousness of uo,am mewo symptoms. Parental notifi "the House mbm. I ask you to mm».mwﬁ the amendment that came down
%5 financial resources to nmmﬁoﬁgﬂmwnmn for a heavy perioed, and severg L of Senate Judiciary, [ was one with Senator Clegg who voted against
cation, Eﬁ%wm%mmw%wwwaﬁm with the teenage girl. Mﬁwﬁwﬁm Wumﬁ amendment. Thank you.
&Mﬁﬂmww%wmww mw.m%wwmmwm abortion, parents cannot ensure tha
edge o
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ars to
i ] imagine, perhaps you should open your e
Ny .mo.gmwwﬁﬁ MNMmMm%ewﬁmmmmoﬁm face. 1, too, during my wwmmwwﬂmmeMNMm.
AT nseled friends who were in desperate, despera ituations.
Thore £ noﬁﬁo desperation. ] have seen the options that smm.wm available.
Ihave mmm.n uraged those friends. I had encouraged those wEme s bo talk
¢ Ewwm. m%% . Emm I have seen the desperation of trying to Hw%;m o
P EM. Em life with an unwanted child or how do %DJ g the monoy
A w<m_ ce that may not be the best, but it is your cm M. ow . e
hre despers Wm ww&nmm. The amendment that you have befor wW: ! Bives
e e b eling. The amendment before you gooé,mmwm a e
people oow.um ﬁmw amendment, supported by the committee, encourages
S iy wmm.r ussing with their parents, their guardian or Gorione
e ot Wmnwm their options. The fact is that ne law nmﬁanmw te good
e ication when none exists. No law can aowﬁmﬁm pn abusiv:
oy .noE%,_ Eﬂﬁaﬁu faced with parental notification mmmmm.m T wishs,
home m;;wn Mcw.um er may either flee the state for an abortion, weck con.
sent from. mw mms,ro is a fearful creature in black wovmmmw M&W ace that
ooy w.cE wmwmnm been, seek an illegal procedure, seek W mM %.5 e
they m<wonma5.m or do nothing. And in each case, J a Wm i mq Dersons
mmnomm .@ t risk. In the states that have enacted a,:mw aw 28t was orier
Ty M.a there has been no increase in the num mm. of y ing Women
nm:x@nomuommﬁmmw« arents. Parental notification laws .Eﬁm wﬁrww.  from
T oo Mm roomﬁw.cup their neighborhood health omwpoﬂm M other states
oo =Em& owmwiomm that they require. It sweeps the E.mw o e
B M@ of sight, but it does not create a mcmzﬁﬁw.mwmé e
vammuwbﬁw . Massachusetts to see that this is true. Thi law will only not 10 not o . : m :
to look as far as : hire another offending state or se e *termined that thy preprarents can B to  ude. I the
M Emwﬂw Zm.é mmmgww_m elsewhere. I encourage you to support this
that we care for to see .

L. “Abortion” means the use or prescription of any instrument, medi-
cine, drug, or any other substance or device intentionally to terminate
the pregnancy of a female known to be pregnant with an intention other
than to increase the probability of a live birth, to preserve the life or
health of the child after live birth, or to remove an ectopic pregnancy or
the products from a spontaneous miscarriage.

tice to require the notification of parent. [ believe it ig a parents right
1o know. I do believe that it would stop the implication of that right by
‘others and take away the knowledge of a barent or guardian, that an
wbortion would take place on their minor child. I also believe in the
rnights, not only in the rights of the parents to know, but they do also
believe in the constitutional rights c% the minor. This bill has that pro-
tection in Part I1. The constitutionality of the bill has been upheld in the
U.8. Supreme Court twice with Part I of this bill so that a minor, if they

; ourself in oth- dge shall determine whether erformance of an abortion upon her
committee amendment. I encourage %MWMMWMWWMMNWMM ﬂamﬁ.m»mu&:m %:mo:& notification of her vmwwsm guardian or conservator Eocma be in
ers shoes, and create ?M n@ﬁwﬂw wwmwmm is a state that does not Ummw.m.,mm ner best interest. There is protection of our precious young people. If the
others situations through our to the very most private decisions of 1 wm udge concluded gmw the minors best interest would be served, he would
in government in entering into roposed by the committee amendment. “rule that way. Also in the bill on Part II, there is a right to a court ap-
people. This bill needs to pass as prop “pointed counsel, This is very important for counseling of our young, pre-
Thank you. ittee amendment. “eious child .gme 1sin a mmn:maos_ q&mnmmowp 1 believe that this bill fits

tion is on the adoption of the committee for a person in such g dire condition as that, And, there
Question d by Senator Estabrook. also an appeal process. They can reach a decision promptly and with-
A roll call was requeste h y eut delay as to serve the Jmmﬁ interest of the @wmmbma% minor. If m:w deci-
Seconded by Senator Cohen. 1low, Odeil, Peterson,’ 0 was not, after counse ing, after getting denied, that it shou € no-
. ted Yes: Gallus, Below, ! ‘fying their parents, there is a quick appeal process to happen. I believe
MMMMMM.”V%M%MMSMMWMM_HVUS.:&mmn&.o, Estabrook, Cohen.
?

Boyce, Green;

i d No: Johnson, Kenney,

WWmanMMM« _MNWMWMMW%_MMM Gatsas, Barnes, Martel, Sapareto,
a , .

Morse, Prescott.

aild. 1 also believe that there should be penalties. That is another sec-
%on of this bill. Civil action. Wrongfully denied notification is a very im-
surtant part of this bill. I thank you very much Mr. President, for letting
e speak to the bill and proposing and amendment. [ hope that the full
mhnate votes ought to pass on this amendment. Thank YO,

SENATOR COHEN: I am not sure if this would

Yeas: 10 - Nays: 13
Amendment failed.

be a question, but it
mendment. iems to me in tomparing this language to the language in the bill ag
Senator Prescott offered a floor a at over from the House, this seems like a significant expansion of the
Sen. Prescott, Dist.23 Bifinition of abortion. S it appears to me...should the bill pass, and
21. 2003 Jhould a young teenage girl use 3 morning after pil}, RU488, which is
gmw wq,awm et currently covered, that that would be currently covered and that this
wmwcw 2. FN a macmﬂ.mzn_.wm expansion and would be an even more erosion of the
Floor Amendment to HB 763- il by replacing i .?.om:nﬁqm rights as the constitution guarantees now? I suppose that

Amend RSA 132:25, I as inserted by section 2 of the bill by rep & question. Thank you,

me Latd, ;

with the following:
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s : ding the amend-
TOR PRESCOTT: Thank vou Senator Cohen. Rea
WMMWM% it is “terminating the pregrnancy of w M@ﬁ%ﬂ%ﬁ%ﬁ% %m %ﬁwmwmw%rnm
ith an i ti ther than to increase the :
HMWMWM wmwwwwmmmﬁwéﬁ to be pregnant”. Those are the words that are here,

SENATOR COHEN: The addition of the instrument, medicine drug, which
is not in the initial bill, is a great concern to me.

i his amendment does

TOR LARSEN: It is pretty clear to me that t ) ;
mmmmwo}r further expand the bill 50 Emwrmnw Ecwnmwmnwwﬂsﬁm whm,w%ﬁw.m
haps the use of higher level estrogen the Ecﬂ.ﬂum ter, could in fact be

d to be an abortion procedure under this definition. i
mmwwwmsm omobmwcn Prescotts’ interest mw mmmn.onrmﬁMme ww.wmmm@wwwﬁw %wwww
it is a very dangerous step in terms of limiting Hw@ O oy
I don't know at what point a female is known to b %rmmm o ton s
cides when that female was known to be pregnant? 00 many

i i i It is the first that we have seen of it.
questions in this amendment. SN TN

nendment. I think that I would urge the

w:ﬁmm,ﬁmaw cwumxwmm&:m this further. It is a very dangerous next step.

. ing to decipher the
R O'HEARN: Senator wnmmna.? as ITam trying .
MMWWMW and the way that | am reading right now is QEM mwomﬁmw mn_,ww
be used with a prescription, if there Smﬂ.a %Wwoﬂ.ﬁm%%mwwmm %M:M ne o
t only in response to preserve the i . :
m\”,%%mwww %uw wu.mm:m%ﬁ child, to remove an ectopic ﬁﬁmmsmb@ or the prod
ucts of this spontaneous misearriage. Is that correct?

it i is “wi intention”, it is “other
PRESCOTT: No, itis not. It is “with the in " 1
W.WHMW.MWWW the intention of mncﬁwnﬁ%ﬁm. u.ﬂwﬁmwwam %Mﬁ%%%wm%ﬁwm w%“m
irth”. That is what an abortion is escribed as. Othe : : ior
wMﬂWoﬁonﬁmw_m the probability.. increasing the probability of a live gwwwm MM
reserve the life or health of the child after the birth, or to ﬁ.ﬁum._
M@cvmo pregnancy or the products of this spontaneous Eymnmwﬁwm ﬂ ;
if I understan
O'HEARN: I have a follow up. 1 am not sure i
m%:m.ﬁwww,ﬂw so I will be more direct. Is an abortion then mmcémﬂ mwmwwm.ww
Wmmmo:m than ectopic pregnancy, products after a spentaneous abo
to preserve the life of a child?

i ?
SENATOR PRESCOTT: Repeat it please?
i s than to
O'HEARN: Is an abortion allowed for other purposes | to
WWHM%HW WE life or health of the pregnant child, remove an woﬁcEn preg
nancy or remove the product of a spontaneous miscarriage?

SENATOR PRESCOTT: No, because that would be intentionally to ter-
minate the pregnancy as written in the amendment.

SENATOR O'HEARN: Then no...just for clarification, then no, the abor-
tion would not be allowed?

: d need to have parental noti-
ENATOR PRESCOTT: Correct. You woul
Momzoz to protect the right of the parent to know.

SENATOR O'HEARN: Thank you Mr. President.

i tor Prescott, T just
BOYCE: Thank you Mr. President. Sena
MMWH}WMNWMEQEM think that I have r%mmw w%mmww%mm WMmﬂ%mmMﬁ%%%
hate to say intentionally misrepresent wha , e b this,
i “ female known to be pregnant”,
by saying that the pregnancy of a e dont
that mean that if someone is raped or has .mmﬁom, s A
they could take the so-called morning after rugs, _
%M%Wmhoﬂ Wﬂmé that they were impregnated. They could suspect, but
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would not know. You can’t “know” that yvou are pregnant until sometime
after that fact. So the morning after product would 1ot be prevented?
The notification would not be necessary for the morning after drug?

SENATOR PRESCOTT: That Is correct Senator Boyce.

SENATOR ESTABROOK: Thank you Mr. President. Senator Prescott, |
am trying to understand what the amendment does. Are you saying...this
is in the context of parental notification, I gather you are saying?

SENATOR PRESCOTT: Yes.

SENATOR ESTABROOK: So that if the procedure that the young woman
was undergoing was intended to “increase the probability of a life birth,
preserve the life and health of 2 child, remove an ectopic pregnancy or the
product of a spontaneous miscarriage, the parent would not need to be
notified”, is the way that I am reading this. Is that correct?

SENATOR PRESCOTT: For emergency situations, there is protection of
a surgeon to be able to do his job and his democratic oath to do no harm,

protect the life and not wajt 48 hours for notification of a guardian or
parent.

SENATOR ESTABROOK: Thank you. Follow up question. Thank you
Mr. President. So if that ig your intention, why isn’t there also in this
list of things that may constitute an emergency, the life of the mother?

SENATOR PRESCOTT 1 believe in the first part of the bill, you will also
find.

SENATOR ESTABROOK: You may be correct if that is already in the
bill. I just would like to know where?

SENATOR PRESCOTT: Thank you very much. To protect the minorg
TAPE INAUDIBLE

SENATOR ESTABROOK: Thank you, Follow up. I see that wording, what
about the minors health?

SENATOR PRESCOTT: That is not in there, Senator.
SENATOR ESTABROOK: Thank you.

SENATOR LARSEN: I rige to speak. I think that Senator Estabrook has
found yet another preblem with this amendment, which is in fact, that
the language does not allow for the protection of a minors health. What
happens to the women'’s health? Let’s say that it is a Very young nine-
year-old, whose very life is threatened by Carrying a pregnancy to term?
There is no language that in fact protects the life and health of the minor
in this amendment.

SENATOR BARNES: Senator Prescott, I am having a real hard time as
you understand on this situation. I am so much in favor of the bill that
came over from the House. If we pass that bill today and send it to the
Governor, it would be signed into law maybe sometime next week. Bo

to the House, that that 400 member elephant across the way, is going
to agree...remembering that the bill only passed by six votes? Can you
honestly answer that question for me? What are your real thoughts on
that? I have to know before I can vote for your amendment.,

SENATOR PRESCOTT: Thank you Senator Barnes. I believe that the
amendment strengthens the bill in terms of protecting the minor from

- problems and complications in a pregnancy. I believe that it is a stron.
- ger bill because of that. I believe that the House, ifthey deemed to pass
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it then, and having it come from the Senate as a stronger bill, back to
the House, I would hope that they would see it as that, as a stronger bill.
To say that I have ful confidence that the House would be able to pass
this bill as amended by the Senate, 1 cannot tell you that that would
happen, but 1 can tell you that the bill is a much better bill with this

amendment,

SENATOR CLEGG: Thank you Mr. President. I am in favor of the amend-
ment. Originally people accused us of trying to change when an abor-
tion could happen because it said in the original bill from fertilization
until birth. So what we have done now is come up with a new descrip-
tion, but intentionally explaining that it is not an abortion, it doesn’t

need parental consent for those other issues where it is a health issue.

The bill already has something in it that says that a physician finds the

health of a mother to be in danger, there is a waiver of notification. So

what’s really the story? I heard today that because I am a man, I can’

possibly understand what a woman goes through in pregnancy. I will

agree, but T am a father and I do aﬁ%mnmnmm@ what it 1g Like to have to

raise children and be responsible for their actions. I do know that if it's

easier for them to come to me because they don’t want me to know, and

if the government gives them the avenue to go, they won’t come. Nobody
wants to stand in front of their parents and say, I did something wrong
and I am sorry. So if you give them an avenue and they don’t have to,
and they can keep it hidden, they will. This bill says, with the amend-
ment, that I, as a parent, have aright to stay in my children’s lives until
they are old enough to go on their own and make their own decisions,
and be responsible for their own decisions. I heard how it would be so
difficult, so scary, for a woman to go in front of a person with a black
robe. But it is not scary for that same woman to go lay on a table an be
operated on by a guy with a mask that she can’t even see? That’s not
scary? But our justice system is scary? The parents are scary? Sorry, 1
don't buy any of it. I have kids. 1 have a daughter. 1 have done the best
that I possibly could and I don't expect the government to take away my.
right to remain involved. Thank you Mr. President.

SENATOR BELOW: Senator Clegg. 1 just wanted a clarification of some-
thing that you said earlier in your statement. The bill already has a
provision that would waive the principal notification requirement if the
physician determined that the minors health was in danger by that delay
and I wonder if you could point that out in the bill because I think that
has some eoncerns to some of us and that we haven't found that?

SENATOR CLEGG: I can and I mentioned it because Senator Larsen

had mentioned the nine year old whose very life would probably be in

danger. It is on page two, line 22 it says,
vider certifies in the pregnant minor’s ‘medical record that the abortion
is necessary to prevent t
to provide the required notice.”

SENATOR BELOW: Is there not a distinction between the minors death -

and the minors health?

SENATOR CLEGG: Not in
want to waive notice because
make it worse.

SENATOR BELOW: Thank you.
Recess.

“The attending abortion pro- -

e minor’s death and there is insufficient time.

this situation. I am sure that you éo&.&b&..
the minor had a cold and the baby might:
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Out of recess.

Question is on the adoption of the floor amendment
A roll call was requesied by Senator Sapareto.
Seconded by Senator Prescott,

The following Senators voted Yes: G
: Gallus, J
mu.mm:. Flanders, Odell, Roberge, Wm»s%%oﬂwewvmmmwﬂwmx M%%oo,
atsas, Martel, Morse, Prescott. ’ » ol

The following Senators voted No:
Sapareto, D’Allesandro, Mmﬁmvﬂwwwmmuuc%mﬂwmgﬁ Larsen, Barnes,

Yeas: 15 - Nays: 8
Floor amendment adopted.
Senator Sapareto offered a floor amendment. "
Sen, Sapareto, Dist. 19

May 20, 2003
2003-1715s
01/09

Floor Amendment to HB 763-FN
Amend the title of the bill by replacing it with the following:

AN ACT requiring parental notificati
) cation before abortions m -
formed on unemancipated minors under the age o% meuwmwwm.

Amend RSA 132:25 as i i i i
e oo g s inserted by section 2 of the bill by replacing it with
Hmwm”mw%mmb:mc:m. In this subdivision:
. ) ortion” means the use of any means to terminat
et -
wmwwuh»ww m« »MWMWM MMSMMM Mo wuw:vﬂmmwmﬁn with knowledge gmﬁﬂwnw Mmm
..mmmww on with tho: s will, with reasonable likelihood, cause the
) . “Abuse” means any type of harm 1
Mwnwmmwnm %H. may incur as a resuit of boﬂmwmﬁwwe, may have been sub-
. “Commissioner” m issione

.mummu%w mmm mmissl mm“.iomm.mmm the commissioner of the department of

A [es »U ”
oo epartment” means the department of health and human ser-
© V. “Emancipated minor” means any mi i

. y minor female who is or has b
married or has by court order otherwi o care, tus.

mbmWnobﬂ.o_ oy omder o erwise been freed from the care, cus-
. . “Guardian” means the i i
wmb&mkw%ﬂ e mmémmwmm.ﬁ&ms or conservator appointed under

. “Minor” means any person under the age of 18 ye

@« » ars.
. wW&E. Parent” means one parent of the pregnant mmlumm oMm is Hvin
#r the guardian or conservator if the pregnant girl has one g

Amend RSA 132:27, I(a) as i i i
E;w wrm TR ) as inserted by section 2 of the hill by replacing
. a) The attending abortion i i i
. ion provider certifies in the inor’
ﬁwﬁ»& record that the abortion is necessary to prevent %w.% wwﬂww%wwwm
ere is insufficient time to provide the required notice, or the attend-

img abortion provider certifies in the minor’ i
ny abort : S OF'S me : i
'a vietim of alleged incest, rape, or abuse; cm%nm; record that the minor
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2003-1715s
AMENDED ANALYSIS
This bill prohibits any abortion provider from performing an abortion
on certain minors under the age of 16 years or incompetent females with-
out giving 48 hours’ written notice, in person or by certified mail, to a
parent or guardian. The bill provides a procedure for alternate notice in

certain circumstances.
This bill also establishes a procedure for waiver of the notice in cer-

tain circumstances.
SENATOR SAPARETO: Mr. President, I rise to offer a floor amendment.
T would like to speak to that motion. Let's face it, most of today’s debate
is for the benefit of the public as we have all decided our position. [ voted
for the original committee amendment because at that point, my options
were that or nothing. But [ have some serious problems with this amend-
ment, with the bill as it was passed over from the House. This amendment
that I am proposing is no less constitutional than the amendment that was
before us or the House version, that per the tenth circuit court of ap-
peals. I have specific problems with this bill, Whichever way that we vote
on HB 763, could possible result in an unborn child or the death of a young
woman. I can’t support a House version of this bill because it does noth-
ing for parental notification. I will not vote for a bill just to gain votes as
my previous vote just indicated. The House version of HB 763, as well as
the one that we just voted ¢n, has a judicial bypass that effectively ne-
gates the bill. Of the 17,000 applicants for a waiver in Massachusetts,
ander the same statute as we are looking at right now, all of these appli-
cations were granted except for two. With testimony in the committee, we
were told that this was the exception to the rule, and the fact shows that
this is the rule, not the exception. If we are in support of a true parental
notification bill, judicial bypass must only be allowed for incest, rape or
abuse. We are selling the public a bill of goods here, with a misleading title
and uninformed editorials from local newspapers continue to mislead the
public by not reading the bill. The second problem that I have with this
bill is that we have an age of consent on statute right now in this state
at 16. So that women who choose to consent to sex, are not.,.now have to
provide notification at age 18. We are now asking to pass a parental neti-
fication bill for 18. How can we have those two discrepancies in ages?
Make it 16. Make it 18. If a young woman is old enough to make a deci-
sion to have sex at a particular age, and she is at an age where she is old
encugh to accept the consequences, make this age again, 16 or 18, but they
have to be consistent and this bill, with the amendment, does not do that.
The very last thing wrong with this bill, is their definition of conception.
That is in the original bill. T am glad that at least that issue was taken
care of in my colieague, Senator Prescotts amen
a feel good legislation. I believe that this is designed improper
those who don’t want to give real notification or for someone to ignore the

details to do their homework on these bills. 1 can only support this ver- "

gion of...this version that | am presenting as an amendment, to HB 763.

This amendment is true parental no
fication then here it is. This is it. I wou
to support this amendment.

SENATOR FOSTER: Senator Saparet
derstand your amendment. Because trying
that I see it, it increases the exceptions wh

SENATOR SAPARETO: That is correct. Act

~that during the commi

& mmittee hearings, inf i

: wwﬂom M:WF the question has &Emummm .vwﬂwwvwhwmﬁ%s s
3 ake out, or if you take out, judicial v%ﬁmmmm }

“happen if we didn't have it, She brought up a

dment. Again, this bill is . all
-&ll over the country, that said doing so would

to some of :

tification. If we want parental noti- -
1d ask my colleagues and urge them

0, I want to make sure that I un-
o read it into the bill the way
ereby a provider may perform .

SENATE JOURNAL 22 MAY 2003 849

an NUOHWHOHW W wﬂmwcww& a wﬁOﬁuﬁ@ &O &wwm minors ﬁwmmﬁww m.munw m mﬂmmﬁwas HO wwﬁm\ml

ations of rape and incest. I
: ; - Is that the i i
18 how I read it and maybe I am E_.mwwwwmwmm%w *he amendiment? That

fication under the ci
e circumstances of
reason other than that, such as g% NWMWM

SENATOR FOSTER: That is what the in

SENATOR SAPARET
is as drafied.

SENATOR FOSTER: Thank you.

SENATOR BOYCE: Thank

SEN. : . you Mr, President.

frad N.m ,m.%w MMMW Mummw two _Ewm of this, Is it wwzmﬂm%%mwmmmﬁ%wmg. o
tha Provider of m:ow 10n services came to know that the roames oot 1
that the moon ¢ Smow.wm vam_ ncest or abuse, is it your mwﬂmﬁzmwﬂ% ling
abuse crovid en be required under state law t o e
have to vacﬁ.%uﬁmmmwn Ww%ﬁm ?%vmw oty T ould cially

ormation t

fare could be taken care of muwo:m% MWM MMMWQ agencies?

SENATO :
R SAPARETO: Yes, Senator thank you for the question. Acty

ally, yes. That is und
Sbortien oot is er the current statute that it is required by the

rape or incest. It is not fi

tes in Massachusetts, orany
tention of the amend i

. ; : ment is?
0Q: That is what the Intention of the amendment

t...the medical dictionary, fetus is seven
t, there cannot be any

ually this is the same lan-

W._.H m
age as _ mﬂmw 1 H_, Omn mvm #Hum ort wum.w wUmmw c{k.ﬁ_u ﬁmwm ﬁH Hmﬂ ng o ﬁmmm _.mnuﬁ

part with the definition of last conception
SENATOR O’HEARN: Thank you .
Recess, .

- Out of recess,

-SENATO :
R CLEGG: Thank you Mr. President. I would like to point out

3 we have gotten
e What happens when
? Professor Collette, who

s a wmca —,...—HGH@MMOH &HCMH— a8 univer m:ww in ie wm_mmw :_.mw ._n;v u _:wum to
? Hu

try and help us understand

SENATOR SA .
i aTO nman:w%%mﬂo.mﬁwmnw you Mr. President. Senator C] i
S clrcuit Mmmoon mm%%mmm ﬂw.wsgow% declared the <mwmmcwmmmwwbn@
I constitutional, i we
d both of these versions over to the m:wwm““ww mm»cwww %Mwﬁﬂ@o%m.n Sw
inion’
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SENATOR CLEGG: I do not. I believe that the professor who is an ex-
pert in these matters, testified clearly and succinctly, that with judieial
bypass, our bill as it sits, is constitutional.

SENATOR BOYCE: If.. just a hypothetical here. If someone decided that
it would enhance their reelection possibilities to have on their resume,
that they had voted in favor of parental notification, but they did not truly
want parental notification to actually pass and become the law of the land,
would it be possible for them to propese or support an amendment that
they knew to be unconstitutional in order to be able to say “look, I tried...]
voted to pass parental notification, look at me, I am a good vote, you want
to vote for me”, knowing that that bill will never pass muster in the other
House, let alone through the courts. Would that be something that some-
body might do if they were an unscrupulous politician?

SENATOR CLEGG: Knowing that we have no unscrupulous politicians
in this chamber, I would say that it makes it a lot easier to vote for a
bill that you know the court would find unconstitutional and blame the
courts, because the courts are the ones that we love to blame for every-
thing. Thank you.

SENATOR EATON (In the Chair): Let’s stick to the bill and the amend-
ments.

SENATOR O'HEARN: Thank you Mr. President. I am supporting this
amendment and I a disagree with Senator Clegg, that there is no judieial
bypass in here. I really take offense to anyone who thinks that we are
voting today to save our political career on this particular amendment or
any amendment that we may have, we may vote on. 1 think that most of
us, with whatever we have done, and whatever we will do, this one takes
our hearts and our mind together, and make the right decision, and it has
nothing to do with our political career, and I resent anyone bringing that
forward. Thank you.

SENATOR BARNES: Thank you Mr. President. I am not going to go
through the same speech that I went through upstairs at our caucus, but
I am going to say to you all, every one of us got elected by the folks out
there in our state of New Hampshire. Every one of us. All 24 of us have

a right to cur opinions. Damn it all, we shouldn’t be up here taking shots .

at each other. This is a tough issue. I don't think that we should be mak-
ing offhand comments. I think that it is out of place and it is not senato-
rial. This Chamber has been here a long time and it is going to be here a

long time after we leave it. So let’s leave it in good hands and not dirty it

and sully it with lousy comments against our colleagues. 1 disagree with

Senator Peterson’s amendment, but I didn’t get up and blast it. I just voted

against it. I disagree with Senator Sapareto’s amendment, I am not go-

ing to get up and say that he is a bum because he’s got it in here, I am |
going to disagree with yours too, Senator O'Hearn, and that doesn’t mean
that you are a bum. I am going to tell you that T am going to vote for

Senator Clegg’s when he brings 1n the original bill. I am going to vote fo
it because 1 think it is the right way to go. But I think that dirtiness and
nasty little comments are out of piace. It is a long day that we have go

ahead of us. We have a lot of business to do. We represent the state of New

Hampshire, everyone of us, so let’s act like Jadies and gentlemen and cu

the baloney and let’s do it right. Let’s be ladies and gentlemen. Thank you.

SENATOR KENNEY: Senator Sapareto, [ have a technical question. In
your amendment, it mentions that the minor is the age of 16 years o

under. I understand in some discussion, Maine, whatever parental no-

- Floor amendment adopted.

: MWHMWMAW mw.&me.m“ chww this vote that we
. » made previously? Is that amend

- that this bedy did, is no longer in mimwwm%.w
SENATOR EATON (In the Ch
supercedes the previous one.
SENATOR BARNES: This amend

m«mmmwaw wwmmacaa,m.mﬁmmmgmwww .Hﬁwwwvw Mw
working off of...this is what is going to go over to the House?

SENATOR EATON
the House.

‘SENATOR BARNES: Which 12 members in this bedy adopted

mmZ»%Oﬁ EATON (In the Chair): Unless we adopt a further a . d
.MZEHON BARNES: Thank you very much. mencment

Senator O'Hearn offered a floor amendment

%en. ’Hearn, Dist. 12 .

May 21, 2003
2003-1767s

end the bi i . .
?ﬁ%mn e bill by replacing all after the enacting clause with the fol-
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tification that they have, wh i
¢ t s atever versio
under is considered a miner. Do you wuoén

fents .
c_wmwm.w bills throughout the country that a

SENATOR SAPARETO: No I don’

] : t;

different ages for age of nObmm:aM eyer,
to be 16 for age of consent, and I fe
of these be consistent.

SENATOR KENNEY: Thank you.

Question is on the adoption of the floor amendment
A roll call was requested by Senator Sapareto.
Seconded by Senator Larsen.

The following Senators voted Yes: Gallus, Below, Odell, Peterson

O.ﬂmﬁdm‘
Cohen. oster, Larsen, Gatsas, Sapareto, D'Allesandro, Estabrook,

The following Senators voted N
i No: Johnson, Kenney, B
Flanders, Roberge, Clegg, Barnes, gmﬂmmr, ??u.mm,% WHMWM%T@&@@F

Yeas: 12 - Nays: 11

that 18 years of a

' ge and
of any other parental noti-
minor is considered 16 and

of course there may be
mwémz. wcéma.mﬁ. this state rm@WQSm
el that it is very important that both

“ PARLIAMENTARY INQUIRY
NATOR BARNES: Mr. President i i

: Mr. , Parliamentary inquiry?
SENATOR EATON (In the Chair): Go ahead. .

just made, override the one
nt that we voted 15 t0 8 for,

air): That is correct. This amendment

amwmmﬁ.mm whose amendment
ne. It is history. We are now

{(In the Chair): That is what will be going over to

/09
. Floor Amendment toc HB 763-FN

&Qmmm the title of the bill by replacing it with the following:

N ACT relative to consent before abortions may be performed en minors
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meEwzw&imSEOobmmwwWww.oﬁﬂobdowwwoa. &Emwm mewwmwu:u,
serting after section 24 the following new subdivision: .
Consent Prior to Abortion
: initions. In this subdivision: )
Hwﬁm.amwcwmmwmw_ww@mma the intentional interruption of m%wm.ms_mﬁm‘%ﬂwM
the m.cmv:nm&os of external agents, whether chemical or physical, o
ingestion of chemical agents. ho ic.
I. “Counselor” means a person who 1s:
a) A psychiatrist. .
Mww A mmwﬁ&&o@.mﬁ licensed under RSA uwo%m.,wmwwoc?.wm
(e} A clinical social Ewwwﬁwﬂnmgmm mwwiﬁ 118,
dained member of the clergy.
MMW Wﬂm%mamu,m assistant licensed under Mmm,w mmmﬁm‘d.
(f} A nurse practitioner licensed under RS 3 Nmaz..w 11s)
(g) A guidance counselor certified under RS - 0, o). 56 o
Amv A registered or practical nurse licensed under :
B f 18 years.
“Minor” s a person under the age o year:
kuwﬂwm?mmwwnmmvmwwmw mu%“mtﬁoum. No wﬁ.mcm shall knowingly perform
orti nant minor unless: .
an JU%WHM M%wmmmm% wﬂwmwnwm: has received and will make v%ww Mm%%m
medical record the informed éé.,nwmn_u consent of the minor an
: i t family member; ) . ]
msn.%ﬁ%ﬂ@ﬁﬂ%ﬁh%%ﬁ%ﬂ%ﬁw: has mmoﬁ%m%wwrwqumc%%%% mﬂﬂwwmﬂ mew
: i in accordance with RS 2:27 and tl \
wﬂam#@ﬁﬁh.%%ﬂﬂw:nwgam&msnmm“ is mentally and physically competent
v mmmm n.w_u%mm MMME. has received the information and counseling gﬁ :mmwm
der RSA 132:28, has secured written verification of Wmommﬁmw\ the in.
Mmuwmmos and n.o:mmo::m. and the wﬂwu&@m«ﬁ%%ﬁﬁﬂ.w an MMmmmﬁ d.and
i » medical record the info \ . :
ﬁww%w wwm mmﬂ%w%ww:ﬁwlmnmﬂom of receiving the information and coun
seling Tequivee muﬁwmw wmwﬂwwm%ﬁﬁmwnsom issues an order under RSA
E . v .
www.H“wm WM wmmﬂmwws@omnmw%ﬁgow or the next wm..:wm& of the minor for pur
: i ition for the minor, granting: )
poses mw ﬁ“wm% HMM%AN&MT@ rights for the sole purpose of consentin
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(b) Provide the information and counseling described in RSA 132:28
or refer the minor to a counselor who will provide the information and
counseling described in RSA 132:28; and

(¢} Determine whether the minor is, under all the surrounding eir-
cumstances, mentally and physically competent to give consent.

II1. No recovery may be allowed against any physician upon the
grounds that the abortion was rendered without the informed consent of
the minor when:

(a) The physician, in obtaining the minor’s consent, acted in accor-
dance with the standards of Dractice among members of the same health

care profession with similar training and experience situated in the same
or similar communities; or
{(b) The physician has received and acted in good faith on the in-
mom_,ama written consent to the abortion given by the minor to a coun-
selor,
132:28 Information and Counseling for Minors.

I. The provision of information and counseling by any physician or
counselor for any pregnant minor for decision making wmmmn%:w preg-
nancy shall be in accordance with this seetion.

(a) Any physician or counselor providing pregnancy information
and counseling under this section shall, in a manner that will be under-
stood by the minor:

(1) Explain that the information being given to the minor is be-
ing given objectively and is not intended to coerce, persuade, or induce
the minor to choose either to have an abortion or to carry the pregnancy
to term;

(2} Explain that the minor may withdraw a decision to have an
abortion at any time before the abortion is performed or may reconsider
a decision not to have an abortion at any time within the time period
during which an abortion may legally be performed;

(3) Clearly and fully explore with the minor the alternative choices
available for managing the pregnancy, including:

{A} Carrying the pregnancy to term and keeping the child;

(B) Carrying the pregnancy to term and placing the child with
a relative or with another family through foster care or adoption;

(C) The elements of prenatal and postnatal care; and

(D) Having an abortion;

(4) Explain that public and private agencies are available to pro-
_wide birth control information and that a list of these agencies and the
- services available from each will be provided if the minor requests;

{(8) Discuss the possibility of invelving the minor’s parents, guard-

] ; ; o
to the abortion and the attending physician has received the inform

1 ninor; or . .
Ezﬁm%%mmmmmwuwmmww consent to the abortion, when the court has given

J - ; ‘ .
its informed written consent and ?mmwﬁ%aw is having the abortion wil
i in ¢ liance with RSA 132:31. .
mewum.wﬂ.%%ow.w@m Consent; Disallowance of Recovery. + unless, prior
1. No physician may perform an abortion upon a Hﬁbo@ ool o5, priot.
to ﬁowmogmbm the abortion, the attending physician receive

Slﬂmwmﬁnwowmnwwm% mww.m WM% mwummmﬂ for an abortion is informed consent,

the attending physician shall: hich. in the physician’s profes:
i in a manner which, 1n phy
m_.cmmuwwmm%%w ﬁwm.mbﬁmwa%_mwwmm&ﬁm and which will be understood by the

i following: ) ) ) 8
e ANM wwrwmwwwwmwmgoﬁwm vwmmmﬁmwum best judgment the minor is preg

(6) Provide adequate opportunity for the minor to ask any ques-
fons concerning the pregnancy, abortion, child care and adoption, and

_grovide the information the minor seeks or, if the person cannot pro-
vide the information, indicate where the minor can receive the infor-

(b) After the person provides the information and counseling to a
minor as required by this section, such person shall have the minor sign
#hd date a form stating that:

(1) The minor has received information on prenatal care and al-

nant; tves to abortion and that there are agencies that will provide assis-

i ; and
. f weeks of duration of the pregnancy; a . ernal
M% %MM MWWMHMMMM risks associated with the minor’s pregnancy, the Bance:

abortion technique that may be performed and the risks involved for bot .
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i i ion that the minor may
he minor has received an explanation tl y
é#www%wvww Mwww.ﬁ.cm decision or reconsider a decision to carry a preg
naney ﬁ.mwwm%ww alternatives available Mww managing the pregnancy have
lored with the minor; . )
been &MM%W%% meww%%%%ﬂmnm?ma an explanation about agencies avail-
i irth control information; o , ]
ble o WM%MJMWM uwwwg. has discussed E:ﬁw the mﬁ.mouﬁ WMQMMMM.@MWM MMMMM
i d nseling the possibility of invelving t : S :
H%Hﬂwmwmwb E.nmwrmu mgm_n family members in the minor’s decision mak
. ney; . . :
e mvaﬂm%%ﬂ% Mmmwwcm um.on not involving the E.Hm.wow s mﬂﬂ%www m%ﬂ@mmww
i t in writing on
or other adult family members are pu v 8 Jorm by,
i iding the information and counseling;
mer cm.qu%ﬁw,w%wmpcwﬂm“m gmu given an adequate opportunity to ask
psmﬂmo%m.m person providing the Emonwa.-maoﬁ and %%w%wmww m%mwwmmwm
i . the form, and include his or her a ;
MMN%%.@%NM@@@%% shall keep a copy for his or her mem and %Mmmomw%
the form to the minor or, if the minor requests and if the @Nﬂmvm WE.E d-
ing the information is not the attending physician, transmi
inor’s attending physician. ) ) )
nrwwmw.mp% wmuw%mww%ﬁcw wm. M\mz&ﬂz of Informed Written Ooﬁmﬂnw, NMW.MW
tal. An informed consent which is m<%mwnmm w:m m,,mﬁwmm %%wﬂ:%wﬂ prEa
i ents provided in A 132: ned by
%ﬂ»%ﬂnwwwmwwwﬂﬂ Wﬂmwwﬁma to be w <m_m:w E?wawmmn%ﬂﬂmem%m MW%&MWMQ
i be subject to rebuttal only upon { 1
MMHHMW% ﬂ%m%wﬁmmﬂm%ﬁrgzmw fraud, deception, or misrepresentation of
wanww_mmﬁw WMM.Z Order Qo:nmwwmu% Ooﬁmm%n rw >WMMMWM.~. MWM mmﬁﬂmﬁw
i rder for the purpose of consenting to :
%%W MM%% the following circumstances and procedures: ¢ iling
1.(a) The minor or next friend of the minor for the wcwm“o.mmm. Q&cﬁmca
a petition may make an application Mb a Mc.ml., cmkuﬁmwwmmmw %%wm%oﬁ tion
i ssist the minor or next friend in pr g ition, The
N&Mw Mwm%yw w%mmw @.mwba of the minor shall file a petition setting forth:
(1) The initials mm. the minor;
of the minor; . . ]
Mww %Wmhﬂmm minor has heen fully informed of the risks and con

mmacmnnﬁmw m_wrn%.mﬁwwﬂuh%% is of sound mind and has sufficient intellec-

i nt to the abortion; ) o

tul nmwwﬂ%ﬁwm.mmwmm court does not m_,muww the Eﬁmﬁcw %m.%Mwﬁ H.ma Mﬂm%w
f consent to the abortion, the court should _

Mwwwﬁw.% mmmmzoﬁrm best interest of the minor and give judicial consent to

the mvcﬂww%%wm; if the minor does not have private counsel, that the

court may appoint counsel. ] o the netition.
i the next friend shall sign the p
HHAJHN_HWMMMW%M wm. a confidential record and the court files on the
itic impounded. o
wmﬁmwwmmﬂ%ﬂmwwﬁwﬂb the merits om,g% wmnmﬂus mmww%ﬁw Wmmwmmmm m%MMva
ible within 5 da s of the filing of the petition. ! _
w% MﬂwWwwwﬂﬁMmHv ﬁrw eourt shall appoint counsel at wmpmw 24 roﬂmwwm.w%
the time of the hearing. At the hearing, the court shall hear evi

lating to:
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(1) The emotional development, maturity, intellect and under-
standing of the minor,

(2) The nature, possible consequences and alternatives to the
abortion.

(3) Any other evidence that the court may find useful in determin-
ing whether the minor should be granted majority rights for the purpose
of consenting to the abortion or whether the abortion is in the best inter-
est of the minor.

(b} The hearing on the petition shall be held as soon as possible
within 5 days of the filing of the petition. The court shall conduct the
hearing in private with only the minor, interested parties as determined
by the court, and hecessary court officers or personnel present. The record
of the hearing is not a public record.

IV. In the decree, the court shall for good cause:

(a) Grant the petition for majority rights for the sole purpose of
consenting to the abortion;

(b) Find the abortion to be in the best interest of the minor and
give judicial consent to the abortion, setting forth the grounds for the
finding; or

(c) Deny the petition only if the court finds that the minor is not
mature enough to make her own decision and that the abortion is not
in her best interest.

V. If the petition is allowed, the informed consent of the minor, pur-

suant to a court grant of majority rights or the judicial consent, shall
of battery of the minor by those performing the abortion. The immu-
nity granted shall only extend to the performance of the abortion and
any necessary accompanying services which are performed in a com-
petent manner.

V1. The minor may appeal an order issued in accordance with this
section to the superior court. The notice of appeal shall be filed within
24 hours from the date of issuance of the order. Any record on appeal
shall be completed and the appeal shall be perfected within 5 days from
the filing of notice to appeal. The supreme judicial court shall, by court
rule, provide for expedited appeliate review of cases appealed under this
section.

132:31 Abortion Performed Against the Minor's Will. No abortion may
be performed on any minor against her will, except that an abertion may
be performed against the will of a minor pursuant to a court order de-
scribed in RSA 132:30 that the abortion is necessary to preserve the life
of the minor.

132:32 Violation; Penalties, Any person who knowingly performs or
aids in the performance of an abortion in violation of this subdivision

may be assessed for each violation.
132:33 Severability, If any provision of this subdivision or the ap-
plication thereof to any person or circumstance is held invalid, such

- Invalidity shall not affect the provisions or applications of this sub.
- division which can be given effect without the invalid provisions or

applications, and to this end, the provisions of this subdivision are
severable.

2 Effective Date. This act shall take effect January 1, 2004,
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2003-1767s

AMENDED ANALYSIS A
ig bi ires the informed consent of the pregnant minor be ore an
mvﬁﬂ%oﬂﬁ%% ww«wmmﬁwogma on such minor under certain ancamﬁmomﬁm.
This bill encompasses a court procedure for the purpose of consenting to
the abortion under certain circumstances.

' ide lready spoken
NATOR O’"HEARN: Thank you Mr. President. I have a )

ﬁm:ww how important I feel oocﬁmmMJm is s%mw o%m.uwmo%%w a%hﬂrmmww MMM mw.

i ent like this. I also believe that y L ; !

WWMM&MMWﬂE in predicaments. I mﬂwo Wm?% Mwm vﬁ«.mw‘nv%wwwmwﬁ M MWMo

ici their patient. Therefore, 1 offer before you, an ame I

Mmmmmwm w.mﬁw Mum%maaob of abortion. With prohibitions. I will uw.mﬁ mtﬂ%%%

go through it, because I think that most people have seen this.

that I reviewed this with members of my side and have talked with mem- -

i is 1 to address pa-
the other side. I feel that this 1s a far better way to ad
wwmﬂmsaoﬁmomﬁcu. It first requires ﬁmww the .mgamwmwwb%:mwwﬂﬂhwwn mww%mww
medical record and informed consent of the Eu%.o 2d one paren| guard,
ian or adult family member, or that the attending p %HN sician has secured

I ed written consent of the minor under all fo g
MWMMMWW,H M”E is mentally and physically competent to give consent, and

that the minor has received information and counseling. I preserve that.

right between a physician and their patient. It offers any court of compe-

jurisdicti it i inor be given major-
tion on petition for granting that the minor |
Mﬁmuw WMMMMWMMMMWME the minor be mzm to ncumm%ﬂ.o wwomw%mﬂw NMWHMWNW Mm
ici i ing the abortion, shall giv :
D O ot tnfornaat ible that the minor is pregnant,
d the best information possible that tl 7 >
WMM mﬁﬂﬂﬂmﬂw of weeks of the pregnancy, the particular risks involved,

provide information and counseling and determine physical competency

ing i done obiectively
jon for counseling is spelled out. It has to be ive
Wwwuﬁww ﬂ%woowwm the nwm%. The minor may withdraw from the decision

i i i to be given to the chil

bortion at any time. Information has to ]
MWMWMWVMMM the Em@:mb%% to term. Putting the child up Qm wac%«wow M.
to foster care. And the elements of prenatal and post natal care, ant

what the concerns are about having an abortion. They also discuss the

possibility of involving a minor, the minors parents. And the minor mu

i been done. Also required

i d date the form that these things have b .

Hm%u%ﬁb?@wm are reasons for not involving the minors vmﬂmuwmm mwmﬂ MMWW
be written and signed onto. A court order concerning consent to

i 1 then, decides t
i i ay be brought forward and the cour ,
wwogbmwﬁmwww@boﬁgw child. _me minor is...the court has to E.oﬁm ﬁm\m&nmx
minor is of sound mind and has sufficient intellectual capacity to

sent to abortion. The court should find that the abortion is in the bes

i i its of the petition shall

i >st of the child. The hearing on the meriis o
W%MMM mmcﬂ as possible within five Awmwmm« wcmw Mﬁwwwm.wﬂm%%% Mmﬂwwm MM th
emotional development, maturity intetiect and u iy
ature, possible consequences and alternatives rtion,
MMM Mwwmmw mﬁmmwmm that the court may find useful in determining thi

the abortion should take place. In the decree, the court shall, for gond

iti jority ri t the abortion shi
nt the petition for majority rights, find ﬁym . ! :
wwwwm%wmmmammm Emmwmmw of the child, or deny petition if ﬁwmwaﬁmﬁ. wwnm.
mature enough. I sincerely and truly think that we need to pay

tion to what our young women are going through. What our parentig

i kills are str
i lack thereof, and whether our parenting sk :
wwumMmﬂ“mcMM children still need counseling. Heck, we get into somethi
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like this, we are going to need counseling to get through this. I am ask-
ing you to consider this. This is something that we have to take a look
at seriously. This is something that we shouldn’t take hghtly. But the
child needs more than having to navigate whatever they have to navi-

gate to get there. They need the counseling before they get there. I ask
you to support amendment 1767,

SENATOR PETERSON: Thank you Mr. President. I would like to support
my colleague Senator O'Hearn in bringing forward this amendment. Al-
though the original committee amendment, frankly, is my preference, as
it mirrors in some respect, the Connecticut law, this amendment, which
mirrors the Maine law, is a way to do parental notification that will
strengthen the notification requirements, although I am not 100 percent
excited about the specter of having young people have to g0 to court, which
is of course what is invelved with this. I do think that it is a reasonable
compromise, and hope that despite the emotion of the moment, the Sena-
tors here present, will consider it on its merits. Thank you.

SENATOR LARSEN: I, too, rise to speak in support of this alternative.
1t is a law which has worked in Maine and it is preferable in some re-
- spects to the original bill as we have it before us. So | suggest that people
lock carefully at this process as it has worked in Maine and it has re-
“sulted in safe procedures for young women in Maine.

.SENATOR BARNES: Senator Larsen, isn’t the state of Maine the one

that stole our shipyard in Portsmouth? Is that the same state we are
talking about?

SENATOR LARSEN: That is the same state of Maine.
SENATOR BARNES: Thank you.

uestion is on the adoption of the floor amendment.

A roll call was requested by Senator Barnes.
Reconded by Senator Clegg.

The following Senators voted Yes: Gallus, Below, Odell, Peterson,
D'Hearn, Foster, Larsen, I’Allesandro, Estabrook, Cohen.

e following Senators voted No: Johnson, Kenney, Boyce, Green,
ianders, Roberge, Clegg, Gatsas, Barnes, Martel, Sapareto,

Morse, Prescott.

Yeas: 10 - Nays: 13

Floor amendment failed,

t of recess.

wator Prescott offered a floor amendment.
. Prescott, Dist. 23

Floor Amendment to HR 763-FN
nd the title of the bill by replacing it with the following:

ACT requiring parental notification before zbortions may be per-
formed on unemancipated minors.
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Amend the bill by replacing all after the enacting clause with the fol-
lowing:
1 Legislative Purpose and Findings. . ) )

L. It is the intent of the legislature in enacting this parental notifi-
cation provision to further the important and compelling state interests
of protecting minors against their own immaturity, fostering the family
structure and preserving it as a viable social unit, and protecting the
rights of parents to rear children who are members of their household:

1. The legislature finds as fact that: i .

{a) Immature minors often lack the ability to make fully informed
choices that take account of both immediate and long-range consequences.

(b) The medical, emotional, and psychological consequences of abor-
tion are serious and can be lasting, particularly when the patient is im-
mature, )

{¢) The capacity to become pregnant and the capacity for mature
judgment concerning the wisdom of abortion are not n.oommmm:ww nm.wmﬁmnm.

(d) Parents ordinarily possess information essential te a physician’s
exercise of best medical judgment concerning the child.

(e) Parents who are aware that their minor daughter has had an
abortion may better ensure that she receives adequate medical atten-
tion after the abortion. o

111, The legislature further finds that parental consultation is usu-
ally desirable and in the best interest of the minor. .

% New Subdivision; Parental Notifieation Prior to Abortion. .P.Bmum
RSA 132 by inserting after section 24 the following new subdivision:
Parental Notification Prior to Abortion
132:25 Definitions. In this subdivision: . .

1. “Abortion” means the use or prescription of any instrument, medi-
cine, drug, or any other substance or device intentionally to terminate
the pregnancy of a female known to be pregnant with an intention .owwma
than to increase the probability of a live birth, to preserve the life or
health of the child after live birth, or to remove an ectopic pregnancy or

roducts from & sponianeous miscarriage.
the m ,.OoBBWmmwoan means the commissioner of the department of

h and human services.
wmmwmﬁ “Department” means the department of health and human ser-
vices. .

Sm.?., “Emancipated minor” means any minor female who is or has been
married or has by court order otherwise been freed from the care, cus-
control of her parents. i
no@ﬂ_mﬁm%swﬂ&mw: Emmm% the guardian or conservator appointed under
RSA 464-A, for pregnant females.

VI, “Minor” means any person under the age of 18 years.

VIi. “Parent” means one parent of the pregnant girl if one is living
or the guardian or conservator if the pregnant girl has one.

132:26 Notification Required, ] .

1. No abortion shall be performed upon an unemancipated minor or
upen a female for whom a guardian or conservator has been appointed
pursuant to RSA 464-A because of a finding of incompetency, until at least
48 hours after written notice of the pending abortion has been delivered
in the manner specified in paragraphs H and HI.

I1. The written notice shall be addressed to the parent at the usual
place of abode of the parent and delivered personally to the parent by
the physician or an agent. )

mm\g lieu of the Mm:ga% required by paragraph II, notice shall be
made by certified mail addressed to the parent at the usual place of abode
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of the parent with return receipt requested and with restricted delivery
to the addressee, which means the postal employee shall only deliver the
mail to the authorized addressee. Time of delivery shall be deemed to
oceur at 12 o’clock noon on the next day on which regular mail delivery
takes place, subsequent to mailing.

132:27 Waiver of Notice.

L. No notice shall be required under RSA 132:26 if:

. (a) The attending abortion provider certifies in the pregnant minor’s
medical record that the abortion is necessary to prevent the minor’s death
and there is insufficient time to provide the required notice; or

(b} The person or persons who are entitled to notice certify in writ-
ing that they have been notified.

iI. If such a pregnant minor elects not to allow the notification of
her parent or guardian or conservator, any judge of a court of com-
petent jurisdiction shall, upon petition, or motion, and after an ap-
propriate hearing, authorize an abortion provider to perform the abor-
tion if said judge determines that the pregnant minor is mature and

capable of giving informed consent to the proposed abortion. If said
judge determines that the pregnant minor is not mature, or if the
pregnant minor does not claim to be mature, the judge shall deter-
mine whether the performance of an abortion upon her without no-
tification of her parent, guardian, or conservator would be in her best
interests and shall authorize an abortion provider to perform the abor-
tion without such notification if said judge concludes that the preg-
nant minor’s best interests would be served thereby.

(a) Such a pregnant minor may participate in proceedings in the
court on her own behalf, and the court may appoeint a guardian ad litem
for her. The court shall, however, advise her that she has a right to
court-appointed counsel, and shall, upon her request, provide her with
such counsel.

{b} Proceedings in the court under this section shall be confiden-
tial and shall be given such precedence over cther pending matters so
that the court may reach a decision promptly and without delay so as
to serve the best interest of the pregnant minor. In no case shall the
court fail to rule within 7 calendar days from the time the petition is
filed. A judge of the court who conducts proceedings under this section
shall make in writing specific factual findings and legal conclusions sup-
porting the decision and shall order a wmnoam of the evidence to be main-
tained including the judge’s own findings and cenclusions.

{(c) An expedited confidential appeal shall be available to any such
pregnant minor for whom the court denies an order autherizing an abor-
tion without notification. The court shall make a ruling within 7 calen-
dar days from the time of the docketing of the appeal, An order autho-
rizing an abortion without notification shall not be subject to appeal. No
filing fees shall be required of any such pregnant miner at either the
trial or the appellate level. Access to the trial court for the purposes of
such a petition or motion, and access to the appellate courts for purposes
of making an appeal from denial of the same, shall be afforded such a
pregnant minor 24 hours a day, 7 days a week.

132:28 Penalty. Performance of an abortion in vielation of this subdi-
vision shall be a misdemeanor and shall be grounds for a civil action by
a person wrongfully denied notification. A person shall not be held liable
under this section if the person establishes by written evidence that the
person relied upon evidence sufficient to convince a careful and prudent
person that the representations of the pregnant minor regarding infor-
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i sary to comply with this section are bone fide and true, or
MHMwwcwmwmmwwmmgmmwmgmﬁwmm with reasonable diligence to deliver notice,
n unable to do se. o ]
chwWwwaMMcmmemg If any provision of this subdivision or gm Wﬁwmu
cation thereof to any person or circumstance is held invalid, mc%..m. :.:..mn
idity shall not affect the provisions or applications of this m:w. :ﬁ.ms
which can be given effect without the invalid provisions or mm%wnm ions,
and to this end, the provisions of this subdivision are severable.
3 Effective Date. This act shall take effect December 31, 2003.

2003-1780s

AMENDED ANALYSIS borti

o : : : n

This bill prohibits any abortion provider from performing an a ortio !

on certain %&:S.m or incompetent females without giving 48 hours é,mﬁ

ten notice, in person or by certified mail, to a parent or guardian. The

bill provides a procedure for alternate notice in certain circumstances.

This bill also establishes a procedure for waiver of the notice in cer-
tain circumstances.

i I8 floor
ENATOR PRESCOTT: Thank you Mr. President. I rise to offer a

mﬂmnm%muﬁ. As you recall earlier this morning, I @.S.mmmmnm%w_ mw%wo%mw
ment that changes the definition of abortion. That is in this yw..u A s 2 i
this bill is the change of the effective date. The basis of the bi ‘H_M ¢
House version with the amendments on the abortion mmmsﬁomw. n %%w
changed the effective date from January 1, 2004 to Umooﬁyvﬂ. 2003,
If you pass this bill it would take effect this year instead of next year.
Thank you Mr. President.

i ho are
TOR BARNES: Thank you Mr. President. As those of you w

WWWWM score, know that I voted against Senator Prescotts mgmmmﬁ%%%..
I was quoted in the newspaper as saying that [ would vote for nommm% nd-
ment, because I figure that they are not going to make it mamw e wﬁuum
in the House. I also told roughly 50 people that nummma me .om._“.n mrv ,Mw &
“don’t worry, I will not vote for the amendment.” I am moEww o mm:&_.
say that...there is an old saying that “women have a righttoc m.bwm heir
mind.” Me, as a male Senator, I have a right to change my dmzm .ﬂ d 1
am going to support Senator Prescott’s amendment because om soe
that we have the votes to pass the original bill from the anmm.» 0 °
goose and the gander or the gander and the goose, so L am Emwm eoHMM%m
port Senator Prescott’s amendment. I apologize to the waov%_ m b
that I would not vote for the amendment. 1 apologize to | om EME. 1
Monitor for telling them a falsehood, but I guess as a male Senator,
have a right to change my mind.

APARETQ: Thank you Mr. President. Mr. President, this
Mwm%%%%ﬁmww the same amendment that we voted on Ummoﬁ.o,%mnwnma
Prescott’s amendment, only a change in &rm.mm.moﬁé date. cﬁmme 2.& am
the lone Republican hanging out to dry again or not, I am mﬁwo Bmﬁ.o Hmww
principles on this and I cannot support it with the flaws that EcsH mo e
in my previous statements. I would hope that other Senators %owv W E.M
uphold their vote and pass the correct version which I believe is nm es
version of the parental notification bill. I will not change my vete,

i enator Barnes

NATOR ROBERGE: Mr. President, I want to echo Sena s

mmwﬁmnWm. I promised a lot of people that I would vote for the mcmmw anﬁ

sion without amendment, but [ have become convinced that the la %mm
Senator Prescott amendment will pass and I have changed my mind.
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am going to vote for it. I think that it is a good bill and it is the best that
we can do this year. | am very intent that we should pass a parental
notification bill. Thank you.

SENATOR BELOW: Yes, I understand that this amendment changes the
definition of minor back to under the age of 18 from under age 16, as
the bill now reads under the age of 16 being above the age. Sixteen and
seventeen being an age of consent for sexual intercourse, So I would like
to request that page two, line ten, be divided in the vote on the ques-
tion, so that particular change could be handled separately.

Senator Below moved to divide the question,
The Chair ruled the floor amendment non divisible.

SENATOR LLARSEN: I rise to oppose this action. I think that most of us
recognized in what we might refer to as the Sapareto amendment, we
were in fact correcting the definition of what is truly a minor, that we
were...at least a minor who ean consent...that we were correcting some
of the flaws of the original bill and the amendment that you have he-
fore you has none of those correct features and I would urge you to vote
no on this amendment, Leaving what is a better bill to go to the House.

Question is on the adoption of the floor amendment.
A roll call was requested by Senator Barnes.
Seconded by Senator Sapareto.

The following Senators voted Yes: Johnson, Kenney, Boyce,

Green, Flanders, Roberge, Clegg, Gatsas, Barnes, Martel, Morse,
Prescott.

The following Senators voted No: Gallus, Below, Odell, Peterson,

O’Hearn, Foster, Larsen, Sapareto, D’Allesandro, Estabrook,
Cohen.

Yeas: 12 - Nays: 11
Fioor amendment adopted.

SENATOR PRESCOTT: Mr. President, what is the motion to reconsider
this amendment that we just passed? Do [ just say reconsider and then
ask that we vote again on it? And would that then end the ability for
someone else to reconsider?

Recess.
Out of recess.
SENATOR EATON (In the Chair): The question has been answered.

SENATOR PRESCOTT: Thank you Mr. President. I withdraw my re-
quest.

Senator Boyce moved the question.

Adopted.

Question is on the adoption of the bill as amended.
A roll call was requested by Senator Boyce.
Seconded by Senator Barnes.

The following Senators voted Yes: Johnson, Kenney, Boyce,

Green, Flanders, Roberge, Clegg, Gatsas, Barnes, Martel,
Morse, Prescott,



-

- -
862 SENATE JOURNAL 22 MAY 2003

1, Peterson,
i ted No: Gallus, Below, Odell,
Nﬁm%&ﬁiﬂﬂm%ﬂ%ﬂ%ﬁwﬁw mwcmnmﬁo, D’Allesandro, Estabrook,

hen.
Co Yeas: 12 - Nays: 11

Adopted. .
Ordered to third reading.
Recess.

Qut of recess.

i i r Ar-
HB 131, relative to enforcement ,ww %om%man%MW wzomMm%m%ww .Q%MMH .
i he Uniform Commercia . Ba
WM%M m<wm.w %o. Senator Odell for the committee.

mmwmuWHJOMﬂ OUHWMLML. Mwﬂmmu.mﬂ ou gm.. Muw.mmwﬁ.wm.ﬂﬁ H mo n..u.v .
mw.rn.vm >uw w..nnmg” CHHH@.m—.H mm a rew.‘.—ﬁnmnﬂ¢ FﬁuﬂﬂOHﬂ@.ﬂ&HOnHm— MUMOHHMMMG wc mum ¥ a MMNNQ
Hu M

ﬁwmmww sn wmmﬁmmw ;u.mm" _UHHQ Dmﬂmwuﬂmw 15 _.Dm_... Hmw»m N::. ru.ww mumﬁwmﬁﬁ ﬂbumw m—wwnm

i to exist. It is not un-
i i t as long as it has been proven ot un.
o Mm w%wﬁmwﬁﬂmwﬂ%ﬂﬁmﬁm transactions and vmﬁm. ﬁwmwmhwmwmﬂwmwa?mmi .
wmmw r stolen, usually because of the large volume o Hﬁbmm e the o
%Mm ﬁm:&mb of proof rests with the Jumww. ww mmwm_wﬁ ww %Mmosmsm  the origl
i islati ifies the intent o v -
mumw_mw MMH me%wWMMWWMWM wvﬁoa.mb to exist. The Banks Committee asks yo

ident.
support for the motion of ought to pass. Thank you Mr. Presiden

Adopted. .
Ordered to third reading.

i i f nondepository trust com-
ive to meetings of the directors o %k com
wwwwwwwwwmm_mwuwﬁuwﬂgm. %cmﬁ to pass, Vote 2-0. Senator Barnes .

committee,

SENATOR BARNES: Thank you Mr. President. I move HB 159 cught t¢

i d it.
ass. The Banking Committee unanimously on a 2-0 vote, passe
Wm mc.oa_ Thank you for your support.

Adopted. .
Ordered to third reading.

V V 0 Bu..ﬁ :
X ]

tee. Ought to pass, Vote 2-0. Senator Barnes for E”E commitiee,
mmwfﬁ,ow BARNES: Thank you Mr. President. Ditto.
Adopted,

Ordered to third reading.

i mm—Wm :um_:uw—u_UQG. mewﬂ
me &Qnﬂ umw—m»ﬂwcm to common ﬁ m.ﬁ ﬁ.ﬁﬂﬁwﬁww.
L.

ident. Very briefly, this i

ERS: Thank you Mr. Presi : W his.

egiiaion o et hel it banke. T bl allows them &
i i i iffe )

Wwwwm% NMM MWMMMMMMMW MMMM%% of the audits that are performed som

times cost $20,000 or $30,000 and if it is two different accounts, then the
H ¥ 3

ame tru an be a ne W i its k that this

m d two different audits. We as
mmmmm%wmwwmﬂwﬂmm nwwaoﬂ gense for small trust accounts. Thank v
p

Adopted. .
Ordered to third reading.

- the ward for Medicaid, any resulting period of Medi.

“pated future expenses for main

life-time gifts, will, beneficiary mmmmmﬁmaczm. joint

fand]

gaﬁmmaaﬁamwno qualify the waprd for Medicaid oy oth
mental benefits;

20 the filing of the petition; and

it the testamentary distribution of the w

e ward's wishesh] or, based on the cireu
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Senator Foster Rule #42 on HB 404,

HB 798, relative to gifts by fiduciaries,
with amendment, Vote 2.0, Senator B
Banks

May 14, 2003

2003-1629s

01/09

Banks Committee, Ought to pass
arnes for the committee,

Amendment to HB 798

Amend the bill by replacing all after the enacting clause with the fol-

lowing:
1 Estate Planning by Guardian. Amend RSA 464-A:26-a, ITi(b) through

- {g) to read as follows:

) {b) The m.,smﬁ.wmnma.namcxm including any income, estate, or inher.
Hance tax savings, and, if the gift is being made in order to qualify

caid disquali.
() “EE ward’s wishes, if known;

(d) The ward’s financial condition, including present and antici-

! tenance, support, and medical care, debts,

-#nd support ob lgations;

(e) The ward’s medical condition;

(f} The ward’s prior estate planning action, gas&sm significant

ownership, or trusts;

(g) The ward’s family situation, including the fanmily me
d inherit from the ward if the ward dipg intestate;

() Whether the &ift is intended to reduce the ward’s assels or

er govern-

mbers who

(i) The ward’s housing situation during the 12 months prior

() A description of the care and servi

V. Before authorizing the guardian to make lifetime gifts or to plan

ard’s estate, the probate court
find, by a preponderance of the evidence, that]:

ta})] the proposed gifts and/or testamentary plan are consistent with
4 mstances as they then ex-
vy that:

{63 (@) The testamentary distribution of the ward’s estate will

imize taxation and/or facilifate distribution of the ward’s estate to

mily, m.wmmamv or charities who would be likely recipients of gifts from
ward;

{6) Wﬁm Proposed gift is not likely to adversely affect the ward’s

s$ing options, access to care and services

> Or general welfare;
(¢) The proposed £ift does not create a foreseeable risk that

ward will be depriped of mﬂ\ﬁﬁ.mau assels fo cover his or her
during any period of medicaid ?m&%«.?ﬁ.@ that would re.

“from the Proposed gift; and

{d) The proposed Lift is not likely to result in premature or

ecessary nursing home placement or u.?...&ugaaaamnn&aa of

ward, or compromise the ward’s accesg to care or serviceg in

least restrictive selling in which his or her needs can be met.
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