UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

PLANNED PARENTHOOD OF NORTHERN
NEW ENGLAND, et al.,

N—r

Plaintiffs,
V. No. C-03-491-JD

KELLY AYOTTE, Attorney General of
New Hampshire, in her officia capacity,

Defendant.

S N N N N N N N N N

PLAINTIFFS CROSSMOTION FOR SUMMARY JUDGMENT WITH
MEMORANDUM - ORAL ARGUMENT REQUESTED

NOW COME Plaintiffs, through counsel, and petition this Court, pursuant to Fed.
R. Civ. P. 56, for summary judgment enjoining enforcement of the Parental Notification
Prior to Abortion Act (the“Act”), N.H. RSA 132:24-132:28, in its entirety.

As grounds for this motion, Plaintiffs allege as follows:

1. This Court held, and the First Circuit and the Supreme Court affirmed, that

without a health exception, the Act isunconstitutional. Ayotte v. Planned Parenthood,

__US.__,126S.Ct 961, 967 (2006); Planned Parenthood v. Heed, 390 F.3d 53, 59-

62 (1st Cir. 2004); Planned Parenthood v. Heed, 296 F. Supp. 2d 59, 65-67 (D.N.H.

2003). The Supreme Court remanded the case for the sole purpose of determining
whether the legislature would have wanted the law with such an exception. Ayotte, 126
S. Ct. at 968-69. The available evidence —including the legislature’ s deliberate omission
of the required exception, the constitutional context in which it did so, the intense
political controversy surrounding health exceptions, and the legislature’ s subsequent

failure to amend the Act to include a health exception — demonstrates that it would not.



Under the governing standard, where, as here, this Court cannot be sure whether the
legislature would have passed the law with a health exception, the proper courseisto
invalidate the Act and send the issue back to the legidlature.

2. New Hampshire's parental notice law is also unconstitutional becauseit fails
to protect the confidentiality of minors seeking ajudicial bypass of the notice and delay
requirements. Indeed, by requiring minors to use their names in the case caption, making
no provision for sealing of the docket or the records, and instructing court employees to
contact minors at home, it affirmatively exposes a minor’s decision to seek a bypassto
the public at large and to her parentsin particular. Asthe Supreme Court has made clear,
without a confidential bypass process, no parental involvement law can stand. See

Bellotti v. Baird, 443 U.S. 622, 643-44, 647 (1979).

3. New Hampshire impermissibly requires minors to choose between seeking a
bypass on the ground that they are mature enough and well-enough informed to make the
decision on their own and on the ground that an abortion without parental noticeisin
their best interest. See Bellotti, 443 U.S. at 647-648. Unless and until this constitutional
infirmity is remedied, the Act cannot be enforced.

4. Plaintiffs and their minor patients will suffer irreparable injury if the Act is not
enjoined because the Act’ s failure to provide a health exception prevents abortion
providers from performing emergency abortions necessary to protect minors health. In
addition, the state court procedures implementing the law unconstitutionally require
minors to choose between seeking a bypass on the ground that they are mature enough
and well-enough informed to make the decision on their own and on the ground that an

abortion without parental noticeisin their best interest. The law also endangers the



confidentiality of minors seeking ajudicial bypass and exposes them to the risk of harm,
including physical or emotional abuse from parental notification. Moreover, 10ss of
constitutional rightsisirreparable injury as a matter of law.

5. The balance of hardships favors the injunction because Defendant is not at risk
of any harm.

6. Finaly, the public interest is served by enjoining an unconstitutional statute

and protecting the health of young women.

MEMORANDUM STATEMENT (LR 7.1(a)(2))

7. Insupport of this motion, Plaintiffs submit a memorandum of law and the
Declaration of Jamie Sabino that has been revised to take into account the procedures that
the New Hampshire Supreme Court approved for implementation of the judicial bypass.
For the Court’ s convenience, Plaintiffs have also resubmitted the Declarations of Wayne
Goldner, M.D. and Rachel Atkins, P.A., M.P.H. that were originaly filed with this Court
in support of Plaintiff’s Motion for Preliminary Injunction that was filed in November

2003.

REQUEST FOR ORAL ARGUMENT (LR 7.1(d))

8. Ora argument is requested in order to assist the court in reaching adecision on

this motion.

Wherefore, Plaintiffs request that this Court set this motion for oral argument and

grant this motion.

! The memorandum of law and the additional documents submitted also support the Plaintiff’s Objection to
Defendant’s Motion for Partial Summary Judgment filed contemporaneously herewith.
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INTRODUCTION
Plaintiffs file this memorandum in support of (&) their objection to Defendant’ s motion
for partial summary judgment and (b) their own cross-motion for summary judgment. Plaintiffs
ask this Court to enjoin New Hampshire's Parental Notification Prior to Abortion Act (the
“Act”), RSA 132:24-132-28, in itsentirety. This case returns to this Court to consider the
appropriate remedy given that its core holding — that the Act is unconstitutional because it lacks
an exception to its notice and delay requirements for situations in which aminor’s health is at

risk —was affirmed by both the First Circuit and the Supreme Court. Ayotte v. Planned

Parenthood, U.S. , 126 S. Ct. 961, 967 (2006); Planned Parenthood v. Heed, 390 F.3d 53,

59-62 (1st Cir. 2004) (“Heed I1”); Planned Parenthood v. Heed, 296 F. Supp. 2d 59, 64-66

(D.N.H. 2003) (“Heed I"). Asexplained fully below, the appropriate remedy isfor this Court to
enjoin the Act in its entirety thereby allowing New Hampshire to enact a law that comports with
well-settled constitutional requirements, if it so chooses. Thisresult is proper for three reasons.
First, under New Hampshire law — which the parties agree governs this question — this
Court must strike the entire Act unless the Court can be sure that the legislature would have

passed the Act with a health exception. See, e.q., Heath v. Sears, Roebuck & Co., 123 N.H. 512,

531 (1983) (holding facial invalidation is required where court is “not sure whether the
legidature would have enacted” a constitutional statute). Given the legislature’ s deliberate
omission of the required exception, the constitutional context in which it did so, the intense
political controversy surrounding health exceptions, the closeness of the vote, and, perhaps most
tellingly, the legislature’ s subsequent failure to amend the Act to include a health exception, this
Court simply cannot be sure that the Act would have passed with a health exception. Indeed, the

evidence suggests that it would not have. Under these circumstances, the appropriate course of



action under New Hampshire law is to invalidate the current Act and let the legislature decide for
itself what it wants.

Second, New Hampshire's parental notification law fails to protect the confidentiality of
minors seeking ajudicial bypass. Indeed, by requiring minors to use their names in the case
caption, making no provision for sealing of the docket or the records, and instructing court
employees to contact minors at home, it affirmatively exposes aminor’s decision to seek a
bypassto the public at large and to her parentsin particular. Asthe Supreme Court has made
clear, without a confidential bypass process, no parental involvement law can stand. Bellotti v.
Baird, 443 U.S. 622, 643-44 (1979).

Third, New Hampshire impermissibly requires minors to choose between seeking a
bypass on the ground that they are mature enough and well-enough informed to make the
decision on their own and on the ground that an abortion without parental notice isin their best
interest. See Bellotti, 443 U.S. at 647-48 (holding that bypass process must allow minors to
attempt to show both that they are mature and that an abortion would be in their best interest);

Ohio v. Akron Ctr. for Reprod. Health, 497 U.S. 502, 512-13 (1990) (same). Unless and until

this constitutional infirmity is remedied, the Act cannot be enforced.
BACKGROUND
In June of 2003, by a margin of only one vote in the Senate and six votes in the House of
Representatives, the New Hampshire legislature passed the Parental Notification Prior to
Abortion Act. Despite Supreme Court precedent stating that without a health exception such

laws are unconstitutional, see, e.q., Ayotte, 126 S. Ct. at 967 (“[O]ur precedents hold . . . that a

State may not restrict access to abortions that are necessary, in appropriate medical judgment, for

the life or health of the mother.” (citations and internal quotation marks omitted)), the Act’s



supporters deliberately chose to enact the law without such an exception. Heed 11, 390 F.3d at 62
(holding that the legislature’ sintent to require compliance with the Act’s notice and delay
requirements in health threatening emergencies was clear).

Plaintiffs filed this lawsuit, challenging the Act on three grounds. (1) it lacksan
exception to its notice and delay requirements for situations in which a minor needs a prompt
abortion to protect her health; (2) its exception for abortions necessary to prevent a minor’ s death
isunduly narrow; and (3) the Act’sjudicial bypass failsto protect minors confidentiality. This
Court agreed with Plaintiffs that the Act is unconstitutional because the legislature omitted a
health exception and because the death exception the legislature drafted was impermissibly
narrow. Heed I, 296 F. Supp. 2d at 64-67. Although this Court found that Plaintiffs
confidentiality claim did “raise a constitutional question,” the Court declined to rule on that
claim given the other fatal flawsinthe Act. 1d. at 67. The First Circuit affirmed in all respects.
Heed 11, 390 F.2d at 59-64.

The Supreme Court likewise affirmed the basic holding that without an exception to
protect minors health, the Act was unconstitutional and could not be enforced. Ayotte, 126 S.
Ct. at 967. The Court remanded, however, on the question of the appropriate remedy for the
constitutional violation. In so doing, the Supreme Court instructed this Court to look at
legidative intent to determine whether the legislature would have wanted the Court to supply the
exception the legislature omitted, or whether it would have preferred for the issue to be returned
the legidative domain. Id. at 967-69. If this Court determines that crafting a health exception

for the legidlature is appropriate, then, per the Supreme Court’ s further instruction, this Court



must determine whether the law contains a constitutionally sufficient bypass process. Id. at 969.

After the Supreme Court remanded the case, Plaintiffs supplemented their origina
complaint to take into account the procedures that the New Hampshire Supreme Court had
approved for the administration of the Act’ sjudicial bypass. Those procedures exacerbated the
risks to minors’ confidentiality already inherent in the Act by, among other things, including
minors’ names in the case caption, failing to require that bypass records or the docket be sealed
and kept confidential from minors parents, and instructing court employees, in some instances,
to contact minors at home. Exhibit 1 at A5-A8.% In addition, the New Hampshire Supreme
Court’ s procedures created anew infirmity. In violation of constitutional requirements, the
official procedures require minors to elect between petitioning for a bypass on the ground that
they are mature enough and well-enough informed to make the decision independently and on
the ground that the abortion without noticeisin their best interest. Compare Exhibit 1 at A8 (the
court approved petition) with Bellotti, 443 U.S. at 647-48.

Plaintiffs now move for summary judgment on all three counts. the absence of a health
exception; the failure to provide a confidential bypass; and the impermissibly circumscribed
bypass options. Each oneindividually requires that the Act be enjoined in its entirety unless and
until it isremedied by the appropriate branch of the New Hampshire government. Fixing the

myriad problems inherent in the New Hampshire law would require this Court to trample on the

1 With respect to the exception for abortions necessary to prevent aminor’s death, the Supreme Court

reasoned that, “[€]ither an injunction prohibiting unconstitutional applications or a holding that consistency with
legidative intent requires invalidating the statute in toto should obviate any concern about the Act’slife exception.”
Ayotte, 126 S. Ct. at 969.

2 Exhibit 1 contains the court procedures approved by the New Hampshire Supreme Court for the
implementation of the judicia bypass. The procedures were attached to the Supplemental Complaint in this matter
as Exhibit B. Their authenticity isnot in dispute. See Answer to Supplemental Complaint 1 5-6.



legidature sintent and to rewrite the state court system’ s internal operating procedures. Thisthe
Court should not do.
ARGUMENT
I. ThisCourt Should Not Rewritethe Act to Include an Exception the L egidlature
Deliber ately Excluded Because This Court Cannot Be Sure That the L egislature Would
Have Passed Such a Statute.

This Court should invalidate the Act in its entirety because this Court cannot be sure that
the legidlature would have accepted a health exception as the price of having an enforceable
parental notice law. Indeed, the legidature s deliberate exclusion of the health exception, the
constitutional backdrop against which the legislature chose to do so, the strong opposition to a
health exception, the narrow margin by which the Act initially passed, and the lack of any effort
on the part of the legislature to fix the law, all strongly point to the opposite conclusion: that the
Act’ s supporters would have chosen to forego an enforceabl e parental notice law rather than
compromise their principles. Where, as here, it isfar from certain that the legislature would have
passed the Act with a health exception, this Court should decline the Attorney General’s
invitation to write one in, and instead should return the issue to the legislature.

The parties agree that the decision whether to send the issue back to the legislature or to,
in essence, have the Court write in the missing health exception is governed by state law. See
Def’s Mem. of Law in Support of Partial Mot. for Summ. J., No. C-03-491-JD (D.N.H. filed July
12, 2006) at 4 (hereinafter “Def’s Mem. of Law”).® New Hampshire law requires this Court to
strike a statute in its entirety where, as here, the Court cannot be “ sure whether the legislature

would have enacted” the statute in the absence of the unconstitutional provisions. Heath, 123

N.H. at 531; accord Claremont Sch. Dist. v. Governor, 144 N.H. 210, 218 (1999) (holding that

®  Thepartiesalso agree that this issue may be decided as a matter of law. See Méndez-L aboy v. Abbott

Labs, Inc., 424 F.3d 35, 37 (1st Cir. 2005); Def.’ s Mem. of Law at 2.




proper remedy is to strike the statute in its entirety where the court “simply cannot say whether
the legidlature would have enacted” a constitutional statute (citation and internal quotation marks

omitted)); Carson v. Maurer, 120 N.H. 925, 946 (1980) (same).

Here, far from being sure — as New Hampshire law requires — that the legislature would
have wanted the Act with the required health exception, the evidence points to the contrary.* As
an initial matter, the Act’s plain language — the starting point for determining legis ative intent,

see, e.q., Appeal of Cote, 144 N.H. 126, 129 (1999) — shows that the legislature deliberately

omitted a health exception. Heed 11, 390 F.3d at 61-62. The Act states that “[n]o abortion shall
be performed upon an unemancipated minor . . . until at least 48 hours after written notice” to a
parent. RSA 132:25. The legislature considered whether to make any exception to this
requirement, including whether there should be exceptions for situationsin which the minor’s
medical condition necessitates an abortion. It determined that the exception for such conditions
should be limited to those circumstances where the abortion was necessary to prevent the minor's

death; and it included two other unrelated exceptions (one for circumstances where a parent

*  The State attempts to avoid any serious inquiry into the legislature’ sintent by arguing that the Act's

severability clause is determinative and that this Court may look to other evidence of intent only if it finds the
severability clauseisambiguous. Def.’'sMem. of Law at 5. These arguments are without merit. Asthis Court has
explained, “[t]hough the inclusion of a severability clause sheds some light on the legislature’ sintent, it is only one
factor the court must consider.” Stenson v. McLaughlin, 2001 DNH 159, 15 (D.N.H. Aug. 24, 2001) (DiClerico, J.).
Thus, the presence of the clause, while “probative of legidative intent, [is] not conclusive.” Ackerley Commc'ns of
Mass., Inc. v. City of Cambridge, 135 F.3d 210, 215 (1st Cir. 1998); see also United States v. Jackson, 390 U.S. 570,
585 n.27 (1968) (“[T]he ultimate determination of severability will rarely turn on the presence or absence of such a
clause.”); In re Petition of N.H. Bar Ass'n, 151 N.H. 112, 119-21 (2004) (invalidating entire statutory provision
despite presence of severability clause); Opinion of the Justices, 106 N.H. 202, 206 (1965) (same). Moreover, the
State argued before the Supreme Court that the Act’s severability clause was dispositive. Br. for Pet'r at 43-46,
Ayotte v. Planned Parenthood, 126 S. Ct. 961 (2006) (No. 04-1144), 2005 WL 1920929. The Court rejected that
argument, and instead ruled that legidlative intent was an “ open question” and remanded the case for a
“determin[ation of] legidative intent in the first instance.” Ayotte, 126 S. Ct. at 969. Finaly, even if the State were
correct that a severability clause must be ambiguous to inquire into legidative intent, this severability clauseis
ambiguous. Although the severahility clause mentions unconstitutional applications of the statute three times, it
declares only that the “ provisions,” not the applications, are severable. Compare RSA 132:28 (declaring that if “any
provision of this subdivision or the application thereof to any person or circumstance isheld invalid . . . the
provisions of this subdivision are severable” (emphasis added), with 21 U.S.C. § 901 (“If aprovision of this chapter
isheld invalid in one or more of its applications, the provision shall remain in effect in all its valid applications that
are severable.”).




certifies he or she has been notified and the other for judicial bypasses). RSA 132:26, 1, I1.
Because the legidature included three explicit exceptions — including one that specifically deals
with medical problems— under New Hampshire law it is deemed to have intended to forbid any

others. See, e.q., St. Joseph Hosp. of Nashuav. Rizzo, 141 N.H. 9, 11-12 (1996). Indeed, asthe

First Circuit concluded, the “New Hampshire legislature’ sintent that abortions not in compliance
with the Act’ s notification provisions be prohibited in all but these three circumstancesis clear.”

Heed I, 390 F.3d at 62 (citing St. Joseph Hosp., 141 N.H. at 11-12).

The legidature' s deliberate exclusion of a health exception is of critical importance here
given that, at the time the legislature passed the Act, it was clear that without such an exception

the law was unconstitutional and would be struck down initsentirety. See, e.q., Stenberg v.

Carhart, 530 U.S. 914, 930-31 (2000) (striking down abortion restrictions for failure to include a

health exception); Thornburgh v. Am. Call. of Obstetricians & Gynecologists, 476 U.S. 747,

769-71 (1986) (same); Planned Parenthood of the Rocky Mountains Servs. Corp. v. Owens, 287

F.3d 910, 915-16 (10th Cir. 2002) (striking down parental notice law for lack of a health
exception).® By choosing nonetheless to pass the Act without an exception to protect minors
health, the legidature demonstrated its willingness to risk loss of the law itself rather than to
accept alaw with a health exception.

The State attempts to avoid the fact that the legislature deliberately passed the Act
without a health exception despite clear constitutional commands by stating that “the New
Hampshire legislature was conscious of its obligation to enact legislation that passed

constitutional muster.” Def.’s Mem. of Law at 6. Although Plaintiffs have no doubt that the

> The legislatureis, of course, presumed to legislate with the knowledge of existing law. See, e.g., Cannon v.

Univ. of Chicago, 441 U.S. 677, 696-97 (1979) (“It is always appropriate to assume that our elected representatives,
like other citizens, know thelaw . . .."); Greater Worcester Cablevision, Inc. v. Carabetta Enters., 682 F. Supp.
1244, 1250 (D. Mass. 1985) (“Legislatures are presumed knowledgeable of constitutional requirements. . ..").




legislators knew they had an obligation to pass laws that comport with the Constitution,
knowledge of their duty is not relevant; disregard for that duty is. Here, there can be no doubt
that the legidature disregarded that duty by purposefully omitting a health exception. Indeed,
bill sponsor former Representative Phyllis Woods admitted it. She explained that “one of the
reasons we wrote the law the way we did” was because “we thought it would go through all the
courts and it would be challenged.”® Representative Fran Wendleboe, avocal supporter of the
Act, expressed asimilar statement explaining that the legislature “‘ didn’t mistakenly forget to
put in a health exception. We purposely crafted the bill without an exception.”” Failureto
comply with the constitutional requirement was not an oversight; it was purposeful .2

At bottom, the State’ s argument boils down to its assertion that the notion that the
legislature would forego the parental notice law rather than accept a health exception “ strains

common sense.” Def.’sMem. of Law at 9. But thisargument betrays a lack of understanding

®  Dan Gorenstein, Court Takes Up State’s Parental Notification Law, N.H. Public Radio, May 23, 2005,
http://www.nhpr.org/node/8861. Plaintiffs recognize that citations to these statements by the legislators are unusual,
and, in some instances, may not be probative evidence. But thisisan unusual case. Here, the Court is not
attempting to discern the intent of the legislature in passing certain language. Rather, the Court must decide a
hypothetical question that the legislators never explicitly answered —that is, what would the legislature have donein
the face of the Supreme Court’sruling. Given this difficult task, which the First Circuit has described as
“devolv[ing] into an impressionistic inquiry into whether [the statute] would have been enacted” with a health
exception, see Ackerley Communications, 135 F.3d at 215 (discussing Massachusetts law, which, like New
Hampshire law, directs the court to strike a statute in toto when it “ cannot divine with confidence” what the
legislature would have done), Plaintiffs believe it is appropriate to call this Court’s attention to the clearly expressed
intentions of the Act’s sponsors and supporters.

" Editorial, Abortion Law was Dangerous, Portsmouth Herald, Dec. 31, 2003, available at
http://www.seacoastonline.com/2003news/12312003/opinion/68065.htm.

& The State strains to support its argument by pointing to the statements of some legislators that a parental

notice law must contain ajudicial bypass. See Def.’sMem. of Law at 6-7. But those statements shed no light on the
relevant question here: Would the legislature accept a health exception? Nor can the State use Representative
Woods's invocation of Hodgson v. Minnesota, 497 U.S. 417 (1990), to argue that there was precedent for upholding
the congtitutionality of a parental notice law despite the absence of a health exception. See Def.’s Mem. of Law at
6-7. AstheFirst Circuit held, “the Hodgson Court did not consider a challenge to that statute’ s lack of a health
exception, and even if it had, the subsequent decisionsin Casey and Stenberg would nevertheless require a health
exception.” Heed 11, 390 F.3d at 60 (footnote omitted). Indeed, the State has conceded as much. See Ayotte, 126 S.
Ct. at 967 (noting State' s concession that some minors need immediate abortions to protect their health and that
applying the Act to them would be unconstitutional).




about the politics surrounding abortion in general, and the debate about health exceptionsin
particular. Asthe Ninth Circuit recently explained in invalidating a ban on certain abortions
because that ban, like the New Hampshire Act, lacked a health exception, “[p]articularly when
an issueinvolving moral or religious valuesis at stake, it isfar from true that the legislative body

would always prefer some of a statute to none at all.” Planned Parenthood Fed' n of Americav.

Gonzales, 435 F.3d 1163, 1187 (9th Cir. 2006), cert. granted, 126. S. Ct. 2901 (2006). Asthat
court €l aborated,

In deciding whether to adopt legislation on highly controversial
issues, elected officials must weigh various factors and make
informed political judgments. When, in such cases, it is not
possible to achieve the full legidlative goal, the leaders of the battle
may prefer to drop the legislation entirely in order to be able to
wage a more dramatic and emotional campaign in the public arena.
They may conclude that leaving an issue completely unaddressed
will make it easier for them to achieve their ultimate goals than
would a partial resolution that leaves their “base” discontented and
disillusioned. Dropping the proposed legislation (or even having it
defeated) may be the best way to gain adherents to the cause,

inspire the faithful, raise funds, and possibly even generate support
for a constitutional amendment. Conversely, the sponsors of ahill
may consider a partial victory worthless from a political

standpoint, as the sponsors of the . . . Act told their fellow
members of Congress here, or they may just object strongly to such
asolution from amoral or even areligious standpoint. . . .

Abortion is an issue that causes partisans on both sides to invoke
strongly held fundamental principles and beliefs. We are prepared
to deal with the congtitutional issues relating to that subject, but not
with the question how either side would exercise its moral and
other judgments with respect to tactical political decisions.
Whether the congressional partisans who supported the Act would
have preferred to have what they repeatedly and unequivocally
deemed to be ineffective legislation or to do without the statute and
preserve the status quo ante as a political and moral tool isa
determination we are simply unable and unwilling to make.

Id. at 1187-88.



The same political and other factors that animated the Ninth Circuit’s decision exist here.
The bill’ s supporters repeatedly stated that including a health exception would make the bill
ineffective. For example, bill sponsor Representative Woods explained that the sponsors
deliberately excluded a health exception because “if we had we had written that into the bill it

would have made it useless.”®

Similarly, in their brief to the Supreme Court, bill sponsor
Representative Kathleen Souza together with other legislators who supported the Act
characterized the exception as a“loophole,” arguing that an abortion restriction with a health
exception that depends on a physician exercising his or her appropriate medical judgment isno

restriction at all. Br. for New Hampshire Representative and HB 763 Sponsor Kathleen Souza et

al. as Amici Curiae Supporting Petitioner at 13 & n.13, Ayotte v. Planned Parenthood, 126 S. Ct.

961 (2006) (No. 04-1144), 2005 WL 1865477 (hereinafter Sponsor Souza' s Br.).

The legidators' strong opposition to health exceptions was echoed by many other
supporters of the Act. For example, the Executive Director of Citizens for Life,"® Roger Stenson,
who testified in support of the bill, stated that “any amended version” of the Act to include a
health exception “would be adefeat.”** Other supporters of the Act expressed similar sentiments
in amicus briefs submitted to the Supreme Court. For example, the United States Conference of

Catholic Bishops argued that “[r]equiring a health exception in this case would undermine the

®  Colin Manning, Activists Try to Block New N.H. Abortion Notification Law, Foster’ s/Citizen Online, Nov.
18, 2003, http://premiuml.fosters.com/2003/news/nov%5F03/november%5F18/news/reg¥%5Fco%5F1118a.asp; see
aso Dan Tuohy, Court Blocks Parental Notice Law, Eagle Tribune (North Andover, MA), Dec. 30, 2003 (quoting
Woods as dismissing the idea of modifying the legislation to include a health exception because “it makes the hill
almost useless’).

10 Citizensfor Lifeisthe New Hampshire affiliate of the National Right to Life Committee. Citizensfor Life,
Inc., The New Hampshire Affiliate of National Right to Life Committee, www.citizensforlife.org (last visited Sept.
25, 2006). Bill Sponsor Representative Souzais atrustee of that organization and submitted an amicus brief in
support of the Act on the organization’s behalf when this case was before the First Circuit. Br. for Hon. Barbara J.
Hagan and Hon. Katherine F. Souza, Pro Se, as Amicus Curiae Supporting Defendant-A ppellant Peter Heed for
Reversal at 6, Planned Parenthood v. Heed, 390 F.3d 53 (1st Cir. 2004) (No. 04-1161), 2004 WL 3421887.

1 Dan Tuohy, Court Blocks Parental Notice Law, Eagle Tribune (North Andover, MA), Dec. 30, 2003.
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whole point of the notification requirement.” Br. for the United States Conference of Catholic
Bishops and Roman Catholic Bishop of Manchester as Amici Curiae Supporting Petitioner at 3,

Avyotte v. Planned Parenthood, 126 S. Ct. 961 (2006) (No. 04-1144), 2005 WL 1864092

(hereinafter Catholic Bishops Br.). Another amicus brief explained that adding a health
exception would “ defeat[] and crippl€][] the statute.” Br. for Eagle Forum Education & Legal

Defense Fund as Amicus Curiae Supporting Petitioner at 13, Ayotte v. Planned Parenthood, 126

S. Ct. 961 (2006) (No. 04-1144), 2005 WL 1875383.

Indeed, the opposition to the health exception is so strong within the anti-abortion
community that in some instances advocates and legislators would choose no restriction at all
rather than to accept arestriction with a health exception. As one commentator explained, the
guestion of whether to accept a health exception is one that “ could split the [anti-abortion]
movement in two” because some legislatures “might prefer principled failure to pragmatic

accommodation.” Jeffrey Rosen, The Day After Roe, Atlantic Monthly, June 2006, at 59. Thus,

far from “straining common sense,” the notion that the legislature would refuse to accept a
parental notice law with a health exception fully comports with political realities.
Moreover, the Act’ s subsequent history confirms that the legislature prefers the status

guo to a parental notice law with a health exception. Cf. DeBenedetto v. CLD Consulting

Eng'rs,  N.H. ,903 A.2d 969, 980-81 (N.H. 2006) (relying on legislature' s subsequent
failure to amend law as evidence of legidative intent). For almost three years, the Act has been
enjoined because of the lack of a health exception and yet the legidature has taken no action to
add one. It did not do so after this Court permanently enjoined the Act in December 2003, nor

did it do so after the First Circuit affirmed this Court’ s decision in November 2004. Even after
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the Supreme Court’ s decision in January 2006 made clear that the Act could not be put into
effect unless it had a health exception, the legislature declined to add the necessary exception.*?
Indeed, the Attorney Genera’s own brief highlights the difficulty for this Court in
attempting to discern what the New Hampshire legislature would have done. On page 8 of her
brief, the Attorney General argues that “[i]n the circumstance where a physician believes, in
good faith, that an immediate abortion is necessary for the health of the pregnant minor, the
purpose of the statute to protect the medical, emotional, and psychologica well-being of the
pregnant minors would not be achieved by delaying the abortion to notify a parent.” Def.’s
Mem. of Law at 8. But the legislature clearly thought otherwise. Asthe First Circuit held, the

legislature intended that physicians delay providing abortions for minors with health (as opposed

2 Thelegislature sfailure to cure the Act is not surprising given that, as 150 New Hampshire legislators told

the Supreme Court, it is unlikely that the legislature would have accepted a bill with ahealth exception. See Br. for
N.H. State Rep. Terie Norelli and Over 100 Other State L egislators as Amici Curiae Supporting Respondents at 10-
11, 12-15, Ayotte v. Planned Parenthood, 126 S. Ct. 961 (2006) (No. 04-1144), 2005 WL 2646476 (discussing
legidative process in general and with respect to the Act, and concluding that there is reason to believe that the
legislature would have voted for no law at all rather than one with a health exception).

By failing to cure the Act, the legislature has also | eft it to this Court to decide the terms and scope of the
health exception. Although it is certainly true that counsel for Plaintiffs has indicated what would solve the
congtitutional problem, Tr. of Oral Argument at 38-40, Ayotte v. Planned Parenthood, 126 S. Ct. 961 (2006) (No.
04-1144), 2005 WL 3198019, the Attorney General has pointed to nothing that sheds any light on how the
legislature would draft a health exception (assuming it would accept one at al). Asdetailed in the amicus brief
submitted by NARAL Pro-Choice Americato the Supreme Court, states around the country have adopted at least 12
different exceptions. Br. for NARAL Pro-Choice America Foundation et al. as Amici Curiae Supporting
Respondents at 14-17, Ayotte v. Planned Parenthood, 126 S. Ct. 961 (2006) (No. 04-1144), 2005 WL 2598158.
And, indeed, the New Hampshire legislature hasin the past debated the terms and scope of quite varied health
exceptions when it considered (and rejected) proposed abortion restrictions. Compare S.B. 442, 1998 Session (N.H.
1998) (bill requiring women to delay their abortions following the provision of information, with exception for
health condition “which, on the basis of the physician’s good faith clinical judgment, so complicates the medical
condition of apregnant woman as to necessitate the immediate abortion of her pregnancy to avert her death or for
which adelay will create serious risk of substantial and irreversible impairment of amajor bodily function™) with
H.B. 1278, 2002 Session (N.H. 2002) (similar bill with exception for circumstances when “in the opinion of the
health care practitioner, the health of the mother is endangered”) with H.B. 1380, 2002 Session (N.H. 2002)
(parental consent bill with exception when “in the best medical judgment of the physician based on the facts of the
case before such physician, amedical emergency exists that so complicates the pregnancy as to require an
immediate termination of the pregnancy”). Because there is nothing to indicate how the legislature would cure the
statute (again, assuming it would do so at all), the Court should strike the statute entirely and leave “such important
policy decisions. . . for the [legislature] in the first instance,” Ackerley Commc'ns, 135 F.3d at 217.
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to life) threatening emergencies until a parent could be notified. Heed 11, 390 F.3d at 62. Bill
Sponsor Representative Souza explained that it did so because of the legislators' belief that “the
greater the medical emergency — short of atruly life-threatening emergency — the greater the
need for parental notice.” Sponsor Souza' s Br. at 13; see also Catholic Bishops Br. at 17-18, 21
n. 24 (arguing that parental notice “is all the more critical when an adolescent is faced with
serious health issues’).

Given the language of the Act, the constitutional backdrop against which it was passed,
the political context, the one vote margin by which the Act passed, and the legislature' sfailure to
remedy the Act, it is simply not possible for the Court to be sure whether the “partisans who
supported the Act would have preferred to have what they repeatedly and unequivocally deemed
to be ineffective legislation or to do without the statute and preserve the status quo ante asa

political and moral tool.” See Planned Parenthood Fed' n of America, 435 F.3d at 1187-88.

Under New Hampshire law, the proper course therefore isto invalidate the Act and allow the
legidlature to write a constitutionally acceptable parental notice law, if it so chooses. See

Claremont, 144 N.H. at 217-18; Heath, 123 N.H. at 531; Carson, 120 N.H. at 946.

. New Hampshire's Parental Notice Law L acks a Constitutionally Sufficient Bypass.

In Bellotti v. Baird, 443 U.S. 622 (1979), the United States Supreme Court set forth the

constitutional standards that govern laws requiring parental involvement in minors' abortion

¥ The Attorney General’s request for relief likewise highlights the difference between what the Attorney

General seems to think is appropriate (and required by the Constitution) and what the legislature iswilling to accept.
The Attorney General has asked the Court to issue an injunction prohibiting enforcement of the Act “in any
circumstance where a doctor, in good faith, believes that there is a medical health emergency that requires an
immediate abortion.” Def.’s Mem. of Law at 10 (emphasis added). But as Sponsor Representative Souza and other
legidators told the Supreme Court, “[a] ban which depends on the ‘ appropriate medical judgment’ of [an abortion
provider] isnobanat al. ... This, of course, isthe vice of a health exception resting in the physician’ s judgment.”
Sponsor Souza' s Br. at 13 n. 13 (quoting Stenberg v. Carhart, 530 U.S. 914, 972 (2000) (Kennedy, J., dissenting)).
Regardless of what the Attorney General thinks, this Court’ s chargeis to inquire into what the legislature — not the
Attorney General —would accept.
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decisions. Understanding that “there are few situations in which denying a minor the right to
make an important decision will have consequences so grave and indelible,” id. at 642, the Court
held that such laws are constitutional only if they provide a bypass process through which a
minor can seek awaiver of the parental involvement requirement, id. at 643-44. In order to pass
constitutional muster, such a process must, inter alia, (a) allow the minor to obtain awaiver if she
is mature enough and well-enough informed to make the decision independently or if an abortion
without parental noticeisin her best interest and, (b) ensure the confidentiality of the minor
seeking awaiver. 1d. at 643-44. New Hampshire's parental involvement law violates both of
these constitutional requirements.

A. The parental notice law impermissibly limitsa minor’ s ability to seek a
bypass.

Asimplemented by the New Hampshire Supreme Court, New Hampshire' s parental
involvement law violates constitutional mandates by requiring minors to elect between seeking a
bypass on maturity grounds and seeking one on best interest grounds. See State of New
Hampshire, Petition for Waiver of Parental Notice for Abortion Requested by aMinor.** As
Bellotti makes clear, a state may not limit aminor’s ability to seek awaiver by forcing her to

select asingle ground upon which to proceed. As the Court explained:

4 Theofficial petition approved by the New Hampshire Supreme Court for seeking awaiver of the

notification requirement states: “I ask the court to allow my doctor to perform an abortion on me without notifying
either of my parents or my legal guardian for one of the following reasons: (Complete section a. or b.).” Exhibit 1 at
A8 (emphasisin original). Section A states that the petitioner believes she is mature and capable of giving informed
consent and Section B states that the petitioner believesthat it isin her best interest to have an abortion without
notifying aparent. Id.
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If [aminor] satisfies the court that she is mature and well enough
informed to make intelligently the abortion decision on her own,
the court must authorize her to act without parental consultation or
consent. If shefailsto satisfy the court that she is competent to
make this decision independently, she must be permitted to show
that an abortion nevertheless would be in her best interests.

Id. at 647-48; see also Ohio v. Akron Ctr. for Reprod. Health, 497 U.S. 502, 516 (1990)

(affirming that Bellotti requires that minors have the opportunity “to prove either maturity or best
interests or both” (emphasis added)). Asimplemented by the New Hampshire Supreme Court,
however, the parental notice law violates this mandate by allowing minors to seek ajudicial
waiver on the ground either that they are mature and able to give informed consent or that an
abortion without notification of a parent would bein their best interests, but not both. Because
New Hampshire has thereby failed to provide a constitutionally adequate alternative to parental
notice, the Act must be enjoined in its entirety, unless and until the infirmity is cured.

B. New Hampshire' sjudicial bypassjeopardizesminors confidentiality.

The Act must likewise remain enjoined because the judicial waiver process failsto
protect minors confidentiality. Because the “ specter of public exposure” *pose[s] an
unacceptable danger of deterring the exercise” of awoman’s “personal, intensely private,

right . . . to end a pregnancy,” Thornburgh v. American College of Obstetricians and

Gynecologists, 476 U.S. 747, 767-68 (1986), the United States Supreme Court has recognized
that it is not enough for courts simply to alow minorsto seek ajudicia bypass. Rather, for the
right to be meaningful, minors must be able to use the bypass process without fear that their
pregnancy or need for an abortion will be revealed to their parents or members of the public.

See, e.q., Bellotti, 443 U.S. at 655 (Stevens, J., concurring) (“It isinherent in the right to make

the abortion decision that the right may be exercised without public scrutiny . . .."). Thus, in

order to be constitutional, ajudicial bypass procedure “must assure that a resolution of the issue,
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and any appeals that may follow, will be completed with anonymity.” Bellotti, 443 U.S. at 644;
seeid. at 647 (holding that providing notice to a parent of their daughters’ request for ajudicial
waiver was unconstitutional because “many parents hold strong views on the subject of abortion,
and young pregnant minors, especially those living at home, are particularly vulnerable to their
parents efforts to obstruct both an abortion and their access to court”). Asthe Seventh Circuit
has explained, for a young woman who cannot involve a parent in her abortion decision,
“confidentiality during and after [the waiver] proceeding is essential to ensure that [she] will not

be deterred from exercising her right to a hearing because of fear that her parents may be

notified.” Zbaraz v. Hartigan, 763 F.2d 1532, 1542 (7th Cir. 1985) (citations omitted), aff’d by

an equally divided Court, 484 U.S. 171 (1987); see also Decl. of Jamie Sabino (hereinafter

Sabino) 1 20-24 (attached as Exhibit 3 hereto) (explaining importance of confidentiality to
minors seeking judicia bypasses).

The New Hampshire bypass process utterly fails to protect the confidentiality of minors
seeking ajudicial waiver. In fact, asthe declaration of Jamie Sabino, an attorney with over
twenty years of experience working with judicial bypass systems across the country makes clear,
“New Hampshire's bypass appears to guarantee that minors' confidentiality will be breached.”
Sabino {125. Asaninitial matter, the judicial waiver process established by New Hampshire
threatens to reveal aminor’s decision to seek a bypass to anyone who happensto bein the
courthouse. Nothing in the Act or the implementing procedures permits minors to protect their
identities through such measures as pseudonymous filing or filing under initials. Rather, New
Hampshire requires minors to provide their names for use in the case caption without providing

any mechanism to protect the minors’ identity from disclosure through the docket, calendar call,
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or thelike. See Exhibit 1 at A8 (official petition requiring teen to use her name in case caption);
see also Sabino 1 26.

The process established by New Hampshire also threatens to notify a minor’ s parents
directly of their daughter’s decision to seek abypass. The Court Procedure Bulletin directs court
personnel, in some instances, to call the minor to advise her of her hearing date. See Exhibit 1 at
AG (instructing court personnel to, “[i]f necessary, call the petitioner to advise her of the time,
place and lawyer assigned”). Minors are also required to provide their addresses, see Exhibit 1 at
A8, but there is nothing to instruct court personnel that documents relating to the minor’ s request
for ajudicia bypass cannot be mailed home. As Jamie Sabino explained, “I can think of few
surer ways to breach aminor’s confidentiality than for her to receive acall or mail from the court
about her bypass petition.” Sabino  27.

In addition to these glaring threats to confidentiality, the Act and the implementing
procedures fail to provide even the most basic safeguards that other courts have found necessary
to protect minors' confidentiality. Although the Act states that “[p]roceedings in the court under
this section shall be confidential,” RSA 132:26, |1(b), and the Court Procedure Bulletin states
that “[a]ll documents. . . related to an appeal of atrial court decision on a petition for waiver of
parental notification for abortion shall be confidential,” Exhibit 1 at A7 (emphasis added), there
isno parallel provision regarding the confidentiality of trial court documents. Nor isthere

anything that instructs court employees to seal the records.”® Such “general pronouncements

> Thefailureto seal the records, thereby limiting access to essentia court employees is particularly

problematic for the many minors who come from New Hampshire's rural communities and small towns, where
minors may have relatives or family friends working at the courthouse. See Decl. of Rachel Atkins (hereinafter
Atkins) 19 (attached as Exhibit 4 hereto); see also Memphis Planned Parenthood, Inc. v. Sundquist, Inc., 2 F. Supp.
2d 997, 1005 (M.D. Tenn. 1997) (noting that, particularly in small rural communities, a minor may have friends or
family members who work at the courthouse), rev’d on other grounds, 175 F.3d 456 (6th Cir. 1999). If the papers
filed in a courthouse are not sealed, such persons could view them and report the abortion to the minor’s parents.
Atkins 1 9; see also Sabino 11 24, 30 (explaining that where minors have relatives or close family friendsworking in
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regarding the confidentiality of proceedings. . . fall woefully short of constitutional

requirements.” Jacksonville Clergy Consultation Serv. v. Martinez, 696 F. Supp. 1445, 1448

(M.D. Fla. 1988).

Indeed, courts have routinely enjoined parental involvement laws containing such
similarly general confidentiality statements. For instance, in Zbaraz, the Seventh Circuit
enjoined the enforcement of a parental notice law stating that judicial waiver proceedings “* shall
be confidential and shall ensure the anonymity of the minor or incompetent” because it failed to

ensure the anonymity of judicial waiver “court documents and files, which are generally

availableto the public.” 763 F.2d at 1543; see also Martinez, 696 F. Supp. at 1447-49
(preliminarily enjoining as woefully inadequate parental consent law that provided that minor
seeking bypass would “remain anonymous’ and that bypass court proceedings were

“confidential”) (internal citation and quotation marks omitted)), cured by court rule, 707 F. Supp.

1301, 1303 (M.D. Fla. 1989) (dissolving injunction upon issuance of court rule requiring sealing
of filesrelating to court bypass). Similarly, the United States District Court in lowa temporarily
enjoined a parental notification law where the statute stated that the court had to “ensure that the
pregnant minor’s identity remain[ed] confidential,” that the bypass proceedings were conducted
“in amanner which protect[ed] the confidentiality of the pregnant minor,” and that “[a]ll court
documents pertaining to the procedure shall remain confidential,” but made no provision for

sealing records. Planned Parenthood v. Miller, No. 4-96-CV-10877, dip op. at 18-19 (S.D. lowa

Jan. 3, 1997) (citation and internal quotation marks omitted) (attached as Exhibit 2 hereto),

prelim. inj. granted, slip op. (S.D. lowaJan. 22, 1997), cured by court rule, slip op. (S.D. lowa

Oct. 16, 1997). Asthese courts have recognized, “in order for a statute to pass constitutional

the courthouse, knowing that those individuals would not be allowed to see the court records was critically
important).
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muster the provisions ensuring confidentiality . . . must be drafted with specificity and detail.”
Martinez, 696 F. Supp. at 1448. New Hampshire's parental notice law falls far short of this
standard.

Moreover, in the absence of a provision instructing court employees that the records must
be sealed or some other specific instruction, there is nothing to alert court employees that in the
context of ajudicia bypass proceeding, the minor’ s right to confidentiality operates not only
against the general public, but al'so against her parents. The absence of such instructionsis
particularly problematic given that other court records categorized as “ confidential” under New
Hampshire law are available to interested third parties, such as parents.’®

As Jamie Sabino explained in her declaration, detailed guidance to court personnel on
what must be done to protect the confidentiality of minorsin the unigue context of ajudicial
bypass proceeding — such as ensuring that the minor’s name is redacted from the docket and case
titles and that all court records and materials related to the bypass are sealed and separately
stored —is crucial to safeguarding the privacy rights of minors:

In my experience, these guidelines have been essential to achieving
alevel of confidentiality in Massachusetts bypass cases that would
otherwise have been lacking. Indeed, | have been informed by law
clerks and a judge of instances in which parents, who somehow
found out their daughter was seeking a bypass, called or showed up
at the court demanding information. Both the clerks and the judge

told me that only because of the specific confidentiality guidelines
did court personnel know that the records were to remain sealed

16

See, e.q., RSA 169-C:25, | (court records relating to child abuse and neglect proceedings “shall be withheld
from public inspection but shall be open to inspection by the . . . parent”); RSA 169-B:35, |1 & 11 (“All case records .
.. relative to delinquency shall be confidential and access shall be provided pursuant to RSA 170-G:8-a,” which
provides for access to parents among others. “Such records shall be withheld from public inspection but shall be
open to inspection by” a broad spectrum of people including the minor’ s parent, “the relevant county, and others
entrusted with the corrective treatment of the minor.”); see also Miller, No. 4-96-CV-10877, dip op. at 19 (finding
that parental notice law was unconstitutional because, inter aia, although juvenile records were confidential, parents
were given access); Sabino 1 30 (“Thisis particularly troubling because in most other ‘ confidential’ juvenile
proceedings, athough the public’s right to information related to the case is circumscribed, the parent’sright is
not.”).

19



and that the parents were not entitled to access. This feedback
confirms my belief that enforceable and specific instructions for
bypass cases are an absolute minimum to an effective alternative to
parental notification.

Sabino 1 29.

New Hampshire' s failure to protect the confidentiality of — and, indeed, its affirmative
exposure of —aminor’s decision to seek a bypass puts New Hampshire' s teens at real risk of
serious harm. Without a confidential alternative to notifying a parent, these minors may suffer
the very harms —including physical abuse, being thrown out of the house, and being made to
continue the pregnancy — that compelled them to seek a bypassin the first instance. See Bellotti,
443 U.S. at 647 (noting that parents who learn of their daughters’ intention to have an abortion
may prevent the minor from obtaining the procedure); Sabino Y 11-17 (explaining why some
minors cannot safely involve their parents in their abortion decision); Atkins 1 6-8 (same);
Sabino 11 22-23 (detailing adverse consequences, including being beaten and being forced to
leave home, that resulted from parents learning about a minor’s pregnancy). Other minors,
fearful of the consequences if their parents learn of their need for an abortion, will be deterred by
the lack of confidentiality protections from going to court at all. Atkins 1 5; see aso Sabino 11
18, 20-21. These minors may carry to term against their will, delay the procedure which
increases the medical risks, or, in some instances, resort to unsafe or illegal abortions. Atkins
5.

Without a confidential alternative to the parental notice requirement, the Act cannot be
enforced at all. See Bellotti, 443 U.S. at 646-48 (holding that without confidential judicial
bypass option, parental involvement law was unconstitutional); Heed I1, 390 F.3d at 64-65

(holding that if confidentiality protections are not adequate, it would pose an undue burden for a

large fraction of minors eligible for the bypass and would therefore be facially unconstitutional);
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Indiana Planned Parenthood Affiliates Ass n, Inc. v. Pearson, 716 F.2d 1127, 1136-41, 1143 (7th

Cir. 1983) (enjoining entire parental notification statute that had constitutionally flawed judicia

bypass because “the constitutionality of the general notification provision is dependent upon the
adequacy of the waiver of notification procedures the state has established” and “[t]he state may
not require any minors to notify their parents until it has enacted a statute providing for

constitutionally adequate waiver procedures’); Martinez, 696 F. Supp. at 1447-49 (enjoining

entire parental consent statute that failed to provide constitutionally sufficient confidentiality

protections).

Because New Hampshire's parental notice law lacks a constitutionally adequate judicial

bypass, the Act must be enjoined in its entirety.

CONCLUSION
For all of the foregoing reasons, the Act should be declared unconstitutional and enjoined
inits entirety.

Date:  October 2, 2006 Respectfully submitted,

/9 Martin P. Honigberg
Martin P. Honigberg
Bar No. 10998
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The State of Neto Hampshire

ADMINISTRATIVE OFFICE OF THE COURTS

Twao Nobile Drive
Demnaid L. Goodaow, Fsg. Coneord, NH 5328}
Diractor (603) 2712521
fax: {603) 271-3977
eMail: ancf@cours state.nb,us
TTY/TDD Relay: (800) 735-2564
MEMORANDUM
TO: Katherine Hanna

FROM: Pogald D, Goodnow, Esq,

Director D D é?

DATE: November 18, 2005
RE: Parental Notification Procedurss and Forms

Eileen Fox asked that I provide you with copies of the procedurcs and forms that
were-developed by the Judicial Branch to implement RSA 132:25, the Parental
Notiffcation Prior to Abortion Law,

[ enclose copies of the following documents:
1. Information for Minors;
2. Court Procedure Bulletin;
3. Petition for Waiver of Parental Netice for Abortion;
4, Order on Petition for Waiver,
3. Guidclines for Judges;
4. Certificate of Lower Court Decision;
7. Draft Letter to the New Hampshire Medical Socicty.

These forms were developed by representatives of the three established trial
courts. The Adminisirative Council recommended these materialg and the Supreme
Court approved them.

Please let me know i1 can provide vou with additional mate-ials or information
in connection with Judicial Branch efforts to prepare for implementaticn of the Parental
Notification Legislation.

I ut i
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The State of Nefo Heampshire

JUDICIAL BRANCH

INFORMATION FOR MINORS
REQUEST FOR A WAIVER OF PARENTAL NOTIFICATION
TO HAVE AN ABORTION PERFORMED

A law has been passed requiring a doctor to notify at least one of vour parents or g
guardian before performing an abortion if you are under the age of sighteen years. You
ray believe that neither of your parents ror a guardian should be notified before an
abortion is performed because {a} you believe you are mature and tapable of giving
your consent 1o &n abortion, or (b) you befieve it would not be in your best interasts 1o
notify one of your parents or a guardian prior o an abortion, In either situation, you
have the right to 2sk a judge fo tet a doctor perform an abortion without notifying
anyone. You also have the right to have a lawyer help you in court, free of charge. Al
court forms related to this request and the hearing will be confidential,

Court form needed

If you wart to ask & judge 1o allow you to have an ahortion without telling one of your
parents or a guardian, you will need to fill out 2 form called a petition, You can get this
form from any court or from the internet at www.courts.state nhus. Follow the link to
either the Superior Court, District Court, Probate Court, or Family Division Piict Project
home pages. Then follow the link on the left side to "Forms®. The name of the form is
"Petition for Waiver of Parental Notice for Abortion Requested by a Minor® and the form
number is AQOC-340-2348.

You should fill in all the blanks on the petition as well as you are able, The more
information you can provide to the judge about your circumstancss, the bettar. This
form and any court hearing will be confidential. You will have 1o prove fo the judge, in
your own words, {a) that you are mature or old enough to give your informed consent to
have an abortion performed without notifying your parents or a guardian or (b) that it
would be in your best interests to have an abortion without natifying either of your
parents or 2 guardian. You will also need fo show the judge some kind of identifization,
such as a school identification card, a driver's license, a report card from school, or a
paycheck stub if you are working.

Where and when {o file form

The statute says you can file vour petition in "a court of competent jurisdiction” You or
your lawyer must decide in which court you will file yvour pstition. If you are not sure
what courts you may consider filing in, you may consult the judicial branch web site,
www,courts state.nn.us and click on "Find Your Court." You may find it heipful to go fo
the bottom of that page and use the alphabetical list of towns that shows the couris that
serve each town in New Hampshire,

RSA 13225 Infomnation Shoot {12/03)
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It is best if you or your Iawyér bring your petition to the trial court you have chosen
betwaen 8:30 AM and 4:00 PM or a regular court business cay and ask that a hearing
date be set for your case,

You may file your petition by FAX after 4:00 PM and before £:30 AM on regular court
business days or en a weekend or holiday at 271-8485. If you file your petition by FAX,
you must deliver a signed paper copy of your petition to the coutt you have chosen on
the next regular court business day, if you file your petition by FAX, you must also call
your court on the next reguiar court busiress day to ask for your heating date and to
ask that a lawyer be appointed to help vou, if you want a lawyer and do not already one.
Yeu will find the telephone numbers for all New Hampshire courts en the judicial branch
web site at www .courts.state nh.us; click on "Find Your Court.”

Your right to have a lawyer

As mentioned earlier, if you do not yet have a lawyer, you may ask the court to appoint
a lawyer to represent you. You do not have o pay for the lawyer. You can talk to your
lawyer and he or she will represent you in this process, In addition, the court may

appoint a Guardian ad Litem. If appointed, this person will represent your bast interests
to the court, not necessarily what you want,

Court hearing

The court will schedule 8 -hearing on your petition very soon after you file f, You must
attend that hearing. The only peopie who will be present during your hsaring will be
you. a judge, your lawyer, a court security officer, a person who will record your hearing,
and f appointed, 3 Guardian ad Litern. You may also bring your doctor, nurse, family
planning counseler, or anyone else you want af the hearing. The judge will decide
whether any one you bring can come into the courtroom during the haaring,

After reading what you have written on the form, the judge will ask you questions, The
judge wili be trying to determine if {a) you are mature or old encugh to give your consent
to an abortion without telling either of your parents or a guardian or tbyit is in your best
interests to have an abortion performed without tefling either of your parents ora
guardian. After your hearing, the judge will write an order that will tal] yol what the
judge has decided and you witl be given a copy of that order.

If the judge decides that you may have the abortion without tzlling ane of your pavents
or a legal guardian, you do not have to notify vour parents or guardian, You will be
giver two copies of a “Certificate of Lower Court Decision to Allow Abortion Provider to
Perform an Abortion without Notifying a Minot's Parents or Guardian.” One copy wilt
have & court seal and should be given to your medical provider.

If the judge decides you cannot have an abortion without telling one of your parents or a
iegal guardian, you have the right to appeal to the New Hampshire Supremes Court.
Your fawyer will also help you with this process. '

RS54 1372:26 Information Sheat (12/08)
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Appeal to NH Supreme Court

It you decide to appeal the judge's decision that vou cannot have an abortion without
rotifying a parent or lagal guardian, you must file a Notice of Appeal with the New
rampshire Supreme Court within 30 days of the trial court clerk's notice of decision,
You must send a capy of the Notice of Appeal to the ciark of the trial court.

You may deliver your Notice of Appesi to the Supreme Court during regular business
“hours or mail it to the New Mampshire Supreme Court, 1 Nobiz Drive, Concord, New
Hampshire 03301. The tefe;ahane number of the clerk's office is (603) 271-2545,

¥ you decide to fle your appsal during non-business hours, you may send it by FAX to
the Supreme Court clerk's office. The Supreme Court's FAX number is (803} 271-8300.
If you send your appeal by FAX, you must also call the clerk of the Suprame Court at 4-
877-877-8014 1o advise the clerk that an appeal has been filed by FAX, You should
alsc contact the Supreme Court cierk's office on the next business day to confirm that it
has received your appeal. If you send your nofice of appeal to the Supreme Court by
FAX, you must deliver or mai the origlnal notice of appeal form to the Supreme Court
by the next business day. You may file a memorandum of law and an appendix of
relevant documents with your notice of appeal or within two days of filing the appeal,
For more information review Supreme Court Rule 7-B,

The Supreme Court will review your notice of appeal, the recording of the trial court
proceedings, and the judge’ writtan decision. It will issue a ruling on the appeal within 7
days of docketing, All documents and procesdings related to the appeal will be
confidential.

REA 13226 Informatlen Shoot (12021 Ad



@Che State of Nefr Hampslire

COURT PROCEDURE BULLETIN

RELATIVE TO: Petition for Waiver of Parantal Notica for Abortion
Reguiested by a Minor Pursuant to RSA 132:26

1. Petitioner wili oblain the "Petition for Waiver of Parental Notice for Abottion
Requested by s Minor” form from-a court, her health care provider, orthe
infernet. :

2. The statute allows a minor to file a petition in "a court of competent jurisdiction,”
without defining that term. The petitioner, or her lawyer, must choose which
court 1o file In,

The Information for Minors instructs people to deliver a petition to a trial court and
ask for a hearing date, In the aliemative, bocause the statue requires that the
courts provide access 24 hours perday, 7 days par week for these matfers, a
person may FAX a petition to the Domestic Violence Protective Order Registry
(DVPOR) FAX line (271-8487) after regular court hours, on weekends, or on
hofidays. The DVPOR data entry person (Peg Paveglio or Pam Livingston) will
forward the petition 1o the court designated by the petitionar as soon as she
comes into work on the next regular court business day. The information for
Minors also instructs the petitioner to deliver to the trial court a paper copy of a
FAXED petition on the next regular coun business day.

L

There is no filing fee for this petition,

4. These cases are confidential; hearings will be closed. Cases shall be docketed
in the superior court in the Equity Division with a filing type code of "WPN;" in the
district courts in the Juvenile Division with a case type code of "WPN;" in the
probate courts in the Confidential Division with a case type code of "WPN." and
in the family division pilot project in the Juvenile Division with a case type code of
"WPN." :

5 The court must schedule a hearing on a date that will aliow the judge to rule
within 7 calendar days from the date the petition was filed. Note thata FAXED
patition is considered filed when the FAX is raceived at the DVPOR, the trial
court may have a very short time in which to hold a hearing and issue an order.

€. [fthe pefiioner has indicated that she wants 2 lawyer, assign a lawyer to the
case. The court may also asgsign a Guardian ad Litem for the petitioner.
3. Select an attorney from the list of attormeys available {0 represent
minors in cases under this statute.

REA 132:26 Courl Procednre {12031
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10.

11.

12.

b. Attorney rates will be $80/hour with a $1,000 maximum.

¢ Bills should ba submitted to the judge for review and approval and
sent 1o the AGC for payment,

Enter the hearing informaticn on the boticm of the petition, enter the docke:
number on the top, and give a copy to the petitioner while she is at the court to
file the petition. I necessary, call the petitioner to advise her of the time, place
and lawyer assigned if she has indicated that she wants a lawyer. Copies of the

petition must also be given to the atforney and the Guardian ad Litem, ¥ either
has been appointed,

Petitioner shoutd provide some sort of identification at the hearing.

The pefitioner may be accompanied by a doctor, nurse, or famiy planring
counselor. The court will determine whether these people will be allowed to
attend the court hearing,.

All heatings conducted in these matters shall be recorded on audiotape or on
digital compact disc to ensure the lower court is able to immediately deliver &
copy of the recording to the Supreme Court, in the event @ minor appeals an

order denying her petition.

The court must rute on the petition within 7 calendar days from the time the

- petition was filed. Again, note that a FAXED petition is considerad filed when the

FAX is received at the DVPOR; the trial court may have a very short time in
which to hear the petition and issue an order. The Judge must make written
specific factual findings and legal conclusions supporting the decision. The

- Order on Petition for Waiver of Parental Notice for Abortion Requested byza

Minor shouid be used for this order.

If the judge granis the minor's pefifion, a staff member shall prepare a *Cerfificate
of Lower Court Decision to Allow Abortion Provider to Parform an Abortion
Without Notifying a Minor's Parents or Guardian.” 1t is a template form found in
your WORD directories under FILE-NEW in the following template directories:
superior court "Civil and Equity;” district court "Civil;" probate court "Probate
Generali" and family divigion pilot project "Juvenile.”

Give the minor @ copy of the Certificate and the original Cerlificate which must
bear an original signaturs and an original court ssal; keep a copy of the
Certificate for the court file. The minar will give the original Certificate to her
heatth care provider {o evidence the court's authorization to perform an abortion
and o satisfy R8A 132:27,

If the judge denies the mincr's petition, staff must give the minor a copy of the
order. The peiitioner may file an expedited confidential appeal to the New
Hampshire Suprame Court,

An order authorizing an abortion without notification is not subject to appeal,

R84 132:26 Court Pyosedues 11203
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43,

14.

1€

17,

Supreme Court Appeal Procednre

A petitioner sesking {o file an appeal must file a notice of appeal form with the
Supreme Court. The petiiioner must send a copy of the nofice of appeal o the
clerk of the trial court,

If the notice of appeal is filed during business hours, it must be delivered or
malied to the clerk's office. Whaen a notice of appea! is delivered or mailed to the
Supreme Court, the date of receipt shall be considered the docketing date for
purposes of RSA 132:28, li{e).

A petitioner may file the notice of appea! during non-business hours by sending
the notice of appsal form to the derk of the Supreme Court by FAX {271-8800;,
which will provide 24 hours & day, 7 days & week access fo the courts. H the
notice of appeal is sent to the FAX number, the petitioner must also contact the
glerk of court by telephone (1-877-877-9014) to advise the clerk of the FAX
ansmission. When a notice of appeal is sent by FAX, the date that the
documents ts received in the c}erk s office shall be cons;derecf the docketling date
for purposes of RSA 132:26, U(¢).

There is no filing fee for such an appeal. |

Upon receipt of the copy of the Notice of Apgeal, the clerk of the trial court shall
arrange for immediate transfer of the recording of the proceadings before the trial
coutt to the clerk of the Supreme Court and all exhibits filed and considerad in
the trial cowrt,

All documents and proceedings related 10 an appeal of a trial court decision on a
petiion for waiver of parenial notification for abortion shail be confidential,

A decision on the appeal must be issusd within 7 calendar days of docketing of
the appeal. The Supreme Court clerk's office shall send a copy of its decision by
FAX to the dlerk of the trial court, The Supreme Court clerk shall issue the
mandate in accordance with Supreme Court Rule 24 on the same date as the
decision and shall send a copy of the mandate by FAX {o the dlerk of the trial
court.

REA 132:28 Court Frocedurs £12/403)
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The State of Netw Hampshire

Court Drecket Number:

{For Court Lise)
in Rex

{Your Name]

Petition for Waiver of Farental Natice for Abortion
Requested by 2 Minor (RBA132:28)

1. Name of person requesting waiver
Mailing address
Date of hirth

Telephone numnber where you can ba resched by court
Where are you {iving now?
Have you talked to an adult about your pregnancy? O Yes I Ne
¥ yes, who?
4, What doclor, nurse or family planning counseior heve you tatked to about your pregnancy?

12T M3

5, The foliowing staterments are trug! [Chack all that apply)
L | am pregnant
T iam years old,
O 1wish to have an sbortion to end my pregnancy.
0 1 do not want either one of my parents or legai guardian 1o be nofified of my
abortion.
[ iunderstand | am enfitied to have the court appoint a lawyer to represent me in this matter
free of charge. O twant a lawyer, I | do net want 2 lawyer.
8. i 2sk the court to allow my dostor to perform an aborticn on me without notifying either of my
perents or my legal guardian for one of the following reasons: {Complete section 2. or b.}

a. | believe | am mature and cepable of giving my informed consent to an abartion because

b, | hefleve it is In my best inferests ko have an 2bortion without notifying either of my parents or a
legel guardian bacause

Data:

Petitioner signature

YOU MUST CALL THE COURT TO ASK FOR INSTRUCTIONS ON THE NEXT REGULAR BUSINESS
DAY AFTER YOU FILE YOUR PETITION. '

HEARING INFORMATION — TO BE COMPLETED BY THE COURT

A hearing on this matter will be held zt the following time and piace;

Cate Tirme
‘Cour neme Telephone number
Court addrass

Your court appointed fawver is:
Aiidrass

Telephons number

Guardian ad titem {optional}
Address
Telephone number

ADC3AD23AE (1203}
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The State of Nefy Hampshire

Court; Docket Number:

n Re:

ORDER
ON PETITION FOR WAIVER OF PARENTAL NOTICE FOR ABORTION
' REQUESTED BY A MINOR
RSA 132:26

of

Namsa Address

petitioned this court for a waiver of parenial notice prior {o abortion. A

confidential hearing o this matter was held on

The petitoner Dlwas or O was not represented by counsel,
Aguardianad litem [CDwas or O wasnot appointed for petitioner,

Complete Section | or Section 1 or Section {1

Section i

& The pefitioner claims to be mature znd the court finds the petittoner is mature
and capable of giving informed consent to the proposed abortion. Specific
factual findings and legal conclusions supporting this decision are as follows:

L3 Accordingly, the petition is granted. The court authorizes an abortion provider
to perform the abortion without parental notification,

Section 1

O The court finds the petitioner lacks the necessary maturity or does not
demonstrate the necessaty maturity fo give informed consent to the proposed
abortion. The court further finds, however, that i is in the best interests of thr
pefitioner fo authorize an abortion for the petitioner without notification of ne

AOC341-2348 (1203)
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parent or guardian. Specific factual findings and legal conclusions supporting the

Court's decisions relative 1o the maty rity of the petitioner and the best interssts of
the petitioner are as follows:

O Accordingly, the patition is granted. The court authorizes an abortion providar
io perform the abortion without parental notification.

Section 13

L1 The court finds the petitioner lacks the necessary maturity or doas not
demonstrate the necessary maturity fo give informed consent to the proposed
abortion. The court further finds that it s not in the best interests of the petitioner
1o authorize an abortion for the petitioner without nofification of her parent or
guardian. Specific factual findings and legal conclusions supporting the court's
decisions relative to the maturity of the petitioner and the best interests of the
petitionier are as follows:

0 Accordingly, the petition is denjed. The court does not authorize an abortion
provider to perform the abortion without parental notification.

S0 ORDERED

Date:

Judge

ADC-34)-2348 (12/03) _ .
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@he State of Nefv Hampshire

ADMINISTRATIVE OFFICE OF THE COURTS

Twm Noble Drive
Conasond, NE 03301
Donald D. Goodoow, Esq. {603} 2712321
Divectex Fax: (603} 271-3977

eMail: soc@eounts state.nh.us
TTY/TDD Relay: (800) 7352564

Date

Palmer P. Jones

Executive Vice President

New Hampshire Medical Society
7 North State Street

Concerd, NH 0330

Dear

A vew law, RSA 132:26, goveming the procedures for a minor to obtain an abortion
without parental notice will go into effect Decernber 31, 2003, The Judicial Branglt has
developed forms and procedures to comply with the portions of the new law related to court
procedures. Copies of the new law and the forms and procedures are attached and are also
avaiiable on our website at: www.cours state nh.us

Pleasc disburse this information as you feel is appropriate to the N meadical community.
If you have any questions, please coutact this office,

Sincerely,

Donald D, Goodnow
Direator

DDGire

Enclosures

Alt



The State of Neto Heompshive

Petition for Walver of Parental Notice for Abortion
Requested by a Minor (RSA132:26)

Guidelines for Judges

auestions when Assessing Maturlty

Suppert questions
1. Who supporis you?
2, Do you go o schoolt?

3.

Do you have a job?

Independence guestions

b i

Whom have you {alked to about your pregnancy?

Whoa is your doctor or do you go o a dlinic?

Have you discussed this sltuation {pragnancy?) with the father of the baby?
Have you discussed gregnancy with a counselor or friend?

Personal ‘t‘e}aﬁonships

Why do you want to end this pregnancy?

1.

2. ¥Why don't you want fo fell your parenis?

3. Why do you fesl you are mature enough o decide to have an abomon?
Issues to consider when determining Best Interests

1. Emotional state of minor

2. Medical condition

3 Home life

4. Financial considerations |

5. Negative consequences of parental involvement if they recelve notice

RE3A 1 32:26 Guidelines for Judges (1203}
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The State of Nefo Hampshire

Court
In Re:
Docket Number:

Certificate of Lawer Court Decision to Aliow Ahortion
Provider to Perform an Abortion Without Notifying a
Minar's Parents or Guardian

Minor name:

Date of Order;

This document certifies that on the above date 2 judge of this court signed an order that
allows an abortion provider to perform an abortion on the above-named minor without first
netifying the minor's parents or guardian, pursuant to NH RSA 132:8, This certificate is valid
only if it bears the original signature of a court official and an otiginal seal of the court.

Date Title

Affix Seal

REA 132:28 Cartificate ~Tempine (12/65)
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1N THE UNITED STATES DISTRIC OURT

4
Tt

FOR THE SOUTHERN DISTRICT Ogﬁ QR
CENTRAL DIVISION o e

TR PRV

PLANNED PARENTHOOD OF GREATER y
TCOWk, INC., SBVE HASKELL, D.0., )
EMMA GOLDMAN CLINIC FOR M
WOMEN, INC,, ROBERT Y
KRETZESCHMAR, W.D., )
Piaintiffs, )
} QIVIL B0,  4-B6-CV-10877
Vs, ;
mUOMAS MILLER, Attornsy }
General of the State of Iowa, )
in his official capacity. }
and J. PATRYCK WHITE, County 1}
Attorney for Johnson County, )
in his official capacity and |}
as s representative of the )
glass of all County )
Attorneys in lowa, )
) ORDER
tetendants, j

The Court has before it plaintiffs’ metion for temporaxy
restraining oréer, filed December 17, 1988, Defendants resisted
the wmotion December 27, 1996,' and plaintiffs filed a reply briesf
December 31, 1996. - A hearing was nheld before the Court January
2, 1997. The motion (& now considered fully submitted.

Plaintiffs also filed 2 motion for class certification on
Decemher 20, 1986, Defendant J. Pstrick White was present during
the January 2, 1997 hsaring, and spoke on behelf of himself and
potential class mambers., This motion will therefore be

considera2d at thig time,

——— ettt 1+ [

! puring the nesring, defendant white, on behalf of himgelf and ag

representative of the class of county stterneys, adopted the resistance filed
ny defendant Miller, The Court will neresfter refer Yo all defendsnis
¢ollectively ag “defandants.”



I. BACKGRDUND

Platntiffs are institutional and individual providers of
reproductive health services, including abortions., On behalf of
themselves and thelr patients, plaintiffs seek injunetive and
declaratory relief preventing the enforcement of Iowa Code
§ 135L.7 ok, seg. (“the notice law'). This new law requirss,
amony other things, that a physician notify the parent of
pregnant minor akb leﬁst 48 hours prior to perfarming an abortien

en tha minor.? Ths notice law became effectiva January 1, 13887,

P Sectisn 1J5L.4 of the law, from whish the bulk of plalmtiffs
constitutionsl challenges arise, provides as follows:

1. A& person shall not periorm &4 aborbion on s pregnent miror until
at least fopiy-eight hours’ prior notification is provided tw @ parent of the
pregnant minor.

<. The person who will §err@rm the sbortion shall provide
notificstion in persor or by mailing the netification by restricted certi{fied
mail tu the psrent of the pregmant miner at the ususl plece «f ghede of the
parent. For the purpose of delivepy by restricted certified meil, the time of
delivery .g desmed to ccour st twelve &/slock noon on the next day on which
regular mall delivery takes place, subsequent to the nailing.

3. I{ the pregnant minor objesis to the notificatieén of a parent
prior te the performance cf gn aboction on the pregrast minor, the pregrant
mninor may petition the court to authorize walver of the notificatlon
requirement pursuant to this secticn in accordance with the fallowing
procedures:

a, The court shall ensure that the pregnant giner is provided
with assistance in prepaving and filiny sthe petition for waiver of
netification and shell ensure that the pregnant minor's identisy remains
confidential,

b. The pregnant minor may participate in tha eourt proceeding&
¢n the pregrant #inor’s own behalf. The dourt may appoint 8 guardias ad Libem
for the pregnant mingr if the pregnant miner is not accompanied by a
responsible adult or {f the pregnant minor has not viswed the viden as
provided pursuant te gestion 135L.2.  In appouinting a ?usrdzan ad liter for
tne pregnant minor, the court shall ¢ongider a person l{censed to practics
psyehology pursvant to chapter 1548, a licensed sccial worker pursuant to
chapter 1340, 2 liesnsed marital and family therapist pursuant to chepler
154D, or a licensed mental health counselor pursuant to chapter 154D £ sarve
in the capacity of ¢uardian ad litem, The court shall advise the pregrant
winor of the pregnant mipor’'s right o court-appointed leyal counsel, and
shall, updn tne pregnant minor's§ request, provide the pregnant mingr with
court-appeinted legul counsel, at no cost to the pregnant minor.

<. The court procesdings shall be gonductsd in & manner which
prolects the confidentiality of the pregnant minor and all court documents
pertdining to the procsedings shall remain conf(dantial. Only the pregrant
miror, the pregnant minor's guardian ad litea, the preguant mingr'e legal
vounsgl, and persong whoge pressnce is spacifically requesred by the pregnant

2
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mings, by the pregnant minur’s guasrdien sd liten, ex by the pregnant minor’s
legal ccounsel w3y attend the hearing on the patition.

a. Nocwithghanding any law or rulg to the ccntrarg. the court
proveedings under this section zhall be given precedsnce over ofhar pending
matters to ensure that the court reaches @ decision expeditiously.

&. Upon petition and following en appropriate hearing, the
court?gkall walve the notification requirements If the court determines either
ot the following:

{1y  That the pregnant wminor iz mature and cagsble of
providing informed consent for the performance of an ghartion.

(2}  That the pregnant minor is not mature, or does nog
clair to be mature, but that notification is not in the best interest of the
pregnant minct.

. The court shail isaue specific fectual findings and legal
gonglusions, in writing, to support the decizien.

g. Upon conclusion of the hesring, the gourt shpll immedistely
igave a written order which ghall b provided ilmmsdiztely to the pregnant
miner, the pregnant minor’s guardian d Jiter, and preguant #inor’se legal
aounseé, or te any cther person designated by the pregrent nrinor to receive
the order,

h. an expedited, confidential appesl shall be available to 2
pregrant minor for uwhom the court denies a pstition for waiver of
netification., An order granting the pregnant mingr'z appligation for waiver
of notification & not subject Lo appesl. Actags to the agpellats pourts for
the purpose of an appesl under tnis section shall e provided to & pregnant
minor twenty~four hours @ day, seven dayg a8 week.

. i A pragnant minor vho rhooses to utilize the waiver of
natifleation procedures under bhis gfecticon ahall not e reguived Eo pay & fee
at any level ©f the proceedings, Fees gharged and coury costs taxed in

ceonnection with a proceeding vnder thig secbion are waived,

‘ 3 1f the court deniea the patitien for waiver of notification
and if the dseision ia not appealed or all agpeals arg exhausted, the court
shall advise the pregnant ninor that, upon the request of the pregnant minor,
the court will appoint ¢ licensed marital and family therapist to agsist the
pregoant einor in adéressing any intrafamilial problems, All costs of
services provided by 8 court-appuinted ligensed marital and family therapisc
shall be paid by the court through the expenditurs of funds approprisgted to
the yudic:zl department.

k. venue for proteedings undar thig gectlon L4 in any coury in
che gtate,

1. The supreme court shall prescribe rules {0 ensure that the
proceedings under this section are performed in an expeditisus and
confidaential mannar.

", The requirements of this section regarding notification of &
parant of a pregnant mincr prior te the performancs of &n abortion ¢n 3
pregnant minor do not apply if any of the following applies:

{1). The aborticn is autherived in wribting Iy & parent
entitied to notifigation,

t2iia), The pregnant minor deelares, in 3 written
statement aubmitted to the attending phyaician, a reason for not notifying a
parent and & reason for notifying & grandparent or an aunt or ungle of the
pragnant minor in ilieu of the notificgtion ©f a parent. Upon recelpt of the
written statement from the pregnant ringsr, the attending physician shall
provide notification to & grandparent or an sunt or unc?e gf the pregnant
mimdr, specified hy the pregnent minor, in the manner in which notificatisn is
provided to 2 parsnt,

(B}, The rolificetion form shall be in duplicate and ghall
inciude both of the following: :

{1}, A declaration «hich informs rhe grandpatent or

3



Plaintiffs challengs the constitutionality of the notice law
on four separate grounds: 1) the law Ffaily to provide an adequate
exception for emergency abortions; 2) the law imposes strict
Criminal iiability for performing abortiong in viclation of the
law; 3! the law fails to provide for waiver of notifieation where
the abortion is in the mincr’s best interests; and 4) the law
does not provide an expeditious and confidential bypass
procedure.

IZI. APPLICABLE LAW AND DISCUSSION _
A.  Law Governing Preliminary Injunctive Relief
In determining whaether to grant preliminary injunctive
raliel, thls Court must conglder the following fastors:
1) plaintiffs' probability of success on the merits; 2) the
threat of irrepzrazble harm to plaintiffs; 3) the balance betwesn

thix harm and potential harm to sthers if relief ig granted; and

the sunt or uncle of the pregrent minor that the grandparent or aunt &r unels
of the pregnant minor may be sublect to civil action if the grandpeyant ar
aunt or uncle accepte notificatien, ,

{i{1. & provigion that the grandparent or sunt or
uncle of the pregnant mingr may refuse sceeptance of noptification,

(31, The pregnant mingz’s attending physician certifies in
writing that a medical emergency exists which necessitates the isrediate
perfornsnce of an shortion In accordance with sectlion }35L.E.

(4}, The pregnant minor declares that the pregnant minor is
¢ vicrin of child abuse pursvant te section 237.68, the pergosn Tespongible {or
the care of the child i¢ 8 parent of the child, and either the abuse hag been
reperted pupsuant to the procedures prescribed in chapter 232, divigise ITT,
part 2. or & parent of the child is naged in & vaport of folndsd chill abuse.
The daepartment of human services shall maintain coenfidentialivy undey chapter
33 :eg;rdimg the pragnént minor’'s pregnancy and asbortion, (F the abortion is
obtalined.

: {3}, The pregnant mingr deelsrss that th= pregnent minor la
& victim of sexual sbuge as defined in chapter 709 and has reported the sexusl
abuse Lo law enforcement.
n. A person who periorms an sbortism in violation of this
section is guiity of & serious mizsdemeanor.

lows Code & 13804,



4} whether an injunction seyves the public interest. Sanbarn

MEQ, Y Hauafeld/Scobt Fetzer Co,, 997 F.24

484, 4B3 (8th £ir, 19%3) (giting Dataphage Bvs, . Ing, v..b L
Sys., Ing, 640 .24 108, 114 (8th Cir. 1981}). The same factors
ere used to svaluate a request for & tamporary restraining order.

See $.B, Mcelaughlin & G v, Tudor Oaks Condgminium Project, 877

F.2d 707, 708 (8th Cir., 1989}y

v. Schopeboom, &71 P, Supp. 1158, 1162-65 (N.D. Iowe 18%5).

B. Plaintiffs' Probability of Success on the Merits
The first factor to consider is plaintiffs’ probability
af success on the merits. The United States Supreme Court has
held that a state isw restricting abortions is invalid if "in a
large fraction of the cases in which [it] is relevant, it will

operste as a substantis) obstacle to z woman's choice to undergo

an abortion." Planned Farenthood v, Casey, 505 U.S. 833, 877
(1982); gee aslss Planned Parenthoad v, Miller, 83 F.3d 1432, 1487

(ath Cir. 1955) (applying Casey standard to $South Dakots "noktice

1aw'}.! Such laws conptitute an "yndue burden” on & woman's

U Prioy te Cgsey, plaintiffs chaellenging the constitutionality of
akartion legislation were reguired to prove "that no set of circumstances
existied] undar which the Ast would be valid.” Qni1$§m§£§giaﬁxﬁ_§%Agssa. 481
U.8. 733, 745 (19871, Although the Eighth Circuft has held that this standard
was replaced v Qsaﬁxgg more lenient spproach, the Court notes that other
courts, including the Supreme Court, have split on this issus. Lompare Fageq

Womens' Health Ore. v, Schafer, 507 u.s. 10313 (1§83} (0'Cennor, concurring in
CTourt's denial of appiication 1oy stay snd injunction) {(Cages appreach ig
correct approach), with Ada v, Guam Sociely of Obgtetric

Gunecelogigts, 506 U.S. TOV1 (1992) (Scalla, dissenting fram denial of

petition fer weit of certierari) {Lagey did not affect previous Salerno
standard). Sge alsp Cpge Bl el Parenthood, 14 F.3Q 848, 863 n.gl (1d
Cir. '9%¢) {(holding Cazgy changé% stzndard for facial challenges to abortion
lawsi; Bapnes v. Hoore, 970 F.24 12, "4 n.2 (5th Qir. 1892) [ we do not

intersrat Cogey a8 having overrvied, sub ﬁ;%gg:;g..lengwstanding Zuprems Cpurtl
precedent governing challengss to the facie congtitutionality of statutes™!}.



right to have en abortion, ressching “inte the heart of the
liberty protected by the Due Process Clause." Xd, at 87¢.¢

A law requiring parental conaent or notification pricr to a
minor!s aportion may be found constitutional if a procedure
éxists that allows the minor te "bypasz" the notice or consent
requirements by proving she is sufficiently mature, or that it is
in her best interesiz to cbtain an aborticn. Bgllotti v, Bairg,
442 U.s. 822, 651 (1979). The statute must be sufficiently
detsiled to ensure a bypass may be obtalned anonymously and
expeditiously. Id.

1. Exception for Emergency Aborticns
Plaintiffs argue that the law fails to provide an

adequate exception for emergency abortions, In {asey, the
Supreme Court reaffirmed the "essentiel" holding of Hge v Wadsa,
470 U.5. 113 (19731, that & State may not interfers with a
woman's decision to have an abortion M{f continuine her pregnancy
would constitute a thrasat to her health.” PRlanned Parenthood v,
Casay, 505 U.5. at B8O (giting Roe v, Wade, 410 U.S. at 1643, A

statute drawn too narrowly would prevent bhe possibility of an
immediate abortien in medical emergencies, and would thersfore be
invalid., 14,

In the present case, plaintiffs contend the medical

' Once the fetus becowes viable, the state’s intsrest in protecting the
life of the fatus outweighs the pregnant woman's liberty interasts. Planned
faranchoed v, Cagey, 305 U, §, =t B6E-70. In the present case, however. Lhere
ts no avidence any Iowe provider pegforms abbortions sast the point of
vaability. Plenned Pareathood of Greater lows, Inc. and Sue Ragkell, D.0., do
not parform abortions past the sintesnth week of pregrancy. Flaintiffs Emma
Soldmen Clinic for Women and Rebert Kretzschmar, H.D., perform &boytions only
to the twelfth week of pregrancy.
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emergency provisions are unduly burdensome, and vesult in a
chilling effact cn.a minor s ablility to obtain an abortion. This
Court agress. Section 135L.6 provides that 1f the attending
physician determines a madical emergency exists and an immediste
abortion is necexsary, he or she must "[clertify irm writing" the
bagis for this datermination, and "make Lhe written certification
availlable to a parsnt of the pregnant minor prior to the
ebortion, if poswible." Jowa Code § 138L.6(71). Subsection (2)
further provides that if it is not pessible to provide the
certification to a parent before psrforming the abortion, the
physician must provide the certification to a pevent within
twelve hours after the abortionm unless one of five exceaptions
apply. Id. § 138L.&8(2}.

Plaintiffa contend that "if poussible” weans that a parent
must ke provided with the certificatien {f it ig fmasible to
reach the parent prior to khs aboriiss, The Stabe concedss this
readimg of the language would render the gtatute
unconstitutionsl, but conterds that "z more sound construction is
that making the written certification available to the parent is
"possible* only if there ig opportunity for the miner to pursue
bypass procedures prior to the surgery." Defendant Miller's
Brief in Sypport of Resistance to Motion for Temporary
Restraining Order ard/or s Preliminary Indunction, at 6. As
argued by plaintiffs, however, this reading of the gtatute is
illogical. A “medical emergency" 15 defined in the statute as 'z

condition which, based vpen & physician’s judgment, necessitates



an ebortion to avert the pregnant minor’s death, or for which a
delay will creata a risk of seripus impairment of a major bodily
function." xows Code § VIASL.1(7).> If it were medically safe to
wait to perform the abortion until the pregnant minor had
completed the bypass procedures, the sbortion would not gqualify
28 an emergency.,

Plaintiffs also challenge the alternative language in
subsection (2) that requires the physician to provide the wWritten
certification Lo a parent within twelve hourg aftsr performing
the emargency abortion uniess, among othser exceptions, "{tlhe
pregrant minor elects net o allow notificatien of the pregnant
minar's parent and & court authorizes walver of the notifimation
follpwing gompletion of ths Ad4ngs prgscribed undar ¢
li&k$i¢“u_zéw §“j35Lf6£2)(e} {emphasis added). Again, the State
concedes that requiring a minor £o be prepared ko obtain a

Ko B3k

udicial waiver within twslve hours folicwing the procedure would
pose an ynduz burden, but argues the statute can be read more
Teasonably to reguire her mevely to glect to obtain the waiver
within twelve heurs. This resding gqoes Bgz2inst the plain
language of the gtatute. Under subsection (2)(e}, the phygician

must provide certification within twelve hours unless the mineor

"Ry an zlternative argument, defendants argus that emergency sbortisns
are not considergd "shortions™ undar the medning of Chapter 146 of the I
Lode. which in turn gerves as the definition for “abortion" under the notice

law. See égwa gggg 138L.101); Lowg Code 146. Under section 135L.6,
Aowevar, the "medical esmergency exception” to the notice lsw, the statute
dpecifties that if & physiclan finds a "nedical emsrgency" to exigt, he or she
must follow certelin procedures. "Medical apergency” is defined in § (33L.1(7).
to inglyde emer?ﬁncy avortions. At the very least, therefore. the statute is
uncongtituticnally vague, sad defandant’'m alternative argument ig
unpersussgive, .



elects to seek a walver and "s court avthorizes" the waiver. as
written, the provision subjects a physician to potentisl eriminal
liability for perfogming an emergency aberéion in cases (m which
a minor slects to waive notification unless the waiver i@ in fack
obtained within twelve hours following the procedure. This
possibility certainly would have a chilling effect on the
physician’'s willingness to perform the emargency procedure. More
importantly, however, the pregnant miner might decline to undergo
the emergency procedure-~-even $f it meant placing her life at
greatar visk--unfil she was certain éha esuld obtain the waiver,

Defendants further argue that if this Court werse to find a
particular provision of the gkatute unconstitutional, it should
simply sever the offending portion. Seg Federgl Land Bank ef
Pmahe v. Arpold, 426‘H.W.2ﬁ 153, 187 (Towa 1388) (courts obliged
Lo preserve as much of statute as possible without vieslating
constitutional mandates). Specifically, defendants suggest any
problems in the provisiens governing emergency abortions may be
cured by striking § 135L.6 in its antirety, and by striking the
phrase "in accordance with 135L.6" from § 135.4{3V(m}(3).
Bacause other problems exist with the statute, however, this
would rnot be an appreopriate solution at this juncgture.

2. Lack of Mens Wea Component
Plaintiffs also claim the notice law is

wacemstitutionally vague due to its fallure Lo require & mens rea
component prior to imposing criminal liability, Rather, the

provision at issue provides simply: “A parson who performs an



abortion in violation of this secticn is gulilty of & sericus
misdemsanor.” Jowa Lode § 135L.4(n).
In Planned Parenthood v, Miller, the Eighth Circuil struck

down a similar pyovision under Scuth Dakota law due {0 the

failure to include a sclenter element.® Rlanned Parenthood v,
Biller, 63 F.3d at 1464¢-65. The United States 3Jupreme Court has

held that the lack of such & component renders a statute
ungoenstitutionally vague., Colaubtd v, Frankidin, 43% U.S. 379,
398 (197%) ('Because of the absence of & s¢lenter requirement in
the pfovisiOn directing the physician to determine whether the
fatua is or may be viable, the gtatute is litile more than ‘&
trap for thope who act in good faith,'"); gee 2iso Women’s
Megical Profsasionsl Corp, v, voinovigh, 911 7. Supp., 1051, 1087
(.. Ohio 1995) (stiikxng down medical emergency provision in
Ohio abortien law due to Jack of seleanter reguirement).

This Court’s task, howewver, i{§ to determine how the lowa
Supreme Court would interpret such @ statuta., Under Iowa law, &
statute is presumed constitytional unless the challenger negates
"every reasonable basis for sustaining the statute." State . v.
ngaggggn, 546 N.W, 24 907, 909 (Iowa 1996). & reviswing court
must look to the legislative intent to determine a statute's trus
meaning., State y. Comnar, 282 N.wW.24 €8¢, 684 (Jowa 1980) (court
reviewed related provisions &nd determined element of

raecklesgness wag inherent in involuntary manslaughter statute}.

*The Specific provision st ixsue in Miller wrovidad: "A physician who
vivigtes {the medical emergency provision] L8 quilty of a Clasg ¢
misdereanyr. Prarned Parenthood y, Miller, 63 F.3d st 1455-56 n.5-6.
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Sez algo State v, Dunn, 202 Towa 1188, 1189, 211 K.W. 854, 851
(1827) ("whether criminal intent or guilty knowledae is an
essential element of & statutory offense way be determingd a= a
matter of conskruction from the lunguags of the act in connesction
with its manifest purpose and degign.") As noted by defendants,
the lowa Supremas Court has interpreted numerous criminal sbatutes
83 cortaining mens rea cemponents evan though the language of thg
statutes was silent on this igeue. Seg e.g9, Egoman v. Scurr, 311
N.W.2d 77, 79 {Iowa 1981) {ceurt found geneéral criminal content
te be {mplied element of statuke profhibiting theft by
misappropriastion); State v, Millar, 308 N.v.2d 4, 7 {Iowa 1881}
(knowledge that accident occurrsd implied element of statute
prosceribing failure to stop at scens of pargonal injury
accidert); Skate v. Ramog, 280 Tows 590, B94-95, 149 N.w.2d B&2,
864~65 {1967} (court found sclentsr kg be implied in obscenity
statute),

In the present case, defendants point to the immunity
provision get forth in sgection 138L.8(1) a8 evidence of
legislative intent to requize scienter:

1. With the exception of the ciwil liability

which may apply to a grandparsnt or zunt

or uncle of & pregnant minor who icoepts

notification under thig chapter, a person

is immune from any iiabllity, civil or

criminal, for any act, omisgion, or decigion

made in connection with a good faith effort

te ¢comply with the pravisions of this chapter.
Iowa Code & 135L.8{1}).
Subsection (2) further provides, however, that the section '"shall
not be construed to limit civil or crimipal lisbility of a person

11



for any act, omissien, or decision made in relation to the
performance of a medical prodedure on & pregnant minor." 14,

§ 135L.8{(2). Although defendants asseye that this language
"simply preserves the availability of malpractice claims for
medical grocedures that fall pelow the gtandard of practice' it
fails to provide any auvthority or other support f£or this
propogition., Rather. the piain language of the statulbe suggests
the legisglature intended to excuse good faith mistakes" for
gveryone gther than those performing “"medical procedures,' and
those specified in § 135L.8(1).

Furthermcore, on at least two ogragions, ths Iowa Supreme
Court has declined to read a mens rea component into statutes
proscribing certain acts invelving mincrs. Btate v, Tague, 310
N.W.2d4 209 (Iowa TSBi) (good faith mistaks as to minor's age no
defense to crime of having sex wlth mimor); stake v, Bahnke, 57
N.W.2d 553 (Towa 1953) (bartendar’e good £aith belief no defenge
to crime of serving underage drinkers). Admittedly,
constitutionality of the statute was net st issue in eithar Tague
or pahnke. The caseg support plaintiffs’ argument however, that-
-at least with respect to certain acts involving minors~- both
the legislature and the courts may decline te require specifi¢
intent.

The Court finds the uncertainty as to whether a physician
will face criminal penaltiss even if he or ghe believes in geod
faith he or ghe is complying with the gtatute would produce '3

profound chilling effect on the willingness of physicians to

1P



Planned Parent Miller, 63 F.34 at

1483 (guoting Colautti v, Franklin, 439 U.5. at 386), Without a

cleer scienter requirement, the atatute 'orestes sz substantial

perform aborbtions’’

ochstacle’ to a pregnant minor’'s wight to have & pre-viability
gbortion in Yowa. 14,7
3. Whethar law Provides for Waiver of

Notification where the Abortion is

in the Minor’'s best Interest '

Plainbiffs next contend the law is fatully flawed
due to its failure to provide for s waiver of notification where
the sbortion is in the minor's best interest. Defendants
contend, howeveyr, that United States Supreme Court precedent
requires a court to determine not whather the aportigp is in the
mincy/s best interest, but whether nofjficatisn is in the minor’s
best interset, whichrreflecta ths languages of the statute
presently at issue.

Specifically, the Iowa statute provides that, upon petition
by the mincr, the court may wajve parental notificatiom if it

finds one of the following to ba true:

(17 That the pregnant minor is mature and capable
of providing informed consent for the performance
of an aborticn. [ar]

(2} That the pregnant minor is not mature, or does
not claim to be mature, but that potificabtion

ig not in the besi intergst of the pregnant
ghnor . " '
Iowa Code § 1350.4(3){e) (emphasisz added).
Inm Ballottl v, Baird, the United States Supreme Court held

’ The Court has not ruled cut the posgibilitly of certifying this issue
to the Towa Supcems Court if appropriate at a later time,

13



that, to pass constitutional muster, a consent stakute must
provide for a walver where the ghoxiion is in the minor's hest

interests. Bellotti v, Baird, 443 U.5. at 644.' Subsequently,
: : {Akron II), the

in Qhig v, Akron Center For Baoroduntive Heal

Supreme Court was callad te review the congtitutionality of a
Judicial bypass provision that allowed 3 waiver if the misor
aliegad (1) she had gufficient mabugity and information to make
an lntelligent declsion without nokice %o her pavents; or {2}
that notice was not in her bggl interests. Ohio v, skron Cepter

Y _E 2. Health, (ARgon II}, 457 U.S. B0z, 508 (19%M)
(emphasis added). As noted by defendants, the Akron 1T Court
held that the Ohio statute satisfied the Bellotti language “as
quoted.”

Granted, the Akron II Court Jid not prefess to overrule or
digagree with Ballotti. In fapt, the Lgagon given by the Akron
&L Court for upholding the statute was that the provision
“require(d] the juvenile tourt to authorize the miner’s consent
where the court deterﬁines that ths abortion is in the minor's
begt interest.” Id. It ig‘for thig reason that plaintiffs
suggest in their reply brief that the relevant portion of Akron
1l may have been a mistake or oversight.

Although somewhat confusing, this Court cannot i{gnore the

fact the AKyon 11 Court upheld the constitutionality of a

® The Court notes Ballotti deaslt with a pirental goneent statute. In
bla Farenthood v. . _however, the Eighth Circuit held the Beiiobtl
crﬁéar;u apply equally to nolice statutes. PZlanned Pareathood v, Miiler, 63
732 an 1480, '

14



judicial waiver provision setting forth a standard remarkably
similar to the one at bar. Juatige Stevens’ eoncurring opinion
in akron IX provides further evidence that the majerity’s
decision was deliberate by stating:

Thus, while a judisiel bypass may not Le necessary

Lo take care of the caseg i{n which the minor isg

mature or parental notice would not be in her best

interests--and, indesd, may not be the preferable

mechanism-=-the Court has held that some provision

must be made for such cages.

The Ohic statuts, on its fece, provides a

sufficient proceduys for those cages,
Akron Y, 4%7 U.8. at 823 {(Stevens, J;, eencurring}. Sse asiso
Planned Parernthood v, Miller, 934 F.2d 1482, 1477, n.21 {11th
Cir. 1981} {in view of Akzon II, fact statute allowed bypass when
noLifigakion not in immature minor’s best interest deemed not to
be "eonstitutionally ‘mignificant"). ‘

This Court therefore f£inds the judiciel bypess provision in
Icwa's notice Law requiring that & minor show either that she s
sufficiently mature to make the decision on her own, or that
netification is not in her best interest, to be consistent with
United Btates Supreme Court precedent.

4. Whether Notice Law Provides Expaditisus and
Confidential Bypass Progedure

Finally, Planned Parenthood argues that the law
imposes ar undue burden on a pregnani minor's right to obtain an
abortion based on the fact it fails to ensure a bypags may be
obtained expeditiously and confidentially. The United States
Supreme Court set forth four general criteria a bypass procedure

must satisfy in order to withstand a constitutional challenge:
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1} the procedure must provide for the minsr
to show she is sufficiently informsd and
mature te make the decision to have an
aborticn “without regard to her parents’
wisheg';
&) even if unable to make the decision on her
own, the prosedure must sllow her te bynass
parental consent or notification if she can
show tha sbortion would bg in her best interest;
3) the procedure must ensure the minor’'s anonymity;

6} the procedure must ensure the bypass can be
obtained expeditiously.

Akron Il, 487 U.5. 502, 511-13 (1990} (giting Bellotti v, Baird,
443 U. 8. at 643-¢4,
a}  whether Statute Guarantees Expedition

‘ Reither party disputes that Iewa’s notice law
does not prescribe a deadline by which the Juvenile court must
heur 8 minar‘s patitien for judicizl bypass of the parental
notification requirement. Such an omission crdinarily would
rander the statyte unconstitutional undey Bellottl. Contrary te
defendants’ argument, the Iowa statube is distinguishable from
that In AKkron II, based on the fackt the statute in Akron II
provided s hearing deadline of five businass days from the day
the minor filed the complaint. Akron 171, 497 U.§5. at 507-08. A
gimilar digeinction may be made with the Migsour: statute at

issue in cEQth, 482 U.5. 478, 479, n.d.

(1983). As noted by plaintiffs, without a hearing deadline, the
fact the Jowaz statute requires the ruling te be issued
"immedigtely” after Lhe hearing fails ko bring the statute within

congtitutional parameters.
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During the hearing, counszsl for plaintiffs conceded sueh a
defect could be cured by properly draftef sdministrative or sourt
rules. Asgsuming this to he true, however, the iuvenile ooyrt
rules promulgated by the jowa Supreme Court and placed into
temporary effect by judicisl order provide that the hearing must
Occur within ten caelendar days from the date of filing, with a
decision rendered no later tham the folloewing businass day,
Juvenile Court Rules 5.3 and 8.7, attached as Exhibit A to
Defendant Miller's Amendment to Registance to Motion for
Temporary Restreining Order and/or a Preliminary Injunction.

Thig tlme delay, which fza3ibly could extend Up to two weeka, may
prove critical to a mingr at ths latter $tages of her first
trimester,

Furthermore, if the petition is denied at the juvenile
court level, the appellats rules provide only that the court muyst
"render its decision as scon as réasonably possible,! Rule
501 (b). Without clear desdlines for completing the appellate
pProCess, there is no zEsurancs the Dypase procsdure can be
completed gxpeditiously.” The Court therefere finds the
Stalute and rules as currently written fail o provide for an

expeditious bypags procedure as required under Ballohbti.

' Mditionally, as notsd by plaintiffs, neither the statute nor the rules
previde o deadline for deliverance of the juvanile court trangepipt to the
appsilate court. uUnder Iowa law, the mormal time limit for Sueh transmission
is forty days, which i$ cluarly unacceptable under these clrcunstances, JItws
R, app. P. 10{b). But b rgnt Agh= . 462 ULE. at 45!
n.1§ {stacuts s?ecifically requirad record on appeal Lo be completed within
tive days of filinrg notice of appasii,

Blthough an crder for an expedited transeript could be enterad on a
gaga»by-casa Process. even obtilning such sh order could lesd to further
e.ays.

17



b} Whether Stetute Guarantess
Confidentiality

With respect to confidentiality, the present
statute provides that the fuvenile court must "sasure that the
pragrant miner’s ideatity remains confidential,” wnd conduct ths

rocegedings “in a manner whieh protecte the confidentiality of
the pregnant miner." Iowa Cods § 135L.4(3)(c). "All eourt
documents pertaining to the procedure shall remain confidential,™
§ 135L.403){c).  Furthermore, the statute limits sttendance at
the hearing te the '"the pregnant minor, the pragnant miner's
guardiar &d litem, the pregnant miner’s legal counsel, and
parsons whose presence is specifically requested by the pregnant
mincr, by the pregnant minor's guardian ad litem, or by the
pregnant minor's legal counsel [.]° P

Despite this language, hewever, the Petition for Weiver of
Parental Notification of Mincr's AbGrition, as draftsd by the Iowa
Suprenme céurt, requires the minor petitismer to provide hetr name,
address, social security number and date of birth. Sea Bxhibit
A, atteched to Defendant Miller's Amended Regigtance. Coungel
for the State suygested during oral argument that she “assumed,"”
based on the detailed information cotitainad in the pefition, bhat
the juvenile court weuld order the reCord sealed., Neither the
statute nor the rules reguire the record Lo be gealed, however,
nor require the juvenile court tu redact identifying informaticn
from the appellste record. (Cf plannag Farenthood v, Miller, 934
F.2d et 1478 (statute contained detajled confidentiality
Tequirements at both juvenile court and appellate levels).
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the Court is further troublad by the relationship betwsen
rows Code § 232,147, which governa confidentiality of juvenils
court records generally, and the statute at fgsue. Secltion
232.147(3) provides that "[e¢lfficial juvenile gourt records in
all cases except those alleging delinguency may be inspected and
their contents shall be dlsclosed to the following without court
order . . . [tJhe child's parent . . . . Iowa.Code § 232.14%7(3).
Tt the above languags applles to grant parents access to waliver
petitions, the confidantiality provisions set forth in the netiss
law are clearly ineffesctive.

Defendants argue that the confidentialiby provisioms in
§ 135L overvide § 132.147. Agsin, however, the statute doss not
previde this assurance. The Court therefors concludes Iowa's
notice law lacks an sppropriately confidential bypass procedure.

3., Con¢lusion with Respect to Success on Merits

In conglusion, this Court finds plaintiffs have
established & probability of success en the nerits with respect
te the matority of their constitutional challenges to lowa’s
notice law, Plaintiffs have in essence shewn that, "in & large
fraction of the casges in which (it} is relevant, [Iowa’s notice
law) will operate ag & substantial obstacle to & [pregnant
minor’s] choice to undergo an abortion.” Planned paxgnthood v,
Casey, 505 U.S. 833, 877 {1932}, Defendants have Ln turpn failed
ko convince the Court the deficiencies can be rectified short eof
legisiative (ntervention, or that offending portions of the

statute can be severed without rendering the statute unworkable.
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This Dataphase criterion therefore weighs in favor of plaintifts.
¢, Threat af Irrepevrable Harm

As set forth above, the Court firds plaintiffs have
shown & prebability that they will gucgeed with thair argutents
that the statute poses an "undue burdan” on a pregnant minor+sg
right to have an abertion, Id. at 87¢4. Perhaps most
importantly, the Court is concerned wibh the chilling affect
produced by the inadequate provisions governing emergsncy
abortiong, Affidavits submitted by plaintiffs demonstrate the
serious physical and legal consequences plaintiffs and their
patients may face if the challengad portions ¢f the statute
remain in effect. The Court therefera £finds this criterion to
welgh in favor of plaintiffs.

D. whether Harm to Plaintiffs Outweigh Harm to Defendants

Defendants contend the staterg interest {n the welfare
8f its minor citizens and preservation of the family unit
outwaighs the potential harm to plaintiffe if an injunction were
not granted, Thig Court disagrees. Plaintiffs risk losing both
the physical health, and psrhapsg even the life, of certain minors
for whom an gmergency ahortion is determined to be medically
fiecessary. Physicians performing abortions risk crimingl
Penslties from attempted &nforcement of an unconstitutionally
vague statute, and other minors neay the end of their first
trimester risk losing their congtitutionsl right to ebtain an
abortion. The Court finds this factor welghs in favor of

plaintiffy,



E. whether Public Interest bictatas Injunction
Although this Court recognizes the State’'s interest in
ensuring the well-being of its minogs and families, it finds
these interests are outweighed by the risk to plaintiffs’
constitutional rights Lf & tamperary restraining order is not
granted.
I1TI. MOTION POR CLASS CERTIFICATION
additionally, pleintiffs move to certify the cless of all
Tows county attorneys as defendants in the present actions.
Yederal Rule of Civil Procedurs 23(s) sets forth the zeguirements
for class certificatbion ap follows:
‘ {a) Prerequisites to a Clasy Action. One or
more members of a tla$s may suE or be sued as
representative parties on behalf of all enly if
{1} the class is $o numercus that joinder of all
members is impracticable, {2} thers are guestions
of law or fact common to the class, (3] the claims
or defenses of the reprasentative pattlies are
typical of the claims or defenses of the class,

and {4} the rapresentative parties will fairly and
adegquately protect the interests of the class.

fed, R, Civ. P, 23%(a). Defendant white's primary challengs to
certifiecation is that only a small numbér of ¢ounty attorneys,
ﬁresiding in those counties where abortions arxe in fact
pertormed, will likely 5& called to prosecute alleged
violations." Therefore, he contends, the first criterion is net

sstiefied, As argued by plaintiffs, however, thers is the
popsibility that an alleged violation will be prosecuted in any

¥ pefendant Wnite also guestioned whether, due to his caseload, he
could adeguately represent the class. Thig igsue can be addresged in more
detall during the Jamozey 13, 1807, haaring.
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county in which a patient regides——empecially in the case of an
anergency abostion. The statute further provides that vepua lies
in all Towa countles. Igws Gode § 135L.4(33 (K],

Yt iz generally scoepted that courts should err in favoer o
class certification to protect bhe courts fFrom repetitive

2 X

R.D.

titigation,

70y 76 (S.Db. Tex. 1990), Fee slwo Scllenbarcer v _ ir
» 121 F.R.D, 417, 435 (D. H.M. 1988} {a®

class certification stage court should err in favar of

naintenance of cless action because court ¢an modify
determination if later developments reguire); Horton v. Gonse

Cresk Independgnt Soh, Wist., €90 F.2d 470, 487 (Sth Cir. 1982),
cert denied sub nom,. 463 U.S. 1207 (1983); Esgplin v, Hirschi,
402 ¥.2d 94, B9 (10th Cir. 1968), gert denfed, 35¢ U.5. 538
(1869,

Plainti{ffg’ motion for class certification is therefore
granted.
IV, CONCLUSION

For the reasons outlinad above, plaintiffs’ motion for
temporary restraining order ig GRANTED to the extent that Iowa
Cede §§ 135L.4 and 138L.6 may not be enforced pending this
Court‘s determination on plaintiffs’ motion for preliminary
injunction. Seckion 138L.3 may riot be enforced except as it
pertains to knowingly tendering a false original or copy of the
certification form described in § 135L.2. The remaining sections

of the statute mey remain in effeqt pending further decisions by
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this Court. Seo Fegeral Land Banb of Omana v, Sraold, 426 H.W, 28
at 157 {gourlt should sever only unconstitytional portiong of
statute whenever possible). In particular, the Court finds
seation 136%L.2, the mandatafgminfarmatian provigion, to be lesg
intruskva then provisions upheld by the Eighth Clreuit in planned
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V. ) CIVIL ACTION NO: 03-491-JD
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)
)
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)

DECLARATION OF JAMIE ANN SABINO, ESQ.

JAMIE ANN SABINO, ESQ., declares and states the following:

1. I am an attorney licensed to practice law in Massachusetts. I am the Chair of the
Judicial Consent for Minors Lawyer Referral Panel, a panel of lawyers trained to represent
minors seeking judicial waivers of Massachusetts’ parental consent for abortion law (the Panel).
In this role, I have been working with minors seeking judicial bypasses for over twenty-five
years.

2. In addition to my work with the Panel, I have extensive experience as a family law
practitioner and have represented clients in other types of civil and criminal cases. Ihave
represented parents, including pregnant and parenting teens, and children in child protective
services cases. I have worked as a court appointed investigator and have been appointed

guardian ad litem in abuse and neglect cases. I have litigated cases in all departments of the



Massachusetts trial court system, including juvenile court, family and probate court, and the
district court.

3. In November of 2003, I submitted a declaration in this case detailing the risks to
minors’ confidentiality posed by New Hampshire’s Parental Notification Prior to Abortion Act
(the Act). Since that time, I have learned that the New Hampshire Supreme Court approved
court procedures and forms to implement the judicial bypass. (With the exception of this
paragraph, the last section of this declaration in which I discuss the new procedures and forms,
the concluding paragraph, and some updated dates and numbers, this declaration is the same as
the one I submitted in 2003.) Based on my experience with parental involvement laws and
judicial bypass systems in Massachusetts and in other states, I am convinced that New
Hampshire’s judicial bypass will breach minors’ confidentiality.

Background

4. Since 1981, Massachusetts law has required minors to obtain the consent of their
parents before they may have an abortion. (Until March 1997, the law required that the minor
obtain the consent of both parents. For the last nine years, however, the law has been interpreted
to require the consent of only one parent.) For minors who do not wish to involve their parents
or who cannot obtain their parents’ consent, Massachusetts law provides a judicial bypass
procedure. This bypass procedure allows a minor to consent on her own to an abortion if she can
prove to a court either that she is mature enough and capable of providing informed consent, or,
if she is not sufficiently mature, that her best interests would be served by allowing her to obtain
an abortion without involving her parents.

5. Before the law went into effect in 1981, Planned Parenthood League of
Massachusetts and lawyers from the Women’s Bar Association and the National Lawyers Guild
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came together to devise a system for educating clinics and minors about the bypass process and
for assisting young women with that process. The participants in those meetings developed the
Judicial Consent for Minors Lawyer Referral Panel (the Panel) to recruit and train lawyers to
represent young women seeking judicial bypasses. Panel lawyers, who today number over 100,
have represented approximately 98 percent of the adolescents who have sought a judicial bypass.
6. I have been a member of the Panel since 1981 and co-chair or chair of the Panel
since 1983. As a Panel member, I have represented approximately sixty young women in judicial
bypass proceedings and been involved in almost all appeals that have occurred under this statute.
As co-chair (and now chair) of the Panel, I also review the case summaries that attorneys who
represent young women file with the Panel. I estimate I have reviewed over 5,600 such
summaries. I also meet regularly with attorneys representing adolescents, with judges who hear
bypass cases, and with clinic workers who assist pregnant adolescents. In addition, I conduct
periodic trainings for attorneys on how to represent adolescents seeking a bypass. I am co-author
of the training materials given to these attorneys and I periodically provide updates on the law
and the implementation of the statute. By reason of these activities, I am very familiar with the
workings of the Massachusetts judicial bypass system and the experiences of adolescents dealing
with that system. I also consult with attorneys and reproductive health care providers in other
states that have or are considering implementation of parental involvement laws, conduct
trainings in other states for lawyers who will represent minors in bypass proceedings, and have
reviewed literature concerning the implementation of parental involvement laws in other states.
7. The Panel has worked hard to make the bypass process function as effectively as it

can, and we have had success in some areas. In fact, since the parental consent law went into



effect in 1981, about 18,000 minors have gone through the bypass system. During that twenty-
five year period, there have been fewer than twenty denials.
Parental Involvement in Minors’ Abortion Decisions
8. In my experience, most minors involve their parents in their decision to have an
abortion. According to one nationally representative study I am familiar with, the majority of
unmarried minors having abortions (61%) did so with the knowledge of one or both of their

parents. Stanley K. Henshaw & Kathryn Kost, Parental Involvement in Minors® Abortion

Decisions, 24 Fam. Plan. Persp. 196, 199-200 & table 3 (1992).

9. The younger the minor, the more likely it is that she involves at least one parent in
her abortion decision. Indeed, the study found that very few of the youngest minors obtained an
abortion without the knowledge of at least one parent. For example, 90 percent of minors under
the age of fifteen reported that one or both parents knew about their abortion. Id. at 200 & table
3.

10. Even for those minors unable to inform their parents of their abortion, the
majority (52%, according to the study) include a trusted adult in their decision. Id. at 205 & table
8.

Reasons Minors Do Not Involve Their Parents In Their Decision

11. Although most adolescents do involve a parent in their decision to have an
abortion, I know from my experience that there are many reasons why some adolescents cannot.

12. Some minors fear disclosure of their sexual activity and pregnancy will cause their
parents to react violently. Adolescents who previously have been abused by their parents,
including being struck, beaten, and subjected to severe verbal harassment, know that stress often
triggers an abusive episode and thus realistically fear that news of their pregnancy will lead to an
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attack. Based on my experience, these fears are well-grounded; I have represented minors in
abuse and neglect cases who have been subjected to such retribution after informing their parents
of their pregnancy and intent to seek an abortion.

13. Likewise, minors whose pregnancy is the result of familial sexual abuse cannot
safely share their abortion decision with their parents. Even notice to a non-abusing parent is
often not a real option for a minor. For example, I remember the tragic story of one thirteen-year
old girl who had been raped and impregnated by her mother’s boyfriend. When the minor
requested permission from her mother for an abortion, the mother called her a slut and threw her
out of her home.

14. Other minors, who have not necessarily been abused before, have valid reasons to
fear that discovery of their pregnancy will trigger first-time abuse. Some teens have been
threatened by their parents with a variety of severe repercussions if they were to become
pregnant, such as being beaten, being thrown out of the house, or having all support cut off.
Many of these teens have good reason to know that these are not just idle threats. For example,
one teen I worked with had recently reunited with her family after running away from home. But
when her family learned of her pregnancy and desire to have an abortion, she was thrown out of
the house. She ended up having to live in a group home. I know of others who have seen sisters
thrown out of the house or forced into an undesired teenage marriage after parents learned of
their pregnancies.

15.  In other cases, minors facing a stressful family situation elect to go to court to
protect the fragile family unit from a burden they know will strain it beyond its limit. Often the
family is in a state of chaos, dysfunction, or stress and the adolescent fears that news of her
sexual activity, pregnancy, and desired abortion will be seriously harmful to the family. For
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example, Panel members have represented a teenager whose brother had committed suicide two
weeks before; one whose mother had just been diagnosed with a brain tumor; another whose
father had just lost his job; another whose father had just had a heart attack; and another whose
father was brutally murdered two weeks before. These teens often feel that their parents are just
barely coping with all the stress in their lives and that the additional impact of disclosure of their
pregnancy would push their parents over the edge.

16.  We see other teenagers who know that their parents would prevent them from
obtaining the abortion or even going to court for a bypass if they learned of their pregnancy.
These minors often have good reason to believe that their parents will act to prevent them from
exercising their choice. For example, I recall one minor who sought a bypass because her parents
had forced her to carry her previous pregnancy to term against her will and she was determined
not to let that happen again. I knew of another minor whose mother showed up at the bypass
proceeding and told the judge that her daughter should be forced to carry the pregnancy to term
in order to teach her responsibility. Although this minor was ultimately able to obtain a court
order in her favor, because of her mother’s involvement, an already difficult process became an
adversarial and agonizing experience for her.

17. The reasons [ have encountered as to why minors in Massachusetts do not involve
their parents are equally true of minors in New Hampshire and throughout the United States.
One study of minors who did not tell one or both parents about their abortion found that 14
percent did not tell their mother and eight percent did not tell their father for fear the parent
would make the minor carry to term; 18 percent did not tell their mother and 13 percent their
father for fear they would make the minor leave home; six percent reported not telling their
mother and seven percent their father for fear they would be beaten; 25 percent did not tell their
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mother and 12 percent their father because the minor believed that the parent was under too
much stress already; and at least 20 percent reported concern that telling a parent would cause

problems between the minor’s parents. Parental Involvement in Minors’ Abortion Decisions at

202-03 & table 5.

18. At the other end of the spectrum, even some minors who have good relationships
with their parents may be very strongly opposed to informing their parents of their pregnancy and
decision to seek an abortion. These minors fear that their parents will be disappointed, that their
parents will lose all faith and trust in them, and that their relationship with their parents will be
irreparably damaged. Some of these young women have never spoken to their parents about sex
and feel unable to bring it up in the context of their pregnancy and desire to have an abortion.
Whether rightly or wrongly, these young women so deeply believe they cannot inform their
parents that they will take drastic steps — including taking actions that endanger their life and
health — to keep their decision confidential. Ifthe law does not allow them to access
confidential abortions, these minors will ensure confidentiality through risky means. As one
study reveals, 23 percent of minors said that, if parental notification were required, they would
forego a safe and legal abortion. Nine percent said they would attempt a self-induced abortion or
would obtain an illegal abortion. Another nine percent said they would carry their pregnancies to
term. Approximately two percent said they would leave home rather than notify their parents
about their pregnancy and planned abortion. The remaining three percent did not know what
they would do. As the authors of the study concluded, these responses indicate “that a sizable
proportion of teenagers believe that the notification of their parents would put them in a

desperate situation and that they would be forced to resort to desperate measures to deal with it.”



Aida Torres et al., Telling Parents: Clinic Policies and Adolescents’ Use of Family Planning and

Abortion Services, 12 Fam. Plan. Persp. 284, 288 (1980).

19. What is clear, in all of these cases, is the depth of the minor’s conviction that she
cannot tell a parent about the abortion. Going to court to seek a waiver of a parental involvement
law is a stressful and difficult step for a teen to take. Adolescents who resort to a judicial bypass
procedure are so desperate to avoid their parents finding out that they are willing to contact a
lawyer, reveal some of the most private details of their lives to a stranger, arrange transportation
to the courthouse, repeat their personal information, and wait while another stranger decides
whether they are entitled to make a decision that will have profound consequences for their life.

Minors Who Do Not Involve Their Parents Need Guarantees of Confidentiality

20.  For minors who cannot involve a parent in their pregnancy and planned abortion,
confidentiality is critical, and is always a paramount concern of those seeking a bypass. Most of
the minors I have represented have expressed repeated concerns about the confidentiality of the
process, and I have had to assure them each time that the bypass will be entirely confidential.
Many of these minors clearly indicated they would not undergo the bypass process if it was not
confidential. Indeed, I know of misinformed teens who thought they were required to inform
their parents about the abortion procedure and therefore delayed doing anything — even going to
the doctor or getting any advice about their pregnancy and abortion. In addition to these
concerns about direct notification, minors fear that other people will find out about their abortion
and tell their parents.

21. Consistent with my experience, numerous medical groups and researchers have
found that guarantees of confidentiality are critical to ensuring that adolescents seek the
reproductive health care they need. For example, a recent study in the Journal of the American
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Medical Association reported that nearly half (47%) of the sexually active teenage girls surveyed
at Planned Parenthood clinics throughout Wisconsin would stop using al/ sexual health care
services at the clinics if parents had to be notified that they were seeking prescription
contraceptives. (Ninety-nine percent of these young women, however, said they would continue

having sexual intercourse.) Diane M. Reddy et al., Effect of Mandatory Parental Notification on

Adolescent Girls’ Use of Sexual Health Care Services, 288 JAMA 710, 712-13 (2002).

Likewise, the American Academy of Pediatrics has found that “even a perceived lack of
confidentiality in health care regarding sexual issues deters [minors] from seeking services.”

American Academy of Pediatrics, The Adolescent’s Right to Confidential Care When

Considering Abortion, 97 Pediatrics 746, 749 (1996). Moreover, the American Medical

Association reports that the desire to maintain confidentiality about abortion has been one of the
leading reasons for illegal abortion deaths since 1973. Council on Ethical and Judicial Affairs,

American Medical Association, Mandatory Parental Consent to Abortion, 269 JAMA 82, 83

(1993).

22. Minors’ concern with confidentiality is well-founded. Research shows that if
their confidentiality is breached, minors often suffer the harms of notification that they sought to
avoid. Indeed, one study found that of those adolescents whose parents found out about their
pregnancy without being voluntarily told by the daughter, a majority (58%) reported adverse
consequences. Six percent reported quite serious consequences including physical abuse, being
forced to leave home, or that their parents” health suffered. Ten percent said knowledge of the
pregnancy caused problems between their parents. Such adverse consequences were two to four

times as likely to occur when the parents discovered the pregnancy as when the daughter had



voluntarily chosen to tell them. Parental Involvement in Minors’ Abortion Decisions, 24 Fam.

Plan. Persp. at 204 & table 7.

23.  Further, in my experience with minors in Massachusetts, I have found that some
parents who inadvertently learn of their daughter’s desire to seek an abortion will go so far as to
interfere with, or obstruct, her access to a court. I know of cases in which young women failed to
show up at scheduled court hearings and lost all touch with their attorneys as a direct result of
parents discovering that the minors were seeking a judicial bypass. In one of these cases, I later
learned, only because the minor’s boyfriend contacted me, that the girl’s mother was pressuring
her into going through with the pregnancy.

24.  Finally, I also know of several instances in which a minor seeking a judicial
bypass had a relative or close family friend who worked in the courthouse. Understandably,
these minors were extremely fearful that the relative or family friend would easily learn about the
minor’s effort to obtain a bypass and would inform the minor’s parents. In these circumstances,
knowing that the relative or family friend would not be allowed to enter the hearing or see the
minor’s court records, despite working in the courthouse, was of critical importance to these
young women.

New Hampshire’s Judicial Bypass Jeopardizes Minors’ Confidentiality

25. I have read the New Hampshire Parental Notification Prior to Abortion Act and
the implementing court procedures and forms. Based on my experiences with the judicial bypass
system in Massachusetts and others around the country, I can say with certainty that the New
Hampshire judicial bypass lacks the basic safeguards needed to protect minors’ confidentiality.
Indeed, New Hampshire’s bypass appears to guarantee that minors’ confidentiality will be
breached.

10



26.  For example, neither the Act nor the implementing procedures have provisions
allowing a minor to file under a pseudonym or even her initials. Instead, a minor is required to
supply her name for use in the case caption which, under normal court procedures, will appear on
any number of public documents, including the docket, calendar, and roll call sheets for anyone
to see. Thus, far from protecting a minor’s confidentiality, the process instituted by New
Hampshire exposes a minor’s decision to seek a bypass to anyone who happens to be in the
courthouse.

27.  Inaddition to exposing a minor’s decision to the general public, New
Hampshire’s bypass process threatens to reveal the information directly to minors’ parents.

New Hampshire has instructed court personnel, in some instances, to call minors to inform them
of their hearing dates. And minors are required to provide their address with no instruction to
court personnel that materials are not to be mailed to the minor. I can think of few surer ways to
breach a minor’s confidentiality than for her to receive a call or mail from the court about her
bypass petition.

28.  In addition to these direct breaches of confidentiality, New Hampshire’s judicial
bypass also lacks other basic safeguards that I have learned are critical to ensuring that the bypass
is a viable alternative for minors who cannot involve a parent. The experience in Massachusetts
is instructive. When our parental consent law first came into effect, it contained language similar
to New Hampshire’s Act, simply providing that the bypass proceedings be confidential. Because
the language of the Massachusetts statute alone lacked sufficient guidance, attorneys working
with the court system developed forms, a procedure, and a standing order of the court to set forth
the procedures for maintaining confidentiality in a bypass proceeding. Even with the standing

order, there were enough confidentiality concerns that it was necessary to petition for guidelines
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from a justice of the Massachusetts Supreme Court. The standing order and guidelines
specifically state, among other things, that the minors’ names be redacted from the docket and
the title of the case; that all court records and related materials be sealed and kept apart from
other documents; and that forms be used to ensure that the name of the young woman appears in
only one place — in a sealed envelope among the impounded material.

29.  In my experience, these guidelines have been essential to achieving a level of
confidentiality in Massachusetts bypass cases that would otherwise have been lacking. Indeed, I
have been informed by law clerks and a judge of instances in which parents, who somehow
found out their daughter was seeking a bypass, called or showed up at the court demanding
information. Both the clerks and the judge told me that only because of the specific
confidentiality guidelines did court personnel know that the records were to remain sealed and
that the parents were not entitled to access. This feedback confirms my belief that enforceable
and specific instructions for bypass cases are an absolute minimum to an effective alternative to
parental notification.

30. I am very concerned about the lack of similar, specific instructions to guide New
Hampshire court personnel. Although the Act and the implementing procedures do say that
these cases are confidential, they do not say, for example, that the records must be sealed with
access limited to essential court personnel. (This is particularly important for teens from smaller
communities who may have a relative, neighbor, or family friend who works in the courthouse.)
Nor do they otherwise alert court personnel to the fact that the records must be shielded not only
from the public but also from parents who are not entitled to information about (or even

confirmation of ) their daughter’s request for a bypass. This is particularly troubling because in
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most other “confidential” juvenile proceedings, although the public’s right to information related
to the case is circumscribed, the parent’s right is not.

31.  Given the unique confidentiality concerns that surround bypass cases and their
relative infrequency (compared to all other cases), specific instructions for court personnel are
crucial. Based on my experiences, I know that it is simply unrealistic to expect that without such
guidance, court employees will intuit what is required in order to create a confidential bypass
procedure, ignore the procedures established by the court system which expose a minor’s
decision to seek a bypass, and come up with their own procedures to protect minors’ rights.

Conclusion

32.  Because it threatens to expose their request for a bypass both to their parents and
the public at large, the New Hampshire bypass fails to provide a meaningful alternative for New
Hampshire teens who cannot notify a parent, thereby putting their health, safety, and well-being

at serious risk. The Act should therefore be enjoined.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on September 27, 2006.

U n S0

JAMIE A’ SABINO, ESQ.

13



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

PLANNED PARENTHOOD OF NORTHERN
NEW ENGLAND, CONCORD FEMINIST
HEALTH CENTER, FEMINIST HEALTH
CENTER OF PORTSMOUTH, and
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DECLARATION OF RACHEL ATKINS, P.A., M.P.H.

RACHEL ATKINS, P.A., ML.P.H., declares subject to the penalties of perjury:

1. I am the Vice President for Medical Services of Planned Parenthood of Northern
New England (PPNNE), a plaintiff in this case. Iam a physician assistant and hold a masters
degree in public health. Isubmit this declaration in support of plaintiffs’ application for a
preliminary injunction against the Parental Notification Prior to Abortion Act, which 1s
scheduled to take effect Decem(ber 31, 2003 (parental notice law). It is my opinion that if the
| parental notice law is allowed to take effect, some of PPNNE’s minor patients will suffer
irreparable injury.

2. PPNNE 1s a Vermont not-for-profit charitable organization registered to do

business in New Hampshire. PPNNE operates 27 health centers in New Hampshire, Maine and



Vermont, with 8 of those centers in New Hampshire. PPNNE offers its patients a full range of
reproductive health services, including family planning counseling and medical services, testing
and treatment of sexually transmitted infections, HIV/AIDS testing and counseling, breast and
cervical cancer screening, pregnancy testing and options counseling, abortions and prenatal care.
In 2002, PPNNE served 19,028 patients in New Hampshire. PPNNE offers abortions in New
Hampshire at its West Lebanon health center.

3. 1 have had extensive experience in gbortion care, both as a provider of abortion
rservices to adult women and teens, and as an administrator, managing the provision of abortion
services. [ began in 1978 as a health educator and abori:ic;n counselor and then trained és a
physician assistant in women’s health. As a physician assistant, [ provided out-patient
gynecological services, including first frimester aborti‘(-}ﬁé,a for 15 years, from 1981 to 1995,
During that time, I counseled hundreds of pregnani women, including numerous teenagers,
regarding their pregnancies and their decisions to continue their pregnancies or to have an
abortion. In addition, since 1987, I have supervised the provision of medical services, including
abortion care. From 1987 to 2000, 1was Executive Director of the Vermont Women’s Health
Center, a private non-profit medical practice that provided comprehensive obstetrical and
gynecological health care, including abortions. Ini 2000, I took the position of Assistant Director
of Medical Services at PPNNE and, in 2003 was promoted to Vice President for Medical
~ Services. In my present position, I supervise the provision of all medical services including
abortion services at PPNNE’s medical centers in Maine, Vermont and New Hampshire. I conduct

these activities in cooperation with PPNNE’s medical director, a physician.
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4. The vast majority of minors who obtain abortions from PPNNE in New
Hampshire involve a parent in their decision. The younger the minor is, the more iikely she is to
come to a health center with a parent. If 2 minor has not already talked to a parent, PPNNE staff
explores with the minor her reasons for not involving a parent and encourages her to do so,
unless parental involvement would be against her best interests. Often, after this counseling,
minors agree to invoive a parent. Of those who do not, nearly all involve a trusted adult, such as
a relative or school nurse.

ﬂ 5. I have read the parental notice law and am aware that it does not have specific
provisions to maintain the confidentiality of minors wheo ;ttempt to obtain a judicial bypass. 1
believe that this lack of protection, especiaily in a rural state like New Hampshire, will have a
deterrent effect on minors’ willingness to use the bypé-ssA.FWithout guarantees that the bypass will
be confidential, minors who fear notifying a parent, will be deterred from obtaining legal
abortion services. Such minors may carry to term in circumstances that are against their best |
interests, delay the procedure, which can increase the risk of complications or, in some instances,
resort to unsafe illegal or sel{-induced abortion. In addition, I fear that those minors who use the
bypass and experience a breach of confidentiality in which their parents learn of their abortion,
could experience harm in the form of being forced to carry a pregnancy to term against their
will, being forced out of their homes, or being physicaily or emotionally abused or maltreated.

6. The small number of our patients unwilling to involve a parent in their abortion
decisions often havcsg;_i:pus reasons for not doing so. These reasons include fear of serious

emotional or physical abuse, being thrown out of the home, and being cut off from parental

support, including financial support and college tuition. These fears often are based on a parent’s



past specific threat of untoward consequences if the minor were ever to become pregnant.
Minors often have good reason to believe a parent will carry out such threats. For exampie,
parents may have maltreated them in the past in similar stressful situations or an older sibling
may already have been thrown out of the home or beaten when a parent learned of a pregnancy.
Among our patients have been young women from other countries and cultures who feared
ostracism, even death, if an out-of-wedlock pregnancy were revealed to their families.

7. Sometimes the minor’s parents are deeply ideclogically opposed to abortion, and
are even active in the local anti-abortion movement. Such minors fear an emotional rift if such
parents find out about their decision or that the parent wil& iry to block them from obtaining the
abortion by confining them to the home or monttoring their activities. Recently, a parent active
in the local anti-abortion movement repeatedly called our center, posing as her daughter, and
attempted to cancel her daughter’s appointment fof an abortion. On the day of the daughter’s
appointment, she showed up at the health center, in an attempt to prevent her daughter from
obtaining an abortion.

8. Often minors fear disturbing a family already in a stressful situation. A member
of the minor’s family, such as a grandparent, may recently have died; a minor’s parents may be
dealing with a sibling who is in trouble because of criminal activity. One of our patients did not
want to burden her mother, a widow who had recently been diagnosed with cancer. A minor may
 fear that news of her pregnancy and planned abortion wili be more than a parent in these
circumstances can handle.

9. I believe that minors’ drive to maintain their confidentiality would deter many

from using the judicial bypass if confidentiality were not assured. The possibility of a breach of



confidentiality that could lead to a minor’s parent finding out about her abortion is very real in
communities where our patients reside, We draw our patients aimost exclusively from the rural
areas and small towns of New Hampshire. In these areas, the minor may have a relative or
family acquaintance working at the courthouse. If the papers filed in a courthouse are not kept
confidential, such persons could view them and report the abortion to the minor’s parents.
Similarly, if the courtrooms are not closed, there is a very real possibility that someone the minor
knows could encounter her in the courtroom.

10.  Ialso understand that the parental notice law does not make an exception for
circumstances when delaying the abortion to comply wiﬂ; the notice requirements or o get a
judicial bypass would seriously threaten a young woman’s health. Tunderstand that the only
time a provider can go ahead with an immediate aboﬂ;o‘r; is when the provider certifies that the
abortion is necessary to prevent the mmor’s death ﬁnd there is insufficient time to comply with
the law’s notice requirements. I fear that, without a proper health exception, minors who fear
notifying their parents of their abortion decision will be deterred from seeking and obtaining
abortions they need in urgent medical circumstances. Such minors may well seek a judicial
bypass, further delaying the procedure while their condition worsens. Others may simply delay
seeking any help at all, leading to further deterioration of their condition with the possibility of

permanent harm to their health. For these reasons, 1 believe the law must allow an immediate

~ abortion where a minor’s health would be endangered by delay.



Pursuant to 28 U.S.C. § 1746, [ declare under penalty of perjury that the foregoing

is true and correct.

Executed on: November 15, 2003

Rachel fttils p A, PH-.

Rachel Atkins, P.A,, M.P.H
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DECLARATION OF WAYNE GOLDNER, M.D.

Wayne Goldner, M.D., declares and states the following:

L. I am an obstetrician and gynecologist in private practice in Manchester. Iam
board certified by the American Board of Obstetricians and Gynecologists, licensed to practice
medicine by the State of New Hampshire, and a fellow in the American College of Obstetricians
and Gynecologists. 1 graduated from the University of Pennsylvania School of Medicine in 1978
and completed a residency in obstetrics and gynecology at Baystate Medical Center in 1982.
From 1989-1991, I was the chair of the Department of Obstetrics and Gynecology at Elliot

Hospital, where I continue to provide hospital-based care. I am one of the plaintiffs in this

action.



2. I have practiced obstetrics and gynecology since 1982. I provide my patients with
a full range of services, including pregnancy testing and options counseling; prenatal care;
delivery of newborns; prevention and screening of gynecological and breast cancers; evaluation
and treatment for infertility; care for symptoms of menopause; screening and treatment for
sexually transmitted infections; counseling and testing for HIV/AIDS; and abortions.

3. Abortion is an extremely safe medical procedure. Indeed, it is among the safest
surgical procedures that doctors perform. Both in terms of mortality (death) and morbidity
(serious complications short of death) abortion is many times safer than continuing pregnancy
through to childbirth. Although abortion remains safe throughout pregnancy, the risks associated
with the procedure increase as the pregnancy progresses.

4. My patients include both adult women and teenagers. The majority of my teenage
patients who seek abortions (approximately 60 to 70 percent) bring a parent with them to the
appointment. Most teens who do not bring a parent bring another significant adult, such as a
grandmother.

5. I have read the New Hampshire Parental Notification Prior to Abortion Act (the
Act). AsIunderstand it, the Act requires that, unless a minor’s parent certifies in writing that he
or she has been notified of the minor’s abortion, I will have to notify the minor’s parent, then
wait at least forty-eight hours before performing the abortion. If the teenager cannot notify her
parent, she may opt instead to go to court seeking authorization for the abortion. While the
young woman figures out the court process, applies for the judicial waiver, and awaits a decision
from the court, the abortion may be delayed for a week, two weeks, and possibly longer. I 1do

not comply with the Act, T risk criminal prosecution and civil lawsuits.



6. As I understand it, the Act contains no exception for circumstances where my
patient needs a prompt abortion to protect her health and only a limited exception for
circumstances where the abortion is needed to protect her life. I submit this declaration in
support of plaintiffs’ motion for a preliminary injunction because it is my professional opinion
that the Act’s failure to include a health exception and a sufficient life exception will put young
women at grave risk.

The Lack of a Health Exception Puts My Patients at Risk

7. For teens facing medical emergencies, the Act permits me to perform an
immediate abortion only when I can certify that the abortion is “necessary to prevent the minor's
death and there is insufficient time to provide the required notice.” RSA 132:26,1(a). It does not
allow me to proceed immediately if the delay required by the Act threatens my patient’s health,
but an immediate abortion is not necessary to prevent her death. Thus, unless I can get a written
certification from a parent, the Act will force me to subject a teen patient to a delay of at least

forty-eight hours even if the teen needs an immediate abortion to prevent serious harm to her

health. Unfortunately, there are many such conditions. I detail some of them below.

8. For example, a pregnant teenager can develop preeclampsia, a form of pregnancy-
induced hypertension characterized by excessively high blood pressure. Preeclampsia puts a
woman at risk for liver and kidney dysfunction or failure; severe bleeding; vision loss; and fluid
in the lungs. If not treated, preeclampsia may also progress to eclampsia, which can cause
seizures, coma, and even death. Both preeclampsia and eclampsia occur most frequently in
young women pregnant for the first time. The only cure for preeclampsia is termination of the

pregnancy.



9. A patient who presents with preeclampsia probably will not die within forty-eight
hours, and therefore I generally won’t be able to certify that an “abortion is necessary to prevent
her death and there is insufficient time to provide the required notice.” Yet, because delay may
well cause substantial harm to the patient’s liver, kidneys, or vision, the best medical course will
often be to end the pregnancy immediately. But because the Act contains no exception for
circumstances where delay will cause serious harm to a patient’s health, the Act would force
doctors to jeopardize their patients’ health by delaying the abortion.

10. A pregnant teen may also experience premature rupture of the membranes, a
condition where the membranes that surround a fetus and that contain amniotic fluid rupture
prior to fetal viability. Women with premature rupture of membranes are at risk of developing a
serious infection of the placental lining, called chorioamnionitis. When a woman with premature
rupture of membranes develops this type of infection, she is at serious risk of severe and
permanent harm to her health, including scarring of the reproductive organs which can cause
total infertility, chronic pelvic pain, and an abdominal abscess. If not treated appropriately,
chorioamnionitis can lead to systemic sepsis (an infection that spreads throughout the body) and
even cause death.

11.  The course of chorioamnionitis is unpredictable and it can spread quickly.
Because every minute the woman remains infected, she is at risk of serious damage to her health,
the best medical course is often to provide an immediate abortion. But because a woman in the
early stages of the infection probably won’t die within forty-eight hours, the Act will force me to
delay the procedure. While I wait, my patient is at risk of serious and permanent harm to her
health: without a prompt abortion she may lose the ability ever to become pregnant again and

may be subject to serious pain for the rest of her life.



12.  Other women develop what is known as spontaneous choricamnionitis, not
associated with premature rupture of membranes. This condition may start with a simple urinary
tract infection or a sexually transmitted infection, such as chlamydia, which is extremely
prevalent among sexually active teenagers. For pregnant women with spontaneous
chorioamnionitis, the infection may travel from the pelvic organs throughout the body. To
prevent patients from suffering serious, chronic pain, losing their future fertility, or damaging
major organ systems, such as their kidneys or liver, the best medical course 1s to perform a
prompt abortion. But the Act prevents me from providing medically appropriate care. Unless I
am able to certify that an “abortion is necessary to prevent her death and there is insufficient time
to provide the required notice,” something I am unlikely to be able to do, I will have to delay the
abortion for forty-eight hours or more and expose my patient to the real risk of a lifetime of pain,
infertility, and permanent, significant health problems.

13.  Pregnant patients may also develop a host of other pelvic infections that may
require an immediate abortion. These infections can be triggered by a number of causes, such as
an IUD that has remained in place in the uterus, or a sexually transmitted infection. As with
chorioamnionitis, delaying an abortion for a pregnant patient with a pelvic infection puts the
patient at risk of permanent damage to her health, including infertility and chronic pain. But
because in most circumstances I am unlikely to be able to certify that a patient with such an
infection will die within forty-eight hours without an abortion, the Act requires that I delay
treatment, and put my patient’s long-term health at risk.

14.  Animmediate abortion may also be needed when a woman experiences heavy
bleeding from the uterus. This condition may well arise at an early stage of pregnancy. Severe

bleeding places the teenager at risk of dangerously low blood pressure, permanent kidney and



liver damage, and infertility. Such patients are also often at risk for infection, with all the
dangers that entails. If the patient loses a lot of blood, she will require blood transfusions, which
carry their own risks.

15.  When a patient experiences this significant bleeding the best medical course may
be to provide an immediate abortion. Unless the bleeding is quite severe though, she probably
will not die within the time it takes to comply with the Act’s notice requirements, and therefore I
will have to delay providing the abortion for forty-eight hours or more. Butif I delay, my patient
will be at risk of kidney and liver damage, as well as the complications from infection and blood
transfusions that | detailed above.

The Act’s Narrow Death Exception Endangers My Patients’ Health and Lives

16.  Iam also concerned that the Act will prevent me from providing appropriate care
even when my patient’s life is at risk. AsI understand it, for minors facing even life-threatening
emergencies, the only exception to the parental notice requirements comes when I can “certif[v]”

that “the abortion is necessary to prevent the minor’s death and there is insufficient time to

provide the required notice.” RSA 132:26,I(a) (emphasis added). In many ways, however, this

death exception does not reflect medical reality and is insufficient to protect my patients.

17. For women facing certain life-threatening conditions, the best medical course is
often to provide an immediate abortion. Yet, as I understand it, the Act allows me to proceed
immediately only when I can certify that my patient will die within the time it takes to comply
with the Act’s notice requirement. But that just is not the way medicine works: Whether and
when a patient will die cannot be predicted with such accuracy. Patients do not become
progressively sick according to a pattern such that I could say at a certain point in time that they

patient has forty-eight hours to live. The course of these medical conditions is unpredictable: A



patient might appear to be close to death but live for days. On the other hand, unfortunately, a
sick patient might seem sufficiently stable to live for forty-eight hours or more, but suddenly die.
Because I cannot tell in advance how quickly my patients’ condition will worsen, I will not be
able to certify — as the Act requires — that she would die before I fulfilled the Act’s notice
requirements. Therefore, the Act will force me to choose between following the law and letting
my patient’s--coﬁdition deteriorate, possibly past the point of being able to save her life at all, and
alternatively providing appropriate medical care to my patient and risking criminal prosecution
and being sued by her parents. The law should not put patients and their doctors in this untenable
position.

18.  The Act also ties doctors’ hands and threatens patients by preventing physicians
from performing life-saving abortions unless they can certify that the abortion is “necessary” to
prevent the minor’s death. But again, this ignores medical realities and puts my patients at risk.
Although an abortion may be the safest and most medically appropriate way to save my patient’s
life, because there often will be other treatments, such as antibiotics and blood transfusions, that
will keep my patient alive for some period of time, I will not be able to certify that the abortion is
“necessary”’ to prevent her death. Under the Act, then, I would be required to provide this other
treatment even where it poses far greater risks than an abortion and could result in irreversible
adverse health consequences for my patient, such as damage to her kidneys or liver or infertility.
The combination of the Act’s cramped death exception and the absence of any exception to
protect my patients’ health forces physicians to act contrary to their patients’ best medical
interests and thereby jeopardize our patients’ health.

19. All of this is made worse, because, as ] understand it, the Act also does not entrust

to the physician’s good faith medical judgment the decision of whether an immediate abortion is



necessary to prevent the minor’s death within a given time. This makes me very nervous. It goes
without saying that abortion is extremely controversial. On top of that, as I have said, medicine
is not an exact science. Unless I am allowed to rely on my good faith medical judgment, I could
be convicted if the prosecution convinced a jury that my patient had an extra day to live or that an
abortion was not absolutely necessary to save her life. In this way, the Act forces doctors to think
about criminal prosecution at a time when we need to be concentrating on doing what is best for
our patients, thus creating unnecessary risk to patients” health and lives.
Conclusion

20.  In sum, because the Act will prevent me from caring for my patients according to
accepted medical practice and my best medical judgment, I fear enforcement of the Act for my
patients’ sake as well as my own. The Act will cause grave harm because it does not allow for
immediate abortions to protect a teenager’s health and includes a “death exception” that is
inadequate to protect my patients. The Act thus places me in fear of prosecution for fulfilling my

duty as a physician, which is to proceed with my patient’s safety as my paramount concern.



I declare under penalty of perjury that the foregoing is true and correct.

Dated: November £, 2003 M
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Goldner M.D.




