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IN THE UNITED STATES DISTRICT FOR THE
DISTRICT OF NORTH DAKOTA
SOUTHWESTERN DIVISION

MKB MANAGEMENT CORP, d/b/a RED
RIVER WOMEN’S CLINIC, and KATHRYN Civil No. 1:13-CVv-071
L. EGGELSTON, M.D.,
Plaintiffs,
AFFIDAVIT OF RONALD F. FISCHER IN
-Vs- SUPPORT OF REPLY BRIEF IN
SUPPORT OF THE DEFENDANTS’
WAYNE STENEHJEM, in his official APPEAL OF MAGISTRATE MILLER’S
capacity as Attorney General for the State of DISCOVERY ORDER
North Dakota; et al.,
Defendants.

STATE OF NORTH DAKOTA )
COUNTY OF GRAND FORKS ;SS

Ronald F. Fischer, being first duly sworn, on oath deposes and states the following:

1. | am one of the attorneys for Defendants Wayne Stenehjem, Attorney General,
Larry Johnson, M.D., Robert Tanous, D.O., Kate Larson, P.A.C., Norman Byers, M.D., Cory
Miller, M.D., Kayleen Wardner, Gaylord Kavlie, M.D., Kent Martin, M.D., Kent Hoerauf, M.D.,
Burt Riskedahl, Jonathan Haug, M.D., Genevieve Goven, M.D., Robert J. Olson, M.D.
(hereinafter collectively referred to as “State Defendants™) in the above-entitled matter and am
familiar with all the pleadings and proceedings herein.

2. Attached hereto as Exhibit A is a true and correct copy of the transcript of
Kathryn Eggleston’s deposition taken November 26, 2013.

3. Attached hereto as Exhibit B is a true and correct copy of the transcript of Tammi

Kromenaker’s deposition taken November 26, 2013.
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Dated this 24™ day of December, 2013.

/s/ Ronald F. Fischer
Ronald F. Fischer

Subscribed and sworn to before me in Grand Forks County, State of North Dakota by

Ronald F. Fischer this 24™ day of December, 2013.

/s/ llla Engel
Illa Engel

Notary Public for the State of North Dakota
My Commission Expires: Sept. 30, 2016
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
SOUTHWESTERN DIVISION

MKB MANAGEMENT CORP, D/B/A RED
RIVER WOMEN'S CLINIC, AND
KATHRYN L. EGGLESTON, M.D.,

Civil No:
1:13-CV-071

Plaintiffs,
——

}
]
)
}
)
)
)
)
BIRCH BURDICK, in his cfficial )
capacity as State Attorney for Cass )
County,; WAYNE STENEHJEM, in his )
official capacity as Attorney General)
for the State of North Dakota; and )
LARRY JOHNSCN, M.D.; ROBERT TANOUS, )
D.C.; KATE LARSON, P.A.C.; NORMAN )
BYERS, M.D.; CORY MILLER, M.D.; )
KAYLEEN WARDNER; GAYLORD KAVLIE, )
M.D.; KENT MARTIN, M.D.; KENT )
BOERAUF, M.D.; BURT RISKEDAHL; )
JOHNATHAN HAUG, M.D.; AND ROBERT )
J. OLSON, M.D., in their official ),
capacities as members of the North )
Dakota Board of Medical Examiners, }

Defendants.
DEPOSITION
of
KATHRYN EGGLESTON M.D.
November 26, 2013
8:30 p.m.
Taken at: JOE TURMAN OFFICES
505 Worth Broadway, 3Suite 207
Farge, North Dakota
REPORTER: KRISTEN M. KEEGAN

(PURSUANT TO NOTICE)
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Page 2 Page 4
i APPEARANCES 3 WHEREUPON,
2 £ H raceedines were he Wit
3 DANIEL L. GAUSTAD 2 the following pmmulmrga WETE hz}d to-wit:
Special Assistant Attorney General 3 KATHRYN L. EGGLESTON, a wilness, called by
4 24 North #th Street 4 the State Defendants, being {irst duly sworn,
P.O. Box 5758 . (ot on her oath ns foliow:
5 Fargo, North Dakota 58108-6017 testilied on her oath as fotiows: - .
dan@grandforkstaw com & BY MR. GAUSTAD: EXAMINATION
g COUNSEL FOR STATE DEFENDANTS 7 €. Why don't you just state your name,
§  DAVID BROWN & please.
Statf Attorney, U.S. Legal Program g A, Kathryn Eggleston.
9 Center for Reproductive Rights 1 Caelestan is that the v
120 Wall Street, 14th Floor a Q. Dr. Fjgglu.ton is that the way yon
10 New York, New York 10005 11 want lo be referred t0?
dbrown(@reprorights org 12 A, Sure.
E COUNSEL FOR PLAINTIFFS 13 Q. My name is Dan Gaustad. [represent,
13 JANET CREPPS 14 what I refer to as, the state defendants.
Senior Counsel, U.S, Legal Program 15 A, Okay.
i4 Center for Reproductive Rights i ol ig
120 Wall Sireet, Tdthe Floor le Q. [know that Birch Burch(‘_k isa
15 New York, New York 1005 17 ¢lefendant, but T don't represeat him, ckay. Bul
jerepps(ireprorights.org 18 asics her de ants in thi .
15 COUNSEL TOR. PLAINTIFES basically all the other defendasnts in this case
17 19 A, Okay.
18 ) 20 Q. Okay. Have vou ever been deposed
?%g Also Present. Tammi Kromenaker 51 hetore?
21 22 A, No, Thave not.
52 23 Q. Okay, Couple of things that we need
5 2 24 to probably make sure that we understand here
28 25 today, some rules of engagement.
Page 3 Page 5
1 INDEX 1 A. Ckay.
? WITNESS 2 Q. One is, you're doing very well so
S PAGE 3 far, is, you need to enunciate your answers so
3 Kathryn Epgleston, M.D. ) .
Examination - by Mr. Gaustad 4 4 that the court reporter can take them d.own.
4 5 Nodding the head and hand gestures, just don't do
5] 3 it -
7 EXHIBITS ! A. Okay.
8 EX.NO. MARKED 8 Q. - cause she can't ge‘t that dowu: '
9 Dep. Ex. No. | (Dr. Eggleston's CV) 13 ) Another rule is, and T know I'm gonna break this
Dep. Ex. No. 2 {2013 NAF Clinical Guidelines) 35 10 ‘cause [ -- sometimes 1 get so darn excited that
10 Dep. Ex. No. 3 (RR Women's Clinic Protocols) 43 11 I speak over people, but let's try not to speak
Dep. Ex. No. 4{Dr. Eggleston's Declaration) 78 12 over one anothet ~- I -- 'cause it's hard for her
11 Dep. Ex. No. 3 (2001 Century Code) 86 13 0 take d o peonle talking at once. So. [
Dep. Ex, No. 5 (2013 Century Cods) 87 A e
12 Dep. Ex. No. 7 (Fertility & Sterility Articley100 14 will try to finish my question, I'll hopelully
13 15 allow you to finish your answer without fatking
14 16 over each other. ['m sure she'll let us know if
% 2 17 we're violating that rule.
i 13 A, Okay.
18 12 Q. 1L at any time, you need a break,
19 20 let me know, Use the restroom, whatever you need
Eg 21 Just let me know and we can take a break at any
52 22 time, okay? The other thing is, I'm not the best
23 23 question formulator on the face of the earth.
24 24 I'm gonna be candid with you on that. So, to the
25 25 extent that you don't understand a question, let

2 (Pages 2 to 5)
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FPage 6 Page 8
1 me know that -~ 1 that was handed to you or soncthing like that?
2 A. Okay. 2 A, Well, we went to - I'm not familiar
3 Q. --and 'l try o rephrase it so 3 with -- 'm assuming -- when people ask me, "Have
4 that you do understand it. Okay? But to the 4 vou been sued for malpractice?” My answer is
5 extent that you answer the question, it will be 5 ves,
6 assumed that you understood; is that fair? 6 Q. Okay.
7 AL Yes. 7 A. Tt went to mediation, and I was found
8 Q. Okay. Are you under any medical 3 te provide good medicine, there was no -- you
9 condition or medication that would preclude you 9 know, it was drepped.
10 from being able to answer fully and trathluily 10 Q. Okay.
11 here today? 11 A. Sothat's as far as it went,
12 A. No. 1z Q. Okay. Do you know --
13 Q. Okay. What did you do to prepare for 13 A, SoI'm assuming they went through the
14 today? Did you review anything? 14 pro- - those legal maneuvers.
15 A. Neo. Just talked with the -- my 15 Q. Do you remember what the names of the
16 lawyers here. 18 partics were? The plaintifts?
17 Q. Okay. And I don't wanl to talk about 17 A. Yes. [don't know if T~ do{--
18 your communication with your attorneys 'cause 18 who sued me? My patient?
19 you're one of the named plainti s, correct? 19 Q. Yes.
20 A Yes. 20 A. Yes. I'm assuming that ['m not
21 Q. Okay. Other than talking to your 21 breaking any FIPAA violations by talking about a
22 attorney, did you speak to anybody else in 2z patient's name?
23 preparation for today's deposition? 23 Q. Well, that was the question. If they
24 A. No, I did not. 24 brought an action, did they actually serve? Did
25 Q. Did you review any documents? 25 it get info & court system type situation?
Page 7 Page ©
1 A. No, I did not. i A, Yes.
2 Q. Have you ever been involved in any 2 Q. Okay. Sotell me the —
3 prior litigation? Like a malpractice action? 3 A. 8o then it's public.
4 A, Twasinvelved in a malpractice 4 Q. --name.
5 action many years ago in Minnesota. 5 A. Platt, P-L-A-T-T.
6 Q. In Minnesota? 6 Q. P-L-A-T-T?
7 A. Uh-huh. 7 A. Tbelieve.
8 Q. And were you a defendant? A 8 Q. Were you the only defendant?
9 plaintiff? What were you? 9 A, The residency program was named.
1a A, So, I would have been a defendant. I 10 Q. Which one? What was that cailed?
11 had a patient - a patient's husband, 11 A. Eau Claire Famity Medicine Residency.
i2 essentially, had claimed that { had provided 12 Q. Anybody else?
13 inadequate care and weal through the process. It 13 A. [do notbelieve so.
14 went to mediation, and { was found that { 14 Q. And that's the oaly other -- that's
15 provided very good medical care and it was 15 the onty medical malpractice action you've been
16 dropped. 16 invelved in?
17 (2. So when was this litigation roughly? 17 A, That's the only medical malpractice
18 A. It would have been '98 I bet. 18 I've been involved in.
19 Q. And this was in Minnesota? 19 Q. Even as a witness or anything like
20 A. Yes. No, 'm sorry - ['m sorry. 20 that?
21 This is Wisconsin. [ was in my residency s0 this 21 A. ['was involved in the medical - the
2 was in Wisconsin, z22 trial last year in April here.
23 Q. Okay. And was there an actual 23 Q. Okay. But that doesn’t -- that
24 {awsuit that was started then in Wisconsin? Do 24 didn't necessarily relate to a malpractice
25 you know what I mean? Like you got a complaint 25 action?
3 (Pages 6 to 9}
Doug Ketcham & Associates
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Page 10 Page 12
1 A. Exactly. This is the onty 1 (. And I'm not talking about whether you
2 malpractice, 2 were n party (o it, 'm talking as a witness,
3 Q. Okay, Even asa witness in any kind 3 Anything?
1 of - 4 A, No.
5 A, Correct, 5 Q. Have you been involved in any type of
6 Q. Okay. The other litigation you've 6 complaints (o like a medical board?
7 been involved in, you were in the case -~ the 7 A, No.
B state court case that's kinda still pending, 8 Q. Do you serve on any professional
9 right? 9 boards?
10 A. Yeah. 10 A. Serve on professional boards? No.
11 (3. Okay. Any other litigation that 11l Q. Are you a member of any type of -
12 you've been involved in? Not just malpractice, 12 and [ don't know how to -- if you understand what
13 anything else? 13 i'm -- like professional --
14 A. A divorce. 14 A. I'm board certified -
15 Q. When was that? 15 Q. Yeah.
16 A, '99. I'don't even -- I'm not even 16 A. - in American Board of Family
17 100 percent sure. 17 Medicine.
18 Q. Okay. Are you single now? 18 Q. Okay.
19 A. No. I'm married. 18 A. I'm a member of the American Academy
20 Q. Okay. What's your husband's name? 20 of Family Physicians, I'm a member of -- for
21 A. ['m-- [ don't feel comfortable 21 Physicians of Reproduction Health,
22 answering that question. 22 Q. Okay. But do you see -~ these must
23 Q. Well, what's your husband's name? 23 have some sort of overseeing board. Those, that
24 A. [don't feel comfortable answering 24 vou've just described, you don't serve on any of
25 that. 25 those boards, correct?
Page 1L Page 13
1 Q. Iunderstand that, but what's your 1 A. Ne.
2 husband's name? 2 Q. How about any type of professional
3 MS. CREPPS: I - 3 societies? Any maybe there's a distinctien if
4 MR. GAUSTAD: ['m just asking. 4 you understand what I'm asking? Do you serve on
5 f'm just trying to get some background 5 arty -- or a member of any type of professional
6 information. & society?
7 MS. CREPPS: Iknow, bat that's 7 A. The ones I just listed.
g completely irrelevant and I think well beyond the 8 Q. Okay. You're a meinber of it but you
9 scope of what the Magistrate has authorized even e don't serve in any like leadership capacity: is
10 as background. So 1~ it she's not comfortable 10 that fair?
11 answering & question and we have other incidents 11 A, Correct.
1z like this, I think we should just make a {ist of 12 MR. GAUSTAD: Weuld you mark
13 the questions that we don't think she needs to 13 this.
14 answer and we can gel the Magistrate on the phone 14 {(Deposition Exhibit No. | was marked
15 towards the end and have him sort this out, 15 for identification.)
16 MR. GAUSTAD: It's just 16 Q. Dr. Eggleston, I'm showing you what's
17 background information. 1 think he allowed 17 been marked as Deposition Exhibit Number 1.
18 context and background information. [F you're 18 A, Okay.
19 not going to answer the question, just el me 19 Q. Do you have that in front of you?
20 that. 20 A Tdo,
21 THE WITNESS: ['m not gonna 21 Q. Okay. And it's about the, | guess,
27 answer the question. 22 it's the fourth page in, it says Page 5 ol § at
23 Q. So you're divorced in'99, Any other 23 the top.
24 litigation? 24 A Yes.
55 A No. 25 Q. Is that your signature?

Doug Ketcham &

4 (Pages 10 to 13)
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Page 14 Page 16

1 A Yes. i3 Q. Olkay.

2 Q. And, as I understand, this was a 2 A. So, it's a little different than the

3 declaration that has been submitted to the Court 3 Professional Membership. That's why il's listed

4 for the Plaintift's Summary Judgment Motion, and 4 here separately.

5 attached to it was your CV? 5 €. lsee. And the American Board, you

6 A, Yes. 6 don't serve in any type of leadership position in

7 Q. Arethere any --and [ -- 1 don't 7 that organization, correct?

] want to go through, T mean, | think it speaks for & A. Correct.

9 itsell. But, are there any changes since this 9 Q. Andyou don't serve in any leadership
10 thing was submitted? This CV. 10 position with respect to American Academy of
11 A. The -- the only thing, I have been 11 Family Medicine, correct?

12 promoted to - the first listing with Planned 12 A, Correct.
13 Parenthood, I'm the Medical Director of Family 13 Q. And that's the same with Physicians
14 Planning in addition to the Associate Medical 14 for Reproductive Choice?
15 Director and that was since Oclober of 2012, 15 A, Yeah.
16 Other than that - 16 Q. Okay.
17 Q. What's the -- 17 A, The Physicians for Reproductive
13 A, --that's the only update. 18 Cheice, it used to be Physicians for Reproductive
19 Q. So there's some additional 19 Health and Choice. MNow it's Physicians for
20 responsibilities then I presume as a Medical 20 Reproductive Health.
21 Director of Family Planning? 21 Q. Just changed the name?
22 A, Yes, 22 A, [just saw that. Yeah. So, I just
23 Q. Okay. Can you tell me what they are 23 saw that correction.
24 in comparison to what {'ve got? 24 Q. Oh, okay. So that should be changed
25 A, It's very -- very similar position 25 to just the name --
Page 15 Page 17

1 there. Tt was mere of a reorganization 1 A. They just changed the name,

2 delineation of responsibilities. So, I stil! 2 Q. Okay. How about with Abbott

3 think the description is very accurate, and no 3 Nerthwestern, any leadership capacity there?

4 significant changes in the description. 4 A. No,

5 (3. But you serve in both capacities? 5 0. And as T understand, vou're a family

& A, Correct. & medicine physician?

7 Q. Asthe Associate Medical Director and 7 A, Yes.

8 Medical Director of Family Planning? g Q. And I'm trying to get a sense as to

9 A. Coarrect, 9 what that is in comparison to an OB/GYN, What
10 (). But the responsibilities are 10 distinctions are there? What can you -- well
11 generally what's described? 11 maybe it's -- an OB/GYN probably takes more years
iz A. Yes. 12 of education; is that fair -

13 Q. Inthe CV? 13 A, No.

14 Ao Yes. 14 Q. --ornot?

15 (3. Okay. Any other changes? 15 A. No. It's a dilferent residency

16 A. No. 16 progran.

17 Q. And I know [ prebably asked you this 17 Q. Okay.

18 already and I apologize for that. These 18 A, That's the main difference. And then

19 professional memberships, those are the ones you ig who you're certified - o be hoard cerlilied in

20 Just described, the American Acadewy of Family 20 family medicine, you need to go to an approved

21 Medicine? 21 family medicine residency te be board certified.

22 A Right. T listed -- when § listed i, 22 With ACOG, you would need to go to an OB/GYN

23 the American - the {irst one, the American Board 23 residency program,

24 of Famiiy Medicine, that's under Licensure and 24 Q. Ckay. Are there things that an

Z5 Certification. 25 OB/GYN can do -- some procedures an OB/GYN can do

5 (Pages 14 to 17)
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1 that you can't do as a family medicine physician? 1 A, Uh-hum,
Z A, Mot == there isn't a list of things 2 Q. --that would be described as an
3 that can't be done. [t's all about training and 3 outpatient surgical procedure?
4 being able to provide those procedures safety to 4 A. Uh-hum. D&Cs, endometrial biopsies,
5 patients and have -~ be able to prove you that 5 colposcopy, wart removal, lesion -
6 you can do that, 6 Q. You might have to slow down for the
7 (2. Have you ever been in a situation 7 court reporter,
8 where you have been asked to perforns a procedure 8 A. Sure. Skin lesion, toenail removal,
9 and have not been able to because you don't have 9 stitches, casting, [ could --  would need time,
10 -- I'm net OB/GYN, and I'm not qualitied to do 10 but [ could probably keep going for some time.
11 that type of procedure? 11 Q. Okay. And, the C-section is
12 A, No. The -- for instance Cesections, 12 something vou would refer on to an OB/GYN. Can
i3 Idon't --  was never trained te do C-sections 13 you give me anather exanple of a surgical
14 but some tamily medicines are -~ physicians are. 14 procedure that you would refer on to an OB/GYN?
15 And when they're taking care of their labor and 15 A, For - like -- s0 something that I'm
16 delivery patients, they could o their own 16 -- [irst of all, when you do a refercal, it's up
17 C-section. And, when [ was delivering and deing 17 to the physician to do the - to make the
18 full, essentiatly, OB/GYN -- or full OB for my 18 decision whether that needs to be done. You
19 family medicine patients, I would consult or 19 know, so I'm not going to lell the OB/GYN, you
20 refer for an OB- -- an OB/GYN would do the 20 know, this patient needs a C-section. [would
21 C-section. [ would not do that. 21 say ! suspect and it's going to be up to that
22 Q. Okay. Bui gencrally speaking then, 22 physician {o, essentially, give a second opinion
23 an OB/GYN can do C-sections; is that fair? Anda 23 and do the procedure that they think is
24 family medicine physician needs to be trained in 24 appropriate.
25 that particular procedure? 25 (3. And that's fafr, What T was asking
Page 19 Page 21
1 A, In that particular example, true. 1 was: You identified C-sections as something ~-
2 So, a lot of the focus for OB/GYN is more 2 A, Oh, sure.
3 surgical based, you know, hysterectomy, you know, 3 (. -- you're not qualified to do.
4 bladder slings, pelvic reconstructive surgery, 4 A, Sure
5 that type of thing. 5 Q. I'mjust trying to --
g Q. Okay. 6 A. Tubal ligation.
7 A, That is more -- that -- their scope 7 Q. Okay. That would be something that,
8 is more surgical versus a lot of family medicine 8 if the patient needed it, that would be semething
9 is, you know, oulpalient procedures, more 9 that -~
19 cutpatient care, 10 A. Right.
1t Q. Okay. So, have you ever been trained 11 Q. -- would be something you couldn't
12 to do a C-section? 12 do?
13 A. Thave never tried to do a C-seclion. 13 A, Exactly. That's not an outpatient
14 Q. What other surgical procedures then 14 procedure. Well, there's a uew procedure that's
15 do yvou then refer to an QOB/GYN? 15 an outpatient procedure but typically the
16 A Oh, I can't even -- 16 straight for- -- which has been done for many,
17 Q. There's a number of them? 17 many years tubal ligation is done in the OR. Tt
18 A, A number of them. 18 is not an outpatient procedure.
19 Q. De youdo any type of surgical 19 Q. Okay. Are there different rules of
20 proceduses? 20 standards that you have to follow versus an
21 AL Ldo quite a fow oulpatient surgical 21 OB/GYN has to follow? You loilow like ~ your --
22 procedures. 22 like the American Board of Family Medicine, if an
3 Q. Okay. Just give me some examples of, 23 OB/GYN is involved in that or your various
24 you know, patienls that you have - abortions [ 24 licensing from various states, are there
25 know you do -- 25 different rules for you as a family medicine

& (Pages 18 to 21)
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Page 22 Page 24
1 physician? 1 A, The - currently, my practice is 100
2 A. No. [couid be trained. [ could be 2 percent reproductive healtheare.
3 trained to do C-sections, [ could be trained to 3 Q. Okay.
4 do tubal ligations. If'! lived in a very rural 4 A, And of that, approximately 50 percent
5 community, maybe that would be something that 5 is directly related to medicat and surgical
5 would be worth while but from where [ have 3 abortion related.
7 practiced and now, [ don't need those skills, so 7 Q. And when you -- and [I'm trying to get
8 [ wouldn't do that. So, there's not a -~ there's 8 4 sense what you meant my directly related to.
] not a rule that a family physician can or cannot 9 Are you actually -
10 do this. 10 A, Well, performing the procedure,
11 Q. Okay. 11 fotlow-up appointments, that type of patient --
1z AL And typically, there are not rules 12 patient care,
13 from, you know, ACCGG or other groups that say i3 (. Okay. So when you say "directly
14 their physicians can or cannot de this. id related" it's performing the procedurs and/or
L5 Q. And 'm just talking, you know, | 15 following up afterwards?
16 mean for example, the state board for North 16 A, Yes.
17 Dakota, [ presume, issues rules and regulations 17 Q. Okay. Anything else when you say 50
18 that apply to the practice of medicine. Would 18 percent is directly related to medical or
i3 that be a fair -- [ mean generaily? s surgical abortions?
29 A. They - they licensed - they are 20 A, Continuaily, you know, continually,
21 confirming that you are licensed to practice, 21 we are making sure that -- as you can see from my
22 And there are certain, you know, rules and 22 CV. I 'have a lot of medical director and
23 regulations that are from the federal fevel and 23 associate medical direclor, so we work on
24 lots of them but they're not specific to you -- 24 protocols, we make sure things are up le date,
25 you as this specialty can or cannot do this, this 25 but [ think in general, stifl 50 percent is --
Page 23 Page 25
1 specialty can or cannot do that. 1 it's hard for me to say if you're -~ I guess are
2 Q. Okay. Butwhat I'm trving to get at 2 you asking patient contact or just time?
3 is: Ifaruleis say promulgated by the state 3 Q. Well, tell me -
4 board, for example, there are the -- you don't 4 A, It's very close -- T think it's very
5 practice under a different set of, like, ethical 5 close to 30 percent. Most of that would be
5 rules or standards of care rules that an OB/GYN 2 patient -- direct patient care.
7 would -- would be practicing under -- 1 Q. Okay.
8 A, Correct. 8 A, And a small portion would be related
9 Q. -- with the exception that I might 9 to reviewing charts and reviewing blood test
10 not be able to perform a certain procedure? 1a results, et cetera --
11 A. Correct. We're all under the same 11 Q. And that's all --
12 requiremzents of standard of care and ethical and 12 A, - related to abortion.
13 HIPAA and all that. 13 Q. --and that's all related to the
14 Q. Ckay. And I'm looking at your CV, it 14 procedurs itsell --
15 looks like, from what | can tell, vou're -- 15 A Yes.
16 you've been engaged in or perfonning either 16 Q. Right? Okay. How much ol your time
17 medical or surgical abortions since about 2000; 17 then is spent for these protocols?
18 is that about - 18 A, Dilferent capacity with each -- each
19 A. Yes. [ was trained in 1999, 12 job. It's more of a continual. [ feei like
20 Q. Okay. Sc!was prefty good on oy - 20 we're abways working on wether i'd be protocols
21 on my evaluation of your CV here. How much of 21 ot improving patient flow, paperwork, and making
22 your praclice. percentage wise, is dealing with 2 sure that things arc running efficiently whether
23 either medical or surgical abortion versus, you 23 iU's the clinic or, you know, whether it's the
24 know, the stitching that you talked about 24 ¢linic here or where [ work in Minnesota and
25 eartier? 25 South Dakota.
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1 Q. Kind of management type of stuff? 1 Q. But you mentioned a patient advocacy.
2 A, Yeah. Exactly. 2 What's that?
3 Q. How much is that? Do you -- you've 3 A, A med patient advocacy -~
4 got 50 percent actually involved in the 4 Q. I'may have miss heard you. ['m
5 procedure, how much is quote "management”? 5 SOITY.
] A, Management. 30- -- & A, There's an office -
7 Q. T'mnot trying to -- 7 Q. Okay.
8 A, Off the top of my head, 35 percent -- 8 A, in - in Nerth Dakota.
9 Q. Yeah, and I'm -- ] Q. Okay. Are vou involved in that
10 A, --and probably 15 percent of other 10 office?
11 direct patient contact, family planning. 11 A, T'mnot.
12 Q. That's not an abortion procedure or 12 Q. What does that office do? Do you
13 abortion protocal, right? 13 know?
14 A. Right, 14 A. That office works on -- for instance,
15 Q). The locations - and [ didn't -- the 15 the Planned Parenthood and, this is not my area
16 first one, this -« that you're now the Director 16 of expertise, but Planned Parenthood and NDSU are
17 of Family Planning, it says, "Planned Parenthood 17 working on teaching sex ed, and so that olfice
18 MN, ND, SD." Where is that? [ mean is there a 18 helps promote that program or give support when
19 clinic -- for example in your second line of your 19 needed,
20 CV, it says, "Medical Director present Women's 20 Q. Okay. But your time isn'l - the
21 Clinic in Fargo." 1 know where that's at. 21 time that was jusl gone through isn't committed
2z A, Uh-hum, 22 to any of thatl, correct?
23 Q. And then Women's Health Center, 23 A. Correct.
24 Duluth. So you've identified particuiar spots. 24 Q. And then you're in the -- you're in
25 I'm trying to figurs cut where this Planned 25 the Fargo office, As I understand, you come here
Page 27 Page 29
1 Parenthood MN, ND, SD is? 1 one day a week?
2 A. Planmed Parenthood has different 2 A, Approximately.
3 affiliates. So, our Planned Parenthood affiliaie 3 Q. Approximately. And how many days are
4 involves Minnesota, North Dakots, South Dakota. 4 vou in Duluth?
5 We do not have a clinic in the State of North 5 A. One to two times per month.
6 Dakota but an advocacy office. and there's two 6 Q. Okay. And when you're in the Fargo
7 clinics in South Dakota and 20 clinics in the 7 clinie, how many abortions are you performing
8 State of Minnesota. I'm net exact on the number 8 when you're here on a daily basis? And I'm
9 of clinics in Minnesota. There's been a few 9 talking both medical and surgical.
10 changes. 10 A. And surgical. Idon't-- I den't
11 Q. Do you then go to these two locations 11 have the -- | can know approximately, but I don't
12 in South Dakota to perform abortions? 12 -- I'm sure other people at this table know more
13 A, Thave. Abortions are performed at 13 about that number than [ do.
14 the Sioux Falls Clinic not at the Rapid City, so 14 Q. Tdon't though.
15 ['ve been to both clinics. 15 A. 1would -- I would say probably right
e Q. Okay. 16 argund 20 to 22,
17 A. Butabortions are provided at Sioux 17 Q. Okay. Are you the only one that
18 Falls. 18 pecforms the abortion procedure in the Fargo
19 Q. Okay. And do you then go to ~ are 19 clinic?
20 you the one that goes to the Sioux Falls Clinic 20 A, TI'mnot -- when I -~ physicians
21 to perform the abortions? 21 provide the abortion. I'm net the only
22 A, {'mone of the physicians. 22 physician.
23 Q. Okay. And there is no clinic in 23 Q. Okay. There are other physicians
24 North Dakota for Planned Parenthoed, correct? 24 that perform abortions?
25 A, There's no -- right. 25 A. Correct.
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i (). OCkay. I'm not asking just -~ do you 1 A, And I'm the main - ['m here the
2z know how many? 2 nost.
3 A, Other physicians? 3 Q. Okay.
4 Q. Yeah. 4 A, And so they - when they come, I'm
5 A. There are three of us. 5 not in the clinic, it's on at different day.
6 Q. Okay. Are they also located -- do 6 Some days - some weeks it does work cut - on
7 they come [rom the Minneapolis - or come from 7 occasion, it works out that we have two clinics
8 autside the Farge area and - g in the same weelk but the majority of the time,
] A. They -~ neither one of them live in 9 it's one clinic.
10 Narth Dakota. 10 Q. Okay. So those weeks that vou're not
11 Q. Okay. And that's done once per weel, 11 here, one of these other physicians come in and
12 correct? So all three of you come together one 12 kind of fill in for you. [s that kinda the way
13 day a week ot do each onc of you come on 13 it works?
14 different days? 14 A, Yes.
15 A, Differant days. 15 Q. 1 probably should ask you this: Do
16 Q. Okay. Do you know how many abortions 16 you perform any type of, you know -- and f've
i7 those other physicians are performing when they 17 read research upon research upon research and
18 come? 18 data in this case and, you know, have you done
19 A, Twould believe it's very similar. 19 any type of research as far as reproductive --
20 Q. 20227 20 published any type or articles or —
i A, Yes. AndT-- I'm not saying that [ 21 A. T've never published. I've 1 see
22 know that number exact. That's my estimate. 22 patients. I'm not one of the -- the researchers,
23 Q. TI'mnot irying to lock you into a 23 50 I've not been published.
24 precise number - 24 Q. Okay.
25 A. Right. 25 A. But [ keep up to date on journal —
Page 31 Page 33
1 Q. -- I'mjust trying to get a sense. 1 vou know, journal articles, that type -~ attend
2 A. Okay. 2 conferences and speak with colleagues and speak
3 Q. And are you -- what days do you come 3 with people wheo are researchers.
4 up? 4 Q. Sure. Who -- what type of people --
5 A, I'm here typically on Wednesdays. 5 do vou have a name of a researcher that you speak
) Q. Okay. Except for today, it'sa 6 to often?
7 Tuesday. What about the other physicians? Do 7 A. WNo. But-- 1 mean at conferences.
8 you know what days they usually - 8 So, for instance, they would give a talk and if T
9 A, Their schedule is more variable. 9 had a question, I'd go up and talk to them
10 Q. Okay. But they come up once a week 10 afterwards type of thing.
11 too, correct? 11 (3. Are those conferences usuatly done by
12 A. No. iz Planned Parenthood or -~
13 Q. Okay. How olten? 13 A, There are some Planned Parenthood
14 A. Sotypically -- 14 conferences. The National Abortion Federation
15 Q. Letme step back. You're coming up 15 has a conference a couple times a year.
16 once a week, Wednesdays? 16 Q. Do you go to that regularly?
17 A, Not 100 percent, but gencrally. 17 A Onee a year usually.
18 Q. And [ thought 1 read something it was 18 Q. And do you -~ you usually attend
19 like 30, 45 to 50 weeks per year? 19 that?
20 A, Correct. 20 AL Yes.
21 Q. Okay. These other physicians, how 21 Q. Qkay, Have you ever presented at the
22 often do they come up then? Do they come up -- 22 National Abortion Federation conference?
23 A, So, our clinic is typically opened 23 A. T have not.
24 one day a week for providing abortion services. 24 Q. Have you ever been involved in any
25 Q. Okay. 25 type of teaching?
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1 A, Tteach medical students and 1 A. No.
2 residents on a regular basis, 2 Q. And referring back then to your CV,
3 Q. [s that -- is that teaching done in 3 is this the type of standards of care that you're
4 the Farge clinic? 4 implementing or -
5 A, No. 5 A, Correct.
6 Q. Where is that teaching done? 6 Q). - assuring adherences to this? [s
7 A, Thal's done at the ~ when [ work 7 this the standard of care that you're referring
3] with Planned Parenthood either, essentially, at 3 o in your CV?
9 the Vandalia, the main clinic. {t's in St. Paul. 9 A. Yeah. So, these are used as a
10 Q. How long have you been doing that? 10 guideline fo help make sure that protocols at
11 A, EBver since I started there. So, 11 individual clinics are meeting the
12 October of 2010. 1z recommendations, policies, and requirements.
13 Q. Oh, for the last about three years or 13 Q. Okay. And you use these as
i4 s0? 14 guidelines for protocols for the Fargo clinic,
i5 A, Yeah, Andactually, T have worked - 15 correct?
16 when [ was with Midwest [ealth Center for Women, 16 A. Correct.
17 we had students and residents ceme through us. 17 Q. And, as [ understand it, if there's a
13 And, at - o occasion, the other two. Bui, 18 standard that's issued in these guidelines,
19 essentially, I've always been involved with 19 that's something that is required to be
20 students and residents. 20 incorporated within your protocols. Is that your
21 (A brief break was taken.) 21 understanding?
22 Q. Allright. Dr. Eggleston, we're back P22 A. ican read the definition of the
23 on the record. You understand you're still under io23 standards.
24 oath? 24 (. Where are you referring to?
25 A, Yes. 25 A. Three. The -
Page 35 Page 37
1 Q. Okay. One of the things that { noted 1 Q. What page?
2 is: Under your — in your CV, that you develop 2 AL I three I's.
3 and implement clinical oversight of patient care 3 MS. CREPPS: Three little I's.
4 and medical protocols, ensuring adherence to NAF 4 THE WITNESS: Yesh.
5 standards ol care. Do you see that? 5 Q. Okay.
6 A, Uh-hum. & A. “"Standards are intended to be apptied
7 Q. Is that the National Abortion 7 rigidly. They must be foltowed in virtually all
8 Federation? 8 cases. Exceptions will be rare and difficult to
9 A. Natienal Abertion Federalion. 9 justify.”
10 MR. GAUSTAD: Would you mark 10 Q. And do your protocols then follow
11 this. 11 these standards?
12 (Deposition Exhibit No. 2 was marked 12 AL Yes.
13 for identification.) 13 Q. And then the recommendations are
id Q. Showing you what hos been marked as 14 quote "steering in nature," correct?
L5 Exhibit Number 2, do you have that in front of 15 A, Correct,
lo vou, Dr. Eggleston? 16 Q. [s there -- so that gives you some
17 A, Yes, 17 discretion as to whether you're going to follow
18 Q. And it's the -- reads, "2013 Clinical i8 the recommendation ot not?
19 Policy Guidelines, The National Abortion 19 A. Correct.
20 Federation? 20 Q. Can you recall a recommendation that
21 A. Correct, 21 you haven't followed within this?
22 2. Have you seen this document before? 22 A, T would have to go through them
23 A, Yes. 23 individually.
24 (2. Were you involved in preparing any of 24 Q. Okay.
25 this? 25 A. [ do not know the answaer.
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1 Q. Butare there some? ['m not 1 A, [suspect, yes.
2 asking -- 2 (2. Okay. And the recommendations are
3 AL I'mnot aware that we are out- - | 3 something then that you get to - you guys have
4 think we are - we follow the standard of care, 4 some discretion as to whether this is something
5 and I'm not aware off hand of an exception to 5 we're going to Tollow or not?
] that -~ & A. Correcl.
7 Q. Okay. You-- 1 Q. And options are even more
3 A. - but [ would need to go through ] discretionary?
g them individually to be able to answer that 9 A. Correct.
10 question. 10 (. Okay. Are there any other guidelines
11 Q. Okay. You use the word "standard of 1 or standards that you're referring to here in
12 care." 1z this adherence to NAF standards of care? Other
13 A, Yes. 13 than what's been marked as Exhibit Number 27
14 Q. Ts that different than standards that 14 A. No. That weuld be it.
15 are in this clinic guideline? 15 (3. And this also deals with the clinical
16 A. 5o, when [ say "standard of care,” i quality standards as well, correct? Exhibit
17 what I'm referring to is what -- any kind of 17 Number 2?
1 medicine, what is typical for a disease or an 18 A. Where are you?
19 illness, you know, for instance pneumonia, 19 Q. I'mlooking at your CV. You're
20 there's -- in certain areas of the nation, this 20 saying that part of your job duties with this
21 is what they do. This is -- doesn't mean you 21 Fargo clinic is o ensure adherence to NAF
22 have to do it but the majority of the time, 22 standards of care, cotrect?
23 that's what is recommended in the -- and people 23 A. Correct.
24 have agreed to that. 24 Q. And adherence {o clinical quality
25 Q. Okay. Buta standard would have to 25 standards?
Page 39 Page 41
1 be a standard of care, correct? A standacd 1 A. Yes.
2 that's set forth in this National Abortion 2 Q. Are - let me ask the question.
3 Federation? 3 A, Okay.
é A. Standards of care are not -~ this is 4 Q. As ! understand, Exhibil Number 2
5 a very focused document -- 5 sets forth the standard -~ NAF standards of care,
6 Q. Uh-ham, 5 correct?
7 A, - on standards related to NAF 7 A. Correct.
8 clinics or to be certified at a NAF clinic. 8 Q. Does Exhibit Number 2 also set forth
9 Q. Okay. 9 the clinical quality standards?
16 A. Standard of care is a much more broad 10 A, True. Ithink this is part of that
11 definition that all of medicine uses. 11 but there's more that goes into clinical guality
1z Q. Swre. 12 standards. For instance, we have certain -- when
i3 A. And I wouldn't say is wrilten down or 13 vou have a -- he have a hemoglobin machine that
14 defined like that. 14 checks your blood level and there's - it comes
15 Q. Okay. Butif -- in -- and I'm just 15 with expectation that this is how you're going o
16 trying to get my mind around because it says, 16 use it and it's gonna be, you know, evaluated on
17 "standards are to be applied rigidly." Do you 17 X many moaths, so those lype of - so there's
18 see that? 18 more that goes into that.
1 A, Ub-hum. 13 Q. That's kind of like a manufacturer
20 Q. And as I understand, your protocols 20 saying, hey, we can change -
21 follow those standards, correct? 21 A, True. Bul -
22 A. Yes. 22 Q. -- batteries periodically, right?
23 Q. Okay. So with respect to abortion 23 A. True. Butin lab and medicine, those
24 procedures, wouldn't the standards be the 24 are more important then just changing a battery.
25 standard of care? 25 Q. And it was an analogy, but it's a
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1 manufactures type of, here you've got this piece 1 page document. As [ understand, this was
2 of equipment, these are the things you need 1o do 2 introduced as an exhibit during the State Coust
k! to make sure it works properly? 3 action that it must have occurred about in April
4 A. Wehave a lab that goes through the 4 of this year. Have you seen this document
5 proper evaluations. So, there is more standards 5 before?
) related to that. a A. Yes
7 Q. Okay. And whe does the fab 7 Q. s this something -- the protocols
8 evaiuations? 8 that you prepare as part of your job duties with
9 A, We have a physician who's -- is the 5 the clinic -
10 lab director, 10 A, Yes.
13 Q. Ofthe ¢linic? 11 Q). --here in Fargo? Okay. And these
12 A Yes. 12 protocats then meet the standard of care that's
13 Q. And that's not within the confines of 13 marked as Exhibit 2, cotrect?
14 your job duty? 14 A. Yes.
15 A. Correct. 15 Q. And [ should have asked you this:
16 Q. You don't oversee -- is he your peer 16 Other than Exhibit 2, are there other National
17 then? Oris it somebody that you oversee to make 17 Abortion Federation standards that you're aware
18 sure that they're meeting these quality 18 of? Other than these ciinical policy guidelines
19 standards? 19 that you used to develop your pretocols?
20 A. More of a peer. 20 A. No. Not that I'm aware of.
21 Q. Okay. He's not an outside consultant 21 Q. Okay. Exhibit 2 is what you use to
22 though, is he? And [ refer to him as he, I don't 22 prepare your pretocols, correct?
23 kinow if it's a he or she? 23 A, Correct.
24 A. It'sahe. And [ don't know the 24 Q. And1didn't-- I don't have an
25 specifics of that arrangement, whether he's a 25 abortion or surgical abortion profocol. This is
Page 43 Page 45
1 consultant or salaried. 1 for your medication abortions, correct? Exhibit
2 Q. [s he one of the physicians that 2 Number 3.
3 performs the abortions? 3 A, Correct.
4 A. No. 4 Q. Is there a surgical abortion protocoi
5 Q. Okay. Andagainl--T'll haveto 5 similar to Exhibit Number 3?
) apologize, ['ve gof a few things on my mind, but 6 A, Yes.
7 I think I may have already asked you this: This 7 Q. And you're the one that's charged
8 Exhibit 2, is the NAF standards of care that you 8 with preparing these type el protocels like
9 refer to in vour CV? 9 Exhibit Number 3, the surgical protocols?
10 A, 'FPhat's what I was referring (o, 10 A Well, they were first developed prior
1l Q. And the clinical quality standards il to me being the medical directer.
12 vou refer to, some may be in Exhibit Number 2 but 12 Q. Belore you became medical director?
13 there's some others that exist hecause of the - 13 A, Right.
14 the labs or equipment that you've got? Things 14 Q. Okay.
15 {ike that. 15 A, And so they were developed by
le A, Correct. 16 somebady else and they are periodically reviewed
17 MR, GAUSTAD: Would you mark 17 and updated.
18 this. 18 Q. Okay. And thaf's your job is to
19 (Deposition Exhibit No. 3 was marked 19 review them to make sure, geez, arc we meeting
20 for identification,} 20 the standard of care that the National Abertion
21 Q. Dr. Eggleston, I'm showing you what's 21 Federation wants us to meet?
22 been marked as Deposition Exhibit Number 3. Do 22 A, Right. And usually -~ yeah, 'l
23 you have that in front of you? 23 just say ves.
24 A Yes. 24 Q. How often do you go through your
25 Q. Okay. Andit's a, looks like a, four 25 protocois?
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1 A. We don't have a set schedule, 1 menstrual period with concordant clinical
2 Q. Generally? [ mean sometimes I've got 2 examination. Conformation by ultrasound may be
3 books that I put on the shelf and I never look at 3 used routinely and conformation by ultrasound is
4 again. [ presume you look af these? 4 used routinely. So, [ wouldn't say it's an
5 A. We -- because [ attend conferences 5 error, but that is what is routine in practice.
6 and involved with, whether it's a NAF conference & Q. Anything else?
7 or Planned Parenthood, we commonly learn new 7 A. The same thing. There was another
8 things and update our practice everyday, you g reference to ubtrasound. For instance,
9 know, I mean, regularly, Whether the paperwork 9 altrasound examination will be used routinely.
190 is updated, there's delinitely a lag and 10 (. Where are you reading?
i1l sometimes it -- we may change something and it's 11 A, Under - page 2, uitrasound
12 fag before the paperwork is updated. 12 examination,
13 Q. Okay. Isthere - in looking at 13 Q. Okay.
14 Exchibit Number 3 -- is there a lag? Is there 14 A, Sejust te make sure that those two
15 something in Exhibit Number 3 that's -- 15 are consistent.
16 A, T've not looked at it since April and la (. Bul that's what it reads.
17 since that in detail, so I can read it vight now, 17 A. Right.
18 Q. Sure. 18 Q. Tt says, "ultrasound will be used to
19 A. (Reviewing document.) 15 obtain," there shouldn't be a change with that?
20 MR. GAUSTAD: We can go off the 20 A. Correct.
1 record, 21 Q. Any other change that you would -- to
22 (A discussion was held off the 22 make it more clear?
23 record.) 23 A. No. I believe that - [ believe that
24 Q. Dr. Eggleston, you understand you're 24 there was a few changes made to this within the
25 still under oath? 25 last one year, and [ can't pick them out, and I
Page 47 Page 49
1 A, Correct. 1 think they were small changes. It's hard for me
2 Q. Okav. And vou had an opportunity to 2 to concentrate to read through it -- every -- but
3 review Exhibit Number 37 3 this, overall -
4 A. Yes. 4 Q. Do you - are you having difficulty
5 Q. Okay. And [ think the question was: 5 concentrating? 'Cause if you are, let me know if
6 Is there something in here that is -- is there & you need a break or --
7 some procedure that's lag? That's not noted in 7 A, Well, in general, this document is
8 Exhibit Number 37 8 correct.
9 A. So, these are just the - on the last 9 Q. Okay. And there is a protocol for
10 page, it refers to a follow-up visit. There was 10 surgical procedures similar to what we've got
11 something -- hold on a minute, sorry, 11 here for medical abortions?
12 Q. You're reading under the conclusion 12 A, Similar, yes.
13 of treatment? i3 Q. Okay. And [ want to kind of go
14 A, And I'm just gonna scratch that. [ i4 through and make sure that conceptionaily 'cause
15 don't have a comment, it was more of a typo and 15 [ don't have that document, and [ apologize for
16 it's fine. There is a fot of relerence in here 18 that, and ['m trying to wtilize your memory as
17 to ultrasound, it's in a couple different 17 best as you can for the surgical procedure to go
i8 locations and different type of wording is used. 18 through these.
19 So, to make it -- [ could make edits to this to 19 [s there -- in the surgical abortion
24 make 1t a little bit more clear. but [ feel 29 protocel, is there an eligibility section do you
21 overall this is accurate, 21 know? This one is pretty detailed as far as
22 Q. Give me an example of where you would 22 medical abortions are concerned. s there an
23 make an edit to make it more clear? 23 eligibility --
24 AL So, on 1B should have gestation no 24 A. Yes. And I'm not -- T can't coniment
25 more than 63 days from the first day of the last 25 whether it is as detailed but there is an
13 (Pages 46 Lo 49)
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eligibility. Whether it's separated out under 1 A, They're either in the exam room or a
2 eligibility, [ can't remember the layout. 2 separate roonl.
3 Q. Sure. But there's an eligibility 3 Q. Generally, are you asking this
4 A, Correct. 4 question in the examination room or in the
5 Q. -- companent to the surgical 5 separate room?
6 abortion? 6 A, Most of the time if is in the exam
7 A. Correct, 7 room.
8 Q. Can you tell me what those 8 Q. Who else is in the exam room?
] eligibility coraponents are for a surgical 9 A. Frequently there is another staff
10 abortion? 10 member.
11 A. Pean tell you more what they are in 1 Q. Anybody elac? And the patient?
12 practice. [ can't verbatim give vou our surgical 12 A, And the patient.
13 e 13 Q. Andyou?
14 Q. And I'm not asking -- that wouldn't 14 A, Ub-hum,
15 be a fair question. 'm just -- generally from 15 Q. Anybody else?
16 your knowledge what the eligibility components 16 A. No. Possibly an additional staff
17 are? 17 member bul ne other pariner or family members are
18 A. 5o, we -- the eligibility that the 18 net present,
19 women desires an abortion, has met — Is not 13 Q. Why?
20 being forced to be there, that the decision is 29 A. A variety ol reasons. Number ong, to
21 her own, that she's been informed and consented 21 cortfirm this is her decision without feeling
22 to the procedure, we evaluate -- from an exam 22 pressured by other friends, partners, family;
23 perspective, we evaluate their hemoglebin ta make 23 second of all, we want to focus on the patient
24 sure it's safe, vital signs, general nature, that Z4 rather than having exira people that we need to
25 they are, essentlialty, have stable vitals and are 25 focus on,
Page 51 Page 53
1 in good health, To -- essentially, to confirm 1 Q. How do vou determine whether this
2 that it's safe for them to have an outpatient 2 other staff person is going to be in the exam
3 surgical abortion. We use ultrasound to confirm 3 room when you're performing an abortion?
4 an intrautering pregnancy and evaluate the 4 A. It just has to do with timing. Se,
5 gestational age. 5 the other staff member is in the room during the
6 (. How do you determine if they want -- 6 abortion. Whether they are {n the room: when I --
b First, that they desire to have an abortion and 7 prior to the abortion, when I'm speaking with the
g are not forced? How do you make that assessment? 8 patient.
9 A. By talking with the woman by herself 8 Q. And then the informed consent, that's
1o without other people around and - 1o by state they have to sign off ou something,
11 Q. Do vou do that? 11 correct?
12 A. [do that at the time -- ves, When ] 12 A, Ub-hum.
13 speak with the patiens, [ confirm that, and it is 13 Q. Anything else with the -- that you
14 also done -- that question is asked prior to them 14 can recall as far as eligibility for a surgical
15 seeing me. 15 abortion other than what we just went through?
16 Q. And do you ask that question? 16 We went through [ think seven of them. Ts that
v Al I'msorry? 17 vou're not being forced, informed consent, you do
18 Q. Do you ask the question whether they 18 their vital signs, hemoglobin, their general
19 desire to have an abortion? 19 nature of their health.
20 A, Yes. 20 A. Sa, similar - there are medical --
21 Q. And when does that - when does that 21 if they have a bleeding disorder, it may or may
27 happen? 22 0ot be safe for them to have an outpatient
23 A. Prior to the abortion. 23 procedure so we would do, you know, further
24 Q. Are they in the exam room then with 24 evaluation.
25 you or is lhére a separale room? 25 Q. You were referring to -- you're
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1 pointing to Exhibit Number 3. I3 there something 1 talk about Number 8, it's about what to expect at
2 in Exhibit Number 3 that would -- 2 home.
3 A, Well, hemorrhagic - 3 Q. MNumber 7 is probably not something
4 Q. - explain why? 4 you discuss in a surgical abortion?
5 A, - Number 1, a hemorrhagic disorder, 5 A, Only il the patient is receiving
6 or concurrent anticoagulant therapy. 6 misoprostol.
7 Q. OCkay. 7 Q. Okay.
8 A. 8o that can be a contraindication io 8 A, So soeme surgical patients do receive
9 surgical or medical abortion, 9 misoprostol.
10 Q. Okay. Anything else? 10 Q. Okay.
11 A, Very - a very similar list. If they 11 A, Number 8, what to expect at home
12 had a -- if we could not - 1ike T had told you 12 . after their -- after the surgical abortion. We
13 before, we need to confirm it's an intrautering 13 review that. And there's not a medication guide,
14 pregnancy so that would -- that's in reference to 14 Number 9. Number 10, we're in compliance. I'm
15 Number 1.A4, 15 not sure how that's necessarily discussed but
16 Number 6 there, an [UD in place. 16 we're in compliance. And confidentiality is
17 That is a contraindication for medical abortion, 17 discussed and after care instructions, 24-hour
18 That is not a contraindication for a surgical 13 emergency contact is discussed and contraception
19 abortion. 19 is discussed.
20 Q. Okay. 20 Q. How about under the Medical History
21 A, And then Number 7: History of 21 and Physical Examination. Are these, the four
22 allergy to milepristone, misoprostol or other 22 items there listed, generally what is the
23 prostaglandin. That would be not a 23 protocol for a surgical abortion as well?
24 contraindication to a surgical abortion. 24 A. Caorrect. Once again, being
25 Q. 6and 7 are not issues with respect 25 consistent with ulirasound is used routinely.
Page 55 Page 57
1 to surgical abortion? 1 €. Where are you referring?
2 A, Correct. 2 A, So, Number 4, It says, "ultrasound
3 Q. Okay. And looking at the Counseling, 3 exam when indicated.”
4 Education, and Informed Conseat in Exhibit Number 4 (. Okay. So when it said indicated it
5 3. 5 should say ultrasound examination routinely?
& A, Uh-hum, 6 A. Yes.
7 Q. Isthis generally what you go through 7 Q. Iswhat it should read?
8 with respect to a surgical abortion? B A. Right. And the sentence below it
9 A Number 1, yes. Number 2, so, that's 9 does say that.
10 not -- discussion of non-surgical and suction 10 Q. And so then my next question is: The
11 abortion alteratives; so, essentially when 11 ultrasound examination, doees this, items |
12 someone has a medical abortion, we also talk 1z through 4 under that section -- [ don't know why
13 about il it does not work, we would need a 13 they're missing number two, Two is not missing
14 surgical so would have to educate them both, 14 and it is missing for some reason, but [ gol the
L5 Q. Ckay. 15 same pages ~- 15 the uitrasound examination --
16 A. S that would limil the education 16 there must be a misprint or something.
L7 portion. So we would not talk about the side 17 A, Yeah.
18 affects of mile and mise, and so, that whole 18 Q. Does that kind of set out the
19 Number 3 section {s not related. Numbet 4, that 19 ultrasound examination for a surgical abortion as
20 would not be discussed. Number 3, we do talk 20 weidl?
21 about what to expect alterwards and how long the 21 A, Yes. The ulirasound examination is,
22 procedure is. Number 6, we give the patient 22 essentially, the same whether you're having a
23 typically 800 milligrams of [buprofen before the 23 surgical or a medical abortion.
24 procedure, so that's discussed. It's a little 24 (. Okay. So what I'm showing here is
25 diffarant - the - when you do a - whea they 25 marked as Exhibit Number 3 under Ultrasound
15 (Pages 54 to b7}
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1 Examination, that's the protocol for a surgical 1 don't keep track of that, but less than ten
2 abortion as well, correct? 2 percent and then a very rare patient do we see
3 A, Correct. There's just some reference 3 for -- at a later time for whether it's a
4 to the mifepristone and misoprostol. Number 4 4 physical or an [UD placement or other health
5 so -- Number 4 -- 5 care. Our clinic is mainly an abortion clinic
8 Q. With the exception of the - those g and so those appointments are few and Tar
7 medications -- those references to the 7 between.
B medication, | can't pronounce them very well so 8 Q. When you're doing those examinations,
s ['m not gonna try, but with respect to those 9 when a woman hag an abortion, is that the {irst
10 references the rest of it, under the ultrasound 10 time you've met Lthe patient?
11 section -~ 11 A. The day of their abertion is the
12 A, Correct. I'm sorry. 12 first tirne I've met them, yes.
13 Q. - is the same protocol for a i3 Q. Have they -- do you know do they come
14 surgicai abortion? 14 in before the abortion to kinda do some prep work
15 A, Correct. i3 and do any of this stuff as far as the desire and
ié Q. And then the Laboratery Evaluation. is things like that?
17 [s that the same protocol that's used with 7 A, Well, the -- their appointment is a
18 respect to a surgical abortion as well? 18 few hours in length and during that time, they're
13 A. Correct, 19 receiving this care but it's all in one day.
20 Q. And Medication and Follow-up. There 20 Q. How many hours does it take?
21 must be some differences between the medication 21 A, Foran -
22 and the surgical abortion? 22 Q). Do you know? From the time the woman
23 A Yes. 23 walks in until the time she walks out,
24 . This sets out the follow up for 24 A. Pwork at a couple different clinics
25 medical abortion, correct? Medication abortion. 25 and some of them quote different hours so I can't
Page 59 Page 61
1 A, Correct. 1 quote you what Red River Women's Clinic tells the
2 Q. What's the follow up for a surgical 2 patient on the phone, but anywhere from three to
3 abortion? 3 six hours would be fypical.
4 A, We offer patients a follow-up 4 Q. Okay. And that's what you think they
5 appointment but the follow-up appointment is not 5 teli them, what actually happens? Do you know?
& required. & A, Tthink it's very -- very close to
7 (. Not required by who? 7 that,
3 A. Not required by us. By the clinic. g8 Q. So vou're between three and six howrs
8 Q. How often do they come back? How 9 -- vou're ~~ the woman walks in, gets this -- ail
10 olten in your experience does an abortion patient 10 this testing that we just talked about,
1% come hack? 11 protocols, the examination, and there's a -- how
12 A, If'we have a -- so, on occasion we do 12 long is she in a recovery room?
13 recommend it or require it but typically it's not 13 A. The recovery roont is usuaily about 20
14 required. OFour surgical patients, [ would say 14 minutes.
15 less than ten percent come back for a follow-up 15 Q. And then she's fiee to go?
16 appointment. 16 A. Correct.
17 Q. Out of the patients that you see that 17 Q). Okay. The - you talked about
18 have either a medication or surgical abortion, 18 strgical abortions. You sometimes say we don't
19 how many come back to - for further care by you? 19 require but sometines we do?
20 A, For the follow-up appointment? 20 A, Require?
21 Q. Any type of - any type of care. 21 Q. A follow-up examination,
22 A, Ibelieve our follow-up -- our 22 A Comect.
23 follow-up rate for medical abortion is areund 73 23 Q. Tell me why that would be. Give me
24 percent or s¢ and then the follow up for 24 an example of why (hey would be required when
25 surgical, if's just a rough guesstimate because [ 25 generally its not, correct?
16 {Pages 58 to 61)
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A. Sure. When we do an abortion, 1 disorder and so those things can get Hagged
2 afterwards we examine the tissue, the pregnancy 2 ahead of time or brought to my attention ahead of
3 tissue, and if there's any concern whether we're 3 time, and so on occasion, if's brought to my
4 concerned we may not see enougl tissue and we 4 attention ahead of time.
5 want to make sure thal she's fing, Orifa 5 Q. And who does the ultrasound
& patient is in the recovery reom having maybe more & examination? Are you invelved in thatl?
7 pain or more bleeding then we like, we would - 7 A, I'm-- occasionally 1 am when it's a
8 we may require that. 3 - if it's a difficult or there's a question,
9 Q. Butyoustill let her go? 9 that type of thing.
10 A. fshe's stable, uh-hum. 10 Q. Would you have a staff person that
11 Q. And percenlage wise, how many do you 11 takes care of that?
iz think you require to come back from & surgical 12 A. Correct.
13 abortion? 13 Q. [sthere -- 'cause my niece is
14 A, Twould say maybe one or two percent 14 thinking about becoming a sonographer. Is that
15 and usually it would be because of the tissue 15 the correct term that performs ultrasounds?
16 examination. 16 A. Lots of people perform ultrasounds.
17 Q. And how many actually follow your 17 Q. Okay. Youdon't have to have a
18 directive? 18 particular license or -
19 A, Ofthose? Most. The majority, 19 A, Correct.
24 Because they want to make sure that the pregnancy 24 Q. Okay. Do you have io have a
21 is ended. 21 particular degree in anything?
2z Q. And ! probably should have asked 22 A. No. Not that ['m aware of,
23 this: The -- the Counseling component, the 23 Q. Aliright. Well, I'm gonna tell her
24 protocal, the education. T understand you do 24 maybe she doesn't have to go on te school. The
25 some of that when they get into the exam room, 25 lab evaluations, who -- are you involved in --
Pags 63 Pagae €5
1 ask them whether they want to have this abortion, 1 A. What lab evaluations are you
2 Who clse does that type of counseling? 2 referring to?
3 A, We have staff that meet individually 3 (. Well, under your protocol here?
4 with the patient and we also have group education 4 A, Like the hemoglobin?
5 in a variety of different ways we interact with 5 Q. Any type of --
6 the patient. There's also some education going 6 A. So, [review -- [ review the lab
7 on during the ultrasound, so it's sort of 7 results prior to performing an abortion.
8 througheut the day. 8 (3. Ckay. And who actually takes the or
9 Q. Isthere like a coumselor or somebody 9 does the blood draw and things like this? Is
10 that's licensed -- licensed counselor on staff 10 there somebody on staff that does that?
11 that does this -- this work? il A. Yes.
12 A. No. [t's more of a patient educator. 12 Q. Do they have any particular -- s
13 Q. Okay, And the - in the Medical 13 there an RN or somebody like that?
14 History and Physical Examination, do you do -- 14 A. Tdon't know that - she is licensed
i5 are you involved in any of that? 15 to do that. Whether it's a fab technician or
16 A, The patient completes that prior to 16 phlebatomist, [ can't quote what -- but she has
17 meeting with nwe and then T review that -- 17 training.
18 Q. Okay. 18 Q). She has some licensing cr training in
19 A. --prior to and ask questions and 19 doing the lab work that's required -- that's
20 review it with the patient, essentially. 20 necessary?
21 Q. Anybody else involved in this Medical 21 A. Right. And sometimes RNs can do it
22 History and Physical Examination we're talking 22 also, and 1 can do it. So--
23 about? 23 Q. How many RNs do you have on staff?
24 A. There -- when somebedy makes an 24 Do you know?
25 appeintment, we ask them if they have a bleeding 25 A. Quite a few. 1don't -- I don't know
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1 the number. 1 taik about, because I'm not that famitiar with

2 Q. During this counseling, does some 2 the procedure itself, the medication procedure,

3 woren that come in decide nol to have an 3 just - if vou could briefly describe to me

4 ahortion? 4 medication abortion?

5 A True. 5 A, So0--

G €. What's the percentage of that? G Q. Tdon't need you to go through each

7 A, Less than five percent. 7 of the protocols. I'm just tying to get a sense

8 Q. Do you know why? 8 of what happens.

9 A A variety of reasons. 9 A, So day one they take the mifepristone
10 Q. Can you give me some examples of why, 10 and that's the pill that stops the pregnancy frorm
11 A, They may decide after the ultrascund 11 growing, 24 to 48 hours later, they take the
12 that maybe they thought they were eariier and 12 misoprostol which causes the pregnancy to expel.
13 they're father then they thought they were, they 13 That's when they have the heavy bleeding, and we
14 may have been somewhat undecided and came in and 14 review when to call and whal's normal and what's
15 decided that they needed more time, or may have 15 not normal. There's antibiotics given whether
16 just changed their mind, and we also, maybe 16 it's before, after, during that's in flux a
17 someone was forcing them (o have an abortion and 17 little bit, and then a follow-up appeointment is
1 we talked with them and asked, vou know, do you 18 made to confirm that the pregnancy is passed and
19 want to be -- do you want [6 have an abortion and 19 that is done usually anywhere from one to three
2 they said no someone is forcing me to be here, we 20 weeks -

21 would send those patients home. 21 Q. Isthat some sort of --
22 Q. Do vou - T mean, when you do this 22 A. - after,
2 counseling, I presume you take records and take 23 Q. - vaginal examination then?
24 netes of the communications that occur, correct? 24 A. Tt is a vaginal ultrasound.
25 A, Not verbatin. 25 Q. Okay. s itthe vaginal ultrasound
Page 67 Page 69

1 Q. Sure. 1 that you use? Maybe [ misheard you.

2 A. But the -- there's a form that the 2 A. We use a vaginal ultrasound for the

3 patients complete and if there's anything unusual 3 fellow-up on medication abortion I would say 99

4 or outstanding, we would write that down, yes. 4 percent of the time.

5 Q. Okay. But with respect to these 5 Q. And so they take the first medication

6 protocols, as you go through, you must keep some & at your facility the day they come in?

7 record of yes, we went through this protocol and 7 A, Correct.

B8 this is how we did it and this was the result of 8 . And they take the second medication

9 what we found? 9 24 hours later?

10 A, What are you in reference - 10 A. 24 (o 48 hours later.

11 referencing to? 11 Q. Okay. And do they then call you? Is
12 Q. Well, I'm trying to, you know, for 12 that kind of the procedure? Hey, 1 have expelled
13 example, you go through your protocols. [t says 13 this unborn child. [s that what happens?

14 Counseling, Education, and [nformed Consent -- 14 A. No. We tell them what o expect as

15 A, Yes. 15 far as bleeding and cramping. And if anything is
ig Q. ~right? Andso - what'm ig unusual. then they should contact us and they

17 trying to get a sense of: You must keep some 17 have our number, 24 contact, you know, that kind
18 records of we went through this protecol with 1B of thing.

19 this particular patient? 19 Q. Okay. Sothe next time that you --

20 A. Correct. We have -- [or instance, 20 unless there's something that they -- happens

21 when they sign the consent for a surgical or 21 during that expelling, the next time you see them
22 medical abortion, that is laid out and that's 22 s that follow-up visil?

23 reviewed with them and then they sign itand 1 23 A, Correct.

24 sign it. 24 Q. Assuming that they show up?

25 Q. Okay. T just want to bricfly just 25 A. Correet,
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L Q. Surgical abortion. Walk me through 1 them. | make sure they're stakle before T leave
2 that process. 2 and (hey're helped to get dressed and brought to
3 A, 5o~ 3 the recovery room.
4 Q. Notthe - { don't need the protacol. 4 Q. Okay. And so - butyou're -- once
5 Just when you're in that examination room. 5 the procedure is done, then you leave the
6 A, So, the procedure itsell takes & examination room; is that fair?
7 usually about five to ten minutes. Aflter my 7 A Yes.
8 review of their history and discussion and asking 8 Q. Do you ever sce them again uniess
e all -~ making sure that they're confident in g they come back?
10 their decision, the next step is a pelvic exam. 10 A. [ frequently - the way our clinic is
11 Then, speculum is placed in the vagina to view 11 set up, the recovery room is very convenient so
12 the cervix, local anesthetic is given around the 12 -- and I'm walking by it throughout the day, so
13 cervix, and the cervix is dilated and the 13 I'm frequently popping my head in and probably,
14 pregnancy is removed by, it's called, suclion, 14 most of the time, end up communicating with the
15 and the whole procedure is usually five Lo ten L5 patient again just how are you doing or see them
16 minutes and then if's conlirmed that - the 16 in the hatlway.
17 equipment is taken out and confirmed that the 17 Q. And how long is that interchange
18 pregnancy has been removed. 18 usually per patient in the recovery room?
13 Q. And then they go into the exam room i9 A. So, they're in the recovery room with
20 -~ do the medication abortions, do they go into a 20 anurse for 20 minutes.
21 recovery reom? 21 Q. Okay.
2z A, The way our facility works, they do 22 A. And then just a very briel -- unless
23 actuaily go o the recovery room to kind of get a 23 there's a concern, then I'm called to the
24 final -- antibiotics, contraceptive 2d recavery roomn.
25 prescriptions, that's where those are given at 25 Q. How often does that happen?
Page 71 Page 73
1 that point. So, they are in the recovery room 1 A. Not very often at ail. Typicaily,
2 but it could easily have been done in a different 2 it's more like this patient needs a work note can
3 room. It just logistically works out. 3 you sign this work note or, you know, that type
4 Q. Just - this just happens to be the 4 of -
5 room we use for the - 5 Q. What's a work note?
6 A, Correct. & A. Tor instance, if they -- were -- miss
7 Q. So there -- the surgical abortion 7 that day of work --
8 takes about five to ten minutes and that's for 8 Q. Oh.
g the -- i3 that for the entire time they're in 8 A, - and needed doctor verification.
10 that examination room with you? 10 Q. Okay. It's not something internal
11 A, IU's prabably closer 1o 15 minutes 11 with you? They just had to take time off?
12 would be typical. 12 A, Right.
13 Q. Soanywhere from 5 to 15 minutes? 13 Q. Okay.
14 A That they're -- 14 MR. GAUSTAD: ['ve finished oft
15 Q. Is I3 minutes the top end? 15 quite a bit of water here. [ need to -- T need
16 A, The I3 -- I'm in the room with them, 16 to take a break to use the restroonm.
17 [ would say very close to 15 minutes. 17 MS. CREPPS: No. No. It's good.
18 Q. Okay. 18 Okay. How long would you like?
19 A, The procedure, itsell, is five to 19 MR. GAUSTAD: Doesn't take me
20 ten. 20 very long Lo use the restroom. Maybe five or ten
21 Q. Okay. And then once they're done 21 minutes?
22 with the procedure, itsell, do you stay in the 22 MS. CREPPS: Okay.
23 roown with them or do you just move on to the next 23 (A briel break was taken.}
24 patient? 24 Q. Allright. Dr. Eggleston, you
25 AL We have a staff member stay in with 25 understand you're still under cath?
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1 A. Yes. 1 right? From the ultrasound?
z Q. And am § pronouncing your name right? 2 A. Correct. That's the point of the
3 Eggleston? 3 ultrasound.
4 A. Yes. 4 Q. Precisely, Okay. Andasl
5 Q. Ifyou could pull out Exhibit Number 5 understand, the gestational age - il it's less
] 1, it should be your dectaration. Do vou have g then five weeks inp -- am [ saying that right?
7 that in front - yeah, Exhibit Number 1. Do you 7 A, Yes.
8 have that? 8 Q. They're not etigible for an abortion?
9 A Yes. i 9 A, Correct.
10 Q. Okay. And as [ understand, and I'm 10 Q. Okay. And--
11 leoking al paragraph 8, where it says, “the 11 A. That's not a hard-and-fast rule, but
12 protocols include an wltrasound for all abortion 12 in general, that (s correct.
13 patients, which is important for dating the 13 Q. Okay. And in general, what's the
14 pregnancy and determining where the pregnancy is 14 fatest that the Fargo clinic performs an abortion
15 located within the uterus.”" And those are the 15 as far as gestational age?
14 protacels we just went through -- 16 A, We go through 16 weeks.
17 A. Correct, ' 17 Q. Andsoaslongasit's an
18 Q. --correct? And you go on to say, "A 18 intrauterine pregnancy and it's within those
19 physician needs to confirm an intrautering 19 verimeters, the gestational age perimeters,
20 pregnancy and gestational age in order to safely 20 they're cligible for an abortion aside from the
21 provide an abortion.” Do you ses that? 2% tiealth and the olher aspects?
22 A, Yes. 22 A. The only exception to that is at the
23 Q. Okay. And you use the term 23 beginning because five weeks we may or may not
24 "pregnancy.” What do you mean by that? In this 24 see a gestational sac. 'We may or may not see a
25 declaration? You say, "determining where the 25 yoke sac. Se, some women are eligible to have an
Page 75 Page 77
1 pregnancy is located." What do you mean when you 1 abortion as early as five weeks but it depends on
2 use the word "pregnancy"? 2 what we see on ultrasound.
3 A. The gestational sac where it is 3 Q. Sure. And depending on what you see
4 located te confirm it's not an atopic or -~ 4 on ultrasound, as long as it's an intrauterine
5 Q. What do you mean "it"? What do you 5 pregnancy and you, in your medical judgement, has
6 mean by "where I is located"? What are you (3 detenmined the gestational age fits within those
7 referring to? 7 perimeters, they're eligible for an aboriion?
8 A, So the --the sac, the gestational 8 A, Correct.
e sac, i a fluid filled sac and the -- depending 9 (3. And one of the by-products is - of
10 on gestational age, the embryo or fetus is inside 10 the ultrasound is also you detect a heartheat
11 that sac, 11 too, correct?
12 Q. Okay. 1z A, [we see an embryo or fetus, we
13 A. So it depends on what we're looking 13 evaluate whether we see cardiac motion.
14 -- depending on the gestational age, is what 14 Q. But that's not necessary to determine
15 we're looking at to confirm where the pregnancy 15 whether they're eligible for an abortion,
16 is. 16 correct?
17 Q. Okay. And that's the purpose of the 17 AL It is necessary --
i8 uitrasound, right? You need to [ind oul that ls Q. Goahead. I'm sorry. Ididn't mean
19 i's not -- that it's a normal intrauterine 19 to inferrupt.
20 pregnancy and vou need to know the age of this 20 A. Can you ask me the question again?
21 unborn child, correct? 21 Q. Yeah. The detection of a heartbeat
a2 A, We need (o know the location - yes, 22 through the ultrasound, that doesn't - does that
23 of the pregnancy and the gestational age. 23 affect where the ~- whether it's an intrauterine
24 Q. And those are the two things that you 24 pregnaney or not?
25 need to know in order o perform an abortion, 25 AL [P we are - if we are questioning
20 (Pages 74 to 77}
Doug Ketcham & Associates

701-237-0275

Ex. A




Case 1:13-cv-00071-DLH-CSM Document 62-1 Filed 12/24/13 Page 21 of 49

Eggleston, M.D. Kathryn

701-237-0275

Ex. A

11/26/2013
Page 783 Page BO

1 what we are seeing on the ultrasound, the cardiac 1 . When you say "early pregnancy,” what

2 motion can help us to confirm that it is an z do you mean?

3 intrawtering pregnancy. 3 A, Well, [ didn't define that in this.

4 (2. Okay. And does the detection of a 4 But, at the -- we were talking about cardiac

5 heartbeat, does that afTect the gestational age? 5 motion at six weeks. At that gestational age,

i That component of - & vaginal ultrasound, | suspect, is used 99

7 A, It is typically seen about six weeks. 7 percent.

8 Q. OCkay. 8 Q. Do you know or are you guessing?

3 A 5o when we determing gestational age, g A. I'm using my experience.
10 we can do ditferent types of measurements, and if 10 Q. And so the early pregnancy, you're
11 that's noted, then that can -- can inlluence in 11 referring to early pregnancy as somebody that
12 those very early gestational age -~ that can 12 comes in at a gestational age of six weeks? Six
13 influence whether we would call it Five weeks or 13 weeks lmp?
14 six weeks. 14 A. Six weeks Imp or earlier. [ - very
15 MR, GAUSTAD: Would you mark 15 close to 100 percent are going to be having a
16 this for me. le vaginal ultrasound done.
17 (Deposition Exhibit Ne. 4 was marked 17 (). Okay. When is it that you're beyond
18 for identification.) 18 the eariy pregnancy period? ['m trying to figure
19 Q. Dr. Eggleston, I'm showing you what Le out what you -- you said you didn't define it, so
20 has been marked as Deposition Exhibit Number 4. 20 I'm trying to get you to tell me what you meant
21 Do you have that in front of you? 21 by early pregnancy? The timeline here. I get
22 A. Yes. 22 it's six weeks --
23 Q. And the last page of that, is that 23 A. Everybody has a different opinion of
24 your sighature? 24 what an early pregnancy --
25 A, Yes. 25 Q). But you said that in your

Page 79 Page 81

i3 Q. Okay. And in turning to paragraph 1 declaration -

2 10, of Exhibit Number 4, you made reference, "In 2 A, Yeah.

3 carly pregnancy, the location and gestational age 3 Q. --doctor, so I want you to tell me

4 of the embryo, as well as the presence or absence 4 what you meant by early pregnancy?

3 of cardiac activity is usually determined by 5 A. So I would say six weeks.

13 vaginal uitrasound, rather than by any other G . Okay. And then anything after that

7 method.” Do vou see that? 7 six weeks is no lenger an early pregnancy as

8 A, Yes 8 you've defined it?

3 Q. What is the percentage of vaginal 9 A. In reference to vaginal uitrasound,
10 ultrasound versus the other method of ultrasound 10 carly pregnancy is right arcund six weeks.
11 that you maybe use? Do vou know? i Q. Okay.
12 A, Pdon't know. 12 A. But early pregnancy in other
13 Q. Usually? 'm just trying to figure 13 references, would be much more broad. For
14 out -- 14 instance, first tritrester.
15 A, Inearly pregnancy, that's what if's 15 Q. When you're using it in reference to
16 referring to. 16 this paragraph 10, what did you mean by carly
17 Q. Okay. 17 pregnancy, Dr. Egeleston?
iB A, Tvis used the majority of the time. 18 A. 1would say somewhere around six
19 Q. More then 30 percent? 13 wecks gestational age.
20 A, Well more, ves. 20 Q. And so under this early preghancy as
21 Q. More then 75 percent? 21 you've just defined, it's 99 percent of the time
22 A, Yes. 22 we're using the vaginal ultrasound?
23 Q. Isitused 100 percent of the time? 23 A. Correct.
24 A, Inearly pregnancy - no. It is not 24 Q. And how is it that you know they're
25 used 100 percent of the time. 25 at six weeks Imp before you do the ultrasound?
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1 A. Number one, we ask them their Imp 1 referring to?
2 when we malke the appointment. We would hate for 2 Q. [Early pregnancy. Yup.
3 someone (o drive and be |8 weeks, for instance. 3 A. T suspect 90 percent would need a
4 We need to make sure that we're lotting them know 4 vaginal,
5 our gestational age limits. 5 (3. And how about for those that are
& . Ckay. 6 beyond this early pregnancy slage?
7 A, 50, we have an idea of their imp, 7 A. Maybe 20 percent would require
8 gostational age. Then, the patient has the -- 8 vaginal.
9 the typical paticat, will have an ultrasound and ] Q. Inyour experience?
10 that is initially done abdominally, and if we do 10 A. Inmy experience.
11 not see - we cannot confirm those things we've 11 Q. Okay. And, as F understand then,
1z already discussed, then they would have a vaginal 12 that if you don't detect cardiac activity, you
13 ultrasound. 13 inform the patient of that, correct?
14 Q. Okay. Soeven In early pregnancy, 14 A, If--
15 starts out with: the abdominal. Is that what 15 Q. Through this ultrasound process?
L6 you're saying? 16 A. Sometimes we don't see the embryo.
17 A, In most circumstances, yes. 17 And so if we don't see the embryo, we're not
18 Q. Okay. And then if you -~ so what 18 going to see the cardiac motion. So in that
12 then proupts you to go to the next step and say 19 instance, we would not necessarily inform the
2 geez, now we need to do a vaginal ultrasound? 20 patient, but if the patient is eight weeks
21 A, Because of determining the location 21 gestational age and there's an empty sac or an
2 of the pregnancy and confirming it's an 22 embryo without cardiac motion, we inform the
23 intranterine pregnancy. 23 patient of what the ultrasound find is.
24 Q. Okay. Because the abdominal 24 Q. Aund why do you do that?
25 ultrasound doesn't confirm those or doesn't - 25 A. Because it's important to communicate
Page 83 Page 85
1 A ltis much less clear. And so, at 1 with the patient. In this particular ~- what
2 that gestational age, it's frequent that we don't 2 we're discussing is likely a ruiscarriage, and so
3 see adequate visualization of the gestational sac 3 I want to make sure the patient is aware of that.
4 or the yoke sac, so that's why we need to do 4 [t also gives them more options for more care.
5 vaginal. 5 Q. Getting back to the vaginal
6 Q. Okay. So you, as T understand then, 2 ultrasound, is that something that the Naticnal
7 you are, zven in the early pregnancy, you're 7 Abortion Federation -~ is that required under
8 gonna start out with an abdominal ultrasound, 8 these policy guidetines that are marked as
9 correct? ] Exhibit Number 27 Do you know?
10 A, Correct. 10 A. [ don't believe it is required, but I
11 0. And if you're able to locate the 1t would have to --
12 location and the gestational age on that, that's 12 Q. Probably wrong word. It should be:
13 good enough? You don't -- you don't have to go 13 [s it a standard of care under their policy
14 ot and do the vaginal uitrasound, right? 14 guidelines, right?
15 A, IWwe're able to confirm that it's an i5 A. I --so what's the question?
ta intrauterine pregnancy and confirm the 1 Q. Isavaginal ultrasound, is that a
17 gestational age by abdominal, we do not do a 17 standard set forth in --
18 transvaginal ultrasound. 18 A. Tdo not believe s0.
19 Q. Soin those instances, well, let's 19 Q. I'mlooking for Exhibit Number 1, Dr.
20 stari out with the early pregnancy. What's the 20 Eggleston. We can probably keep | and 4 close
21 percentage of just the abdomina!l uitrasound being 21 by. Exhibit Number 1, I'm looking at paragraph
22 -~ whether you just -- you're able to figure out 22 [1. You've got that in front of you?
23 the location and the gestational age just the 23 A, Yes.
24 abdominal, in your experience? 24 Q. Okay. And in that paragraph, you
25 A, So, six weeks -- that's what you're 25 define viability "as the abifity” and there's

22 (Pages 82 to 85)

Doug Retcham & Associates
701-237-0275

Ex. A



Case 1:13-cv-00071-DLH-CSM Document 62-1 Filed 12/24/13 Page 23 of 49

Bggleston, M.D. Kathryn

11/26/2013
Page 86 Page 88
1 some words missing "to live outside the mothet's 1 defines viable and it has the same definition as
2 womb aibeit with artificial aid." Do you see 2 the 2011 that you're referring to; is that
3 that? 3 correct?
4 A, Yes. 4 A, Yes,
3 Q. Okay. And then you cite to the 5 Q. Okay. In looking at paragraph number
G Century Code Statute, right? ) L1, again, Dr, Eggleston, after reciting the
7 A, Yes. 7 definition of -- you say viability but [ thirk
8 Q. And [ want to make sure because «- 8 it's the definition viable, carrect?
9 MR, GAUSTAD: Would you mark 9 A, True. Yes.
10 that. 10 (). The statute says viable -
11 {Deposition Exhibit No. 5 was marked i1 A, Viable.
12 for identitication.) iz (. --and you use the term viability.
13 Q. Dr. Eggleston, I'm showing you what's 1 A, Correct.
14 been marked as Exhibit Number 3. i Q. Okay. And in the second sentence of
15 A, Okay. 15 paragraph | | you say, "A fetus does not become
16 Q. You have that in front of you? 16 viable until approximately twenty-four weeks
17 A. Yes. 17 lmp.” Do you see that?
18 Q. And I'll represent to you that this 18 A, Yes.
19 is the Century Code Statute that you've cited in 19 (3. The term "viable" in that sentence,
20 your declaration, 20 you're referring to that statutory definition,
21 A, Okay. 21 cotrect? When you say "fetus does not become
22 Q. 14-02.1-02. 22 viable," are you using the same definition that's
23 A, Okay. 23 in the statutes?
24 Q. And it's on page 3 subsection 14. 24 A, Correct.
25 You see that? It says "Viable means the ability 25 Q. And, as [ understand then, your
Page 87 Page B89
1 of an unborn chiid to five outside the mother's 1 opinion as to -- is the second sentence your
z womb, albeit with artificial aid." 2z apinion? "The fetus does not become viable until
3 A, Yes. 3 approximately twenty-lour weeks Imp?
4 Q. Do --is that -- T presume that's the 4 A. That's my opinion and my medical
5 same statute you are referring to in your 5 knowledge, ves.
6 declaration, cozrect? 6 Q. Okay. And thaf's based upon -~ your
7 A. Yes. 7 medical knowledge based upon applying the
8 Q. Okay. 8 definition of viable in the statutes, correct?
g MR. GAUSTAD: Would you mark 9 A. Correct.
10 this also. 10 . And I'm showing you it's Exhibit
11 {Deposition Exhibit No. 6 was marked 11 Number 4, in particular the paragraph 9. Do you
12 for identification.} 12 see that?
13 Q. And I'li represent to you that - i3 Al Yes.
i what's been marked, and I should have said this 14 Q. And in there you use -- you say, "The
15 in advance, as Exhibit 5 is the Statute as 15 presence of cardiac activity is an important
14 through the 2011 session. And T just wanl to get 16 indicator that a pregnancy retains potential for
17 clarity that kinda is to the current statute that 17 viability." Do you sce that?
18 exists. 18 A, Uh-hum,
13 You've got Exhibit Number 6 in front 19 Q. The term "viability" when you use
20 of you? 20 that in your declaration, is that the same as
21 A. 6. Yeah. 21 viable that's set out in the statues?
22 Q. And I'll represent (o you that is the 22 A. No.
23 same statute except it's through the 2013 session 23 Q. What is -- what do vou mean by
24 for North Dakota. And here, it's on page 3, 24 viability in that sentence then?
25 again, and it defines -- under subsection 19 it 25 A, So, when we evaluate for cardiac
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1 motion, we're evaluating whether it is -- the 1 continuing o grow and develop as expected.
2 term used there is a "viable pregnancy,” that 2 Q. Okay.
3 without intervention, it would continue -- the 3 A, And then - yeah.
4 pregnancy would continue. So we -- the medical 4 Q. Aud so the presence of cardiac
5 tern for instance a "nonviable pregnancy” if the 5 activity may or may not then he viable as defined
G woman didn't have -- if the pregoancy dide't have 6 in the statute. s that -
7 the cardiac motion bul you weuld expect it at 7 A. Right. When I'in referencing in
8 eight weeks, then we would inform the woman that 8 Number 9, what I'm referencing is whether this is
9 she has a nonviable pregnancy. 9 a viable pregnancy or nonviable pregnancy at that
10 Q. And what would nonviable pregnancy -~ 10 gestational age.
11 would it be viable as the stalute is defined #t? 11 Q. And when you say viable pregnancy,
12 Do you know? I3 - you said a non~ - if you 1z you mean it will continue - the unbern child
13 don't have detectible cardiac nctivity, if's a 13 will continue to grow?
14 nonviable pregnancy, correct? 14 A, The pregnancy will, without
15 A IF - if the cardiac activity is 15 intervention, the pregnancy at this point is -
16 expected at that gestational age and it is not 16 appears to be continuing to grow, a viable
17 present, then that is most likely 2 nonviable 17 pregrancy.
18 pregnancy, and [ would have a discussion about e (2. Okay. But that doesn't mean it's
19 that with the -- with the woman, 15 necessarily viable as the statute delines it?
20 Q. Okay. And under those set of 20 A. Correct. Viable is used in
21 circumstances then, when it's a nonviable 21 different --
22 pregnancy, does it then have the ability to five 22 Q. Context?
23 cutside the mother's womb albeit with artifical 23 A, Context, yes.
24 aid? 24 Q. Now turning to your opinion, and if
25 A. No. 25 you've got Exhibit Number | in frontof you, do
Page 91 Page 93
1 Q. So, then it would not be viable as 1 vou have that in front of you?
2 the statutes defined it? 2 A. Yep.
3 A Correct. 3 Q. And if's paragraph 11. Do yeu have
4 Q. And then when it does have the 4 that?
5 presence of cardiac activity -- 5 A. Number 117
& A, Uh-hum. 6 Q. Yes.
7 Q. - then there is a potential for 7 A Yes,
8 viability, correct? 8 Q. Okay. As I understand, your opinion
] A. No. That would be a viable 9 is that a viability doesn't commence until
10 pregnancy. 10 approximately 24 weeks lmp, correct?
11 Q. Okay. And ['m referring to paragraph 11 A, A fetus does not become viable until
12 9 of Exhibit Number 4, Where you say, "The 12 approximately 24 weeks Imp.
13 presence of cardiac activity is an important 13 Q. Inthat context, you're using the
14 indictor that a pregnancy relains the potential 14 definition of viable in the statute?
15 for viability." 15 A. Correct.
16 Al Yes. 16 Q. Okay. What attributes or
17 Q. Okay. 17 characteristics does an unborn child have that is
18 A, That's what if says. 18 viable?
19 Q. itdoes. And I'm trylngto geta 19 A So--
20 sense as to what you meant by then viability in 20 Q. Asyour -~ in your opinion?
21 that sentence? 21 A, Seo with medical intervention, at 24
22 A, So, viable pregnancy versus nenviable 22 weeks Imp, medical intervention is needed but the
23 pregnancy means that the pregnancy will continue 23 fetus would be able to survive after delivery.
24 or al this peint is continuing to grow and 24 Q. How long do they have Lo survive?
25 develop, versus a nonviable pregnancy is not 25 A. How long - Edon't -- I'm not sure
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1 your guestion. 1 Q. That's when a viable fetus or unborn
2 Q. Well, vou said they have to survive 2 child has to - ['m asking what characteristics
3 after delivery. How long? What's the length of 3 and you said a viable --
1 time they have to survive to be viable? 4 A. So with medical intervention, that
5 A. s - I'm not sure il you're asking 5 the circulatory system is keeping the -- the
& me from a medical/legal perspective or what -- & brain alive, the heart alive, the lungs working,
7 Q. I'masking from based upon your 7 the kidneys, the tiver, there has to be
8 opinion that you say they're viable at 24 weeks. g8 circulation to keep those organs working and
e A, So, the majority of -- well, most -- 9 alive.
10 I'm not sure -- F'm not an expert at preterm 10 Q. Okay. Soall of those body functions
11 delivery. If a woman was pregnant at 24 weeks 11 need to -- those characteristics exist for a
1z and went into labor, the physician would, on 12 viable child, correct?
1 that -- based on thal individual pregnancy and 13 A. Correct.
14 her history, they would decide an individual 14 Q. Asyou've defined it here -
15 nature how likely is it that this fetus can 15 A. Correct.
14 survive outside afler delivery and use medical le . - at 24 weeks Imp, a viable unbarn
17 interventions to assist that. 17 child of 24 weeks lmp, has a circulatory
18 Q. Okay. And, as I understand, this was 18 function, correct?
19 -- this opinion that you rendered was based upon 19 A. Yeah. l--my--
20 a reasonable degree of medicai certainty, 20 (. And T'm not asking about the -- I
21 correct? 21 understand that it may require some artificial
22 A, Correct. 22 aid o -- but with that artificial aid, it woeuld
23 Q. And so based upon that, Dr. 23 have circulatory function, correct?
24 Eggleston, I'm asking: How long does that Fetus, 24 A, That's my understanding.
25 for it to be viable, as you've opined here, at 24 25 Q. And is that your understanding when
Page 95 Page 87
i weeks, how long does that fetus have to survive 1 you issued this opinion, correct?
2 after birth to be viable? Is it days? Years? 2 A, So my opinion is not based on my
3 What it is? 3 personal medical knowledge. | do not iake care
4 A, T~ it would be -- it could be -- 4 of kids in the neonate. Okay? This statement is
5 unfortunately, it could be enly minutes. But, 5 in reference to my medical knowledge of what 1
[ there is a reasonable -~ [ mean, medical 6 read, of what I — in the medical literature.
7 interventions have been successful that it's much 7 Q. Okay. So you don't know what
g longer. Hopefully a lifetime. 8 functions -- your own personal experience, vou
9 Q. Do you know what type of 9 don't know what functions a viable unborn child
10 characteristics a viable child has? Do they have 10 has to have? Unborn child has to have to be
H circulatory, respiratory functions? Does it -- 11 viable?
12 viable -- 1z A, Other than some basic functions,
13 A. Yeah. 13 that's all I can comment ot
14 Q. -- as you've defined it? 14 Q. What basic functions does a viable
15 Respiratory? 15 unborn child have to have?
16 A. Yes. 16 A. Circulation, oxygen --
17 Q. Circulatory function? 17 Q. Respiratery, right?
18 A. Yes. 18 A, Righi. With medical intervention
19 . Does it have brain function? 19 frequently.
20 A. Yes. 20 Q. Anything else? Pain? Does a viable
21 Q. How about pain? Is it capable of 21 unborn child - is it capable of feeling pain?
22 feeling pain? 22 A. 1 have no medical knowledge.
23 A. The studies that I'm aware of, are - 23 Q. Don't know?
24 the most recent studies that I've looked at, 26 24 A. Don't know.
25 to 28 weeks ~- 25 Q. Any other characteristics or
25 (Pages 94 to 97)
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1 functions or attributes of a viabie unborn child? 1 know, artificial aild - il you're continuing to

2 A, Tdon't take care of those patients. 2 apply artifical aid, this unborn child won't be

3 Q. Bon't know? 3 viable no matter how long - as long as you keep

4 A, So [ don't feel comfortable 9 the brain function going and the circulatory

5 answering. 5 function going and the respiratory function going,

& Q. Ifyoudon't know, that's fine. Just 6 with artificial aid, it could be years. s

7 don't know? 7 still a viable unhor child?

8 A. Personally, 1 don't know what you're 8 A, Ldon't know - [ don't know that

] asking. 8 answer.,
10 Q. Fair, 14a MR. GAUSTAD: Would you mark
11 A, And partially, T don't know the 1l this.
12 answer to that combination. 12 {Deposition Exhibit No. 7 was marked
13 (3. This is where we get into if you 13 for identification.)
14 don't understand, let me know. Okay? My -~ what i4 Q. Dr. Eggleston, ['m showing you what's
15 I'm trying to get at is: What type of 15 been marked as Exhibit Number 7.
16 characteristics, based upon your understanding, 16 A, Ckay.
17 your knowledge, does a viable unborn child have? 17 Q. Have you scen this document befors?
18 And you talked about brain function. 18 A, No.

19 A, Yeah. 1don't know the answer to 13 Q. Then [ won't ask you anything because
24 that question. 20 you dor't know anything about it, do you? You
i Q. Okay. And what did veu rely upon 21 don't know anything about what's contained in

22 then to make your determination in paragraph 11 22 Exhibit Number 7 if you've never reviewed it?
23 that viability commences at 24 weeks Imp? 23 A, Right. Icould review it now, but
24 A Well, the literature and -- I'm 24 no, I've not reviewed it prior to this or not
25 involved in abortion care se you read lots of 25 seen it
Page 99 Page 101
1 articles about limits and different state limits 1 Q. Why don't you go ahead and review it.
2 and frequently those articles are referencing 2 A. Okay. Well -~
3 what is the current medical expectation of fetal 3 Q. Go ghead.
4 vigbility. 4 A. Okay.
5 Q. Okay. 3 MS. CREPPS: We might as well go
& A So-- & off the record.
7 Q. Isthere -« is it 2 medical judgement 7 MR. GAUSTAD: Sure.
8 call as to whether an unborn child is viable or 8 M. CREPPS: 1t will probably be
9 not? 3 10 or 15 minutes.
10 A, The physician would make that 19 {A brief break was taken.}
11 determination case by case. But in general, it 11 (. Dr. Eggleston, you understand you're
12 is approximately 24 weeks Imp, my understanding. 1z still under oath?
13 Q. Does it lake some medical judgement 13 A, Yes.
14 to determine whether or not a child is viable ar 14 Q. Have you had an opportunity to review
15 not? 15 Exhibit Number 77 Did you want --
16 A, Yes. 16 A. Initial -~ yes.
17 Q. Okay. Is--do you know whether -- 17 Q. Okay. And do you have any dispute
18 i whether an unborn child is viable or not, does iB with the findings that were made in this article?
19 it actually have to survive? 19 A. [ don't have anything -- no.
20 A, ldon't know. 20 Q. Turning to Exhibit Number 1, Dr.
21 Q. And in your paragraph L1, you pulled 21 Eggleston, it's paragraph 13. Do you have that
27 out the statute as far as what viable is and you 22 in front of you?
23 say uses with artificial aid, right? 23 A. Yes.
24 A, Ubh-hum. 24 Q. Okay. You've already testified to
25 Q. [s there a time peried that, you 25 this that abortions are performed only one day
26 (Pages 98 to 101)
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1 per week at the Fargo clinic, and “The bill will 1 patients, is that something you record then in
2 effectively limit wonien's ability to obtain an 2 some sort of record (o say geez, the patient told
3 abortion to a single day during their pregnancy's 3 me this, | should write this down iz some
4 fifth week." Do you see that? 4 Fashion?
5 A Yes 5 A. It may be when — the palient
b Q. Okay. And the bill you're referring 6 completes some forms about why they're having an
7 to is the, I think, it's FL.B. 1436, or Heartheat 7 abortion, it may be in that, written down. Bu,
8 Detection Statute? 8 when 1 have that discussion, [ personally do not
9 A Yes, That seems vight. 2 write that down,
10 Q. There's nothing in the statute though 10 Q. Okay. So to the extent that the
11 that precludes the clinic from being open -~ 11 patient completes that information, that would be
1z doing abortions more then one day & week, is 12 with the medical records for that particular
13 there? 13 patient?
14 A, Correct, 14 A, Correct. Sometimes we may elaborale
15 Q. And then turning to paragraph 14 of 15 and write additional notes,
ig Exhibit Number 1. You made reference to, "Most 16 Q. Okay, That's where I'd be looking
7 of the women who currently receive abortions from 17 for that type -- this type of information? Those
18 the clinic at or afier six weeks would probably 18 medical records? Give me an example -
19 be umable to schedule their abortions early 15 A. What type of information?
20 enough to avoid the ban," due to a combination of 20 Q. The information about these factors
21 a number ol factors listed -- various -- it looks 21 that you've elicited in paragraph 4.
22 like about five factors here. 2z A, T'wouldn't -- I think it could be in
23 A, Uh-hum, 23 there on occasion but these are discussions we're
24 Q. Is this based -~ [ mean, is there 24 having with women on the phone when we're making
25 some clata that the clinic retains or you retain? 5 their appointment. ['m not on the phone, but [
Page 103 Page 105
1 Where would I ook to find this type of data? s 1 overhear. Ihear patient concerns or staff
2 there medical records or something like that that 2 discussing how can they get here and with my own
3 says this is the reasons why women wouldn't be 3 discussion with the patients.
4 able to get an abortion six weeks or later? 4 Q. What delays are you referring to -
5 A, Ithink you could ook at the clinics 5 vou're referring to delays imposed by laws of the
3 statistics on the percentage of patients we see & State of North Dakota. What are you referring to
7 that are earlier then six weeks. 7 there?
8 Q. So they -- the clinic's stats? 8 A, They need to call and receive the
4 A, Right. Stats. g information, the 24 hour reading at least 24
10 Q. That would -- that's what you're 10 hours prior to the abortion.
11 relying upon for these statements? 11 Q. And then turning to paragraph 13, you
12 A. No. That would be one factor. 12 made several references to factors women rely
13 Q. Okay. What are the other factors? 13 upen or whilize in deciding whether or not lo
14 A, Talking to patients, and having 14 Lave an abortion, and you've listed a number of
15 knowledge of their - difficult traveling, the 15 thent,
16 work, like 1 had mentioned before, the notes tor 1 A, (Witness nods head.)
17 work, work release, medical, taking time off 17 Q. Where would [ ook to - [ mean, |
13 work. 1e can read it on your Alfidavit but is there
139 Patienls frequently share, you know, 19 samewhere else that would, a list of this
20 lhave 1o be back by this time, [ couldn't come 20 information, medical records or the information
21 last week because of this, you know, they share 51 the patient gives you?
22 those experiences with us, so this is based on my 2% A. When [ have discussions with a
23 experience, the stats, the - the waiting, and 23 patient, that frequently comes up, but there is a
24 delays imposed by (he laws, 24 formn that they complete and they may or may list
25 Q. The discussions you have with the 25 their reasons for having an abortion,
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1 Also, T believe there's been some 1 ). And do you have -- f mean, you listed
2 studies, { can't specitically mention them, but 2 the reasons why. Do you -- can you - in your
3 in -- seems o me [ remember being at a 3 experience, in your discussion with those women
4 conference and they discussed reasons why women 4 that don't go forward with the abortion, do they
5 had abortions and it was an actual study about 5 describe to you why?
8 it, but [ don't know that study and can't name 6 A. Some women may just leave and so we
1 the conference. But in general, that type of 7 wouldn't know, some women may have a discussion
8 material is discussed. & with the front desk, some may have a discussion
9 Q. Okay. Sol'd look at these forms 9 with me. And, typically, if they meet with me
10 that the women fll out? May contain this type io and ['m reviewing their history and ask them if
11 of inlormation? 11 they're confident in their decision, il they say
1z A, ltmay contain this. 1z no, [ -- then we have discussion but [ also
13 Q. And then sore studies that are out 13 document that.
14 there is what you're relying upen to make this 14 2. Olkay. That would be in the medical
15 type of - 15 records?
16 A, Inmy experience talking with women. 16 A, Yes. IT--iFat that point --
17 (). Okay. Has there been a study done of 17 Yes.
18 this Fargo clinic? 18 Q. Outside of those - 1 resume you've
19 A, Not that I'm aware of, 19 talked with folks within the Fargo Clinic about
20 Q. Okay. And paragraph 14 and 135, 20 this case?
21 really are directed at, as I understand, the harm 21 A, Tammi Kromenaker, yes.
22 that this stalute would have on women, the 2z Q. And you've talked to others within
23 patients for the clinic. Is - your position on 23 the clinic about this case? ['m not asking for
24 it anyway, i3 to the harm that this statue would 24 names. Just generally? Or not?
25 have on women generally? 25 A No.
Page 107 Page 109
1 A. So, what's the question? 1 {}. How about - and not your attorneys,
2 Q. Poorly, peorly worded question. fm 2 have you talked to others outside of the clinic
3 sorry. What ['m trying to get atas: Asl 3 about this case?
4 understand, paragraph 14 and 135 -- ah, strike 4 A. Yes. Many people know I'm here today
5 that. 5 ‘cause it changed my scheduled and a lot of
8 Do vou know what — [ mean you've (3 people were involved.
7 listed the factors as to why women have an 7 Q. And]I want to thank you for that -
8 abortion, do you know what factors women consider 8 &, That's fine.
a when they don't have an abortion? Or they come 9 Q. - [apologize for having to
10 into your clinic and -- you've listed them as to 10 reschedule, and f de appreciate it. But aside
11 why they'd have an abortion. 11 from having to reschedule, have you talked to
i2 A, Ub-hum. You mean for the patients 12 anybody outside of the clinic about this case?
13 who come in and then leave? 13 And I'mi not talking about your attorneys.
14 Q. Yes. 14 A. No. ['ve not talked to anyone.
15 A, They, I think we went over that 15 Q. Looking at Exhibit Number 4, do you
le earlier, but they changed their mind for a ls have it in front of you?
17 variety of reasons. I don't know that - | think 17 AL Yes,
18 there's similar reasons and they may change their is Q. Okay. In paragraph 9, you say thal,
19 wind, maybe they were undecided and they changed 19 "rio detectible cardiac activity after seven weeks
20 their mind and that's the time -- that's when you 20 can be a sign of'a nonviable pregnancy or
1 have to make a decision is on that day, at least 21 miscarriage." Do you see that?
22 initially, women make a decision not to go ahead 22 A, Yes.
23 with an abortion, they may come back but there's 23 Q. And then you tell the patient or you
24 some discussion and maybe they thought about 24 inform them, as [ understand i, about the fact
25 something that they hadn't thought of before. 25 that you can't focate a cardiac activity?
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1 A, Correct, 1 asked you -- you've detected a heartbeat, you've
2 Q. Okay. And vou're doing that, as [ 2 had this discussion. What's the reaction of the
3 understand, because they may go out and find 3 women?
4 their own primary care physician, they may wait 41 A. [ have not been present when a woman
5 for the miscarriage, may not be -- the abortion 5 has asked that question. Usually, the discussion
o is nol necessary really, right? & is this appears to be either a normal pregnancy
7 A, Correct. 7 or an abnormal pregnancy.
B Q. Whai type of reaction do women have g Q. Aud so you don't, as i'm - [f F'm
9 when they hear that there's no heartbeat? 9 hearing you correctly, you don't get into the
10 A, They -- [ think they're most 10 discussion of whether there's a heartheat
11 interested in knowing, you know, what do [ do 11 detected or not with a patient?
12 from here, you know. So our discussion focuses 12 A, Correct.
13 on medical options, [ think for some women, they 13 Q. And do you then tell them what you
14 feel a sense of relief. They don't have to go 14 mean by an abnormal or a normal pregnancy?
15 through with an aborticn procedure. 15 A. Yes. If P'm brought in, I'm having
1% Q. Why do they leel relief? 16 that discussion with the patient.
17 A, Well, they don't have to do anything, 17 Q. How often does that happen where
18 they can go home. They may be afraid of pain, 18 you're brought in to talk about whether there's a
195 this was -- if they're there for an abortion, at 19 normal or abnormal pregnancy?
2 least at that point, they were considering 20 A. Under five per- -- under five
21 terminating the pregnancy and didn't want to be 21 percent.
22 pregnant. And so, by confirming that it's a 22 Q. And anormal is one that would be
23 ronviable pregnancy, they would not, essentially, 23 cardiac activity, correct?
24 be eligible for an abortion, technically an 24 A There can be factors -- I'm brought
Z25 abortion. 25 in if there's a concern. So depending on the
Page 111 Page 113
1 Q. What about when you detect a 1 gestational age, there may or may not be expected
2 heartbeat, do you tell the women you detect a 2 cardiac motion.
3 heartbeat? 3 Q. Flip it the other way then, I they
4 A. No. Not routinely. 4 don'l have cardiac activity, that would be an
5 Q. Why not? 5 abnormal pregnancy at seven weeks or more?
6 A. They may ask and we talk about it. g A, Atseven weeks or more yes, we would
7 Bat that is - the women are coming in for an 7 expect to see cardiac motion.
8 abortion and they're asswming that they have a 8 Q. Okay. And if you don't have that
9 normal pregnancy that will continue to grow and S then that, as you've defined it, is an abnormal
10 they choose to have an abortion. So, unless we 10 pregnancy af that point?
11 sec something different than that - 11 A, When [ use -- yeal, it would be --
12 Q. So generally you don't tell them if 12 [here's a concern and that we need to have a
13 you detect a heartbeat or not? i3 discussion with the patient to make sure she
14 A. Idon't believe so. 14 understands and knows her options.
15 Q. And in those instances that you do 15 (. Okay. And then when you detect
16 tell them that you detect a heartbeat, what's the 16 cardiac activity at six weeks or seven weeks,
17 reaction of them? 17 that's, aside from the other, vou know, the
18 A, I'mnot -- T don't know that [ can 13 location and gestational age, that would be
19 answer that question -- 19 something that would be a notmal pregnancy then,
20 Q. Well, vou talked about -- 20 correct?
21 A. - because ['m not having that 21 A. It's normal to have cardiac motion at
22 discussion with every patient, you know, I'm not 22 six -~ about six weeks gestational age and
23 doing every patient's ultrasoung, 23 beyond.
24 Q. And I'm only asking about the 24 Q. And, as [ understand it, you don't
25 patients that you talk to them about -- they've 25 have discussion with the patient whether there's
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1 cardiac activity or not? You just say there's 1 Q. And you don't know where she got her
2 either -~ this is a normal pregnancy. 2 data from?
3 A. Correct. 3 A, No, [ don't not.
4 Q. Olaay. And then your statement that 4 Q. Have you ever seen this?
5 it says, "there's no detectible cardiac activity 5 A, I've never seen that.
6 after seven weeks can be a sign ofa nonviable G Q. Allright. There are several letters
7 pregnancy or miscarriage.” 7 that we got as part of the discovery process.
8 A T'msorry can you -- 8 They are Bates Numbers PL624, and, [ can't read
! Q. T'msorry. 9 the last number but I think it's gotia be, PL675
10 A, --tefl me where you are? 10 from women. Do you just want to -- S0 you can
11 Q. Exhibit Number 4 paragraph 9. 11 see them.
12 A. Okay. 12 A, Ubh-hum.
13 Q. t's about halfway through. 1t says, 13 Q. Have you - if you want (o just look
14 "no detectable cardiac activity after seven weeks 14 through them. The question [ have is: Have you
15 can be a sign of a nonviable pregnancy or 15 ever seen these betore?
16 miscarriage.” 16 A. No. I'm assuming -- in our recovery
17 A, Uh-hum, i room, there are notebooks for women to - to
18 Q. Would the oppaosite be true then if 1 write and this appears to be a photocopy of that
19 there's a detectable cardiac activity after seven 19 notebook.
20 weeks can be a sign of a viable pregnancy? 20 Q. Okay. You don't know?
21 A. Correct. 21 A, Tdon't know.
22 . Do you know who Stacey Burns is? 22 Q. And do you have any idea how these
23 A. Yes. 23 things are created other than suspecting that
24 Q. Who is she? 24 they are dong in this recovery roem?
25 A, Tknow who she is. 25 A Ldon't know.
Page 115 Page 117
1 Q. And I'm showing you -~ it's part of 1 Q. And do you have any idea who created
2 the plaintifls discovery it's Bates number PL104 2 them?
3 - 3 A. No. Create - you mean who wrote
4 A, Okay, 4 them?
5 Q. --Tdon't use Twitter. [ Facebook, 5 Q. Yes.
6 but £ don't use Twitter, and we got this (rom a 3 A. Ob, no.
7 Stacey Burns and it says @ WentRoegue. 7 . Do you know if they were actualiy
8 A, Okay. 8 patients that wrote them?
9 Q. Do you know what that means? 9 A. would have no way to -- to know
10 (@ WentRogue? 10 that, Like I said, it just looks like the
11 A. No. 11 notebook that's in our recovery room.
12 Q. Who is Stacey Burns? 12 Q. But you don't know if an actual
13 A. She is a womarn - [ know who she is, 13 patient wrote any of those statements?
14 and I've met her. [ do not know what her title 14 AL True.
i5 is. [ believe she did or does -- T believe she 13 MR. GAUSTAD: At this point,
16 works for a pre choice crganization, whether it's 16 we've got a discovery dispute. We're in- - we
17 Pro Choice Resources, I'm not confident, 17 do intend to appeal the order. We're going to
18 Q. Okay. Did she have any atfiliation 18 keep the deposition open to -- this is the -- |
19 with the clinic? 19 don't have any further questions today given the
20 A. Not that I'm aware of. 20 order, but we are going to keep the deposition
21 (3. Do you know if her stat is correct? 21 open until the discovery dispute is resolved.
22 87 percent of the abortions done at the Fargo is, 22 We're limited as to the number or questions and
23 Idon't know, @aRRWomen'sClinic are at least six 23 the topics that we can discuss here today.
24 weeks gestation? 24 MS. CREPPS: So you're planning
25 AL S0 six -~ that seems pretty accurate. 25 te appeal the Magistrate's order to Judge
30 {(Pages 114 to 117)
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Hovland?
MR, GAUSTAD: Yes.
MS. CREPPS: Okay.

MR. GAUSTAD: So that's it for
-~ for today, Dr. Eggleston. Thank vou and thank

you very much Tor rescheduling yesterday.
{The deposition was concluded at
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NOTARY REPORTER'S CERTIFICATE
STATE OF NORTH DAKOTA
COUNTY OF CASS

I, Kristen M. Keegan, a Notary Public within
and for the County of Cass and State of Nosth
Dakota do hereby certifyr That the afore-named
wilness was by me sworn {o testify the truth, the
whaole truth, and nothing but the outh,

That the foregorng one hundred nineteen (119)
pages contain an accuraie transcription of my
shorthiand notes then and there taken.

[ Curther certify (hat [ am nedther related
to any of the parties or counsel, nor interested
in this matter divectly or indirecty.

WITNESS my hand and seal tlis 4th day of
December, 2013,

Kristen M. Keegan
Notary Public

Farggo, North Dakota

THE FOREGOING CERTIFICATION OF THIS TRANSCRIPT
DOES NOT APPLY TO THE REPRODUCTION OF THE SAME BY
ANY MEANS. UNLESS UNDER THE DIRECT CONTROL ANDROR

DIRECTION OF THE CERTIFYING COURT REFORTER.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
SOUTHWESTERN DIVISTION

MKE MANAGEMENT CORP, D/B/A RED
RIVER WOMEN'S CLINIC, AND
KATHRYN L. EGGLESTON, M.D.,

Civil No:
1:13-CV~-071

Plaintiffs,
S

BIRCH BURDICK, in his official
capacity as State Attorney for Cass
County; WAYNE STENEHJEM, in his
official capacity as Attorney General
for the State of North Dakota; and
LARRY JOHNSON, M.D.; ROBERT TANGUS,
D.0.; KATE LARSON, P.A.C.; NORMAN
BYERS, M.D.; CORY MILLER, M.D.;
KAYLEEN WARDNER; GAYLORD KAVLIE,
M.D.; KENT MARTIN, M.D.; KENT
HOERAUF, M.D.; BURT RISKEDAHL;
JOHNATHAN HAUG, M.D.; AND ROBERT

J. OLSON, M.D., in their officizl
capacities as members of the North
Dakota Board of Medical Examiners,

o N A e e

Defendants.

DEPOSITION
of
TAMMI KROMENAKER
November 26, 2013
12:30 p.m.
Taken at: JOE TURMAN OFFICES
505 North Broadway, Sulte 207

Fargo, North Dakota

REPORTER: KRISTEN M. KEEGAN

Doug Ketcham & 2Associates
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1 APPEARANCES 1 WHERELUPON,
g DANIEL L GALISTAD 2 the following proceedings were had
Special Assistant Attomey General 3 to-wit:
1 24 North 4th Slreet 1 TAMMI KROMENAKER, a witness, called by the
(. Box 5738 - X L e
5 Fargo, North Dakata 58108-6017 3 Defense, being frst duly sworn, testified on her
dani@grandforksiaw.com & oatli as followvs:
§ COUNSEL FOR STATE DEFENDANTS 7 BY MR. GAUSTAD: EXAMINATION
3 DAVID BROWN g . Will you state your name,
Statf Attorney, 1.8, Legal Program g A, Tammi Kromenaleer.
¢ %‘8%{:52%230?3;?‘l’fl:;;:ghm lO Q. Okay. Imay mispronounce the name --
10 New York, New York 10005 11 A That's fine.
dbrovwn(@reprorights.org 12 Q). --and ! apologize for that. My name
;lLé COUNSEL FOR PLAINTITFS 13 is Dan Gaustad. [ represent ihe state defendants
13 JANET CREPPS 14 in this action. As I understand, you're hers as
Senior Counsel, U.S. Legal Program 15 the designated - corporate designee for -- is it
14 Center for Reproductive Rights - .
120 Wall Street, |4the Floor L6 MKBT
15 New York, New York 1003 17 A, MKB Management, yes.
15 Cg{mg?fg?ggﬁflﬁ%rfs ig Q ‘ ch.‘ You were here during the
17 19 deposition of Dr. Eggleston --
18 20 A, Yes.
ég 21 Q. --carrect? So you kinda understand
21 22 what the rules are? 1 don't think [ need to go
?% 23 through them again unless there's some confusion?
24 24 A, Nope, That's fine.
25 25 Q. Have you been deposed before?
Page 3 Page 5
1 INDEX 1 A. No, I have not.
2 2 Q. Fortoday's deposition, what did you
3 WITNESS: PAGE 3 do to prepare? Who did you speak t0?
4 Tammi Kromenaker 4 A. My attorneys.
5 Examination - by Mr. Gaustad 4 5 Q. Anybody else?
& & A. No.
7 7 Q. Did you review anything?
8 B A. No, [ did not.
9 9 Q. Okay. Your involvement in any other
10 10 litigation and I'm talking just anything asa
11 11 witness, as a plaintift, defendant, if' you've
12 EXHIBITS 12 heen involved in litigation before?
13 13 A, With MKB in other cases, yes.
14 EX.NO. MARKED 14 Q. Okay, And one was a State Court case
15 Dep. Ex. No. 8 (Ms. Kromenaker's Declaration) 21 15 that's stilf going on, right?
16 16 A. Correct.
17 17 Q. Any other cases with MKB?
18 18 A, Yes, Well, that case which 5.B.
19 19 2305 has been added to, and in 2001, there was a
20 20 case, a false advertising case.
21 21 3. That was brought by whao?
2z 22 AL A citizen of North Dakota.
23 23 Q. Do you remember who that was?
24 24 A, Amy Jo Malson.
25 25 Q. She brought it against the clinic?

2 {Pages 2 to 5H)
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1 A. Yes. 1 as a result of the settlement, did you clear up
Z Q. Tell me - [ don't understand. False 2 - you got some clarity?
3 advertising? 3 AL Yes. We were able to clarify what
4 A, We had a brochure that stated an 4 the statute called for and what we were supposed
5 abortion does not cause breast cancer, and she 5 to do at the clinic,
3 disagreed with that and accused us of false 6 Q. Okay. And that deals with
7 advertising, 7 ultrasounds?
8 Q. Okay. What was the outcome? 8 A. Correct.
2] A. We prevailed at the North Dakota 9 Q. Tell me what it is then that you have
10 Supreme Court. 10 1o -- the clarity.
11 Q. Okay. Any other - you were — i1 A, We have to offer women the
12 you're the director at that time, right? 12 opportunity to receive and view an active
13 A. Yes. 13 ultrasound of her pregnancy at least 24 hours in
14 Q. Okay. And so your involvement would 14 advance.
i5 have been kinda like a witness or representing 15 Q. Ofthe abortion?
16 the elinic in that case? Were you actually a 16 A. Of'the abortion. [t's pait of the
17 named party? 17 informed, 24 hour informed consent process.
18 A. T'was not a named party. 18 Q. Ckay. Anditisa 24 hour process,
19 Q. Okay. Do you know who else besides 19 right? That before the woman can bave an
20 the clinic was the named party in that action? 20 abortion, there's a 24 bour kinda waiting period?
2% A. No. 21 A, That's correct.
22 Q. And was Amy Jo, T didn't get the [ast 22 Q. 'Cause [ thought Dr. Eggleston
3 name. [ didn't write it down. 23 thought it was 24 1o 48 hours, but it is just 24
24 A. Matson. 24 hours, right?
25 Q. Matson. Was she the oaly plaintiff? 25 A. The waiting peried in Notth Dakota is
Page 7 Page 9
1 A. Yes. 1 a 24 hour waiting period.
2 Q. You were successtful at the North 2 Q. Okay. Any other litigation that
3 Dakota Supreme Court. What happened at the trial 3 you've been involved in?
4 court level? 4 A. Notthat I can recall,
5 A, We prevailed at the trial court as 5 Q. How about any — have you been
6 well. 3 involved or the clinic been involved in any type
7 Q. On both fevels? 7 of complaints with any type of medical boards?
a8 A Yes. 8 A. No.
3 Q. Okay., Was there -- sa you prevailed 9 Q. Your education. Do you havea
10 at both the Trial Court and the Supreme Coust 10 degree? Post high school degree?
11 level? 11 A. Yes. | have a bachelor's degree in
1z A. Yes. 1z social work,
13 Q. Okay. Any other litigation you've 13 (. When did you get that?
14 been involved with? We've talked about this one 14 A, 1994,
15 obviously and -- 15 Q. Where?
16 A. Yes. In 2009, the State of North 16 A. Moorhead State University.
17 Dakota passed a bill regarding ultrasounds that 17 Q. Did you ever uge -- L mean, ina --
18 we challenged and were able to come to a 18 like a social services -- an agency, did you ever
19 settlement, [ believe is the proper term with the 139 work for a social services agency?
20 State on that, 20 A, Yes, [ did.
21 Q. Okay. What was the statute that - 21 Q. Where?
22 what was the problem in your estimation? 2z A. Becker County Social Services.
23 A. It was a confusing statute that we 23 Q. And what did you do there?
24 weren't sure how to implement at the clinic. 24 A, Twas a child support officer.
25 Q. Okay. What was the statute? [ mean, 23 Q. And when was that?
3 {Pages & To 9)
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1 A, 1995 and 1990, 1 of 1598,
2 Q. Soright out of college? 2 Q. Why?
3 A, About a year later. 3 A, Tostart working af Red River Women's
4 Q. What did you do between that year you 4 Clinic,
5 graduated before you came to social services? 5 Q. And that Fargo Women's Health
6 A, [ worked at another - the former 6 Organization, that doesn't exist anymore, right?
7 abortion clinic in Fargo part time, and 1 also 7 A. No. It has closed.
3 worked at the YWCA Women's Shelter part time. 8 0. When did it close?
3 Q. And that was that interim period 9 A, [helieve the end of January 2001,
10 between when you graduated from MSU and this 10 ). And was there a problem that you
11 Becker County Social Services? 11 decided to go to the Fareo Women's Clinic versus
12 A Yes. [ worked at both of those 12 the Fargo Women's Health Organization that caused
13 places. 13 you to make the transfer?
14 Q. In that one year period of time 14 A, 1liked my boss better.
15 roughly? i5 Q. Over al the clinic -- the clinic
la A. Yeah. 18 you're af now?
17 (). Ckay. And why did you decide to go 17 A. Correct.
18 to Becker County Social! Services? 18 Q. Tt was a lateral move though wasn't
19 A, Tt was full-time employment. 19 it? From a professional standpoint?
20 Q. How long did you work there? 20 A. Basically ves.
2 A, Approximately nine months. 21 Q. And you've been at the Fargo Women's
22 Q. Why'd you leave? 22 Clinic since '98 then?
23 A, Thad a baby. 23 A. I've been at Red River Women's -~
24 Q. And ther what did you do after you -- 24 Q. Excuse me.
25 Becker County? 25 A. - Clinic since July of 1998, vyes.
Page 11 Page 13
1 A. Then I became a full-time staff 1 Q. Yeah. Let's talk about what your
2 person at Fargo Women's Health Organization. 2 position was when you first came overin '98.
3 Q. Isthat the former clinic that was 3 What was --
4 before this MKB? 4 A. Twas the clinic director at that
5 A. Yes. 5 time and have been the clinic director since that
6 Q. And what did vou do there? 6 time.
7 A Twas the assistant administrator. 7 Q. Okay. So you became the clinic
8 Q. And as an assistant administrator, 8 director all the way from '98 forward?
9 what did you -~ what were your duties? 9 A. Cotrect.
10 A, Much of what [ do now just overseeing 10 Q. Okay. We'll get into thatina
11 day-to-day operations. 11 little bit. Any type of post-graduate degrees
12 Q. So what you did for the Fargo Women's 1 that you've got?
L3 Health Organization is similar to what you're 13 A, No.
14 doing today? 14 Q. How about any type of licenses?
15 A, Similar, yes. 15 A, ©had a social work license at one
le Q. Okay. Tell me a difference. 16 time, and | have not renewed it.
L7 A, Thad less responsibiiity when [ 17 Q. When was it last renewed?
18 first started there - 13 A. Tgotitright out of college, and
12 Q. Okay. 19 honestly don't remember how long they're active
20 A, --at the Fargo Women's Health 20 for. T probably renewed it -- T know [ took
21 Organization. 21 continuing education, so [ probably renewed it at
2 Q. How long did you work for Fargo 2z least once. So it may have been a year or two or
23 Women's Health Organization? 23 up to four, T honestly don't remember how long
24 A. [ began part time there in November 24 Minnesota licenses [or.
25 of 1993, full time 1996, and ! left there in July 25 Q. Okay. You've never been licensed in
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1 North Dakota as a social worker? 1 Clinic in Sioux Falls that Dr. Eggleston
2 A. No, 1 have not. 2 referenced, is part of the affiliate of Planned
3 Q). And so it's been a number of years 3 Parenthood which has a national organization
4 since you've had your social work license; is l Planned Parenthood Federation of America, Soan
5 that fair? 5 independent abortion provider is a doctor in
6 A. Correct. & their solo practice, a clinic like Red River
7 Q. Probably more then ten years? 7 Women's Clinic, or a hospital that has no -
8 A. Correct. 8 basically not Planned Parenthood.
9 Q. Any other licenses that you -~ 9 (3. Does it belong to this National
10 driver's license obviously, right? 10 Abortion Federation though?
11 A. Yes. [have a driver's license. 11 A, Does what?
12 Q. Any other - and T think you i2 Q. The Fargo clinic.
13 understand what I'm - any ofther type of - 13 A, Red River Women's Clinic is a member
14 A. T[have no other professional 14 of the National Abortion Federation, yes.
15 licenses. 15 Q. Okay. And how is that different than
16 Q. How about any tyne of designations? 16 between that Planned Parenthoed and National
i Professional designations? Special designations 17 Abartion Federation?
18 that you might hold? 18 A. NAF is a professional membership
19 A. What do you mean by designations? 19 organization and Planned Parenthood is a
20 Q. Something more than just a licensed 20 corporation.
21 social worker. You've attalned some board 21 Q. Okay. And so Planned Parenthood runs
22 certification or anything like that? 22 the clinics? Is that - and the National
23 A. No, I have not. 23 Abortion -
24 (3. Have you served on any type of boards 24 A, Tdon't work for Planned Parenthood
25 or organizations? 25 50 I'm not exactly sure how that works. That's
Page 15 Page 17
1 A, Yes. I'm currently on the board of i my understanding.
2 The Abortion Care Network. 2 Q. Okay. That's your understanding that
3 Q. And how long kave you been on that? 3 they actually operate the clinics?
4 A, Approximately three to four years. 4 A, Yes.
5 Q. How do you get - does somebody 5 Q. Okay. And the MNational Abortion
5 neminate you or how do vou get on that board? 8 Federation, they don't run the clinics? They
7 A. You make an application and you gain 7 evidently provide some protocol but --
8 board approval. 2 A. They do not run clinics. Correct,
9 Q. How many members are on that hoard? 9 Q. Any other boards?
10 A, Approximately a dozen. 10 A. ['m also on the beard of The North
11 Q. Isthis a national erganization? 11 Dakota Women in Need Abortion Access Fund.
12 Al Yes, it is. 1z Q. And how long have you been on that?
13 Q. What does it do? 13 A, M vears.
14 A, 'The Abortion Care Network is an 14 Q. And how many board members are there?
15 organization that represents independent abortion 15 A, Approximalely a dozen.
14 providers, 16 Q. And how does one get on that board?
17 Q. What do you mean by independent 17 A, Makes an application and the board
18 abortion providers? 18 determines if that person will be on the board or
19 A, Independent abortion providers are 19 not.
20 providers like Red River Women's Clinic that have 20 Q. Okay. And that's just within the
21 no national affiliate. 21 State of North Dakota, right?
22 Q. And I'm gonna ask you: What national 22 A, Yes.
23 affiliate? Give me an example of that. 23 (). What does this organization do?
24 A. Foran example, Planned Parenthood is 24 A, The North Dakota Women Abortion
25 part -- is a, you know, the Planned Parenthood 25 Access Fund is a 301(¢3 charitable fund thal helps
5 (Pages 14 to 17)
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1 women seeking reproductive healtheare services at 1 affiliate which is associated with Planned
2 Red River Women's Clinic afford those services. 2 Parenthood Federation of America.
3 . So they pay the fees then? 3 Q. So the answer is yes?
4 A, They assist with grants for services. 4 A Yes.
3 Q. Do they issue the grants themselves? 5 Q. Okay, Any other organizations or
& A, The Red River Women's Clinic bills & boards you're -- you're on?
7 the WIN Fund [or the grants given to women, 7 A, T'was recently asked to join the
8 Q. Okay. And so the funds come from B Social Workers for Reproductive Justice Advisory
2 this access fund organization that you're 9 Council. [don't think that's really considered
10 involved with, correct? 10 a board thougl
13 A. Yes. 11 Q. Are you on that?
1z Q. Sothere's a - I'm gonna nut it in 12 AL TU's mewly formed. That's all 1 can
13 laymen's terms.  [f the cost is let's say $300, 13 - that's all T know about it at this point.
14 the woman comes up with $200, this access fund 14 Q. Okay. You've been asked but you
15 would then make up the $300 difference? 15 don't know if you're on it or not?
16 A, Not every time. 16 A. Tknow I'mon it. It's a very new
17 Q. No. Butto the extent that they do, 17 organization. We have not even had a meeting.
i is that kind of the way it works? Just as kind 12 (3. Okay. Do you know what the purpose
19 of an example? 19 of this organization is?
20 A, If the woman meets the guidelines set 20 A, 1don't think that's been -- I don't
21 out by the board of the WIN Fund to receive grant 21 think the mission statement has been created.
22 money, it will be designated towards her, yes. 22 Q. Okay. Any other hoards?
23 Q. Olay. Any other boards? 2 A. Not that I can think of, no.
24 A. Yes. The North Dakota Planned 24 MR. GAUSTAD: Would you mark
25 Parenthood Advisory Council. 25 this, please.
Page 19 Page 21
1 Q. And what is that? 1 {Deposition Exhibit No. 8 was marked
2 A. It is a board for the local Planned 2 for identification.)
3 Parenthoed affiliate, and we advise the Planned 3 Q. Ms. Kromenaker, {(phonetic) did [ say
4 Parenthood public affairs office and provide 4 that right?
5 support. 5 A, Kromenaker.
& Q. That I don't understand. What do you 6 . Kromenaker. Sorry. You have Exhibit
7 mean provide support? [t's a lot of words that 7 Number § in front of you?
8 didn't say much to me that candidly. g A, Yes, [do.
9 A, Lsit on the advisory commitiee of 9 Q. And looking at the last page, that's
10 somebody who is knowledgeable about reproductive 10 your signature?
11 health in North Dakota, and I provide that 11 A, Itis.
12 information and -- (o the Planned Parenthood iz Q. Okay. We talked about you becoming
13 affiliate. 13 clinic director in 1998, and I'm looking at
14 Q. And that's T think Dr. Eggleston 14 paragraph 3. "As director, [ am responsible for
15 talked about some advocacy -- Planned Parentheod 15 overseeing the Clinic's day-to-day operations.”
16 advocacy that she was involved with that. Ts 16 Da you see that?
17 that the Planned Parenthood you're referring to? 7 A. Yes, [ do.
18 A. [dan't think Dr. Eggleston is 18 Q. And then you describe what that
19 involved in the advocacy. There's a public 19 means. As [ understand, it includes personnel
20 afTairs office of the affiliate that she works 20 matters?
21 for that is focated here in Fargo, North Dakota. 21 A. Correct.
22 €. Okay. And is this Planned Parenthood 2z Q. Tell me what you do with personnel
23 Advisory Council kinda part of the Planned 23 matters.
24 Parenthood Nationai Organization? 24 A. Thire and schedule staff.
25 A, 1f's associated with the St, Paul Z3 Q. Youschedule Dr. Eggleston?
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1 A. Twork with Dr. Eggleston on her 1 birth control to non, you know, patients who are
2 schedule, yes. 2 not having an abortion that day.
3 Q. s that -- and what about the other 3 . And so you're previding the
4 physicians that perform abortions? Are they 4 information primarily on the abortion services,
S scheduled through you? 5 correct?
4] A. Yes. & A, No. I'm providing information on alf
i Q. Are those other plysicians, are they 7 of the services that we offer at the clinic,
8 OB/GYN or are they just in the family practice 8 Q. Ckay. Butif90 percent of your
g that Dr. Eggleston has? g services are abortion, it would be about 94
10 A.  All of our physicians are board 10 percent of the information you're providing would
11 cettified family medicine. 11 be about abortion?
12 Q. Okay. Soare they OB/GYN or not? 12 A, That's correct.
13 A. WNo. They are family - they are 13 Q. Istiis information in written form
14 beard certified in family medicine. i OF
15 Q. Okay. And then you -~ part of your 15 Ao 1t's in various forms.
16 day-to-day operations is the clinic's business 16 Q. Okay. Isitin written {form that the
i7 affairs. Tell me what that means. 17 State of North Dakota requires?
18 A. It means | run the pay roll, [ pay 18 A Yes.
1% the bills, oversee ordering supplies. 15 Q. Okay. And you provide that
20 Q. Anything eise that would fali within 20 information --
21 that business atfair? 21 A, Yes.
22 A. No, I don't think so. 22 Q. --that's part of your day-to-day
23 Q. And then you say, "serving patients 23 operations, correct?
24 in virtually all non-medical capacities, 24 A, Yes.
25 including education, counseling, and billing.” Q. s there information that the clinic
Page 23 Page 25
1 Do you see that? has prepared itself?
2 A, Yes. A. On our website we have information.
3 Q. Tell me what you do as far as the Q. But that's ~ do you provide that
4 non-medical education. then to the women when they come in? Is that
5 A. T often make appeintments, and when part of your day-to-day operations?
6 patients are in the clinic, T answer guestions A. Well, I maintain the clinic's
7 and provide them information. website, s [ believe that women receive
8 Q. What type of information do you information from us in a variety of ways -
9 provide them? Q. Ofkay.
10 A, Information about the services that A. -- both with the state required
11 Red River Women's Clinic offers. materials, verbally over the phone asking
12 Q. Are patients in there for only one questions, they may visit our website ahead of
13 reason to get an abortion? time to get some of that information, and then
14 A. No. when they're physically in the building, we
15 Q. Okay. How much of your - of the Red provide them information both, you know,
16 River Clinic is abortion? Percentage wise. verbally, written, however they --
17 A, Qver 90 percent. (J.  When the patient comes in, are you
18 Q. Would that be, you know, the revenue the designated go-to person then to say if
19 stream too? [s that what you're - be 90 percent there's some question they have it's talk to
20 of the revenue is from abortions? Tammi?
21 A, Yes. A, What do vou mean by when they come
2z Q. Sotell me what the other ten percent in?
23 comprises of. Q. When they walk into your clinic and
24 A, We do walk-in pregnancy tests, sexual they're looking for information, are you the
25 transmitted infection screenings, and provide go-ta person?
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1 A. No. We have many staff who are 1 {ive to seven people who, when P'm answering that
2 frained to provide inlormation. 2 guestion, I'm thinking of who knows how Lo be
3 Q. Okay. And when you say trained, what 3 part of the patient education session.
4 training do they go to to provide that 4 Q. And these five to seven people are
5 information? 5 they -- are they all RNs? Do you know?
8 A, We train our staff. & A, Well, I think I'm gonna -- say --
7 (3. Okay. How? Tell me what you do fo 7 claborate a tittle more that all or our staff
8 frain your stalT, B are, you know, trained and educated to answer
g A, We train our stall on Red River 9 questions throughout the day whatever station a
10 Women's Clinic protocels and how we conduct, you 10 patient might, you know, be at al that time.
11 know, our services at our clinic. Many of our 11 (3. And that training is through the
12 staff are also nurses so they've received 12 clinic?
13 training through their nursing course of - 13 A, And in addition to some of our staff
14 course of education. 14 are nurses, part of their nursing education.
15 Q. Okay. Do they have any other speciai 15 . How many nurses do you have on staff?
16 tvpe of training that they go to so that they 18 A, Approximately five to six,
17 know what type of information, what type of 17 Q. How many social workers do you have
18 responses shouid be given to patients? 18 on staff?
19 A. Many stalf go lo professional i9 A, Tdon't know that [ can at this
20 conferences and we have ongoing, you know, stafl 20 moment tell you every single persen's educaticnal
21 meetings that Dr. Eggleston will be present at so 21 degree. I know for a fact I have a social work
22 thatl staff can ask questions of her. 22 egree and as [ think about our stalf, T don't
23 Q. And she's the one that sats the 23 know -- memorized what all of their, you know,
24 protocels to the procedures for abortions, 24 degrees are.
23 correct? 25 Q. Have you ever advertised -- you're
Fage 27 Page 29
1 A, Yes. 1 the clinic director, have you ever advertised
2 Q. What about as far as your non-medical 2 saying hey were hiring social workers?
3 counseling. What do you do there? 3 A. No. {don't believe we've everrun a
4 A, We educate -- 4 specific add for a social worker.
5 Q. TI'm asking about you. 'Cause you -- 5 Q. How about like psychiatrist ora
6 I'm talking about your day-to-day operations. 3 psychologist? How many are on staff?
7 And you say you serve virtually - patients in 7 A, Zero.
8 virtually all non-medical capacities. And you've 8 Q. Do youknow if you have any licensed
9 said counseling. So I'm asking about you. 9 counselors on staff?
10 A, ['make many of the appointments, and 10 A. Ldo not have any licensed counselors
11 i speak to many patients when they're in our 11 on staff at this time, no.
1z building. 12 (). Have you ever had any licensed
13 Q. So what is it that vou do as far as i3 counselors on stall?
14 counseling? I understand you make the 14 A. Yes, [ have.
15 appointments and you talk o them, but what is it 15 Q. When?
ig that you're doing as far as this counseling is 18 A. Sometime in the past decade.
17 concerned? 17 Q. Okay. Do you know flor a length of
18 A, 1t's part of our patient education 18 time they were empioyed?
15 process of taliking with the woman about her 19 A, thad astalf person who was getling
20 circumstances and her situation and providing her 20 her master's and licensing. I don't recall the
i information on what she needs from us that day. 21 exact dates when she was from master's to
22 Q. How many people are providing this 22 licensed and, you know, she worked at our ¢linic
23 nern-medical counseling besides you? 23 throughout that time.
24 A, Most of our stafl are cross-trained 24 Q. And she's no longer with the clinic,
25 in many areas, $o it -- there's approximately 25 correct?
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1 A, Correct. 1 shown in Exhibit Number 3 - or excuse me,
2 Q. Do you know why she left? 2 paragraph 3 of Exhibit Number 87
3 A. She needed full-time enyployment. 3 A. Ne.
4 Q. The billing is pretty 4 . Why is it your fees, as far as the 12
5 self-explanatory [ suspect? You send out the 5 o 13, why does it go up?
6 bifls and you receive payments. Or is therg 6 A. We have to pay the physician more.
7 something more to the billing? 7 Q. Do you know why that is?
8 A, No. It's a very straight forward. 8 A. My understanding it's standard to pay
9 We don't bill patients. The patients pay the day 9 the physician more after the first trimester.
10 that they receive their services. 10 Q. But do you know why that's standard?
11 Q. Before ~ 11 A. Because of their skill and expertise
1z A. Butbilling - 12 and the procedure may take a little bit more of
13 Q. -- is that before they walk in? Do 13 their time.
14 they come to the desk and say here's my money? 14 (. Okay. Any other reason that you know
15 A. No. i as to why it costs more?
16 Q. When is it in the process that they 16 A. No.
17 cut the check? 17 Q. Is there - does the National
18 A. We don't take checks. Patients 18 Abortion Federation kinda set the standard?
19 pay -~ 19 A. No, they do not.
20 Q. It's an analogy. ['m sorry. 20 Q. In paragraph 4, of your declaration,
21 A. - patients pay after we've 21 which is Exhibit Number 8, you say the clinic is
22 determined how far along they are, what their 22 only open one day per week, correct?
23 blood type is, if they want ST testing or not, 23 A. That's what it says, yes, and that is
24 and wlhat method of birth controf they want or 24 generally true,
25 not. 25 Q. Isthere a time when it's open more
Page 31 Fage 33
1 Q. And--'"cause that's all factored in 1 then one day per week? Or excuse me, performs
2 to what the fees are going to be then? 2 abortions more then one day per week?
3 A. That is correct. 3 A, Yes.
4 (2. How much is i for an abortion? 4 Q. How often does that happen?
5 A. An abortion in the first trimester 13 5 A, Onee every couple of imonths.
6 $350. 3 Q. Okay. And how many days does --
7 Q. And that's the first -- how many 7 every couple of months does it occur? Is it two
8 weeks of Imp is that? g days? Three days? Four days?
9 A. Upto 12 weeks. 9 A. Two days per week.
10 Q. Okay. And then afier 12 weeks is it 10 Q. So the maximum is two days per week?
i1 mote? 11 A. That is generally the practice, yes.
12 A, Yes. 12 Q. Andwhy is it that vou're only
13 Q. How much? i3 performing abortions one day per week?
14 A. 12 to0 13 weeks is 3600, 14 weeks is 14 A. That's our physician availability and
15 5750, 15 weeks is $830. 15 our patient demand,
16 . And how long have you -~ that fee 16 Q. And you're lalking doctor - the
17 structure been in place? Have there been 17 three physicians that you've got? Those are --
13 changes? 18 they can only come in one day a week?
19 A. There's been changes in the 15 years 19 A. Correet.
2 that we've been open, I believe the fee 20 ). Have you ever advertised to bring a
21 structure that's in place right now has been in 21 physician on fulf time?
22 place for at least the last -- we've not raised 22 A, No.
23 our prices in three to five years. 23 Q. Why not?
24 Q. Do you have any other 24 A. Wedon't have the capacity to provide
25 respensibilities at the clinic other than what's 25 a physician with full-time work.
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1 Q. Just not encugh patients? 1 A. Yes, I do.
2 A, Correct. 2 Q. You say, "Fifty-eight percent of the
3 Q. Any other reason why you wouldn't 3 clinic's patients already have children and many
4 bring on a physician more then just one day per 4 do not feel they can adequately parent and
5 week to do abortions? 5 support additional childrer." Do you see that?
& A. No. ) A, Yes,
7 Q. Isthere any other reason why you're 7 Q. Where would I look to get this
8 not open more then one day a week other than we g information to support that?
9 don't have enough patients? 9 A. From the North Dakata Department of
10 A, We're only open to perform abortions 10 Health reports.
11 one day a week due to patient demand and our 11 Q. And where would that show me that
1z physician schedule. 1z they do not feel they can adequately parent and
13 Q. Okay. And the physician schedule, i3 support additional children?
14 that's based upon patient demand too, isn't it? 14 A, That's from information that patients
15 A Yes. 15 provide to us.
16 Q. So uliimately it's, we just don't 16 Q. And where would I loak to find that
17 have enough patients to warrant more then one day 17 type of information then?
18 per week? 1 A. Patients have a form that they fill
19 A. That's correct. 19 out plus they also tell us that verbally.
20 Q. Aay other reason why you don't 20 Q. Olay. So I'd lock to those forms,
21 perform abortions more then one day per week? 21 correct?
22 A, None that T can think of, 22 A. Yesh. There's forms that the
23 Q. And there's nothing in the state 23 patients tell us about their reasons plus they
24 statutes that you're aware of that would preclude 24 also, when they make their appointment, when
25 you [rom being open or offering abortions more 25 they're at the clinic, will say why they are not
Page 35 Page 37
1 then one day a week, right? 1 going to continue this pregnancy.
2 MR. BROWN: I'm gonna object to 2 Q. And is that type of information then
3 that. That's a legal question. She doesn't have 3 put into their medical records?
4 any familiarity. She's talking about the 4 A. The patient fills out a form.
5 practices not the law. 5 Q. Okay. But when they're at the clinic
6 Q. Are you -- thank you. Are you aware 6 does that -- do they tell you why they're seeking
7 of anything that svould preclude you from being - 7 an abortion? Does that then show up in their
3 from providing abortions more then one day per 8 medical records?
9 week? 9 A, You know, if I'm making an
10 MR. BROWN: You can answer the 10 appointment for semebody and she tells me her
11 question. 11 story over the phone, no, [ do not write that
1z THE WITNESS: !don't know of 1z story down on the appointment sheet.
13 any law, no. 13 Q. Do you know if others write this Lype
14 Q. How about anything that would 14 of information in those medical records?
15 prectude you other than the number of patients i5 A. Not when a patient tells us
16 that want to have an abortion is -- are there any 16 information over the phone.
17 other reasons why you couldn't offer abortions 17 Q. How ahout in person?
18 more then one day per week? 18 A, There are limes where a patient will
19 A, None that T can think of 19 tell us things that we may record but it's not --
20 Q. Then looking at paragraph 3 of your 20 there's nol a specille form that -- I'm imagining
21 declaration. Do you have thai in front of you? 21 a checkbox form where we, you know, write down
272 A, Yes. 2z this, that, or the other that the patient said.
53 Q. Okay. In that pacagraph you set out 23 Q. What aboul a nen checkbox? Tell me
24 the reasons why wonten seek abortion services. Do 24 the comments the patients made that you would
25 you see that? 25 include within their medical records.
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1 A, Yeah, We may wrile down some of what 1 (3. How about with respect to -- that the
2 they share with us. 2 pregnancy threatens their health?
3 Q. So that fifty-cight percent that 3 A, Ne, Hdo not.
4 you're referring to in paragraph 3, that only 4 Q. Does the elinic - does the clinic
5 relates to the clinic's patients having children. 5 caleulate that at all?
6 Does that fifty-cight percent also mean - that's g A. Neo.
7 -- I'm trying to connect the dots here with the 7 Q. But that's something as far as the
8 -- [ifty-cight percentage is only with respect to 8 pregnancy threatens their health, you would
8 the patients that already have children, comrect? 9 certainly see that in the medical records,
10 A, Fifty-eight percent of our patients 10 worldn't we?
11 already have had at least one child, yes. That 11 A. I'm not a physician and can't - can
1z is correct. 1z you rephrase the question?
13 Q. Going on in that sentence, that 13 Q. Well, if the pregnancy threatens the
14 fifty-cight percent doesn't necessarily reflect 14 health, and they're in there - they're secking
15 the -- that they do not feel that they can 15 an abortion because -- vou said it threatens
16 adequately parent and support additional 16 their heatth. Wouldn't [ expect to see that in
17 children. You haven't done that math 17 their medical records?
18 calculation, have you? 18 A. It's possible.
19 A, Tdon't calculate or fabulate 19 Q. Have you ever seen -- you don't know
20 patients' reasons. 20 -- poorly worded question. Are you aware of an
21 Q. Okay. But do you follow what I'm 21 instance where an abortion was performed because
22 saying is you've got a 50- -- you've got a 22 of - the pregnancy threatens the health and it
23 specified perceniage of ~ in paragraph 3. That 23 didn't appear ir the medical records?
24 specified percentage only relates to your 24 A. Thave instances where patients have
25 patients that already have children, correct? 25 heen recommended not to continue their pregnancy.
Page 39 Page 41
1 A, Fifty-eight percent of the clinic's 1 And we have, at times, received records of their
2 patients already have children. That is correct. 2 current health condition from their referring
3 Q. Okay. And you haven't done that same 3 provider. '
4 type of tabulation with respect to those that do 4 Q. And that - those records would then
5 not feel they can adequately parent and support > be within your records for that patient, correct?
6 additional children, correct? 6 A, Ifwe had -- ves. Yes.
7 A, That is correct. I have not 7 Q. And if the patient talked to you
8 tabulated that, 8 about ['ve been the subject of domestic viclence,
g Q. You make reference to younger @ you'd expect to see that in their records too,
10 patients. Do you see that in paragraph 37 10 wouldn't you?
i1 A. Yes. 11 A, Not necessarily. Domestic violence
1z Q. About their education and development 12 is very commen and we hear it many times from
13 and ability to provide for children in the 13 patients so it's not semething that is -- that
14 future, Are - what percentage of yvour patients 14 would always be written down or there's not a
1 are minors? 15 checkbox For that.
le A, Approximately five percent. 16 Q. Okay. How about if they were the
17 Q. And you also make reference to, they i7 subject of rape? Would we expect o see that in
18 seek abortions because they are pregnant as a 18 their medical records? That they've disclosed to
19 result or rape, or domestic violence. How many 13 you I was raped and [ became pregnant?
20 of your patients do you kinow are pregnant because zZ0o A, [apatient discloses it, it's
21 of'a rape or -- do you know? 21 possible it wouid show up in her medical record.
2z A. No. [den't tabulate that. 22 Q. And so you're telling me it's
23 Q. Do you do any tabulation as to how 23 possible it may not show up as well?
24 many patients are subject to domestic violence? 24 A. That is correct.
25 A. Neo, [donot. 25 Q. And then you go on to say that
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1 patients are informed of the risks associated 1 informed consent or is that --
2 with abortion and childbirth, and this is not the 2 A. No. We do not tell them that their
3 only thing that women consider in deciding 3 uterus will not fall out.
! whether or not to have an abortion. Do you see 4 Q. !understand.
5 that? 5 AL Thal's not part of the informed
6 A, Yes Ido. & consent.
7 Q. What risks are you referring to as 7 (. 1understand that it's a question
8 far as associated with abortion? 8 that they're posing after they've read that
9 A_ Aspart of the required 24 hour ] informed consent statement, correct?
10 informed consent statements that we read to a 10 A, Sometimes before.
11 woman, we list the risks of abortion. i1 (. What are the risks of -- associated
12 Q. That's it? Is there anything else 12 with chiidbirth that you are referencing in
3 that you're aware of? 13 paragraph 57
14 A. We read quite a bit to the patient as 14 A. That's also required as part of the
15 part of that informed consent process. 15 informed consent.
ie Q. Okay. And that's coming from the 16 Q. Soit's - whatever's in that
L7 State of North Dakota? 17 informed consent, that's what you were
18 A. Ttis the requirement of the State of 18 referencing in these risks associated with
19 North Dakota, yes. 19 abortion or childbirth?
20 Q. Other than whati's in that informed 20 A, Yes,
21 consent statement, what other risks that you are 21 Q. And then you've got that inform
22 aware of that are associated with abortion? 22 consent and you go on to say, that is not the
23 A. What risks am I aware of? 23 only thing that women consider in deciding
24 Q. Well, because you say, "while the 24 whether or not to have an abortion,” and I've got
25 patients are informed of the risks associated 25 some here {isted in paragraph 5. Is there
Page 43 Page 45
1 with abortion,"” is that the only thing that you 1 anything else that you know of as to what women
2 talk to them about is what the State of North 2 cansider in whether or not to have an abortion?
3 Dakota requires you to -- 3 Other than what's enumerated in paragraph 3.
4 A, We read the required statements to 4 A, Tthink it's alluded to in some
5 the patients and a patient -- patients will often 5 younger patients but, you know, the ability to
6 ask questions and we answer those questions. 3 provide that's not only younger patients, so
7 Q. Concerning the risks associated with 7 tinancial reasons. [ believe -- [ don't know
8 aborfion? 8 that I could give you a complete list of every
9 A. Correct. 9 reason that every patient has ever, you know,
10 Q. And those risks associated with 10 told us. These are the general, sort of, most
11 abortion, as 1 understand, those are the things il typical reasons that we hear but many -- you
12 that are within that informed consent from the 12 know, every womern is unigue, every women has a
13 State of North Dakota? 13 unique situation and will lave her own reasons.
i4 A. Yes. 14 Q. And in paragraph 3, are these reasons
15 Q. Do you know do you talk to the 15 why women would seek an abortion or actually have
16 patients about any other risks that may not be 16 an abortion?
17 listed in that informed consent that are 1 A 1 believe women seek an abortion
18 associated with abortion? 18 because they don't want o be pregnant [or some
i9 A. Yes. Patients ask many questions 19 [EASOM.
20 about the risks of abortion. 20 Q. And tell me what reasons they
21 Q. Give me an example of -- 21 consider not having an abortion. Do you know?
22 A Am 1 going to die. 22 If a patient comes and decides not to have an
23 Q. Any other -- 23 abortion, do you kiow what factors that --
24 A, Will my uterus fall out. 24 A, Many of the same exact reasons.
25 Q. Aadthat's all listed from that 25 Q. That are listed paragraph 57
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1 A, Yes. 1 A, No.
2 (. Do you need g break? Z Q. And tell me what information do you
3 A, No, Edonot. Thank vou, 3 gel from a woman when they cail in for the
4 Q. You're sialement in the last sentence 4 appointment.
5 of paragraph 3, you say, "women take several days 5 A, Alot
6 or weeks to decide whether to continue the 6 Q. Tell me what's the protocol as to
7 pregnancy or have an abortion.” Do you ses that? 7 what the clinic requires to -- the information
3 A. Yes, [ do. g you're reguired to get.
9 Q. Tell me the -- when a woman [irst 9 A, We first ask her if she's confirmed
Lo calls to schedule an appointment, what's the 10 the pregnancy with a pregnancy test, her name,
11 length of time before they're actually brought 11 age, date of birth, where she lives, her last
12 into the clinic? 12 period, whether or not she's been a patient at
13 A, Atleast 24 hours, and it can vary 13 our clinic before, we ask her if she's had an
14 depending on the woman's financial situation, 14 ultrasound with this pregnancy, then we asl her a
15 ability to gat time off from work, provide child 15 series of medical history questions. Would you
16 care if she has children she needs to, make the 16 like me to list those?
17 trip to Fargo, and our availability, 17 Q. Just-- go ahead. Yes.
18 Q. And at that point when they call, 18 A, We ask her what medications she's
19 have they made the decision, at least initially, 19 taking, we asik her if she has a history of
20 that they want to seek an abortion? That's why 20 asthma, diabetes, seizures, high blood pressure,
21 they're trying at get an appointment at your 21 we ask her if she has a history of heart surgery,
2z clinic? 22 or heart condition, we ask her if she has a -- if’
z23 A, [would assume that somebody calling 23 she's taking blood thinners or has a bleeding
24 and saying [ would like to make an appeintment 24 disorder, and we ask her if she has any other
25 for an abortion has made that decision that that 25 medical problems that she knows of and we also
Page 47 Page 49
1 is her intention. 1 ask her if she's been hospitalized for any reason
2 (2. Okay. And so once that initial phone 2 other than childbirth.
3 call is made, the decision has been made that 3 Q. Okay. Those are things that are
4 she's going to seek and abortion, it's just 4 required by the clinic protocol, correct?
5 trying to schedule things out is the problem? It 5 A. Dr. Eggleston has directed us to ask
6 couid be - it has to be at least 24 hours but if 6 those questions to screen for medical situations
7 there's a [onger period of time, it's justa 7 that might require more information before the
8 scheduling problem then, correct? 8 patient comes and sees us.
5 A. Well, she, you know, has to wait at 9 Q. Okay. And that would then be within
10 least the 24 hours required by faw and then i0 their medical records? You retain that
Ll there's a variety of factors that may play into 11 information?
12 how soen she can get in. This sentence is 12 A, That appointment sheet, it is part of
13 referencing what [ believe happens before she 13 her medical record.
14 even makes the call to us. 14 Q. And to the extent that you -- is
15 Q. Okay. So when they make the call to 15 there space in that appointment siieet {o add
lé you, they've already gone through this several 16 additional comments the patient may provide {o
17 days or weeks of deciding whether they want to 17 you do during this communication?
13 coatinue the pregnancy or have an abortion? 18 A, Yes. There's spots where somebody --
19 A. That's my experience, yes. 19 i a patient tells me she's been raped, [ will
20 (3. Have they ever told you when they 20 write rape on there because we also waive her fee
21 call for the appointment, geez, this has taken me 21 at that time, so it's an indicator that this
22 forever to decide? 22 person s not going to be paying the fee.
23 A, Yes, 23 Q. Okay. And to the extent that you
24 Q. And is that something that would get 24 might write down things like rape or domeslic
25 noted in the records somehow? 25 violence or the reasons why they're seeking an

13 (Pages 46 Lo 49)
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1 abartion, it would be within that type of initial 1 paragraphs that tallk about the harm to Red River
2 appointment? 2 Women's Clinic in my affidavit.
3 A, Fgenerally don't make those kinds of 3 (J. The affidavit that's marked as
4 notes on the appointment sheet. [ would put 4 Exhibit Number 87
5 rape. The only other note [ would put is if the 5 A, Yes,
6 patient says she has, you know, an [LJD. & (3. Do vou know what the harm to the
7 (3. And these -- the items in paragraph 7 clinic would be from 14536 thal's not in your
B 5, as [understand i, you're trying (o explain ] affidavit?
9 what the impact of this Heartbeat Detection Bill 9 A, | believe the harm would be we would
10 has on women, correct? Your patients. 10 no longer be able to stay open.
11 A, [think paragraph 5 is just 11 Q. Why?
12 explaining why women seek abortion services. 12 A, 'Cause the vast majority of our
13 Q. Okay. Paragraph 7 of Exhibit Numbet 13 patients would not be able to comply with H.B.
14 8. You say, "it would be difficult for most 14 14306,
15 patients to schedule their abertion prior to the 15 Q. And why wouldn't they be able to
1é cutoff of approximately six weeks impased by FLB. ig comply with H.B. 14567
17 1436." 17 A. For all the reasons [ listed in
18 A, Yes, Isee that 18 paragraph 7.
19 Q. And that's the Heartheat Detection 19 Q. Okay. Any other reason?
20 Stafute, right? 20 A. No.
21 A, Yes. 21 Q. i you're open more then one day a
22 Q. Does that statute actually make 22 week providing services though, would that still
23 reference to a time period? Do you know? 23 be the same scenario?
24 A, My understanding of HLB. 1436 is that 24 A. The patient population wouldn't be
25 it says noe abortion can be performed once a 25 any different if we were op- -- there's -- by
FPage 51 Page 53
1 detectable heartbeat is found. 1 being open more days a week, we're not creating
2 Q. Okay. And you're assuming that that 2 more women in North Dakota and the surrounding
3 ocours at around six weeks? 3 areas that we serve.
4 A, Yes. 4 Q. Okay. Butthat wasn't my question,
5 Q. OCkay. Sotell me what the purpose of 5 I understand that you believe that there's a
6 paragraph 7 is. [s that then to demonsirate the 6 tmited number of customers that you've got or
7 impact or the harm of the women as a result of 7 patients, potential patients that come in for
8 this Heartbeat Detection Statute? 8 abortion services. The question is: Ifyou're
9 A, Can you repeat the question? 9 open more days a week providing abortion
i Q. Yeah. You said paragraph 5 is -- 10 services, would that still be the same? The vast
11 your purpose was to explain why women seek i1 nrajority of your palients would not be able to
12 abortions. 12 comply with 14367
13 A Yes. 13 A. [ think that's stifl correct, yes.
14 Q. I'mtrying to figure out what your 14 Q. Why?
i5 purpose was in drafting paragraph 7. Was that to 15 A, Again, for al} the reasons that are
18 describe what the impact ol the Heartbeal 16 listed in 7 that it takes a woman time to find
17 Detection Statute weuld have on your patients? 17 out she's pregnand, deckde {Fshe wanis an
18 A. Yes. 18 abortion or not, discuss it with family members
19 Q. And ! don't see anything in here 19 and (riends, take a day off of work, provide
20 about the impact, in your affidavit as part of 20 childeare, travel to Fargo, that ail takes time,
2 summary judgment, the impact that 1436 would have 21 Q. Any other reason that you beiicve
2 on the clinic. Is there anything in your 22 other than what you've just described there as o
23 affidavit that makes reference to any harm or 3 why they wouldn't be able -~ even il you're open
24 impact of 1436 has on your ciinic? 24 more then one day a weel, you still believe that
2 A. [ don't believe there's any 25 {436 -~ the vast majority of women would not be
14 (Pages 50 to 53)
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i able to comply with 14567 i starts at PL 624, if my memory serves me il goes
2 A, [believe that is correct. 2 to PL 675 as part of the discovery the plaintilfs
3 Q. As Tar as viability is concerned, 3 provided in this case. Do you know how those are
4 whether an unborn child is viable, do you have 4 created?
5 any qualifications to make that judgment as to 5 A, Yes, We ask patients to fill those
6 when an unborn child is viable? & - the first forms out and the later ones are
i A, No. I'mnot a physician. 7 from patient journats at our clinic.
8 Q. [t takes medical judgement to - I 8 (). Sothese are -- these PL 627 10 694
9 trust, as to whether an unborn child is viable? 9 arg patients that have already had an abortion?
10 A. Viable -- a physician has to answer Lo A Yes.
11 that question. 13 Q. Sothey're sitting in the recovery
1z Q. You're not qualified to make that 1z room filling this cut?
13 determination? 13 A, We have patient journals throughout
14 A, Tam nota physician, no. 14 the ctinic and patients or their support person
15 Q. So the answer is you're not qualified 15 who comes with will often be seen writing in
16 to make that determination? 16 them. The recovery room is where most of that
17 A, To make what determination? 1 writing occurs ‘cause it's a more private space.
18 Q. Asto whether an unborn child is 18 Q. Do vou then retain these? [ mean,
19 viable or not? 19 how do you retain these journals?
20 A. No. Iam not qualified to make that 20 A, Every patient journal that's ever
2l determination. 21 been writien in is within Red River Women's
22 Q. Do you know who Stacey Burns is? 22 Clinic. They never leave the building.
23 A. Yes, I do. 23 Q. Do they ever go -~ do you identify
24 Q. Who is she? 24 which patient they're from?
25 A. Stacey Burns, I don't know her 25 A. No. Unless the patient writes her
Page 55 Page 57
1 official title, but she works for the National 1 name in there, no. There's no way to know the
2 Network of Abortion Funds as their social media 2 identity of a specific patient who wrote those.
3 person, 3 Q. MKB is a North Dakota corporation,
4 Q. Isthat one of the organizations 4 correct?
5 you're involved in? 5 A_ That is correct.
6 A, No. The National Network of Abortion 6 3. Do you know who the ofTicers are?
7 Funds is -- no, T am not involved with The 7 A. Yes, Ido.
8 National Network of Abortion Funds other than the 8 Q. Who are they?
9 North Dakeota WIN Abortion Access Fund is one of & 2 A, Jane Bovard, George Miks, and George
10 member fund of the National Network of Abortion 1o Klopfer.
11 Funds. 11 Q. And who are the directors?
12 Q. 1s she on the board for the North 12 A. These same people.
i3 Dakota Network of Abortion Funds? 13 Q. Same people serve as officers and
14 A, Stacey Burns is not on the board of 14 directors?
15 the North Dakota Women [n Need Abortion Access 15 A. They are the owners and officers of
16 Fund, no. 16 the corporation.
17 Q. Does she altend your meetings? 17 Q. Okay. Which one is the president?
18 A. No, she does not. 18 A, Jane Bovard.
19 Q. Do you know why she sent out this 19 (}. And the other - the other two
20 Twitter? 20 people, what are their positions?
21 A, Stacey Burns is a very active 23 A. Tdon't know.
22 reproductive justics tweeter. [ cannot teil you 22 Q. Don't know. Was she affiliated witl
273 why she sends oul bweets she sends out. 23 The Fargo Women's Health Organization?
24 Q. And then went through and -- with Dr. 24 A, Yes.
25 Eggleston, these forms that are, 1 think it 25 Q. Have they always been officers and
15 (Pages 54 to bH7)
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1 directors as far as you've been there?

2 A. Yes.

3 (3. Other than your attorneys, have you
4 spoken to anybody abouit this case?

5 A. No.
& MR. GAUSTAD: We will keep this
7 deposition open as well for the same reasons
3 that's cited in Dr. Eggleston's deposition.
g THE WITNESS: Okay.
10 MS. CREPPS: Anything else?
11 MR. GAUSTAD: That's it for now.
12 {This deposition was concluded at 1:36
i3 p.n.}
14
15
16
17
i8
19
20
21
22
23
24
25
Page 59
1 NOTARY REPCORTER'S CERTIFICATE
2 STATE OF NORTH DAKOTA
3 COUNTY OF CASS
4 I, Kristen M. Keegan, 4 Notary Public within
3 and for the County of Cass angd State of North
8 Dakota do hereby certify: That the afore-named
7 wilnass was by me sworn to testify the wuth, the
& whole truth, and nothing but the truh,
L] That the foragoing fifiy-nine {39) pages
10 contain an accurate transcription of my shorthand
11 notes then and there taken.
12 [ further certify that T am neither related
13 1o any of the parties or counsel, nor interested
14 in this maiter directly or mdirectly,
15 WITNESS my hand und seal this 4t duy of
15 Decamber, 2013,
17
13 Kristen M. Kesgan
Notagy Public
13 Fargo, Notth Dakota
29
21
22 THE FOREGOING CERTIFICATION OF THIS TRANSCRIPT

DOES NOT APPLY TO THE REPRODUCTION OF THE SAME BY
23 ANY MEANS, UNLESS UNDER THE DIRECT CONTROL AND/OR
DIRECTION OF THE CERTIFYING COURT REPORTER.
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