FILED

MAY 16 2010

BEFORE THE BOARD OF HEALING ARTS 65 State Bossd of Heliig Arts |
OF THE STATE OF KANSAS Ha

A
&
&
#
7

In the Matter of : .
KSBHA Docket No. 17-HAROD&O

Allen S, Palmer, D.O. ' o ‘
Kansas License No. 05-33326

PETITION

e - COMES NOW the Petitioner, the Kansas State Board of Healing Arts (“Board™), by and

'iif}i‘(mig_ﬁ éju_sah R Gering, Deputy Litigation Counsel, (“Petitioner”) and initiates these procé_é{iiﬁgs
S pursuant fo the provisions of K.S.A. 65-2836, K.S.A. 65-28512, and K.S.A. 77-501 et seq. Fot its

cause of action, Petitioner alleges and states;

FACTS COMMON TO ALL COUNTS

1. The Board is the sole and exchusive administrative agency in the State of Kansas authorized

R R B R R T T

o 1o regulate the practice of the healing arts, specifically the practice of osl;eo_pa;thi'cv medicine and
U surgery. K.8.A.L 63-2801 ef seq.
2, Allen S. Palmer, D.0.s (“Licensee™) last known mailing address to the B‘oard.'ié:.-l s

- [ on Missouri 63105,

3. Licensee f{s or has TDeen entited to engage in the . practice -of -

_' Q.s:;éo'pathic ﬁl&di,cine and surgery in the State of Kansas, having been issueci : '(iriginéi, and "
I ?gminanént licensc; No. 05-33326 on or about August 19, 2008, and having renewed rﬁo’st recently

. buch hce.n#e on or about October 31, 2016.

4. Since issuance of licensure in a regulated profession as an ostéopathic mé‘dica} doctor in

2 i the State of Kansas, pursuant to K.S.A. 65-2801, ef seq., Licensee did commit the following acts:
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COUNTI

5. Petitioner incorporates herein, by reference, paragraphs one (1) through four (4) as fully
restated and re-alleged herein, |

8. On or about December 22, 2014, Patient 1, a 13-vear-old female, presented to

' ;Pére:iiﬁbdﬁif’) fot a surgical abortion with a gestational age of the fetus at approximately 10 weeks

- and 'S days. . Paﬁs;nt 1 had indicated that her pregnancy was a result of consensual intercourse with

Iééf:-tix'&'n: 19-year-old boyfriend, Exhibit 1: Patient 1 ‘Medical Records teceived from Planned

'Pz_iréni_ihc%od.

7. On December 22, 2014, an in-clinic suction abortion procedure was performed. by
Licensee,
8. Post-procedure Licensce failed to preserve fetal tissue extracted during Patient 1’sabortion

and submit the tissue to the Kansas Bureau of Investigation (“"KBI™).

9: On o _‘a,bgui Jamuary 16, 2015, Aaron Samulcek, Chief Operating Officer of Planned

Parenthood; filed a complaint with the Board repotting that Licensee, who Mr. Samiuleek states

" ias their employee, “a physician duly licensed to practice medicine and surgery in Kansas, affer -

" ';ﬁ@fffbm;jijg an bortion procedure on a minor less than 14 years of age, did notcomply with KiS.A.

R : . 6S~6? af,}9 ﬁﬁd K.AR. 16-10-2 when he inadvertently failed to preserve fetal ti'ssqé: éx_tracteé during

suich abortion and submit such tissue to the [KBIJ or to a laboratory designated by the director of

the [KBI)? Exhibit 2: Complaint dated January 16, 2015,

10 Oner about June 12, 2015, Planned Parenthood provided medical records for Patient 1 and

a nairalive -teg,airding Plafned Parenthood’s self-reported incident that occurred on December 22,

2014, invelving Patient 1. Exhibit3: Planned Parenthood letter dated June 12, 2015.
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{1, Inits letier, Planned Parenthood outlined changes to policies and procedures that have been
émplememee:i sirice the incident on December 22, 2014, which includes in part, updates fo the
electronic health fecords including new task alerts “to key providers to assure fhe initiation of the
specific process”, color coding of records: 'y'ell'aw for minors 14-17 and blue for minors 13 years
or younger, and enhanced training in regards to KBI packaging and handling processes. [d

12 On or-dbout August 12, 2015, Licensee’s attorney provided a response on behalf of

: i_ic:éﬁéée:. 'Thafieﬁ:er states, iy part, that:

_ [I_lﬁenscej was not aware of nor did he receive trmmng on any policies or

© o procedures rhaintained by [Planned Parentémod} that 'were in place at the time of

the incident to ensure compliance with K.5.A.°65- 67209 and K.AR. 16-10-2. In

) [Lwemg:e 5] opinion and as [Planned Parenthoed] acknowledges in its response to

[anid c;mff ¢ fequest fm: mfo;mation, 1t was [Pla;med Parenﬁh@od’s} madveﬂent

spcmﬁcdﬂv thii‘ fax]ua eto ntmf"} perwzmcl mveived in the pmced.uxes of the age of
the patient that resulted in the inadvertent violation of the statute and regulation,

See Exhibit 4: Licensees Response p. 1.

13. Licmseé:a was a part-time independent contractor with Planned Parenthood whose sole job

: :w;as 10 perfarm pfo{:edures to ferminate pregnancies that were in a patient’s ﬁrst tr:mester Ia’
e 34 E{Q\WWQ on the date of Patient 1's procedure Licensee was “covering for the medacai
i dlrectm :'x;f;h(i was on vacation for the holidays.” Id a2,
- 15 ‘Licensee’s habit before performing a procedure wéts-' to review a patient’s 'ﬁi%ras:ound to
f;;venf}, wstmoml age, check a patient’s informed consent for sighature, corzﬁrm the patient’s
' undezstandmﬂ oi and consent to the procedure, and perform a physician examination {o verify a

| :pa‘zwnt sheahh fd

15.' : LICQI’ESEL alicgezb that he had never performed an abortion on a miner, less than 14 years of

: agjef ';;{ntil_ Paﬁe’n_ﬁ 1% pmweduze on December 22, 2014; (herefore, Licensee “found it unnecessary
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to familiarize himself in detail with the laws of the State of Kansas requiring the preservation of
fetal tissue extracted during an abortion procedure on a minor who is less than 14 years of age.”
1d.

17.  Licensee’s expectation was that Planred Parenthood “would have adequate procedures in
place w assure comphance with those and ény _Oth'e:r statutes that would be.implicated by the
;ﬁrémcﬁuxéé Ijérf01‘med at the elinic™ fd

| 18 .Licens;'ee maintains that “inadverfent 'f'ailum to é;e_serye fetal tissue was solely the result of
é s_\,{ﬁtéin errc_jr at {P[amed Parenthood] that was caused by ’;hea failure of cliﬁic administrative and
nursmg staff gto follow the procedures in place at the time and further facilitated by inadequate
policies fa;‘ié'pmedmg by that facility.” /d. at4. | |

'1'9«. Additionally, Licensee in his response to the Board states that there is a difference between
the: eiectro:;-ic format of Patient 1°s record versus the printed medical record in the Board’s
pa}saemmn Specifically, Licensee stated the printed record “would have one believe tha‘t the age
'wa& prommenﬂv placed at the top of the first page of the patxent s record, whwh i3 mis}eadmg
- 'fg)r'-mu‘ime- review prior to the procedure being performed.” Id at 3.

20 On or about May 8, 2017, the Board received additional information from ‘Planned

5'Parentheod that included electronic screenshots of Patient 1°s medical record. See Exhibit 5.

_: 2% ; g z&ci_ci:iﬁomﬂly, M. Samuleek provided a letter with the records stating Planned Parenthood

i i .‘ d melssed ihf: following:

s ;_;[S}crcen shots of the entire electronic medical record, given the limitations of the
. software “iavolved, as best we could reproduce as they would ‘have: been
: :eluctromealiy dlbpl&} ed immediately prior to the abortion procedure performed

- December22, 2014, for [Pa‘aent 11. We have been advised by our electronic health
_ 'rewrds vendor that information in these medical records for this patient would have

I’etman 3 .
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been added to by the physician’s documented procedures, but, the patient’s name,
gender, date of birth, weight, address, phone number, medical record number,
insurance, preferred language and physician name would have appeared on her
medical records and would néver be changed or overwritten. . . .

1 am enclesing a photocopy picture: of an exempiar patient identification band

which shows what information would have been contained on the” patient

A

2

i

B

40

dn ia‘fi *eibcrtien pracedure that is performed on a minor who is less than 14 yém-s of age on the

identification band for this patient.

K.S.A, 65-67a09 states:

(a) This section shall be known and may be é::i_t(:d as the child rape protection act,

(b) As used inthis section: . . . {’?) ‘Physician’ means-any person licensed to practice
medlcme and surgery,

{c) Any phymc;an who performs an abumon ond; mmor who was Iess f.han 14 years
rules and ;eauiatxons adopted by the ait{)mey general pursuant to this section,
fetal tissue extracted during such abortion. - The physwmn shafl submit such
fissue to the Kansas bureau of investigation or to a laboratory designated by the

- director of the Kansas bureau of investigation.

(e} Failure of a physician to comiply with any provision of this section of any-.
rule or regulatmn adopted hereunder: (1) shall constitute unprofessional -~
conduct for purposes of K.8.A. 65-2837, and amendments thereto; and (2) isa

class A, nenperson. misdemeanor upon a first conviction and a sever;ty level IG S

nonperson felony upon a second or subsequent conviction.

Kun, Stat, Ann. § 65»6?&09 (2005) femphasis added).

KLS.AL 65-67a09(¢) duds not require knowledge or intent of Licensee under the law.

K.S.A. 65-67a09 places the responsibility for preservation and submission of fetal tissue

" 'pelfﬁrmmg physzczan in this case, Licensee; not Planned Parenthood or its staff,

KA.R 16-10-2(a) states:

~ Petition
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Each physician who performs an abortion on 2 minor who is younger than 14 vears
of age shall perform or shall ensure that the physician’s staff’ performs the
following steps:

(1) Keep at least one fetal tissue collection kit provided by the KBI on hand at all
times and obtain replacement kifs ﬁGm?ﬁlé KBI as needed; and

(2) Collect, preserve, and ship fetal fissue using one of these fetal tissue collection
kits.

Kap, Admin. Regs. § 16-10-2 (2005) (emPlﬁféis.added).
26.  K.AR. 16-10-2(a) does not reél;ire knéwiédge _oir"infem. of Licensee under the law,
27 KAR. 16-10-2(8) places .msp(msiibility‘- on the _p]iy.gician, who performs an abortion
procedire on a minor who is less than 14 years of age'; to either perform the steps required for fetal
tissue ébileétimﬁ or ensure the physicians staff’ perform the steps. In this case, Licensee was
réspans_éhie f{ﬁr the fetal tissue collection andfor fo a’ns’ufe: ﬂie fetal tissue collection oeeured; not
Planied Parenthood orits staff.

28 1 gnorance of the law is not a defense or excuse that is recognized in Kansas. See Chelf v.

Stale, 40 Kmi_A-pp‘Ed $22 (2011} (finding that an -inmétc:Was-mt_deprived the right to proéjed:u:al‘ .

31-'Idﬁa-br(§éess rights when he claimed he did not know the Department of Corrections adOpté,d. a 'I':U.—' :

o §a§z deaﬁﬁme iaz filing 4 personal injury claim. The court stated ‘ignorance of the law excuses no

'ont, nm because courts assume evervone kiiows the law, but because this excuse is one aﬂ will.

: j-pl ead and no ene can refute.”) (internal citations omitted); see also State v, Jmes, 47 K'anxApp.Zd

: '_5;1.”2_3.(20512)'5{“Gmcra?ly, citizens of a state are presumed to know that the legislature has made

. ertain Gonduct illegal.”) (infernal citations omitted).

29, Licensee’s acts and conduct constitute violations of the Kansas Healing Arts Act as

follows:

: f"; I’et;twn
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a. K.SA. 65-2836(b), inthat Licensee has committed an act or acts of unprofessional

and/or dishonorable conduct;

b. K.S.A, 65:2836(by as further defined by K.8.A. 65-2837(b)(12), in that Licensee

committed conduct likely to deceive, dé&audf}f harm the public;

e, K.8.A. 65-2836(b) as further defined by K.S.A. 65-2837(b)(30) in that Licensee

f&iled: to properly supervise, direct or delegate ‘éc_:_té which constitute the healing arts to
| persons Who. perform professional - services ?nr’suant- to such licensee’s direction,

s;uper:\ziszi@fl‘i, order, referral, delegation or praé;tiée‘ protocol when Licensee; and/or

d. KIS.A. 65-2836(b) as further defined by K.8.A. 65-2837(b) and 65-67a09(e)(1}, in

that Licensee violated K.S.A. 65-67a09, .ﬁnd armendments thereto. 'Spegiﬁcaiiy, Lic'@néee'

violated 65-67a09 when he performed an abé)';'ziog. On__Paﬁen“t 1, a 13-vear-old female and

fatled to preserve fetal tissue extracted during_sachfabbrtian and failed to sub?nit such tissue

tothe KBiortoa Eabommr‘y dés’igﬂated by the director of the KBI.

a3

{. Pursiant to K.S. AL 65-2836 er. seq., the Board has grounds to revoke, suspend, ceﬁsx:lfe,: o
_:p:i'ai:;_e- on probatipn, fine or otherwise fimit Licensee’s Heense for violations of the Kansaﬁ Healmg |
| : . ArtSAct |
WHEREFORE, Petitioner prays that the Board make findings of fact and conclusions §f
- lawthat Licensée comiiitted these acts in vielation of the Kéﬁsas Healing Arts Act, fhat Licensee's
Ii;(;:féi;;sg to -@f%}_{;ﬁ@@ osteopathic medicine and surgery in the State of Kansas be révioked, suspended,
plai,edonp;:ohatmrx censured, or otherwise limited, and that the Board assess such administrative
S ﬁnesand 1mpose Such costs against Licensee as it shall deem just and proper and as authorized by

Cdaw.
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WHEREFORE, Petitioner further requests this matter be set for a conference hearing

pursuant to K.8.A. 77-533. Tt would be appropriate to set this maiter for a hearing at the next

gvailable Board meeting.

Respectfully submitted,

Sasaﬁ"k
Depuity Litigation Counsel
800 SW Jackson Street
Lower Level Suite A
Topeka, KS 66606

(785) 368-8212
{785)368-8210 — facsimile
susan. gerng@ks.gov
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CERTIFICATE OF SERVICE

. Eia
I, the undersigned, hereby certify that the foregoing Petition was served this | 0 day

of May, 2017, by depositing the same in the United States ..Méii, first-class postage prepaid, and
addressed to:

Allen §. Palmer, D,0.
Licensee

- Clayton, Missouri 63103
om.L. Theis-
- Attarney for Licensee
534 South Kansas Ave.
Topeka Tower, Suite 1400
“Topeka, Kansas 666(3-3436

and the original was filed with the office of the Executive Director:
Kathieen Selzler Lippert

Executive Director
“Kansas State Board of Healing Arts

800 SW Jackson Lower Level, Suite A 7 o,
Topeka, KS 66612 /// VRS
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