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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
SHAREN COPELAND, Individually  : 
and as Mother and Legal Guardian of 
Minor Plaintiff, SYDNEE COPELAND : 
 
  Plaintiffs,    : 
 
 v.      :   Civil Action No. 1:02CV01290 TPJ 
 
HILLCREST WOMEN’S    : 
    SURGI-CENTER, INC., et al. 
       : 

Defendants. 
     : 

 
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ 

MOTION FOR SUMMARY JUDGMENT 
 

Plaintiff Sharen Copeland, Individually and as Mother and Legal Guardian of 

Minor Plaintiff, Sydnee Copeland, by and through undersigned counsel, Regan, 

Halperin & Long, PLLC, hereby submit this Opposition to the Motion for Summary 

Judgment filed by Defendants Hillcrest Women’s Surgi-Center, Inc. and Linwood 

Turner, M.D., P.C.  In support of their Opposition, the Plaintiffs state as follows: 

1. Defendants’ Motion for Summary Judgment must be denied since it is 

procedurally deficient by failing to comply with the requirement of Local Civil Rule 

56.1 which requires that a proponent’s statement of material facts include specific 

references to parts of the record relied on to support each statement. 

2. Defendants’ Motion should also be denied since the facts as pled and as 

developed during the course of discovery, including the depositions of the fact and lay 
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witnesses, clearly establish a cause of action for “traditional medical malpractice.”  

(Duty, breach, causation and damages) 

3. Defendants’ Motion should be denied since the facts as pled and as 

developed during the course of discovery, including the depositions of the fact and lay 

witnesses, clearly establish a cause of action for wrongful birth and/or wrongful 

pregnancy.   

4. Dr. Linwood Turner breached the duty owed to Ms. Copeland by failing 

to successfully perform the termination procedure and by negligently failing to 

determine that he had not completed the termination.  Dr. Turner further breached his 

duty to Sharen Copeland on August 1, 2000, when he again failed to realize that she was 

still pregnant and that he had negligently performed the termination procedure. 

5. Hillcrest Women’s Surgi-Center, acting through its agents, servants 

and/or employees, breached the duty owed to Sharen Copeland in October, 2000, when 

its agents, servants and/or employees told Sharen Copeland that it was normal that her 

menses had not resumed and did not offer her an appointment or advise her to be seen 

by a physician when Ms. Copeland telephoned. 

6. Hillcrest Women’s Surgi-Center, acting through its agents, servants 

and/or employees, breached the duty owed to Sharen Copeland on October 20, 2000, by 

failing to advise her that if she continued with her pregnancy, resulting from failed 

attempted termination procedure, it was likely or foreseeable that any child born of this 

pregnancy would suffer serious birth defects or injuries.   
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7. Dr. Linwood Turner, acting as an agent of Hillcrest Women’s Surgi-

Center, P.C., negligently performed a termination procedure on Sharen Copeland, 

causing her to remain pregnant and give birth to Sydnee Copeland, a child with serious 

birth defects and anomalies.   

8. The facts of this case demonstrate traditional tort principles of duty, 

breach, proximate cause and damages.   

9. District of Columbia common law recognizes causes of action for 

extraordinary medical expenses and damages resulting from the birth of a severely 

disabled child after a failed termination procedure.   

 In further support of their Opposition, the Plaintiffs respectfully refer the Court 

to the attached Memorandum of Points and Authorities. 

Respectfully submitted, 

REGAN, HALPERIN & LONG, PLLC 
 
 
 
 
By:  /s/  
 Patrick M. Regan  #336107 
 Lisa D. Barnett #480535
 1919 M Street, N.W.  
 Suite 350 
 Washington, D.C.  20036 
 PH:   (202) 463-3030 
 Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a copy of the Plaintiffs’ Opposition to Defendants’ 

Motion for Summary Judgment Order was electronically filed in the United States 

District Court for the District of Columbia and mailed, postage prepaid, this 21st day of 

January, 2004 to: 

James M. Heffler, Esquire 
Diane M. Uhl, Esquire 
Heffler, Uhl & Taylor 
915 Fifteenth Street, N.W., Suite 400 
Washington, D.C.   20005 

 
 
 
 

   /s/      
Patrick M. Regan 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
SHAREN COPELAND, Individually  : 
and as Mother and Legal Guardian of 
Minor Plaintiff, SYDNEE COPELAND : 
 
  Plaintiffs,    : 
 
 v.      :   Civil Action No. 1:02CV01290 TPJ 
 
HILLCREST WOMEN’S    : 
    SURGI-CENTER, INC., et al. 
       : 

Defendants. 
     : 

 
PLAINTIFFS’ STATEMENT OF DISPUTED MATERIAL FACTS 

 
 Plaintiffs Sharen Copeland, Individually and as Mother and Legal Guardian of 

Minor Plaintiff, Sydnee Copeland, by and through undersigned counsel, Regan, 

Halperin & Long, PLLC, hereby submit this Statement of Disputed Material Facts in 

support of their Opposition to Defendants’ Motion for Summary Judgment: 

1. On June 26, 2000, Sharen Copeland was seen at Kaiser Permanente 

where it was confirmed by clinical examination and sonogram that Sharen Copeland 

had a singleton pregnancy at an estimated gestational age of eight weeks, four days.  

(See Ex. 1, Kaiser Medical Records, June 26, 2000). 

2. On July 18, 2000, Sharen Copeland presented to Defendants Hillcrest 

Women’s Surgi-Center, Inc. and Linwood Turner, M.D., P.C. for an elective 

termination of pregnancy.  At that time, Dr. Linwood Turner, preformed a pelvic 

examination and an ultrasound.  Based on both of these, Dr. Turner determined that 
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Ms. Copeland had a singleton pregnancy at an estimated gestational age of ten to eleven 

weeks.  (See Ex. 2, Hillcrest Clinic Records, p. 1; Ex. 3, Depo. of Sharen Copeland, p. 

25, lines 3-17). 

3. As of July 18, 2000, Sharen Copeland was pregnant with a gestational age 

of eleven weeks.  (See Ex. 4, Depo. of Defense Expert Charlotte Larson, M.D., p. 33, 

lines 3-21). 

4. On July 18, 2000, Sharen Copeland was told, and it was documented by 

Dr. Linwood Turner, that the pregnancy termination procedure was successful.  (See Ex. 

2 at pp. 1-2; Ex. 3, pp. 32-3). 

5. On August 1, 2000, Sharen Copeland returned to Defendants for a follow-

up examination and was informed that the termination of the pregnancy had been 

successful.  (See Ex. 2 at p. 10; Ex. 3, pp. 40-1). 

6. Defendants did not perform a pelvic ultrasound to confirm that the 

July 18, 2000, termination procedure was successful.  (See Ex. 2, p. 11). 

7. Approximately two months later, Sharen Copeland contacted Defendant 

Hillcrest Women’s Surgi-Center, Inc., inquiring as to the fact that her menses had not 

returned.  She was told that it sometimes takes three months for menses to return.  (See 

Ex. 3, pp. 42-3). 

8. Whether Defendants breached the applicable standard of care by not 

requiring that Ms. Copeland come back to the Surgi-Center for further evaluation when 

she provided the information set forth in the preceding paragraph.  (See Ex. 5, Depo of 

Plaintiffs’ Expert Dr. Michael Ross, pp. 56-58). 
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9. On October 16, 2000, Sharen Copeland sought medical attention at Kaiser 

Permanente for abnormal menses.  At that time, a urine test indicated that Sharen 

Copeland was pregnant.  (See Ex. 6, Kaiser Medical Records, October 16, 2000). 

10. On October 18, 2000, Sharen Copeland was examined again at Kaiser 

Permanente and it was determined that she had a viable pregnancy with a gestational 

age of approximately twenty-three weeks as a result of a probable failed termination.  

(See Ex. 7, Kaiser Medical Records, October 18, 2000). 

11. On October 20, 2000, Sharen Copeland presented to Hillcrest Women’s 

Surgi-Center with reference to the failed termination procedure of July 18, 2000.  At 

that time, Sharen Copeland was told by Dr. Earl Horton, the Medical Director, that the 

facility did not do late-term terminations, and a referral was given for OB care or 

termination.  Sharen Copeland was concerned as to partial birth terminations at this late 

juncture.  Dr. Horton again stated that the facility did not do these procedures, but 

provided her with a brochure from Dr. Allen Kline of Philadelphia.  (See Ex. 2, p. 11-

13; Ex. 8, Depo. of Caridad Wright, pp. 101-06). 

12. At the time of the October 20, 2000 visit, neither Dr. Horton, the Medical 

Director, nor Caridad Wright, the administrator, at Hillcrest Women’s Surgi-Center 

documented any discussion of potential complications or problems associated with 

carrying the pregnancy to full term.  (See Ex. 2 at pp. 11-13; Ex. 8, pp. 101-06). 

13. Whether on October 20, 2000, Defendants advised Sharon Copeland that 

an abortion procedure could still be safely performed at other facilities. (See 
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Defendants’ Statement of Material Facts as to which There is No Material Dispute, ¶ 4; 

Ex. 2, pp. 11-13). 

14. Whether Defendants breached the applicable standard of care on 

October 20, 2000 by failing to provide Ms. Copeland with information concerning the 

likelihood that her unborn child had suffered severe damages due to the unsuccessful 

attempted termination.  (Ex. 9, Affidavit of Plaintiffs’ Expert Dr. Judith Hall at ¶¶ 5) 

15. On November 29, 2000, the minor Plaintiff, Sydnee Copeland, was born 

at Washington Hospital Center at approximately twenty-nine and ½ weeks gestational 

age.  (See Ex. 10, Washington Hospital Center Medical Records, November 29, 2000). 

16. Sydnee Copeland was born with significant birth defects, health problems, 

and will require lifelong medical care.  (See Ex. 11, Life Care Plan of Sharon Reavis, 

R.N., M.S., C.R.C., C.C.N.) 

17. Whether Sydnee Copeland’s birth defects and other disabilities were 

proximately caused by Defendants’ failed termination of Sharen Copeland’s pregnancy.  

(See Ex. 9, Aff. of Dr. Hall at ¶¶ 4; Ex. 5, pp. 59-73). 

18. Whether Defendants breached the standard of care by failing to 

successfully complete the termination of Sharon Copeland’s pregnancy on July 18, 2000 

and recognize it on July 18, 2000 or August 1, 2000.  (See Ex. 5, pp. 28-54). 

19. Whether Plaintiffs have produced lay and expert testimony supporting a 

claim for medical malpractice by the Defendants which directly and proximately caused 

the severe injuries sustained by Sydnee Copeland. (See Ex. 5, pp. 28-54; Ex. 9). 
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20. Whether the minor Plaintiff will ever be able to live independently. 

(Ex. 11, p. 16). 

21. Whether the catastrophic damages sustained by Sydnee Copeland were a 

foreseeable consequence of the Defendants’ negligent medical care as alleged.   

Respectfully submitted, 

REGAN, HALPERIN & LONG, PLLC 
 
 
 
 
By:  /s/  
 Patrick M. Regan  #336107 
 Lisa D. Barnett #480535
 1919 M Street, N.W.  
 Suite 350 
 Washington, D.C.  20036 
 PH:   (202) 463-3030 
 Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

SHAREN COPELAND, Individually  : 
and as Mother and Legal Guardian of 
Minor Plaintiff, SYDNEE COPELAND : 

  Plaintiffs,    : 

 v.      :   Civil Action No. 1:02CV01290 TPJ 

HILLCREST WOMEN’S    : 
    SURGI-CENTER, INC., et al. 
       : 

Defendants. 
     : 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLAINTIFFS’ OPPOSITION TO  

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 

The Plaintiffs, Sharen Copeland, Individually and as Mother and Legal Guardian 

of Minor Plaintiff, Sydnee Copeland, by and through undersigned counsel, respectfully 

submit that Defendants Hillcrest Women’s Surgi-Center, Inc., and Linwood Turner, 

M.D., Motion for Summary Judgment must be denied, as Defendants have failed to 

demonstrate that they are entitled to judgment as a matter of law.  As a threshold matter, 

Defendants’ Motion is procedurally deficient and must be denied since it fails to comply 

with the requirements of Local Rule 56.1 which require that a proponent’s statement of 

material facts include specific references to parts of the record relied on to support each 

statement. Additionally, Plaintiffs have sufficiently pled, and the record amply supports, 

that there are disputes concerning material facts regarding Plaintiffs’ claims for 

traditional medical negligence and claims for wrongful birth and/or wrongful 

pregnancy.
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I. FACTUAL BACKGROUND  

 On June 26, 2000, Sharen Copeland was seen at Kaiser Permanente where it was 

confirmed that she had a singleton pregnancy at an estimated gestation age of eight 

weeks, four days.  Plaintiff’s Statement of Disputed Material Facts (“Pls. Stmt.”) ¶1.  

On July 18, 2000, Plaintiff presented to Defendants for an elective termination of 

pregnancy.  Dr. Linwood Turner confirmed that Sharen Copeland was pregnant with a 

singleton pregnancy at a gestation age of 11 weeks. Pls. Stmt. ¶2, 3.  Dr. Turner 

documented and informed Ms. Copeland that the termination procedure was complete 

and successful.  Pls. Stmt. ¶4, 5.  On August 1, 2000, Ms. Copeland returned to 

Defendants for a follow-up examination and was informed that the termination of the 

pregnancy had been successful.  Pls. Stmt. ¶5.  Approximately two months following 

the procedure, Sharen Copeland contact Defendant Hillcrest inquiring as to the fact that 

her menses had not returned.  She was told that this was normal.  Hillcrest took no 

further action with reference to this phone call.  Pls. Stmt. ¶7.   

 On October 16, 2000, Sharen Copeland sought medical attention at Kaiser 

Permanente for abnormal menses.  At that time, a urine test indicated that Sharen 

Copeland was pregnant.  Pls. Stmt. ¶9.  On October 18, 2000, a further examination 

performed at Kaiser Permanente determined that Sharen Copeland had a viable 

singleton pregnancy at an estimated gestational age of approximately twenty-three 

weeks as a consequence of a failed termination.  Pls. Stmt. ¶10.    On October 20, 2000, 

Sharen Copeland met with Dr. Earl Horton, Medical Director, and Caridad Wright, 
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Administrator, of Hillcrest Women’s Surgi-Center, Inc., with reference to the failed 

termination procedure conducted on July 18, 2000.  She was told by Dr. Horton that the 

facility did not perform late-term abortions and a referral was given for prenatal care or 

a facility that would perform late-term abortions.  Pls. Stmt. ¶11.   

 On November 29, 2000, Sharen Copeland gave birth to the Minor Plaintiff, 

Sydnee Copeland, at Washington Hospital Center at approximately twenty-nine and ½ 

weeks gestation with significant birth defects, injuries and health problems.  Pls. Stmt. 

¶15, 16.   

 Plaintiffs filed their initial Complaint against Defendants on June 26, 2002, and 

their First Amended Complaint on March 25, 2003.  Defendants filed their Answer to 

First Amended Complaint on April 15, 2003.  Defendants filed this Motion for 

Summary Judgment on September 5, 2003.   

II. STANDARD OF REVIEW FOR SUMMARY JUDGMENT 

 Summary judgment is an “extreme” remedy.  It is a “drastic procedural weapon 

because ‘its prophylactic function, when exercised, cuts off a party’s right to present his 

case to the jury.’”  Garza v. Marine Trans. Lines, Inc., 861 F.2d 23, 26 (2d Cir. 1988) 

(citation omitted).  Accordingly, the moving party bears the burden of demonstrating the 

absence of any genuine issue of material fact, and the court must view the evidence in 

the light most favorable to the non-moving party.  See Adickes v. S.H. Kress & Co., 398 

U.S. 144, 157 (1970).  This standard applies to all evidentiary facts as well as to all 

inferences to be drawn from them.  At all times, the trial court must be aware that “[t]he 

very nature of a controversy may render summary judgment inadvisable . . . Summary 
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procedures are especially salutary where issues are clear cut and simple, but should not 

be based upon indefinite factual foundations . . .” McWhirter Distrib. Co. v. Texaco 

Inc., 668 F.2d 511, 519 (Em. App. 1981) (citing Kennedy v. Silas Mason Co., 334 U.S. 

249, 256-57 (1948)). 

 Rule 56(c) of the Federal Rules of Civil Procedure authorizes summary judgment 

only if “there is no genuine dispute as to any material fact, and . . . the moving party is 

entitled to judgment as a matter of law.”  FED. R. CIV. P. 56(c); Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 248-49 (1986); Miller v. Federal Deposit Ins. Corp., 906 

F.2d 972, 974 (4th Cir. 1990).  Plaintiffs’ version of the facts must be accepted as true.  

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587-88 (1986).  

Plaintiffs, as the non-moving party, are entitled to have the credibility of all of their 

evidence presumed.  See Miller v. Leathers, 913 F.2d 1085, 1087 (4th Cir. 1990), cert. 

denied, 498 U.S. 1109 (1991).  Thus, where the party opposing summary judgment 

would have the burden of proof at trial, that party is entitled “to have the credibility of 

his evidence as forecast assumed, his version of all that is in dispute accepted, all 

internal conflicts in it resolved favorably to him, the most favorable of all possible 

alternative inferences from it drawn in his behalf; and finally, to be given the benefit of 

all favorable legal theories invoked by this evidenced so considered.”  Charbonnages, 

597 F.2d at 414. 

 The United States Court of Appeals for the Fourth Circuit has admonished that it 

has long held that summary judgment “should be granted only where it is perfectly clear 

that no issue of fact is involved and inquiry into the facts is not desirable to clarify the 
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application of law.”  Gill v. Rollins Protective Services Co., 773 F.2d 592 (4th Cir. 

1985).  It is not appropriate if “the evidence is such that a reasonable jury could return a 

verdict for the nonmoving party,”  Anderson, 477 U.S. at 248, nor is it appropriate 

“even where there is no dispute as to the evidentiary facts but only as to the conclusions 

of law to be drawn therefrom.”  Overstreet v. Kentucky Central Life Ins. Co., 950 F.2d 

931, 938 (4th Cir. 1991) (quoting Charbonnages de France v. Smith, 597 F.2d 406, 414 

(4th Cir. 1979)). 

III. LEGAL ANALYSIS 

As an initial matter, Defendants’ Motion for Summary Judgment should be 

stricken for failure to comply with the procedural requirements of LCvR 56.1 to 

“include references to the parts of the record relied on to support the statement so as to 

isolate the material facts, distinguish disputed from undisputed facts, and identify the 

pertinent parts of the record.”  Robertson v. American Airlines, Inc., et al., 239 

F.Supp.2d 5, 8 (2002) (internal citations omitted).  “[T]he movant’s statement must 

specify the material facts and direct the court and the non-movant to those parts of the 

record which movant believes support the statement.”  Id. (internal citations omitted).  

This Court requires strict compliance with LCvR 56.1.  See Jackson v. Finnegan, 

Henderson, Farabow, Garrett & Dunner, 101 F.3d 145, 150 (D.C. Cir. 1996) (internal 

citations omitted).  Defendants made no specific references to any portion of the record 

in their Statement of Material Facts Not In Dispute or in the record.  As such, 

Defendants’ Motion for Summary Judgment should be stricken on procedural 

defectiveness alone.   
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In the alternative, Defendants’ Motion for Summary Judgment should be denied 

based upon applicable District of Columbia Law that permits recovery for Sharen and 

Sydnee Copeland under three separate legal theories:  traditional medical negligence; 

wrongful birth; and wrongful pregnancy.  Under the factual circumstances of this case, 

Plaintiffs’ establish all of the requisite elements of a negligence action against 

Dr. Linwood Turner1 and Hillcrest Women’s Surgi-Center, Inc.  Additionally, Plaintiff 

contends that in exercising her right to choose, Sharen Copeland sought medical 

intervention from Defendants to terminate her pregnancy in July, 2000.  Defendants 

breached their duty to Sharen Copeland through the negligent performance of the 

termination procedure, and by negligently failing to recognize that the termination 

procedure was unsuccessful and respond appropriately. As a result of Defendants’ 

negligent termination procedure and follow-up care and counseling, Sharen Copeland 

remained pregnant and delivered the infant Plaintiff, Sydnee Copeland, who suffered 

severe injuries and damages as a direct and proximate result of the negligent care and 

treatment provided by Defendants. Finally, as a result of this negligent termination 

procedure and follow-up counseling, Sharen Copeland was deprived of the right to an 

informed decision whether to avoid the birth of a child with serious congenital defects. 

                                                 

1  Defendant Linwood Turner, M.D., P.C. is the Professional Corporation that at all 
relevant times employed Dr. Linwood Turner.  It has been stipulated that Dr. Turner was acting 
within the course and scope of his employment with his Professional Corporation at all times 
when he rendered medical care and treatment, or failed to render medical care and treatment, to 
Plaintiff Sharen Copeland.   
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A. Traditional Medical Negligence 

In order to state a claim for traditional medical negligence, a Plaintiff must 

establish a duty of care owed by Defendant to the Plaintiff, a breach of that duty by the 

Defendant, and damage to the Plaintiff proximately caused by the breach.  See 

Psychiatric Institute of Washington v. Allen, 509 A.2d 619, 623-24 (D.C. 1986).  There 

can be no reasonable argument that Defendant did not owe a duty to Sharen Copeland.  

On July 18, 2000, Sharon Copeland presented to Hillcrest Women’s Surgi-Center, Inc. 

for termination of a pregnancy.  Pls. Stmt. ¶2. At that time, Hillcrest undertook this 

responsibility and Dr. Linwood Turner attempted to perform the termination procedure.  

Ex. 2. 

Dr. Michael Ross, a Board Certified Obstetrician and Gynecologist will testify 

on behalf of Plaintiffs that Dr. Turner breached the standard of care by failing to 

appreciate that he had not successfully performed the termination procedure, by failing 

to appreciate that he did not have any products of conception in what he extracted 

during the termination procedure and by failing to perform any appropriate follow-up 

that would have demonstrated that the termination procedure was completed.  Pls. Stmt. 

¶18.  Moreover, Dr. Ross will testify that Defendant Hillcrest breached the standard of 

care by failing to have Sharen Copeland return to the clinic for examination and/or 

consultation in response to Ms. Copeland’s telephone call to the clinic approximately 

two-months after the scheduled termination when she informed them that she had not 

resumed her menstrual cycle, but was instead told that this was normal.  Pls. Stmt. ¶8.  

Moreover, Dr. Judith Hall, a world-renowned and published geneticist and pediatrician, 
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will testify that Hillcrest breached the standard of care by failing to inform 

Ms. Copeland in October, 2000, of the potential complications and problems that the 

unborn fetus may suffer should she decide to proceed with the continued pregnancy.  

Pls. Stmt. ¶14.   

Both Dr. Ross and Dr. Hall will testify that the serious congenital birth defects 

and injuries sustained by Sydnee Copeland are directly and proximately caused by the 

negligent attempted termination of Sharen Copeland’s pregnancy on July 18, 2000.   

Pls. Stmt. ¶19.  Notably, Dr. Hall will testify both that these defects, anomalies, and 

injuries were foreseeable and proximately caused by the negligent attempted 

termination.  Pls. Stmt. ¶17.  Ms. Copeland presented to Defendants for a medical 

procedure that was negligently performed. Pls. Stmt. ¶18.  As a direct and proximate 

result of that negligence, Ms. Copeland gave birth to a child, Sydnee Copeland, with 

serious congenital defects and anomalies. Pls. Stmt. ¶16.   Plaintiffs have stated a cause 

of action of traditional medical negligence:  duty, breach of that duty, and damages 

proximately resulting from the breach of duty.  

B. Wrongful Birth 

In addition to pursuing claims under a traditional medical negligence theory, the 

District of Columbia recognizes a claim for “wrongful birth”.  See Haymon v. 

Wilkerson, 535 A.2d 880-83 (D.C. 1987).  In the Haymon case, the Court stated that 

“[t]he only issue before this court is that which was expressly reserved for future 

resolution in Flowers v. District of Columbia, 478 A.2d 1073, 1076 n.3 (D.C. 1984), 

namely, whether a parents claim for extraordinary medical and other expenses resulting 
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from the wrongful birth of a child with birth defects presents a claim upon which relief 

may be granted”.  Id. at 882.  The Haymon Court answered in the affirmative and held 

that the Plaintiff could recover the “[e]xtraordinary medical and other expenses 

attributable to the care of her child”.  Id. at 886.   

In defining a “wrongful birth” case, the Virginia Supreme Court has succinctly 

stated, “[a] wrongful birth action is brought by parents on their own behalf, seeking 

damages resulting from the birth of a defective child after a failed abortion . . . .”  Miller 

v. Johnson, et al., 231 Va. 177, 181, 343 S.E.2d 301, 303 (1986) citing Naccash v. 

Burger, 223 Va. 406, 409, 290 S.E.2d 825, 826-27 (1982).  While the District of 

Columbia Court of Appeals has never addressed the precise facts of this case, Plaintiffs 

submit that in addition to satisfying the elements of a traditional medical malpractice 

case, this case also embraces all of the elements of a wrongful birth cause of action.  In 

order for a wrongful birth claim to be established, Plaintiff must show a negligent act or 

omission on the part of the Defendant that led to the Plaintiff giving birth to a child with 

birth defects, and had the Plaintiff been aware that she was carrying a child with birth 

defects, she would have chosen to terminate the pregnancy.  Haymon at 883.   

In this case, Dr. Turner’s negligence in failing to perform the termination 

procedure within the standard of care, and in subsequently negligently failing to 

recognize that the termination procedure was complete, directly led to Sharen Copeland 

giving birth to a child with serious birth defects.  Pls. Stmt. ¶17. Although it was 

foreseeable that the failed termination procedure likely would lead to delivery of a child 

with serious birth defects, neither Dr. Turner nor anyone on behalf of Hillcrest advised 
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Ms. Copeland of this.  Pls. Stmt. ¶14.  Ms. Copeland was never told that carrying her 

pregnancy to term would likely lead to delivery of a child with congenital birth defects.  

Pls. Stmt. ¶12.  Thus, Defendants deprived Ms. Copeland of her right to make an 

informed decision about whether to carry her child to term. 

Although Dr. Earl Horton, the Medical Director of Hillcrest, provided Sharen 

Copeland with the names of other facilities that would perform late-term abortion 

procedures, Sharen Copeland ultimately was deprived of the right to choose to terminate 

the pregnancy.  The effect of the negligent failed termination procedure was that Sharen 

Copeland had no knowledge that she was still pregnant until October, 2000, when she 

was twenty-three to twenty-four weeks pregnant.  At that point in time, Sharen 

Copeland felt that she did not have a choice based on safety, medical, philosophical and 

financial reasons.  Defendants’ negligent failed termination procedure constructively 

operated to deprive  Sharen Copeland of the right to choose to terminate the pregnancy. 

As a consequence, Sharen Copeland delivered a child with serious birth defects that will 

require around the clock and life long medical care and expenses. Pls. Stmt. ¶16. 

Plaintiffs seek recovery for Sydnee Copeland’s emotional and physical pain, serious 

neurological, psychological and emotional injuries, as well as the multitude of birth 

defects.  In addition, Plaintiffs seek recovery for the substantial medical expenses in 

connection with the treatment of Sydnee’s injuries, and her loss of wage earning 

capacity.  Pls. First Amended Complaint (“Pls. Am. Cmplt.”) ¶23.  Finally, Plaintiffs 

seek recovery of Sharen Copeland’s emotional distress and mental anguish suffered as a 

consequence of Defendants’ negligence.  Pls. Am. Cmplt. ¶27, 29.  District of Columbia 
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Law permits recovery for extraordinary child rearing expenses, finding that “[t]here is 

by now quite general agreement that parents should be permitted to recover at least their 

pecuniary losses”.  Haymon, 535 A.2d 885; See also Dyson v. Winfield, 129 F.Supp.2d. 

22, 23 (D.D.C. 2001). 

The policy considerations underlying the Haymon decision are all present in this 

case.  Plaintiffs are not claiming the ordinary expenses of raising a normal, healthy 

child.  Plaintiffs seek “only to recover the wholly unanticipated extraordinary medical 

expenses which she . . . will incur in raising [her] mentally and physically handicapped 

child.”  Haymon at 884.  Additionally, these damages are not speculative in the least.  

Not only are the extraordinary medical costs Plaintiffs seek “related solely to the mental 

and physical defects with which her daughter was born, and are well within the methods 

of proof available in personal injury cases”, but unlike the Haymon  case where there 

was no allegation that the Down’s Syndrome that the child suffered at birth actually was 

caused by the defendant’s negligence, Sydnee Copeland’s birth defects are proximately 

caused by the Defendants’ negligent attempted termination.  Pls. Stmt. ¶17.  “Permitting 

the recovery of extraordinary medical expenses avoids the speculative damages issue of 

concern to the court in Flowers.  Furthermore, allowing recovery for the negligent 

deprivation of a woman’s right to decide whether to terminate her pregnancy is 

consistent with the District of Columbia’s public policy that physicians should be liable 

for losses proximately caused by their negligence.”  Haymon at 886.   Plaintiffs’ case is 

consistent with the principles and policy considerations of the wrongful birth cause of 

action permitted in Haymon.     
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C. Wrongful Pregnancy 

District of Columbia law also recognizes claims for “wrongful pregnancy.” The 

leading case is Flowers v. District of Columbia, 478 A.2d 1073 (D.C. 1984).  In the 

Flowers case, the plaintiff brought suit claiming that a tubal cauterization was 

negligently performed and as a result, she had become pregnant and gave birth to a 

healthy child.  The plaintiff claimed the medical expenses, pain and suffering, lost 

wages incurred during her pregnancy, wages she lost after the birth until she could 

return to work, and all costs of raising the healthy child until the age of eighteen.  The 

court allowed all of plaintiffs’ claims for damages to go forward except for the cost of 

raising her healthy child.  The court specifically stated that it was “not here concerned 

with the foreseeability of the possible birth of a child with defects and we do not 

consider the measure of damages in such a case.”  Flowers at 1076 n.3, citing Fassoulas 

v. Ramez, 450 So.2d 822 (Fla. 1984).  Thus, although the District has not expressly 

resolved the issue of whether the extraordinary expenses of raising a disabled child are 

available in a wrongful pregnancy action, the D.C. Court of Appeals’ reference to the 

Fassoulas case clearly indicates that the Court is inclined to award these expenses.  

 Most cases from other jurisdictions around the country pertaining to wrongful 

pregnancy involve unsuccessful sterilization procedures.  See e.g. Emerson  v. 

Magendantz, M.D., et al., 689 A.2d 409 (1997).  In sterilization procedures, there can be 

no argument that any birth defects or complications are the result of the failed 

sterilization procedure.  Thus, these cases are readily distinguishable from the present 
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case where Ms. Copeland underwent an invasive procedure to terminate a pregnancy 

that was the proximate cause of the birth defects of the child, Sydnee Copeland.   

IV. CONCLUSION 

For these reasons, Plaintiffs respectfully request that the Court enter the attached 

Order denying Defendants’ Motion for Summary Judgment. 

Respectfully submitted, 

REGAN, HALPERIN & LONG, PLLC 
 
 
 
 
By:  /s/  
 Patrick M. Regan  #336107 
 Lisa D. Barnett #480535
 1919 M Street, N.W.  
 Suite 350 
 Washington, D.C.  20036 
 PH:   (202) 463-3030 
 Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

SHAREN COPELAND, Individually  : 
and as Mother and Legal Guardian of 
Minor Plaintiff, SYDNEE COPELAND : 

  Plaintiffs,    : 

 v.      :   Civil Action No. 1:02CV01290 TPJ 

HILLCREST WOMEN’S    : 
    SURGI-CENTER, INC., et al. 
       : 

Defendants. 
     : 

ORDER 

 Upon consideration of the Motion for Summary Judgment filed by Defendants 

Hillcrest Women’s Surgi-Center, Inc. and Linwood Turner, M.D., P.C., Plaintiffs’ 

Opposition thereto, and it appearing to this Court that Defendants have failed to comply 

with the procedural requirements of Local Rule 56.1 and have not provided citations to 

specific parts of the record in their Statements of Material Facts, it is this _____ day of 

________________, 2004; 

ORDERED that Defendants’ Motion be, and the same hereby is, DENIED.  

 
 

___________________________________ 
Thomas Penfield Jackson  
U.S. District Judge 

cc: Patrick M. Regan, Esquire 
 1919 M Street, NW, Suite 350 
 Washington, D.C.  20036 

 James M. Heffler, Esquire 
 915 Fifteenth Street, N.W., Suite 400 
 Washington, D.C.  20005 
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