
Michael	
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Celia	
  Ann	
  Rooney,	
  Esq.	
  
Rooney	
  &	
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  1200	
  
Philadelphia,	
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crooney12@comcast.net	
  
Attorneys	
  for	
  Plaintiff	
  
	
  

UNITED	
  STATES	
  DISTRICT	
  COURT	
  	
  
FOR	
  THE	
  DISTRICT	
  OF	
  NEW	
  JERSEY	
  

_________________________________________________________________________________________________	
  
	
  
RAMONA	
  ESTRELLA,	
  	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOSEPH	
  H.	
  RODRIGUEZ	
  
	
   	
   Plaintiff,	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOEL	
  SCHNEIDER	
  
	
   	
   	
   	
   	
   	
   :	
  
v.	
   	
   	
   	
   	
   	
   :	
  	
  	
  	
  	
  Civil	
  Action	
  No.	
  15-­‐4286	
  
ERIC	
  KFIR	
  YAHAV,	
  M.D.,	
  	
   	
   	
   :	
  	
  	
  
CAMCARE	
  HEALTH	
  CORPORATION,	
   :	
  	
  	
  	
  NOTICE	
  OF	
  MOTION	
  FOR	
  REMAND	
  	
  
TEVA	
  PHARMACEUTICALS,	
   	
   	
   :	
  	
  	
  	
  	
  
JOHN	
  DOE	
  CORPORATIONS	
  A-­‐J	
  	
   	
   :	
  	
  	
  	
  Return	
  Date:	
  September	
  8,	
  2015	
  
AND	
  JOHN	
  DOES	
  A-­‐J	
   	
   	
   	
   :	
  	
  	
  
_________________________________________________________________________________________________	
  
	
  
TO:	
  	
  	
   PAUL	
  J.	
  FISHMAN,	
  ESQ.,	
  U.S.	
  ATTORNEY	
  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
   ANNE	
  B.	
  TAYLOR,	
  ESQ.,	
  ASSISTANT	
  U.S.	
  ATTORNEY	
  
	
   401	
  Market	
  Street,	
  Fourth	
  Floor	
  
	
   Camden,	
  NJ	
  08101	
  
	
   	
  
	
   PAUL	
  J.	
  COSGROVE,	
  ESQ.	
  
	
   Ulmer	
  &	
  Berne,	
  LLP	
  
	
   600	
  Vine	
  Street,	
  Suite	
  2800	
  
	
   Cincinnati,	
  OH	
  45202-­‐2409	
  
	
   Attorney	
  for	
  Defendant	
  Teva	
  Pharmaceuticals	
  USA,	
  Inc.	
   	
  
	
  
	
  

PLEASE	
  TAKE	
  NOTICE:	
  	
  that	
  on	
  Monday,	
  September	
  8,	
  2015,	
  Plaintiff	
  

Ramona	
  Estrella,	
  by	
  and	
  through	
  her	
  undersigned	
  attorney,	
  shall	
  	
  seek	
  an	
  order	
  for	
  

remand	
  to	
  the	
  state	
  court	
  before	
  the	
  Honorable	
  Joseph	
  Rodriguez,	
  United	
  States	
  

District	
  Judge.	
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   In	
  support	
  of	
  this	
  motion,	
  Plaintiff	
  will	
  rely	
  upon:	
  (1)	
  Certification	
  of	
  

Plaintiff’s	
  Counsel	
  with	
  attachments	
  and	
  (2)	
  a	
  Memorandum	
  of	
  Law.	
  Plaintiff	
  also	
  

incorporates	
  by	
  reference	
  her	
  Response,	
  filed	
  contemporaneously	
  herewith,	
  to	
  the	
  

Motion	
  to	
  Dismiss	
  of	
  Defendants.	
  A	
  proposed	
  order	
  is	
  also	
  submitted	
  herewith.	
  

	
   	
   	
   	
   	
   	
   Respectfully	
  submitted,	
  
	
   	
   	
   	
   	
   	
   	
  
August	
  3,	
  2015	
   	
   	
   	
   s/Michael	
  T.	
  Rooney,	
  Esq.	
  
	
   	
   	
   	
   	
   	
   Attorney	
  for	
  Plaintiff	
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Michael	
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  Rooney,	
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Celia	
  Ann	
  Rooney,	
  Esq.	
  
Rooney	
  &	
  Rooney,	
  Attorneys	
  
1515	
  Market	
  Street,	
  Suite	
  1200	
  
Philadelphia,	
  PA	
  19102	
  
215.854.4085	
  
mrooney47@comcast.net	
  
crooney12@comcast.net	
  
Attorneys	
  for	
  Plaintiff	
  
	
  

UNITED	
  STATES	
  DISTRICT	
  COURT	
  	
  
FOR	
  THE	
  DISTRICT	
  OF	
  NEW	
  JERSEY	
  

_________________________________________________________________________________________________	
  
	
  
RAMONA	
  ESTRELLA,	
  	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOSEPH	
  H.	
  RODRIGUEZ	
  
	
   	
   Plaintiff,	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOEL	
  SCHNEIDER	
  
	
   	
   	
   	
   	
   	
   :	
  
v.	
   	
   	
   	
   	
   	
   :	
  	
  	
  	
  	
  Civil	
  Action	
  No.	
  15-­‐4286	
  
	
   	
   	
   	
   	
   	
   :	
  
ERIC	
  KFIR	
  YAHAV,	
  M.D.,	
  	
   	
   	
   :	
  	
  	
  	
  MEMORANDUM	
  OF	
  LAW	
  
CAMCARE	
  HEALTH	
  CORPORATION,	
   :	
  	
  	
  	
  IN	
  SUPPORT	
  OF	
  PLAINTIFF’S	
  
TEVA	
  PHARMACEUTICALS,	
   	
   	
   :	
  	
  	
  	
  MOTION	
  FOR	
  REMAND	
  
JOHN	
  DOE	
  CORPORATIONS	
  A-­‐J	
  	
   	
   :	
  	
  	
  	
  	
  
AND	
  JOHN	
  DOES	
  A-­‐J	
   	
   	
   	
   :	
  	
  	
  	
  Return	
  Date:	
  September	
  8,	
  2015	
  
	
  
	
  
	
  

MEMORANDUM	
  OF	
  LAW	
  IN	
  SUPPORT	
  OF	
  
PLAINTIFF’S	
  MOTION	
  FOR	
  REMAND	
  

	
  
	
  
	
  

Respectfully	
  submitted,	
  
Dated:	
  August	
  3,	
  2015	
   	
   	
   	
   s/Michael	
  T.	
  Rooney	
  	
  	
  

And	
  Celia	
  A.	
  Rooney	
  (with	
  him	
  on	
  
the	
  brief)	
  
ROONEY	
  &	
  ROONEY,	
  ATTORNEYS	
  
Attorneys	
  for	
  Plaintiff	
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crooney12@comcast.net	
  
Attorneys	
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UNITED	
  STATES	
  DISTRICT	
  COURT	
  	
  
FOR	
  THE	
  DISTRICT	
  OF	
  NEW	
  JERSEY	
  

_________________________________________________________________________________________________	
  
	
  
RAMONA	
  ESTRELLA,	
  	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOSEPH	
  H.	
  RODRIGUEZ	
  
	
   	
   Plaintiff,	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOEL	
  SCHNEIDER	
  
	
   	
   	
   	
   	
   	
   :	
  
v.	
   	
   	
   	
   	
   	
   :	
  	
  	
  	
  	
  Civil	
  Action	
  No.	
  15-­‐4286	
  
	
   	
   	
   	
   	
   	
   :	
  
ERIC	
  KFIR	
  YAHAV,	
  M.D.,	
  	
   	
   	
   :	
  	
  	
  	
  MEMORANDUM	
  OF	
  LAW	
  
CAMCARE	
  HEALTH	
  CORPORATION,	
   :	
  	
  	
  	
  IN	
  SUPPORT	
  OF	
  PLAINTIFF’S	
  
TEVA	
  PHARMACEUTICALS,	
   	
   	
   :	
  	
  	
  	
  MOTION	
  FOR	
  REMAND	
  
JOHN	
  DOE	
  CORPORATIONS	
  A-­‐J	
  	
   	
   :	
  	
  	
  	
  	
  
AND	
  JOHN	
  DOES	
  A-­‐J	
   	
   	
   	
   :	
  	
  	
  	
  Return	
  Date:	
  September	
  8,	
  2015	
  
_________________________________________________________________________________________________	
  
	
  
	
   Plaintiff,	
  Ramona	
  Estrella,	
  by	
  and	
  through	
  her	
  undersigned	
  attorney,	
  hereby	
  

moves	
  this	
  Honorable	
  Court	
  for	
  an	
  order	
  remanding	
  the	
  instant	
  action	
  to	
  the	
  New	
  

Jersey	
  Superior	
  Court,	
  Camden	
  County,	
  for	
  the	
  reasons	
  that	
  the	
  removal	
  was	
  

untimely	
  and	
  this	
  court	
  lacks	
  subject	
  matter	
  jurisdiction	
  and	
  states	
  as	
  follows:	
  

	
  

I.	
  FACTUAL	
  AND	
  PROCEDURAL	
  BACKGROUND	
  
	
  

On	
  August	
  25,	
  2014,	
  this	
  medical	
  malpractice	
  action	
  was	
  filed	
  in	
  the	
  Superior	
  

Court	
  of	
  New	
  Jersey,	
  Camden	
  County,	
  docket	
  number	
  3331-­‐14,	
  naming	
  Dr.	
  Yahav	
  

and	
  Camcare	
  Health	
  Corporation	
  as	
  medical	
  defendants	
  and	
  Teva	
  Pharmaceuticals	
  

USA,	
  Inc.,	
  as	
  the	
  manufacturer	
  of	
  the	
  intrauterine	
  device	
  which	
  is	
  alleged	
  to	
  have	
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harmed	
  the	
  Plaintiff.	
  See	
  Exhibit	
  A,	
  Complaint	
  attached	
  hereto.	
  	
  Defendants	
  Yahav	
  

and	
  Camcare	
  Health	
  Corporation	
  were	
  served	
  with	
  process	
  on	
  9/30/14	
  and	
  

10/2/14,	
  respectively.	
  Their	
  Answers	
  were	
  due	
  by	
  11/06/14,	
  but	
  neither	
  

responded	
  to	
  the	
  lawsuit	
  by	
  entering	
  an	
  appearance	
  or	
  filing	
  an	
  Answer.	
  See	
  

Exhibits	
  B	
  and	
  C,	
  Affidavits	
  of	
  Service	
  upon	
  Defendants	
  Yahav	
  and	
  Camcare.	
  

Plaintiff,	
  anticipating	
  Defendants	
  would	
  follow	
  the	
  procedural	
  requirements,	
  

obtained	
  an	
  Affidavit	
  of	
  Merit,	
  as	
  required	
  under	
  New	
  Jersey	
  Statutes	
  2A:53A-­‐27,	
  

from	
  a	
  Board	
  Certified	
  Obstetrical	
  and	
  Gynecological	
  physician	
  dated	
  11/24/14.	
  See	
  

Exhibit	
  D,	
  Affidavit	
  of	
  Merit	
  by	
  Dr.	
  Carol	
  M.	
  McIntosh.	
  	
  In	
  mid-­‐April,	
  2015,	
  as	
  the	
  time	
  

for	
  taking	
  a	
  default	
  judgment	
  approached,	
  Plaintiff’s	
  counsel	
  contacted	
  the	
  legal	
  

department	
  of	
  Camcare	
  Health	
  Corporation	
  to	
  ask	
  their	
  intentions.	
  No	
  response	
  was	
  

received	
  and	
  no	
  documents	
  were	
  filed	
  in	
  court.	
  	
  On	
  05/04/2015,	
  the	
  time	
  for	
  filing	
  

an	
  Answer	
  being	
  almost	
  six	
  months	
  past	
  due,	
  Plaintiff	
  requested	
  that	
  the	
  clerk	
  of	
  the	
  

state	
  court	
  in	
  Camden	
  enter	
  the	
  default	
  against	
  Defendants	
  Yahav	
  and	
  Camcare	
  

pursuant	
  to	
  New	
  Jersey	
  Rules	
  of	
  Court,	
  Rule	
  4:43-­‐1.	
  See	
  Exhibit	
  E,	
  Request	
  for	
  Entry	
  

of	
  Default	
  against	
  Defendants	
  Yahav	
  and	
  Camcare	
  Health	
  Corp.	
  

On	
  06/23/15,	
  the	
  U.S.	
  Attorney’s	
  office,	
  having	
  never	
  appeared	
  in	
  the	
  state	
  

court,	
  abruptly	
  filed	
  a	
  Notice	
  of	
  Removal	
  in	
  this	
  Court.	
  See	
  Exhibit	
  F,	
  Notice	
  of	
  

Removal.	
  	
  The	
  Defendants	
  filed	
  nothing	
  at	
  all	
  in	
  the	
  state	
  court	
  until	
  06/24/2015,	
  

when	
  the	
  U.S.	
  Attorney’s	
  office	
  filed	
  copies	
  of	
  the	
  Notice	
  of	
  Removal	
  of	
  the	
  action,	
  

filed	
  in	
  the	
  New	
  Jersey	
  District	
  Court	
  the	
  day	
  before.	
  See	
  Exhibit	
  G,	
  Docket	
  Sheet	
  

from	
  the	
  Camden	
  County	
  Superior	
  Court	
  in	
  Case	
  No.	
  3331-­‐14.	
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The	
  Notice	
  of	
  Removal	
  filed	
  in	
  the	
  federal	
  court	
  purports	
  to	
  be	
  based	
  upon	
  42	
  

U.S.C.	
  §	
  233,	
  but	
  the	
  very	
  specific	
  requirements	
  of	
  that	
  statute	
  which	
  would	
  have	
  

conferred	
  subject	
  matter	
  jurisdiction	
  to	
  this	
  court	
  have	
  not	
  been	
  met	
  by	
  the	
  

Defendants	
  or	
  by	
  the	
  U.S.	
  Attorney’s	
  office.	
  Exhibit	
  F.	
  	
  The	
  cover	
  letter	
  to	
  the	
  state	
  

court	
  purports	
  to	
  base	
  the	
  filing	
  and	
  the	
  notice	
  to	
  take	
  no	
  further	
  action	
  there	
  upon	
  

the	
  general	
  removal	
  statute	
  §	
  1446(d),	
  yet	
  the	
  time	
  requirements	
  of	
  §1446(b),	
  

requiring	
  the	
  filing	
  of	
  the	
  removal	
  within	
  30	
  days	
  was	
  also	
  not	
  followed.	
  See	
  Exhibit	
  

H,	
  Cover	
  letter	
  to	
  the	
  Camden	
  County	
  Superior	
  Court	
  of	
  New	
  Jersey	
  clerk.	
  

The	
  Removal	
  by	
  the	
  U.S.	
  Attorney’s	
  office	
  was	
  untimely	
  and	
  the	
  procedure	
  

improper,	
  thereby	
  depriving	
  this	
  court	
  of	
  subject	
  matter	
  jurisdiction.	
  This	
  case	
  

should	
  therefore	
  be	
  remanded	
  to	
  the	
  state	
  court	
  where	
  it	
  was	
  initially	
  filed.	
  In	
  the	
  

alternative,	
  at	
  the	
  minimum,	
  this	
  court	
  should	
  stay	
  this	
  matter	
  in	
  order	
  to	
  permit	
  

limited	
  discovery	
  on	
  the	
  issues	
  raised	
  concerning	
  its	
  subject	
  matter	
  jurisdiction	
  and	
  

hold	
  a	
  hearing	
  to	
  determine	
  whether	
  the	
  Defendants	
  Yahav	
  and	
  Camcare	
  are	
  in	
  fact	
  

“federal	
  defendants”	
  and	
  maintained	
  that	
  status	
  at	
  the	
  time	
  of	
  the	
  incidents	
  

complained	
  of	
  when	
  Plaintiff	
  was	
  harmed	
  by	
  their	
  alleged	
  medical	
  negligence.	
  See	
  

also	
  Plaintiff’s	
  Response	
  to	
  Defendants	
  Yahav	
  and	
  Camcare’s	
  Motion	
  to	
  Dismiss	
  

under	
  Rule	
  12(b)(1).	
  

II.	
  QUESTION	
  PRESENTED:	
  
Should	
  this	
  Court	
  remand	
  this	
  case	
  to	
  the	
  New	
  Jersey	
  Superior	
  Court,	
  

Camden	
  County	
  where	
  the	
  removal	
  was	
  untimely	
  and	
  this	
  court	
  does	
  not	
  have	
  

subject	
  matter	
  jurisdiction?	
  

Suggested	
  Answer:	
  	
  Yes.	
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III.	
  LEGAL	
  ARGUMENT	
  

A.	
  	
  FEDERAL	
  COURTS	
  HAVE	
  LIMITED	
  SUBJECT	
  MATTER	
  JURISDICTION	
  AND	
  
REMOVAL	
  STATUTES	
  MUST	
  BE	
  STRICTLY	
  CONSTRUED	
  

	
  
Article	
  III	
  of	
  the	
  United	
  States	
  Constitution,	
  in	
  Section	
  1,	
  establishes	
  the	
  

United	
  States	
  Supreme	
  Court	
  and	
  gives	
  Congress	
  the	
  authority	
  to	
  establish	
  the	
  lower	
  

federal	
  courts.	
  Section	
  2	
  of	
  Article	
  III	
  establishes	
  categories	
  of	
  cases	
  which	
  the	
  

federal	
  district	
  court	
  may	
  hear.	
  U.S.	
  Const.,	
  Art.	
  III,	
  §§	
  1	
  and	
  2.	
  	
  The	
  two	
  main	
  types	
  of	
  

cases	
  are	
  described	
  as	
  federal	
  question	
  and	
  diversity	
  cases,	
  under	
  28	
  U.S.C.	
  §§	
  1331	
  

and	
  1332.	
  	
  

As	
  the	
  Third	
  Circuit	
  has	
  stated	
  in	
  the	
  context	
  of	
  a	
  removed	
  diversity	
  case:	
  
	
  
…[T]he removing party carries a "heavy burden of persuasion" in making 

this showing. Steel Valley Author. v. Union Switch & Signal Div., 809 F.2d 1006, 
1012 n. 6 (3d Cir.1987), cert. dismissed, 484 U.S. 1021, 108 S.Ct. 739, 98 
L.Ed.2d 756 (1988); see also Boyer v. Snap-On Tools Corp., 913 F.2d 108, 111 
(3d Cir.1990), cert. denied, --- U.S. ----, 111 S.Ct. 959, 112 L.Ed.2d 1046 (1991). 
It is logical that it should have this burden, for removal statutes "are to be 
strictly construed against removal and all doubts should be resolved in 
favor of remand." Steel Valley, 809 F.2d at 1010 (citing Abels v. State Farm Fire 
& Casualty Co., 770 F.2d 26, 29 (3d Cir.1985)). 
 
Batoff v. State Farm Insurance, 977 F.2d 848, ___ (3d Cir. 1992) (emphasis 

added).  

Removal statutes must be narrowly construed because proper procedures 

in removing a case initially filed in state court are precisely what confers subject 

matter jurisdiction in the federal courts. This is not a mere technicality or 

procedural nicety: it goes to the very authority of the district court to hear the 

matter brought before it and to make decisions affecting the rights of the parties 

involved.  In discussing these well-established legal and Constitutional principles, 
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the U.S. Court of Appeals for the 11th Circuit has stated: 

They are `empowered to hear only those cases within the 
judicial power of the United States as defined by Article III of the 
Constitution,' and which have been entrusted to them by a 
jurisdictional grant authorized by Congress." University of South 
Ala. v. American Tobacco Co., 168 F.3d 405, 409 (11th Cir.1999). 
A district court which exercises jurisdiction it does not have 
"unconstitutionally invades the powers reserved to the states to 
determine controversies in their own courts" and "offends 
fundamental principles of separation of powers." Id. at 410. 

 
 The subject matter jurisdiction of a federal district court is Constitutional 

and statutory in nature and therefore cannot be waived or otherwise conferred 

upon the court by the parties. Univ. of South Alabama v. American Tobacco Co., 

168 F.3d 405, 409 (11th Cir. 1999). “If at any time before final judgment it appears 

that the district court lacks subject matter jurisdiction, the case shall be 

remanded” to state court pursuant to 42 U.S.C. § 1447(c).  

 Moreover, the U.S. Supreme Court has held that removal statutes must be 

strictly construed because of these important constitutional implications, requiring 

that the federal courts “scrupulously confine their own jurisdiction to the precise 

limits which the statute has defined.” Shamrock Oil & Gas Corp. v. Sheets, 313 

U.S. 100, 109, 61 S.Ct. 868, 872, 85 L.Ed. 1214 (1941) (citing Healy v. Ratta, 

292 U.S. 263, 270, 54 S.Ct. 700, 703, 78 L.Ed.1248 (1934). See also, Allen v. 

Christenberry, 327 F.3d 1290, (11th Cir. 2003) (reversing a denial of remand for 

failure to meet the removal requirements of 42 U.S.C. §233 and instructing the 

district court to remand to state court; further discussion infra.) 

 In the instant case, Defendants Yahav and Camcare Health Corporation, 
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after ignoring the basic procedures required of them in the state court for many 

months, to the extent that default was entered against them there, have now in 

this court, by the United States Attorney’s office, disregarded the basic 

procedures and time requirements set forth very specifically in the statute they 

cite as authority for this defective removal. The court should not permit this. The 

removing Defendants bear the burden of establishing jurisdiction in this court, 

and as will be shown in the next section, they have not done so. Therefore, the 

case should be remanded and no further action taken in this court.  

	
   	
  

B.	
  	
  DEFENDANTS	
  YAHAV	
  AND	
  CAMCARE	
  HEALTH	
  CORPORATION	
  BY	
  THE	
  
UNITED	
  STATES	
  HAVE	
  FAILED	
  TO	
  MEET	
  THE	
  MANDATORY	
  REQUIREMENTS	
  
OF	
  42	
  U.S.C.	
  §	
  233	
  AND	
  THUS	
  REMAND	
  IS	
  REQUIRED	
  
	
  

Defendants’	
  removal	
  notice	
  cites	
  42	
  U.S.C.	
  §233	
  as	
  their	
  authority	
  for	
  this	
  

belated	
  removal	
  to	
  federal	
  court.	
  However,	
  the	
  very	
  specific	
  requirements	
  of	
  that	
  

statute	
  have	
  not	
  been	
  met	
  and	
  thus	
  the	
  removal	
  is	
  untimely	
  and	
  defective,	
  depriving	
  

this	
  court	
  of	
  subject	
  matter	
  jurisdiction.	
  	
  

A	
  brief	
  overview	
  of	
  the	
  statutory	
  scheme	
  and	
  purpose	
  will	
  place	
  the	
  issue	
  in	
  

context.	
  In	
  1992,	
  Congress	
  passed	
  the	
  Federally	
  Funded	
  Community	
  Health	
  Centers	
  

Assistance	
  Act,	
  which	
  permits	
  such	
  centers	
  and	
  their	
  individual	
  employees	
  or	
  

contractors	
  to	
  apply	
  for	
  medical	
  negligence	
  liability	
  coverage	
  through	
  the	
  federal	
  

government	
  and,	
  if	
  they	
  meet	
  the	
  requirements	
  annually,	
  the	
  protections	
  of	
  

coverage	
  under	
  the	
  Federal	
  Tort	
  Claims	
  Act	
  (FTCA)	
  are	
  afforded	
  to	
  them.	
  The	
  

centers	
  and	
  their	
  employees	
  would	
  then	
  be	
  deemed	
  employees	
  of	
  the	
  Public	
  Health	
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Service	
  for	
  purposes	
  of	
  government	
  paid	
  liability	
  coverage	
  and	
  requiring	
  injured	
  

parties	
  to	
  follow	
  the	
  procedures	
  of	
  the	
  FTCA.	
  42	
  U.S.C.	
  §	
  233(a).	
  Other	
  subsections	
  of	
  

the	
  statute	
  set	
  out	
  the	
  procedures	
  to	
  be	
  followed	
  to	
  remove	
  a	
  case	
  initially	
  filed	
  in	
  

state	
  court	
  (see	
  below).	
  Importantly,	
  there	
  are	
  very	
  specific	
  requirements	
  to	
  obtain	
  

and	
  maintain	
  such	
  status,	
  and	
  to	
  ensure	
  that	
  the	
  status	
  was	
  in	
  effect	
  at	
  the	
  time	
  of	
  

the	
  injury	
  and	
  the	
  procedures	
  performed	
  were	
  within	
  the	
  scope	
  of	
  the	
  employment.	
  

Under	
  Subsection	
  (b),	
  any	
  such	
  center	
  or	
  employee	
  who	
  has	
  been	
  served	
  

with	
  a	
  medical	
  negligence	
  lawsuit	
  “shall	
  deliver…all	
  process	
  served	
  upon	
  him”	
  to	
  his	
  

immediate	
  superior,	
  and	
  in	
  turn,	
  “shall	
  promptly	
  furnish”	
  copies	
  to	
  the	
  Attorney	
  

General	
  or	
  his	
  designee,	
  such	
  as	
  the	
  U.S.	
  Attorney’s	
  office	
  for	
  the	
  district	
  where	
  the	
  

action	
  is	
  filed.	
  42	
  U.S.C.	
  §	
  233(b).	
  	
  

There	
  are	
  two,	
  and	
  only	
  two,	
  statutory	
  procedures	
  in	
  the	
  statute	
  for	
  removal	
  

to	
  federal	
  court.	
  42	
  U.S.C.	
  §§	
  233(c),	
  (l).	
  The	
  removal	
  in	
  subsection	
  (c)	
  is	
  clarified	
  in	
  

subsection	
  (l)(1)	
  and	
  an	
  additional	
  procedure	
  is	
  provided	
  in	
  (l)(2).	
  Subsections	
  (c)	
  

and	
  (l)(1),	
  read	
  together,	
  provide	
  that	
  the	
  United	
  States	
  Attorney	
  shall	
  appear	
  

within	
  15	
  days	
  in	
  the	
  state	
  court	
  where	
  such	
  an	
  action	
  is	
  filed	
  and	
  certify	
  that	
  the	
  

individual	
  defendants	
  were	
  deemed	
  employees	
  of	
  the	
  PHS	
  and	
  acting	
  within	
  the	
  

scope	
  of	
  that	
  employment	
  at	
  the	
  time	
  of	
  the	
  alleged	
  negligence	
  pursuant	
  to	
  28	
  U.S.C.	
  

§	
  2679.	
  The	
  U.S.	
  Attorney	
  shall	
  then	
  remove	
  the	
  case	
  to	
  the	
  federal	
  district	
  court.	
  It	
  

is	
  important	
  to	
  note	
  that	
  because	
  even	
  a	
  diligent	
  plaintiff	
  often	
  does	
  not	
  know	
  and	
  

cannot	
  find	
  out	
  that	
  such	
  deemed	
  employees	
  are	
  or	
  may	
  be	
  “federal	
  defendants”,	
  the	
  

statute	
  at	
  (c)	
  specifically	
  provides	
  for	
  tolling	
  in	
  the	
  language	
  which	
  states,	
  “any	
  

limitation	
  of	
  time	
  for	
  commencing,	
  or	
  filing	
  an	
  application…shall	
  be	
  deemed	
  to	
  have	
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been	
  suspended	
  during	
  the	
  pendency	
  of	
  the	
  civil	
  action…under	
  this	
  section.”	
  42	
  

U.S.C.	
  §	
  233(c);	
  see	
  also,	
  Santos	
  ex	
  Rel.	
  Beato	
  v.	
  U.S.,	
  559	
  F.3d	
  189	
  (3d	
  Cir.	
  2009)	
  

(holding	
  that	
  equitable	
  tolling	
  applied	
  under	
  the	
  FTCA	
  where	
  “deemed”	
  status	
  and	
  

partial	
  federal	
  funding	
  of	
  apparently	
  private	
  actors	
  would	
  not	
  have	
  been	
  revealed	
  in	
  

public	
  information	
  or	
  other	
  sources	
  to	
  a	
  reasonably	
  diligent	
  plaintiff).	
  

At	
  subsection	
  (l)(1),	
  added	
  as	
  an	
  amendment	
  to	
  the	
  original	
  provisions	
  of	
  the	
  

act	
  in	
  1995,	
  provides	
  the	
  15	
  day	
  time	
  period,	
  triggered	
  by	
  notice	
  of	
  the	
  suit,	
  for	
  the	
  

AG	
  or	
  his	
  designee	
  to	
  act	
  in	
  the	
  state	
  court	
  and	
  then	
  remove	
  the	
  action.	
  Some	
  courts	
  

have	
  held	
  that	
  despite	
  this	
  amendment	
  to	
  the	
  act,	
  the	
  AG	
  can	
  remove	
  the	
  action	
  at	
  

any	
  time	
  before	
  the	
  commencement	
  of	
  trial	
  in	
  the	
  state	
  court,	
  see,	
  e.g.,	
  Celestine	
  v.	
  

Mt.	
  Vernon	
  Neighborhood	
  Health	
  Center,	
  403	
  F.	
  3d	
  76	
  (2d	
  Cir.	
  2005).	
  However,	
  that	
  

finding	
  would	
  appear	
  to	
  nullify	
  the	
  explicit	
  15-­‐day	
  rule	
  for	
  action	
  in	
  the	
  state	
  court	
  

provided	
  in	
  the	
  later	
  amendment	
  and	
  that	
  contradicts	
  the	
  strict	
  construction	
  of	
  the	
  

statute.	
  Moreover,	
  the	
  result	
  in	
  Celestine	
  turned	
  on	
  the	
  fact	
  that	
  Celestine	
  did	
  not	
  file	
  

an	
  administrative	
  claim	
  pursuant	
  to	
  the	
  FTCA	
  within	
  60	
  days	
  after	
  her	
  case	
  was	
  

dismissed.	
  

In	
  the	
  event	
  the	
  AG	
  fails	
  to	
  act	
  within	
  the	
  statutory	
  time	
  period,	
  subsection	
  

§233(l)(2)	
  provides	
  an	
  additional	
  procedure	
  for	
  the	
  Defendants	
  themselves	
  to	
  

remove	
  the	
  case	
  to	
  federal	
  court.	
  The	
  statute	
  provides	
  as	
  follows:	
  

(2)	
  If	
  the	
  Attorney	
  General	
  fails	
  to	
  appear	
  in	
  State	
  couort	
  
within	
  the	
  time	
  period	
  prescribed	
  under	
  paragraph	
  (1),	
  upon	
  petition	
  
of	
  any	
  entity	
  or	
  officer,	
  governing	
  board	
  member,	
  employee,	
  or	
  
contractor	
  of	
  the	
  entity	
  named,	
  the	
  civil	
  action	
  or	
  proceeding	
  shall	
  be	
  
removed	
  to	
  the	
  appropriate	
  United	
  States	
  district	
  court.	
  The	
  civil	
  
action	
  or	
  proceeding	
  shall	
  be	
  stayed	
  in	
  such	
  court	
  until	
  such	
  court	
  
conducts	
  a	
  hearing,	
  and	
  makes	
  a	
  determination,	
  as	
  to	
  the	
  appropriate	
  
forum	
  or	
  procedure	
  for	
  the	
  assertion	
  of	
  the	
  claim	
  for	
  damages	
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described	
  in	
  subsection	
  (a)	
  of	
  this	
  section	
  and	
  issues	
  an	
  order	
  
consistent	
  with	
  such	
  determination.	
  
	
  

This	
  court	
  must	
  examine	
  several	
  issues	
  with	
  regard	
  to	
  its	
  subject	
  matter	
  

jurisdiction	
  in	
  this	
  case.	
  Proper	
  procedures	
  necessary	
  to	
  the	
  conferring	
  of	
  

jurisdiction	
  were	
  not	
  followed	
  here	
  by	
  the	
  U.S.	
  Attorney’s	
  office	
  or	
  by	
  the	
  individual	
  

defendants.	
  The	
  U.S.	
  Attorney	
  did	
  not	
  appear	
  at	
  all	
  in	
  the	
  state	
  court.	
  After	
  plaintiff	
  

asked	
  the	
  clerk	
  to	
  enter	
  default	
  on	
  May	
  4,	
  2015,	
  almost	
  six	
  months	
  after	
  their	
  

answers	
  were	
  due,	
  the	
  U.S.	
  Attorney	
  waited	
  another	
  almost	
  two	
  months	
  before	
  filing	
  

a	
  notice	
  in	
  the	
  state	
  court	
  after	
  removal.	
  Given	
  the	
  very	
  purpose	
  of	
  the	
  Act	
  and	
  its	
  

amendments	
  were	
  to	
  ensure	
  and	
  require	
  timely	
  and	
  prompt	
  responses	
  to	
  the	
  filing	
  

of	
  such	
  actions	
  by	
  the	
  AG,	
  the	
  dilatory	
  tactics	
  of	
  the	
  U.S.	
  Attorney’s	
  office	
  has	
  

severely	
  prejudiced	
  plaintiff	
  in	
  seeking	
  compensation	
  for	
  the	
  harm	
  sustained	
  at	
  the	
  

hands	
  of	
  these	
  defendants.	
  	
  The	
  individual	
  Defendants	
  Yahav	
  and	
  Camcare	
  sat	
  on	
  

their	
  hands	
  and	
  did	
  absolutely	
  nothing	
  to	
  alert	
  plaintiff	
  or	
  the	
  state	
  court	
  that	
  they	
  

may	
  be	
  “deemed”	
  federal	
  employees.	
  They	
  did	
  not	
  petition	
  this	
  court	
  for	
  removal	
  

when	
  the	
  AG	
  did	
  not	
  appear	
  within	
  15	
  days—assuming	
  they	
  even	
  provided	
  copies	
  of	
  

the	
  suit	
  papers	
  when	
  they	
  were	
  served	
  last	
  year;	
  an	
  issue	
  for	
  discovery.	
  Plaintiff	
  

submits	
  that	
  in	
  addition	
  to	
  the	
  statutory	
  and	
  constitutional	
  requirements	
  of	
  the	
  

statutes	
  themselves	
  in	
  both	
  state	
  and	
  federal	
  court,	
  the	
  utter	
  disregard	
  of	
  these	
  

defendants	
  of	
  the	
  rules	
  and	
  mandatory	
  requirements	
  should	
  not	
  be	
  rewarded.	
  

At	
  the	
  very	
  least,	
  this	
  Court	
  should	
  permit	
  limited	
  discovery	
  concerning	
  its	
  

subject	
  matter	
  jurisdiction	
  and	
  conduct	
  a	
  hearing	
  as	
  to	
  the	
  issues	
  involved	
  and	
  the	
  

appropriate	
  forum	
  for	
  these	
  proceedings,	
  staying	
  all	
  other	
  proceedings,	
  particularly	
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the	
  Motion	
  to	
  Dismiss	
  filed	
  by	
  the	
  United	
  States	
  which	
  should	
  be	
  stricken	
  from	
  the	
  

calendar	
  and	
  held	
  in	
  abeyance	
  until	
  this	
  court	
  rules	
  on	
  this	
  motion	
  to	
  remand.	
  

Otherwise,	
  the	
  Court	
  should	
  remand	
  the	
  matter	
  to	
  state	
  court	
  instanter	
  for	
  the	
  

reasons	
  already	
  established	
  that	
  the	
  removal	
  was	
  untimely	
  and	
  defective	
  and	
  

deprived	
  the	
  court	
  of	
  subject	
  matter	
  jurisdiction.	
  

	
  

IV.	
  	
  RELIEF	
  REQUESTED	
  
Based	
  upon	
  the	
  foregoing,	
  Plaintiff	
  respectfully	
  requests	
  that	
  this	
  Honorable	
  

Court	
  stay	
  all	
  proceedings	
  until	
  limited	
  discovery	
  and	
  a	
  hearing	
  is	
  conducted	
  

concerning	
  its	
  subject	
  matter	
  jurisdiction,	
  including	
  striking	
  the	
  Defendants’	
  Motion	
  

to	
  Dismiss	
  from	
  the	
  calendar	
  until	
  a	
  determination	
  is	
  made	
  on	
  that	
  threshold	
  issue.	
  

In	
  the	
  alternative,	
  Plaintiff	
  submits	
  that	
  this	
  Honorable	
  Court	
  should	
  remand	
  the	
  

case	
  to	
  the	
  New	
  Jersey	
  Superior	
  Court,	
  Camden	
  County,	
  for	
  the	
  reasons	
  established	
  

that	
  the	
  removal	
  was	
  untimely	
  and	
  defective	
  and	
  deprived	
  the	
  court	
  of	
  subject	
  

matter	
  jurisdiction.	
  

	
   	
   	
   	
   	
   	
   	
   Respectfully	
  submitted,	
  
Dated:	
  August	
  3,	
  2015	
   	
   	
   	
   s/Michael	
  T.	
  Rooney	
  	
  	
  

And	
  Celia	
  A.	
  Rooney	
  (with	
  him	
  on	
  
the	
  brief)	
  
Attorneys	
  for	
  Plaintiff	
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UNITED	
  STATES	
  DISTRICT	
  COURT	
  	
  
FOR	
  THE	
  DISTRICT	
  OF	
  NEW	
  JERSEY	
  

_________________________________________________________________________________________________	
  
	
  
RAMONA	
  ESTRELLA,	
  	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOSEPH	
  H.	
  RODRIGUEZ	
  
	
   	
   Plaintiff,	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOEL	
  SCHNEIDER	
  
	
   	
   	
   	
   	
   	
   :	
  
v.	
   	
   	
   	
   	
   	
   :	
  	
  	
  	
  	
  Civil	
  Action	
  No.	
  15-­‐4286	
  
ERIC	
  KFIR	
  YAHAV,	
  M.D.,	
  	
   	
   	
   :	
  	
  	
  
CAMCARE	
  HEALTH	
  CORPORATION,	
   :	
  	
  	
  	
  ORDER	
  FOR	
  REMAND	
  	
  
TEVA	
  PHARMACEUTICALS,	
   	
   	
   :	
  	
  	
  	
  	
  
JOHN	
  DOE	
  CORPORATIONS	
  A-­‐J	
  	
   	
   :	
  	
  	
  	
  	
  
AND	
  JOHN	
  DOES	
  A-­‐J	
   	
   	
   	
   :	
  	
  	
  
_________________________________________________________________________________________________	
  
	
  
	
   AND	
  NOW,	
  on	
  this	
  _______	
  day	
  of	
  _________,	
  2015,	
  this	
  matter	
  having	
  been	
  

opened	
  to	
  the	
  court	
  by	
  Michael	
  T.	
  Rooney,	
  Esq.,	
  attorney	
  for	
  Plaintiff,	
  on	
  his	
  motion	
  

for	
  remand,	
  and	
  this	
  Court,	
  upon	
  consideration	
  of	
  the	
  moving	
  papers	
  and	
  response	
  

in	
  opposition,	
  if	
  any,	
  finds	
  that	
  the	
  same	
  should	
  be	
  and	
  is	
  hereby,	
  granted;	
  

	
   IT	
  IS	
  THEREFORE	
  ORDERED	
  that	
  this	
  case	
  is	
  remanded	
  to	
  the	
  New	
  Jersey	
  

Superior	
  Court,	
  Camden	
  County.	
  

IN	
  THE	
  ALTERNATIVE:	
  

	
   IT	
  IS	
  ORDERED	
  that	
  Plaintiff	
  is	
  permitted	
  to	
  conduct	
  discovery	
  into	
  the	
  

claims	
  of	
  the	
  Defendants	
  that	
  they	
  are	
  “federal	
  defendants”	
  and	
  whether	
  they	
  met	
  

the	
  requirements	
  for	
  removal	
  to	
  this	
  court,	
  and	
  other	
  matters	
  related	
  to	
  this	
  court’s	
  

subject	
  matter	
  jurisdiction;	
  thereafter	
  the	
  court	
  will	
  schedule	
  and	
  conduct	
  a	
  hearing	
  

on	
  those	
  issues.	
  All	
  other	
  proceedings	
  are	
  stayed,	
  including	
  Defendants’	
  Motion	
  to	
  

Dismiss,	
  pursuant	
  to	
  42	
  U.S.C.	
  §	
  233(l).	
  

	
  

	
   	
   	
   	
   	
   	
   ___________________________________________	
  
	
   	
   	
   	
   	
   	
   Joseph	
  H.	
  Rodriguez,	
  J.	
  USDC-­‐NJ	
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Michael	
  T.	
  Rooney,	
  Esq.	
  
Celia	
  Ann	
  Rooney,	
  Esq.	
  
Rooney	
  &	
  Rooney,	
  Attorneys	
  
1515	
  Market	
  Street,	
  Suite	
  1200	
  
Philadelphia,	
  PA	
  19102	
  
215.854.4085	
  
mrooney47@comcast.net	
  
crooney12@comcast.net	
  
Attorneys	
  for	
  Plaintiff	
  
	
  

UNITED	
  STATES	
  DISTRICT	
  COURT	
  	
  
FOR	
  THE	
  DISTRICT	
  OF	
  NEW	
  JERSEY	
  

_________________________________________________________________________________________________	
  
	
  
RAMONA	
  ESTRELLA,	
  	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOSEPH	
  H.	
  RODRIGUEZ	
  
	
   	
   Plaintiff,	
   	
   	
   :	
  	
  	
  	
  	
  HONORABLE	
  JOEL	
  SCHNEIDER	
  
	
   	
   	
   	
   	
   	
   :	
  
v.	
   	
   	
   	
   	
   	
   :	
  	
  	
  	
  	
  Civil	
  Action	
  No.	
  15-­‐4286	
  
ERIC	
  KFIR	
  YAHAV,	
  M.D.,	
  	
   	
   	
   :	
  	
  	
  
CAMCARE	
  HEALTH	
  CORPORATION,	
   :	
  	
  	
  	
  Certificate	
  of	
  Service-­‐	
  
TEVA	
  PHARMACEUTICALS,	
   	
   	
   :	
  	
  	
  	
  Notice	
  of	
  Motion	
  for	
  Remand	
  
JOHN	
  DOE	
  CORPORATIONS	
  A-­‐J	
  	
   	
   :	
  	
  	
  	
  	
  
AND	
  JOHN	
  DOES	
  A-­‐J	
   	
   	
   	
   :	
  	
  	
  
_________________________________________________________________________________________________	
  
	
  
	
  	
   	
  
	
   I,	
  Michael	
  T.	
  Rooney,	
  Esq.,	
  Attorney	
  for	
  Plaintiff,	
  	
  certify	
  that	
  adverse	
  parties	
  

have	
  been	
  served	
  through	
  the	
  electronic	
  filing	
  system	
  by	
  serving	
  their	
  attorneys	
  as	
  

follows:	
  

	
  
PAUL	
  J.	
  FISHMAN,	
  ESQ.,	
  U.S.	
  ATTORNEY	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
   ANNE	
  B.	
  TAYLOR,	
  ESQ.,	
  ASSISTANT	
  U.S.	
  ATTORNEY	
  
	
   Attorney	
  for	
  the	
  United	
  States	
  of	
  America	
  
	
   	
  
	
   PAUL	
  J.	
  COSGROVE,	
  ESQ.	
  
	
   Attorney	
  for	
  Defendant	
  Teva	
  Pharmaceuticals	
  USA,	
  Inc.	
   	
  
	
  
Dated:	
  August	
  3,	
  2015	
   	
   	
   s/Michael	
  T.	
  Rooney	
  	
  	
  	
  
	
   	
   	
   	
   	
   	
   Attorney	
  for	
  Plaintiff	
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