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This matter is before the Court on Appellant Women's Med Center of Dayton’s [“Women's
Med Center”] appeal from a November 30, 2016 Adjudication Order issued by the Ohio Department
of Health that both refused to renew and revoked Women's Med Center’s ambulatory surgical facility
license due to its failure to have in place a written transfer agreement (“WTA™) with a local hospital.
(See 12/1/16 Notice of Appeal and attached Exh. A (copv of Adjudication Order)).
Before the Court are a transcript of the administrative record [“7».7], filed on December 21,
2016; the Brief of Appellant Women's Med Center of Dayion [“Appellant’s Brief"), filed on January
30, 2017; the Answering Briefof the Ohio Department of Health ["Appellee’s Brief”], filed on March
1, 2017; and the Reply Brief of Appeilant Women s Med Center of Dayvion [“Appeliant s Reply™], filed

on March 15, 2017, Oral argument on the issues presented occurred on August 17, 2018,
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For the reasons that follow, the Ohio Department of Health's November 30, 2016 adjudication

order re Women's Med Center of Dayton’s ambulatery surgical facility license is AFFIRMED.
FACTUAL & PROCEDURAL BACKGROUND

Women's Med Center of Dayton [“WMCD™] is a clinic located in Kettering, Ohio, that
provides repraductive services, including surgical abortions, to women from across Ohie and bevond.
(See Affidavit of W. Martin Haskell, M.D. in Support of Motion te Suspend arnd Stay the Order of the
Chio Department of Health [“Hastell Afid"] filed on 1272/16, TN1-2, 8); (see ale 12/216
Emergency Motion to Suspend and Stay the Order of the Ohic Department of Health from Which
Appellant Appeals and Memorandum it Support [ Motion to Stay"'], attached Jt. Exh. A, “Stipulations
of Fact” from administrative hearing, Stipulation #1). WMCD currently is the only facility in the
greater Dayvton, Ohio area that provides surgical abortions. (Haskel! Affid, 773, 7). WMCD's
medical director, Dr. Martin Haskell, iz 2 physician licensed in Ohic and is the sole shareholder of
Women's Medical Group Professional Corperation, the company that has owned and operated
WMCD since 1983, (Jd, T71-3); (Mbtion to Stay, It. Exh. A, Stipulations ##1.7).

Beginning in 2002, WMCD was licensed by the Ohio Department of Health [“ODH"] as an
“ambulatory surgieal facility”™ [“ASF”] in accordance with R.C. § 3702.30CAN1). (Motion to Stay,
Jt. Exh. A, Stipulations 24, 6). R.C. § 3702.503(A) requires any ASF to have

4 written transfer agreement with & local hospital that specifies an
effective procedure for the safe and immediate transfer of patients from
the facility to the hospital when medical care bevond the care that can
be provided at the ambulatory surgical facility is necessary, including

when emergency situations cceur or medical complications arise.

A copy of the WTA must be filed with the director of ODH, i, and must be updated every two vears.

R.C. §3702.303(B). However, the same statute provides an exception to the WTA requirement if the

ODH director “has, pursuant to the procedure specified in section 3702.304 of the Revised Code,
granted the facility a variance from the requirement.” R.C. § 3702.303(C)(2).

In 2008, ODH granted WMMCD's request for a variance from the WTA requirement. (Motion
to Stay, Jt. Exh. A, Stipulation #8). The facility’s ASF license also was renewed in 2008 and annually
thereafter through 2011, based on the 2008 variance. (fa).

In December of 2011, however, ODH netified WMCD that, beginning in 2012, it would be
required to apply annually for both renewal of its ASF license and a WTA requirement variance.
{Motion fo Stay, attached Exh. 26 from administrative hearing, affidavit of Dr. Haskell, 722). In
2012, 2013, 2014 and 2015, WMCD filed timely license renewal and variance applications, but not
until June 25, 20135, did ODH's director deny WMCD s variance requests for 2012, 2013 and 2014,
(Je, Exh. 26, §722-24, 27 and Jt. Exh. A, Stipulation #8). One reason given for that variance denial
was that WMCD's 2013 and 2014 applications included “just two named back-up phyvsicians,”
whereas the facility’s prior applications had listed three back-up physicians. (See Motion fe Stay,
attached Exh. 10 from administrative hearing, 6/25/15 denial letter from ODH directer, p. 1). The
ODH director opined that “two back-up physicians cannot meet [ODH's] expectation for 24/7 back-
up coverage and uninterrupted continuity of care, az a WTA with a hospital would provide.” (fal).
The director gave WMCD 30 days to submit a new variance request or a WTA, absent which ODH
“may propose revocation of [WMCD's] ambulatory surgical facility license.” (/4. p. 2).

WMCD thereafter submitted a renewed request for a WTA requirement variance for 2014 and
2013, naming a third back-up physician as well as adding the practice group of the three named
physicians and another practice group as additional back-up should the three named phyvsicians be
unavailable. (Motion fo Stay, attached Exh. 9 from administrative hearing, 7/24/15 letter from
Gerhardstein & Branch, LP.A., and attachments thereto). After reviewing the renewed variance
application, the ODH director again denied WMCD's variance requests for 2012 through 2015,
{Motlon fo Stay, attached Exh. 11 from administrative hearing, 925/15 denial letter from ODH
director). The director therein stated that “[WMCD]'s provizsion of three named backup physicians

does not meet my expectation that a variance provide the same level of patient health and safety that
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a [WTA] with a local hospital assures for 24/7 back-up coverage.” (i, p. 2). He also reiterated
concerns that listing “un-named physicians in [a] group practice” does not satisfy statutory
requirements, and that Miami Valley Hespital, “where the three named baclup physicians have
admitting privileges, has again shared its objection to any invelvement with [WMCD].” (i, p. 2
{see also Motion fe Stay, attached Exh. 16 from administrative hearing, 7/31/15 letter from Miami
Valley Hospital President & CEQ to ODH). By separate letter issued on the same date, the ODH
director alse propesed “to issue an Crder revoking and refusing to renew” WMCD's ASF license due
to the facility’s lack of 2 WTA with a local hospital and ODH's denial of WMCD's request for a
variance from the WTA requirement. (Motion fo Siay, attached Exh. 12 from administrative hearing,
9/25/15 revocation letter from ODH directer).

Fellowing an April 26, 2016 administrative hearing en ODH's revocation/non-renewal
proposal, the hearing examiner issued a report recommending that WHCD s ASF license be revoked
and not renewed. (Memo Gpp., Exh. A, 92/16 “Report and Recommendation™). On November 30,
2016, the ODH director issued an “Adjudication Order refusing to renew and reveking [WMCD] s
health care facility [ASF] license” (12/1716 Notice of Appeal, attached Exh. A, 11/30/16
“Adjudication Order,” p. 3), to “become effective fifteen davs after the date of this Adjudication
Order” (id, p. 4) = Le., on December 15, 2016.!

Appellant WMCD filed the instant appeal the dav after the subject adjudication order was
izsued (Notice of Appeal), and soon thereafter sought to stay implementation of that order. (See
Emergency Motion to Suspend and Sty the Order of the Ohio Departmient of Health from which
Appeliant Appeals and Memorandum in Support, filed on December 2, 2016). On December 12,
2016, this Court granted WMCD's motion, suspending and staving ODH's adjudication order
pending a final decision on WMCD's appeal. (Decision, Order and Entry Granting Appellant

! Ay to cartain of the history of the adminfstrative regulations and statutes invelved in this appeal, sea Capital Care
Nerwork of Toledo v, Ohio Depantment of Health, 2015 Ohto Mise. Lexis 22534, affirmed, 2016-Ohio-5168, reversed,
2018-Ohio-440 and Women's Med, Prof'l Corp. v, Baird, 438 F. 3d 585 (6™ Cic. 2006).

§

Women's Med Center of Davton's Emergency Motion to Suspend and Stay the Order of the Qhio
Department of Health). After the parties had filed their appellate briefs, however, both parties moved
to stay this matter until the Ohio Supreme Court issued a decision in Capital Care Network of Toledo
v. State of Ohio Dep't of Heaith, Supreme Court No. 2016-1348, a pending appeal involving related
iztues. (See 72017 Joint Motion fo Stay this Case). The Court granted that motion. (3/18/17
Decision, Order and Entry Granting Joint Motion to Stay).

As the Ohio Supreme Court has issued its decision in the relevant case, see Capital Care
Network of Toledo, 2018-Ohie-440, reconsideration denied, 152 Ohio 5t. 3d 1448, 2018-Chie-1600,
96 N.E.3d 302, the stay of proceedings in this matter has been Lifted. (3/12/18 Order and Entry Lifting
Stay). The Court now must decide the merits of the parties’ competing positions.

THE PARTIES' CLAIMS

In its appellate brief, WMCD first argues that ODH's adjudication order should be reversed
because it relies on a statute that violates the “Single Subject Provision™ of the Ohio Constitution
(dppeliant's Brief, pp. 1, 53-9), and on regulations that have been superseded by statute. (%, pp. -
11}, In addition, WMCD contends that the denial of its variance request was invalid because WMCD
was not afforded a hearing (id, pp. 1, 11-14), and that the subject adjudication order is not supported
by reliable, probative and substantial evidence. (/d, pp. 1, 14-18). As to the latter point, WMCD
urges that the evidence of record demonstrates that WMCD's variance proposal would “clearly
achieve the same end of patient health and safety that a WTA with 2 local hospital would afford” (idl,
p. 14), while no evidence supports the ODH director's speculative “concerns” to the contrary. (Jd,
pp. 14-15). WMCD thus asks the Court to reverse ODH's Adjudication Order refusing to renew and
revoking WMCD s ASF license, and WMCD further requests the Court reverse the ODH director’s
decision denving WMCD's variance request. (fd,p. 1, 18).

In contrast, Appellee ODH asserts that the decision to revoke and not renew WMCD's license

is supported by reliable, probative and substantial evidence because WHCD admittedly has neither a
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WTA nor a current varance from the WTA requirement. (4ppeliee’s Brief, pp. 1. 14-13). ODH
maintains that the director’s denial of WMCD's vanance request is not subject to review by this
Court, such that “any discuzsion”™ of the variance decision would be “whelly superfluouz” (/2. pp.
1.4, 11-153). While urging that this Court “need not reach WMCD s constitutional attack™ (id, p. 1),
ODH further nsizte that the relevant decizion passes constitutional muster, because “erther the mle
or the statute”™ on which the decision relied must be valid. (f&, pp. 4-11). ODH asks the Court to
affirm the director’s November 30, 2016 adjudication order. (Jd. p. 13).
LAW & ANALYSIS
Stondord of Review Applicable to ddministraiive Appeals re Licensure
The applicable section of the Ohic Fevized Code provides as follows, in pertinent part:

Amy party adversely affected by any order of an agency issued pursuant
to an adjudication . . . revolang or suspending & license . .. may appeal
from the crder of the agency to the court of common pleas of the county
i which the place of business of the licensee iz located or the county
i which the licensee 15 a resident . . .

R oE

The court may affinn the order of the agency complained of in the
appeal if it finds, wpon consideration of the entire record and any
additional evidence the court has admitted, that the order is supported
by reliable, probative, and substantial evidence and is in accordance
with law. In the absence of thiz finding. it may reverse, vacate, or
modify the order or make such other ruling as is supported by reliable,
probative, and substantial evidence and is in accordance with law. The
court shall award compensation for fees in accordance with section
2333.39 of the Revized Code to a prevailing party, other than an
agency, in an appeal filed pursuant to this section.

E.C. § 119.12 (emphasis added).

According to the Ohio Supreme Court, “F.C. 119,12 requires a reviewing common pleas court
te conduct two mguines: 2 hvbnd factuallegal inquiry znd 2 purely legal moquiry.™ Barichy v. Siafe
Bd gf Educ., 120 Ohio 5t. 3d 203, 2008-Ohio-4826, 737, 896 N.E.2d 1096. As to the first form of

inquiry, “determimng whether an agency order 13 supported by reliable, probative and substantial

evidence essentially is 2 question of the absence or presence of the requisite quantum of evidence.™
University of Cincinnaiti v. Corrad, 63 Ohio 5t. 2d 108, 111, 407 N.E.2d 1265 (1980). The common
pleas court “must give due deference to the administrative resolution of evidentiary conflicts.™ Jd
“For example, when the evidence before the court consists of confliching testimony of approximately
equal weight, the court should defer to the determination of the administratrve body, which, as the
fact-finder, had the opportunity to observe the demeanor of the witnesses and weigh their credibility.”
I see also Robinsonv. Ohio Dep't of Edue., 2012-Ohio-1982, 713, 971 N E.2d 977 (2 Dist ) (in
deciding appeal under § 119,12, “[tThe trial court must give deference to the [agency]’s resclution of
factual conflicts unless they are clearly unsupportable.™); Macor v. Ohia Dep't of Job & Family
Servs., 10% Dist. No. 03A-1036, 2000-Ohio-3220, 720 (administrative hearing officer acts within
province in making determinations as to witness credibility), appeal not allowed. 123 Ohio 5t. 3d
1496, 2009-Ohio-6013, 916 N.E.1d 10753, cert denied, 362 U.S. 890, 131 8. Ct. 227 (2010).

A hearing officer also “may draw reasonable inferences and rely on iz er her own commoen
zense in evaluating the evidence.™ State ex rel Supreme Bumpers, Jnc. v. Indus. Comm., 93 Ohio 3t
3d 134, 2002-Ohio-7082, 762, 721 NE.2d 170

Az defined by the Ohuo Supreme Court,

(1) “Eeliable” evidence is dependable; that is, it can be confidently

trusted. In order to be refiable, there must be a reasonable prebability

that the evidence is true. (2) “Probative” evidence iz evidence that tends

to prove the issue in question; it must be relevant in determining the

izzue. (3} “Substantial” evidence is evidence with some weight; it must

have importance and value.
Our Place, Inc. v. Ohio Liguor Control Comim., 63 Ohio 5t. 3d 370, 571, 389 N.E.2d 1303 (1992).
“The credibility of witnesses generally is not subject to the ‘reliable, prebative and substantial

standard,” but the establishment or non-establishment of the underlving viclations 13 subject to such

astandard ™ (rdhv. State Dep't of Edue., 10 Dist. No. 12AP-155, 2012-Ohia-4512, T21.




In addition to an evidentiary amalysis, a reviewing court must conduct a second mquiry to
determime whether the administrative decision 1s in accordance with law. See Barfcfy, 2008-Ohio-
4826, T38. Although the court “must construe the law on its own,” i, it alse “must give due
deference to an admimistrative imterpretation fonnulated by am agency that has accumnulated
substantial expertise, and to which the General Assembly has delegated the responsibility of
implementing the legislative command.”™ Bernard v. Unemployment Comp. Review Comm'n, 136
Ohio 8t. 3d 264, 2013-Ohio-3121, 712, 924 NE.2d 437; see also M. Sonitary Landf®li v. Nichals, 14
Ohio App. 3d 331,337, 471 N.E.2d 492 (2" Dist. 1984). As such, “[a]n agency’s findings of fact are
presumed to be correct and must be deferred to by a reviewing court unless that court determines that
the agency’s findings are internally meonzstent, impeached by evidence of a prior inconsistent
statzment, rest upon improper inferences, or are otherwise wmsupportable.” Ohkio Historical Soc. v.
State Emp. Relations Bd, 66 Ohio 5t. 3d 466,471, 613 NE.2d 381 (1593). “[Tlhat deference is owed
no matter which way the agency rules . . . so long as the [agency’s] interpretation is reasonable.”
Bernard, 2013-Ohio-3121, 712.2

Feviewing courts alse must be mindful of Crv.E. 61, which provides that

[n]o error or defect in any ruling or order . . . is ground . . . for vacating,

modifying or otherwise disturbing a judzment or order, unless refusal

to take such action appears to the court inconsistent with substantial

justice. The court at every stage of the proceeding must disregard any

error of defect in the proceeding which does not affect the substantial

rights of the parties.
That harmless error standard applies to an admimstrative body’s misapplication of law. Ses Madiren
Twp. Bd gf Trustees v. Donohoo, 2% Dist. No. 14007, 1994 Ohio App. LEXIS 4393, at *10 (Oct. 12,

1984) (reinstating administrative body’s decizion despite its applicetion of wrong code section where

“the error was harmless” because correct code section was “substantially similar™).

2a And whare the ageacy’s d.emmn iz supported by sufficient evidence and the law, the conumon pleas court lacks
authority to review the ageacy’'s exarciza of discration, even if its decision is amm'l:edh harsh " Capital Care MNetwork
ufTulelin 2015-Ohia-440 ﬁlS quoting Henrv’s Café Inc. v. Bd. Of Liouer Contrel, 170 Ohin t. 233, 136-37, 143 M.E.
2d 678 (1959,

2

Law Governing Licensing of Ambulatery Surgical Facilities
Since September 29, 2013, the Ohic Revized Code has imposed the following requirements
25 to any “ambulatory surgical facility’” operating in this state:

(&) Except a3 provided in division (C) of this section, an ambulatory
surgical facility shall have a written transfer agreement with a local
hospital that specifies an effective procedure for the safe and
immediate transfer of patients from the facility to the hospital
when medical care bevend the care that can be provided at the
ambulatory surgical facility iz npecessarv, including when
emergency situations occur or medical complications amize. A
copy of the agreement shall e filed with the director of health.

(B) An smbulatory surgical facility shall update a wiitten tramsfer
agreement every two vears and file a copy of the updated
agreement with the director.

(C) The requirement for a written tramsfer agreement between an
ambulatory surgical facility znd a hespital does not apply if either
of the following is the case:

(1) The facility is a provider-based entity, as defined in 42
C.FE. 413.65(a)(2). of a hospital and the facility’s policies
and procedures to address situations when care beyond the
care that can be provided at the ambulatory surgical facility
are approved by the govemning body of the facility’s parent
hospital and mplemented;

(2) The director of health has, pursuant to the procedure
specified in section 2702.304 of the Revized Code, granted the
facility 2 variance from the requirement.

E.C. § 3702.303(emphasis added).
Asztothe “vanance™ exception referenced at EC. § 3702.303(C)(2), the Code further provides
2z follows:
(&)

(1) The director of health mav prant a vanance from the
written transfer agreement requirement of section 3702.303 of
the Revised Code if the ambulatery surgical facility submits
1o the directer a complete variance application, prescribed by
the director, and the director determines after reviewing the
application that the facility iz capable of achieving the purpose




of a written transfer agreement in the absence of one. The
director's determination is final,

(2} Not later than sixty days after receiving a variance
application from an ambulatery surgical facility, the director
shall grant or deny the variance. A variance application that
has net been approved within sixty days is considered denied.

(B} A variance application is complete for purposes of division (A)(1)
of thiz section if it contains or imcludes as attachments all of the
following:

(1} A statement explaining why application of the
requirement would cauge the factlity undue hardship and why
the variance will not jeopardize the health and safety of any
patient;

(2) A letter, comfract, or memorandum of understanding
signed by the facility and ene or more consulting physicians
who have admitting privileges at a minimum of one local
hospital, memorializing the physician or physicians’
agresment to provide back-up coverage when medical care
bevend the level the facility can provide is necessary;

(3} For each consulting physician described in division (B)(2)
of this section:

(a) A signed statement in which the physician attests
that the physician 15 familiar with the facility and its
operations, and agrees to provide notice to the facility
of any changes in the physician’s ability to provide
back-up coverage,

(b) The estimated travel time from the physician’s main
residence or office to each local hospital where the
physician has admitting privileges;

() Written verification that the facility has a record of
the name, telephone numbers, and practice specialties of
the physician;

{d) Written verification from the state medical board
that the physician possesses a valid certificate to
practice medicine and surgery or osteopathic medicine
and surgery issued under Chapter 4731, of the Revised
Code;

(2] Documented verification that each hospital at which
the physician has sdmitting privileges has been

informed in writing by the physician that the physician
is a consulting physician for the ambulatery surgical
facility and has agreed to provide back-up coverage for
the facility when medical care beyond the care the
facility can provide is necessary.

(4) A copy of the facility's operating procedures or protocols
that, at a minimum, do all of the following:

(a) Address how back-up coverage by consulting
physicians is to cceur, including how back-up coverage
15 to cceur when consulting physicians are temporarily
unavailable;

(b) Specify that each consulting physician is required to
notify the facility, without delay, when the physician is
unable to expeditiously admit patients to a local hospital
and provide for continuity of patient care;

(c) Specify that a patient’s medical record maintained
by the facility must be transferred contemporansously
with the patient when the patient is transferred from the
facility to a hospital,

{3) Any other information the director considers necessary.

(©) The.di 's decisi ; R ey
final.

(D) The director shall consider each application for a vanance
independently without regard to any decision the director may have
made on a prior cccasion to grant or deny a variance to that ambulatory
surgical facility or any other facility.

R.C, § 3702304 (emphasis added),
The regulations promulgated as to those licensing requirements contain the following
additional provisions relevant to any WTA:

(E) Each ASF shall have a written transfer agreement with a hospital
for transfer of patients in the event of medical complications,
emergency situations, and for other needs as they arise,

(1) A copy of the written transfer agreement shall be filed
with the ASF’s application for license renewal in accordance
with paragraph (B) of rule 3701-83-04 of the Administrative
Code.




(2} A formal apreement i3 not required in those instances
where the licensed ASF is a provider-based entity of a hospital
and the ASF policies and procedures to accommodate medical
complications, emergency situations, and for other needs as
they arise are in place and approved by the goveming body of
the parent hospital.

0.AC §3701-83-15.
Merits of Wemen’s Med Conter’s Appeal

Thiz iz &n abortion regulation caze. WMCD hae elected to pursue in federal court its federal
constitutional claims arising in commection with the denial of its requested variance and the revocation
and non-renewal of its license. Appellont Brigf, p.5 n.2. Consequently, the issues presented in this
administrative appeal are narrow, focuzing predeminantly on matters of settled administrative Iaw.
As to the single constitutional law argument raised in this appeal, attacking the WTA requirsments
as violative of Ohio Constitution, Article IL Section 13(D) (“[n]o bill shall contain more than one
subject, which shall be clearly expressed in its title™), precedent dictates that ™ this court will not reach

constitutional issues unless absolutely necessary.” Capital Care Network of Toledo v, Ohio Dept, of
Health, 2018-0Olo-440, 31; State ex rel Mason v. Gnffin, 104 Olio St. 3d. 279, 2004-Ohio-6384,

720, 819 N.E 2d 644 {"courts decide constitufional 1ssues only when absolutely necessary.™) Indeed,
Capital Care quoted Chief Justice Eoberts’ admonition from PDK Laboratories. Inc. v. United States
Drug Enforcement Admin,, 362 F.3d 786, 799, 360 US. App. D.C. 344 (D.C. Cir 2004) {Foberts, T,
concwmng in part and concurming in judgment): “[I]f1t 13 not necessary to decide more, it 13 necessary
not to decide mere.” Capital Care, 201 8-Ohio-440, §31.

Heeding this restraint, it is uncontroverted that WICD has ne WTA, nor any variance nor
waiver of the WTA requirement. Hence, the director and ODH revoked and did not rensw WHCD's
licensure, following a heaning on that action, in a manner that was supported by reliable, probative,

and substantial evidence and in accordance with the law. R.C. 119.12. The director’s November 30,

2016 Adjudication Order relied upen, as independent bases, BL.C. 3702.303(A) and 0.4 .C. 3701-83-
19. To aveid this outcome, WHMCD raises the following arguments:

{1) The statute is unconstitutional on single-subject grounds and the regulatory scheme was
superseded by the mvalid statutory scheme creating an utter void of enforceable laws as to
WTAs; and

(2) The director’s refusal to grant a varance 15 unsupported by any evidence, let alone reliable,
probative and substantial evidence.

Within the parameters set forth above, the best place to begin the court’s analysiz 13 WRICD s
arguments conceming the denial by the director of WMCDs application for a vaniance.
THE COURT LACKS JURISDICTION OVER ISSUES OR CLATMS
PERTAINING TO THE DIRECTOR’S DENTAL OF THE VARTANCE
UNDEE EITHER OR BOTH THE STATUTE AND REGULATION
WHMCD argues that the director’s demal of the requested vanance equated to an adjudication
order, requiring a hearing under F.C.119.06 and giving rise to appellate review. In respenze, ODH
states that 0VAC. 3701-33-14(F) provides that the “refusal of the directer to grant a variance or
waiver, n whole or m part, shall be final and shall not be construed as creating any nights to a heanng
under Chapter 119 of the Revised Code.™ Relying on itz assertion that the statutes superzeded the
regulations, WIICD counters that R.C. 3702.304(C) states: “ The director’s decision to prant, refuse,
of rescind a variance i3 final. ™ WMCD proposes that the statute. but not the regulation. envisions a
hearing and an appeal, because the statute omits that language of the regulation stating “and shall not
be construed a3 creating any rights to a hearing under Chapter 119 of the Revised Code.” From this
omission, WHCD infers a legislative intent to allow such appeals.
The determimation of whether the September 25 variance denial letter constitutes an

adjudication order is significant. If this letter is deemed an adjudication order, “it 15 of ne force and

% Sea Women's Med. Profl Corp. v. Baird. 438 F.3d 505, 509 (§* Cir. 2006} (varianca within director’s sole discretion
with oo rights to a hearing; addressing CLAC. 3701-83-14(D) and (E)).
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effect and mvalid pursuant to B.C. 118.06, since there was no opportunity for a hearng afforded [to
WIICD] prior to issuance of the notice.” Davison v. Andrews, 10th Dist. Franklin No. TEAP-363,
1976 Ohio App. LEXIS 7422, *6-7 (Oct. 5, 1976). However, if the variance denial 1z not &n
adjudication, it would be immaterial that the DOH did not provide WhICD with the opportunity for

& hearing before denying its variance request. State ex rel. Bd. of Edn. v State Bd. of Edn, 35 Ohio

St2d 173, 177, 373 NE2d 1238 (1978). "Adjudication™ is defined as “the determination by the
highest or ultimate authority of an agency of the richts, duties, privileges, benafits, or legal
relationships of a specified person, but does not include the issuance of a license in response to an
application with respect to which no guestion is raised, nor other acts of 2 ministerial nature.” E.C.
112.01(D).

Upecn review, the Court is unconvineed that the letter denying WLICD its requested variance
constitutes an adjudication order within the meanimg of the statute. In construing the langnage of B.C.
119.01(D), the Ohie Suprems Court has held that a “‘refusal to act does not determine any rights,
duties. privilages, benefits, or legal relationships * * *° of a complaming party.” State ex rel, Bd, of
Edn. v State Bd. of Edn., 33 Ohio 524 173, 177, 373 N.E.2d 1238 (1978) (internal citation omitted)
{holding that the refusal to grant the school district an additional exception under R.C. 3311.2% “was
not an “adjudication” within the meaming of R.C. 119.01(D).7"). Therafore, the refizal to grant WMCD
a variancs of the WTA requirement did not determine any rights, duties, privilegss, benefits, or legal
relationships of WMCD. Moreover, in addressing this specific 13sue, 2t least one common pleas court
has held that the denial of 2 variance iz not an adjudication:

The Climie objects to the Magistrate’s decizion that the Climic had no right fo a

due process hearing a3 to the Director’s decizion whether to grant or deny a variance

from the requirsment for a written transfer agreement. * *

In this case, prior to depnivation of the license and prior to deprivation of its
variance the elinic received notice and was given the opportunity to present evidence

for the Director’s consideration as to the variance and present evidence to the hearing

officer with respect to the licensing decizion. Under Ohic Admin. Code 3701-83-14,
the Director’s refusal to grant a variance “shall be final and shall not be considered az

creating any rights to a hearing under B.C. Chapter 119" This 1s an appeal mnder E.C.

119.12. Thiz Court has no jurisdiction in this appeal to review either the decision of

the Director or the procedure by which he made his decision apart from those matters

committed to the adminisirative proceeding with respect to the license. The Court doss

not, accordingly, determine whether the elinic had a due process mght to a pre-

deprivation heanng with regard to its variance or whether the procedure employed

with respect to no face-to-face hearing by the Directer vielated due process. Those

matters are not committed to this Court in this procesding and the Court has no

Juriediction to rule upon them.

Lebanon Road Surgery Center v. Dept. of Heaith, Hamilton CP. No. A1400502 (Aug. 13, 2014)
(attached to Appeliani’s Brigf). Thus, a the demal ofthe vanance cannot be deemed an “adjudication™
within the meaning of R.C. 119.01(D), the Court lacks jurisdiction under F.C. 119.12. to review thiz
decision. Sprinzfield Fireworks. Ine. v. Ohio Dept. of Commerce, 10th Dist. Franklin No. 03AP-350,
2003-0hin-6940, 2003-Ohio-6940, T 25,

The Court further concurs in ODH's azsessment that the codification, although using differant
verbiage than the regulation, was not intended to abolish nor diminish the administrative rules. Rather,
the legislature intended to reinforce the regulation and vice-versa. *An administrative mile is designed
to zccomplish the ends sought by the lesislanon enacted by the General Assembly, and an
administrative rule does mot conflict with 2 statute to the extent that it provides a reasonsble,
supportable interpretation of it.” Ohio Jur. 3d, Administrative Law § 40, pp. 212-213 (2016). “Thus,
administrative ruiles are valid unless they are unressconable or in elear conflict with the statutery mtent
of the legislation zoverning the subject matter, and the proper subject for detenminztion is whether
the mle contravenes an express provision of the statute ™ &4 st p. 213, “An admimistrative mule 13 not
inconsistent with a statute unless the mle contravenss or is in deregation of some express provision
of the statute.™ /4 at p. 214. “The finality of admimistrative action 1z a deterrent to judicial review, in
that a statute may declare an administrative action to be final and, at least to some extent, preclude
review by & court. Mo direct appeal may lie where a law provides that certam admimstrative orders

or decisions shall be final ™ Idf at 144, pp. 356-337. The Court discemns that, upon the plain language

used by the statute and the regulation, final means final. State v Palmer. 2010-Ohio-2421, 720 (10%
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Dist.). Nothing in the language used nor the legislative enactment context alters thiz plain meaning.
The Court is further persuaded by ODH's assertion that whers the General Assembly has granted
hearing rights, it has done so explicitly; consequentlv, the Court should therefore refrain from
inserting such language into R.C. 3702.304. See, eg, R.C. 4731.22(C) R.C. 4723.28(C); F.C.
3721.03(B); R.C. 3702.20. The director’s discretion as to pranting or denving a variance i final,
without the opportunity for a hearing and net subject to direct appellate review, whether the Court
relies upon either the statute, the rule, or both. Consequently, the Court simply lacks jurisdiction to
address WMCD's claims and arguments regarding the variance determination.”

Even if the denial of a variance created an appealable issue, the case before this Court is
limited to the director’s refusal to renew and his revocation of WMCD's license. As stated in
WMCD's dppeliant's Brief, p. 5, “[t]he Director ruled on November 30, 2016, affirming the hearing
examiner’s recommendations, and issuing an adjudication order refusing to renew and revaking the
license. (Adjudication Qrder, RE p. 115}, It is this order from which this appeal is made.” WMCD
attempts to bootstrap the varlance issue onto this appeal because it possessed neither a WTA nor a
variance of the WTA requirement, The Court is not convinced that this bootstrapping is proper.
Rather, it would seem that an appeal effort ought to have been pursued from the denial of the varlance,
if, indeed, such an appeal right existed. That such an appeal was not taken perhaps reflects that no
such appeal is allowed. In any event, the Court does not sea how a viable appeal of the revecation/non-
renewal adjudication would open more avenues for contesting the denial of the variance than an effort
to appeal the variance itself. The Court concludes, therefore, that it lacks jurisdiction over the variance

related {saues, This conclusion significantly narrows WMCD's remaining arguments,

1t follows that WHICD's additional arguments promised upen the alleged impropriety of the vardance denial rest upon
an unsound foundation, The directer’s denial of the variance rests within his discretion and is not subject to direct judicial
Tevigw,

1]

With the issue of the variance resolved, the analysis must next tum to the significance of the
director's use of both statutory grounds and administrative rule grounds as independent grounds to
revoke and deny WHCD's license,

0.4.C. 3701-83-19 AND R.C. 3702.303 ARE SEPARATE AND INDEPENDENT

BASES FOR THE REFUSAL TO RENEW AND REVOCATION
OF WMCD'S ASF LICENSE

a. 0.A.C, 3701-83-1%E)

WMCD argues that O.A.C. 3701-83.-19 and 3701-83-14 are unenforceable because they
conflict with B.C. 3702.303 and 3702.304. {4 ppeiiant Brief, pp. 9-11) ODH responds to this argument
by positing that, if the statutory scheme is invalid, then no conflict exists between the WTA
regulations and the statutory enactments addressing the same subject matter. (dppelice Brief, pp. 4-
8). The Court agrees with ODH that no conflict exists between the statute and the administrative
regulations; thus, if the statute is deemed invalid, that would leave only the administrative regulations
ag operative. Also, as ODH aptly notes, the director cited both the statutory scheme and the
administrative regulations as separate grounds for his ruling. Either suffices if valid,

“A decision overruling a former statute as being uncomstitutional is retrospective in its

operation, and the effect is not that the former was bad law, but that it never was the law.” Roberty

v, Treasurer, 147 Ohio App. 3d 403 720 (10t Dist. 2001), citing Peerless Elec. Co. v. Bawers, 164

Ohic 5t 209, 210 {Ohio 1955). Applying this proposition, ODH argues that the invalidity of the
statute, hypothetically assuming unconstitutionality, malces an analysis of the consistency between
the two sources unnecessary, WHMCD counters by asserting that, at the time the director ruled, both
schemes were in place and both were unenforceable, WHMCD notes that it was unable to submit a
variance request without complying with HE 39's comprehensive variance provisions, R.C.
3702.304, nor did it have the right to request a waiver of the WTA rule.

WMCD s argument focuses on the issue of whether it would have been successful in its quest

for a varfance in the event that the statutory scheme had not existed, relegating the variance analysis
17




to only the administrative framework. It is solely within the director’s discretion, however, as to
whether a variance should be granted. Baird, 438 F. 3d at 599, citing 0.A.C 3701-83-14(D). “The
director's refusal to grant a variance or waiver does not create any rights to a hearing under Qhic
law." Jd, citing 3701-83-14(E). Az previously concluded above, the variance issue is beyond this
court’s jurisdiction, pursuant to the finality given to the director's variance determination by the
express and plain language of both the administrative rule and the statute.

A to the remaining issue, (1) the director, for his revecation adjudication, relied on both the
statutory scheme and the regulatory provisions; (2) the alleged invalidity of the statutory scheme
would relegate the grounds for the director’s decision to only the regulatory framework; (3) the
surviving regulatory framewoerk s valid; (4) WMCD has not demonstrated any meritorious defect in
the director's application of the regulatory framework for the license non-renewal and revocation;
and (5) the suggestion that, but for the statutory requirements, the director's conclusion under the
regulatory framework would have been different amounts to mere conjecture. WHMCD's argument
that ne valid construct existed for the director’s final determination is without merit.

b. R.C.3702.303(A)

WMCD argues that the WTA requirement codified in R.C. 3702.303 iz void and
unenforceable as HB 59 violates the single-subject clause of Article II, Section 13(D) of the Chio
Coenstitution. However, based upon the foregoing analyvsis, the Court finds that it is unnecessary to
address this constitutional issue becanse ODH had the authority to reveke and refuse to renew

WHMCD's ASF license based upon its failure to comply with O.A.C. 3701-83-19(E). See Capital Care
Network of Toledo v. Ohio Dept, of Health, 2018-Ohio-d440, 7131, 34, In short, the alternative

grounds for the director’s decizion insulates that decision from 2 constitutional attack on the statutory

grounds.
Therefore, upon review, the record demonstrates that WMCD violated O.A.C. 3701-83-19

and R.C. 3702.303 by failing to secure a required WTA, and DOH properly determined that WMCD
18

did not meet the licensing requirements of O.A.C. Chapter 3701-83. The Court finds that the director’s
Adjudication Order is supported by substantial, reliable, and probative evidence and is in accordance
with the law. Accordingly, pursuant to R.C. 115.12(0M), the Court hereby affirms the Adjudication
Order issued by the DOH on November 30, 2016, refusing to renew and revoking WMCD's ASF
license.

Pursuantto R.C. 119.12(E), “[i]f an appeal is taken from the judgment of the [common pleas]
court and the court has previously granted a suspension of the agency’s order as provided in this
section, the suspension of the agency's order shall not be vacated and shall be given full force and
effect until the matter is finally adjudicated.” On December 12, 2016, this Court stayed and suspended
execution of DOH's Adjudication Order. See Decision, Crder and Entry Granting Appelland
Women's Med Center of Dayton's Emergency Motion to Suspend and Stay the Order of the Ohio
Depariment of Health. Accordingly, the stay remains in effect until the final adjudication of WMCD's
appeal. See, e.g., Sutton v, State Phaon, Bd, of Ohig, 11th Dist, Trumbull No, 2008-T-0053, 2008-
Ohio-6887, 7 27-29 (holding that appellant’s administrative appeal was not ““finally adjudicated™
under R.C. 119.12 until the Chio Supreme Court declined jurisdiction and ruled upon appellant’s
motion to reconsider its dendal of jurisdiction); Giovanetti v. Ohio State Dental Bd., 63 Chic App.3d
262, 263, 578 MN.E.2d 551 (Tth Dist. 1991) (“if a suspension of an order is initially granted by the
commen pleas court and a timely notice of appeal is filed from the judgment of the common pleas
court, then the original suspension of the order of the [administrative agency] shall continue in effect
until completion of the appellate process.™).

CONCLUSION

For the foregoing reasons, the Court hereby affirms DOH's Adjudication Ovder revoking and
refusing to renew WMCD's ASF license. The stay issued on December 12, 2016 will expire thirty
(30) days after the date of this decision unless an appeal is filed in accordance with R.C. 119.12(N).
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