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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
LIBERTY CORPORATE CAPITAL LTD.,
and AMTRUST AT LLOYD’S LTD.,
Plaintiffs,
v.
ROCHELLE G. CATUS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. 4:16-cv-816

COMPLAINT FOR DECLARATORY JUDGMENT
COME NOW, Liberty Corporate Capital Limited and AmTrust at Lloyd’s Limited
(collectively, “Plaintiffs” or “Underwriters”) subscribing to Individual Insurance Certificate No.
13396V13149A-003 (the “Policy”) and file their Complaint for Declaratory Judgment against
Rochelle G. Catus (“Dr. Catus” or the “Insured”) seeking a declaration of non-coverage as
described herein. In support thereof, Underwriters allege as follows:
JURISDICTION AND VENUE
1.

Policy No. 13396V13149A-003 provides certain coverage to Dr. Catus, subject to

the Policy’s terms, conditions, limitations, and exclusions, for the period August 15, 2013,
through August 14, 2018. A true and correct copy of the Policy is attached hereto as Exhibit “A.”
2.

Liberty Corporate Capital Limited (“Liberty”) is a corporation organized and

existing under the laws of England and Wales with its principal place of business at 20
Fenchurch Street, London, United Kingdom EC3M 3AW. For the purposes of diversity, Liberty
is a citizen of the United Kingdom.
3.

AmTrust at Lloyd’s Limited (“AmTrust”) is a corporation organized and existing

under the laws of England and Wales with its principal place of business at 1 Great Tower Street,
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London, United Kingdom EC3R 5AA. For purposes of diversity, AmTrust is a citizen of the
United Kingdom.
4.

Defendant Catus is a citizen of Missouri, and may be served with process at her

place of residence, located at 57 Frontenac Estates, Frontenac, Missouri 63131.
5.

The Court has personal jurisdiction over Defendant because Defendant has

sufficient minimum contacts with the state of Missouri.
6.

The Court has subject matter jurisdiction over each of the claims on diversity

grounds.

Pursuant to 28 U.S.C. § 1332, the Court has jurisdiction based on diversity of

citizenship because Underwriters are diverse from Defendant and the amount in controversy
exceeds $75,000.00.
7.

Venue is proper pursuant to 28 U.S.C. § 1391 because Defendant resides in this

district.
8.

This action is brought pursuant to 28 U.S.C. § 2201 and seeks declaratory relief as

to Underwriters’ obligations under the policy of insurance issued to Rochelle G. Catus for the
policy period August 15, 2013 to August 14, 2018.
9.

Underwriters are uncertain as to their duties, rights, and obligations and file this

declaratory judgment action to resolve questions of coverage under the insurance policy. An
actual and justiciable dispute over those duties, rights, and obligations exists between the parties.
BACKGROUND FACTS
10.

Underwriters repeat and reallege each of the foregoing paragraphs as if fully set

forth herein.
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11.

Prior to her disability, the Insured worked as a self-employed OB/GYN who saw

obstetrics patients for the first six months of pregnancy and performed certain gynecological
surgeries and/or procedures. She has since closed her practice.
12.

In the early 1990s, twenty years before she applied for permanent and total

disability insurance, the Insured experienced tingling in her hands and feet and urinary
incontinence.
13.

On June 13, 2013, one month before applying for disability insurance, the Insured

saw Dr. Sherry Ma, a neurologist, for the specific symptoms of tingling in her hands and feet;
urinary incontinence; tingling and numbness in her chest and abdomen; trouble walking; and
neck and shoulder stiffness.
14.

At that appointment with Dr. Ma, the Insured was prescribed Gabapentin, a

medication commonly used to treat the symptoms of multiple sclerosis (“MS”).
15.

On June 18, 2013, 24 days before applying for the Policy, the Insured underwent

an MRI of her cervical spine.
16.

On June 26, 2013, 16 days before applying for the Policy, the Insured underwent

an MRI of her brain, which noted brain abnormalities, including white matter lesions suggestive
of demyelinating disease.
17.

Dr. Ma’s records from June 26, 2013 state, “demyelinating disease is a serious

consideration in this patient.” MS is the most common form of demyelinating disease.
18.

On July 12, 2013, the Insured applied for permanent and total disability insurance.

A true and correct copy of the Application for Permanent and Total Disability Insurance is
attached hereto as Exhibit “B.”
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19.

The very next day, on July 13, 2013, the Insured again saw Dr. Ma, and they went

over the results of her MRIs.
20.

At this appointment, the Insured recalled to Dr. Ma tingling of her hands and feet

and urinary incontinence in the early 1990’s. Dr. Ma believed these may have been the Insured’s
first symptoms of MS.
21.

On August 15, 2013, the Policy went into effect. Exhibit A.

22.

The Insured was officially diagnosed with MS on December 4, 2013.

23.

On or about April 30, 2015, Hanleigh Management, Inc. (“Hanleigh”) received a

Proof of Loss statement signed by the Insured, dated April 10, 2015. A true and correct copy of
the Proof of Loss is attached hereto as Exhibit “C.”
24.

The Proof of Loss states that the Insured became permanently and totally disabled

on October 15, 2014 due to MS.
25.

Attached to the Proof of Loss was neurologist Barbara Green’s attending

physician’s statement. According to Dr. Green’s statement, she first consulted with the Insured
for the Insured’s MS on December 14, 2013.
26.

Dr. Green’s statement states that the Insured’s symptoms first appeared in 1991 or

1992, dissipated for nearly twenty years, then reappeared in October 2013.
27.

Dr. Green’s statement also shows that the Insured apparently met the criteria for

diagnosis of MS in September 2013, approximately one month after the inception of the
Policy.
28.

According to Dr. Green, the Insured became permanently and totally disabled on

approximately September 30, 2014.
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29.

Following receipt of the Proof of Loss, Hanleigh retained claims adjuster George

Rodolakis (“Mr. Rodolakis”) to investigate the Insured’s claim.
30.

The Insured provided Mr. Rodolakis with certain of her medical records to verify

her diagnosis of MS and her subsequent disability.
31.

These medical records confirm the allegations contained in Paragraphs 11, 12, 13,

14, 15, 16, 18, 19, and 21, above. This information was not known to Underwriters at the time
the Policy was underwritten, and it was not disclosed by the Insured.
32.

On January 5, 2016, following the investigation of the Insured’s claim and review

of her provided medical records, Underwriters denied the claim. A true and correct copy of the
January 5, 2016 denial letter is attached hereto as Exhibit “D.”
33.

On or around January 20, 2016, the Insured requested an informal review of her

34.

On January 29, 2016, Mr. Rodolakis had a telephone call with the Insured and her

claim.

attorney. On that call, the Insured stated that in July 2014, she began experiencing cognitive
function problems, and was subsequently diagnosed with cognitive dysfunction. She states that
she has not specifically treated for this condition.
35.

On February 11, 2016, Mr. Rodolakis again spoke to the Insured and her attorney

about her claim. Following this call, at the Insured’s request, Mr. Rodolakis presented the
Insured’s appeal of her denial to the claims committee.
36.

On March 17, 2016, following the appeal, a second denial letter was issued to the

Insured. A true and correct copy of the March 17, 2016 denial letter is attached hereto as Exhibit
“E.”
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37.

On March 29, 2016, following receipt of the second denial letter, the Insured’s

counsel sent Mr. Rodolakis a letter requesting a formal review of the denials of the Insured’s
claim.
THE INSURING AGREEMENT
38.

Underwriters subscribed to Policy No. 13396V13149A-003 for the period of

August 15, 2013 through August 14, 2018. Exhibit A.
39.

The Policy contains a choice of law provision which states that “[t]he Certificate

is governed by the laws of the state of the Owner as listed on the schedule page.” Policy, p. 1 of
10.
40.

The Policy provides coverage to the Insured for permanent and total disability,

subject to the Policy’s terms, conditions, exclusions, and endorsements. If coverage exists, the
Policy provides a $1,500,000 lump-sum benefit for qualifying permanent and total disability.
Policy, p. 3 of 10.
41.

The Policy states that for coverage to be triggered, there must be a “loss due to

Injury and/or Sickness.” Policy, p. 1 of 10.
42.

The Policy defines “Sickness” in two ways:
Sickness means any sickness, illness or disease that: (1)(a) is diagnosed or
treated by a Physician while this Certificate is in force; and (b) is not a
Pre-Existing condition as defined above; or (2) is a Pre-existing Condition
but: (a) is declared on the Application for this certificate; and (b) is not
excluded from coverage by name or specific description.

Policy, p. 7 of 10.
43.

The Policy defines “Pre-Existing Condition” as follows:

PRE-EXISTING CONDITION means a sickness or accidental injury for which
you:


Received medical treatment, consultation, care or services;
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Took prescription medication or had medication prescribed; or



Had symptoms or conditions that would cause a reasonably
prudent person to seek diagnosis, care or treatment in the 12
months before your insurance or any increase in the amount of
insurance under this certificate takes effect.

Policy, p. 7 of 10.
44.

Disability due to Sickness must result from a Sickness that manifests itself during

the Policy period. Policy, p. 1 of 10.
45.

The Sickness must cause total disability to commence within one year of a

covered Sickness. Policy, p. 1 of 10.
46.

The Policy defines “Permanently and Totally Disabled” as follows:
Permanently and Totally Disabled means, as a result of a covered Injury or
Sickness, the Insured is totally unable to perform the substantial and
material duties of his or her regular occupation as shown on the Schedule
for the entire Elimination Period and is not expected to recover for the
remainder of his or her life. The Insured must also be under the regular
care of a physician that is appropriate for the condition causing the
disability.

Policy, Benefit Coverage Insert, p. 1 of 1.
47.

The Policy contains a Pre-Existing Condition Limitation, which states,
Pre-Existing Condition Limitation
This Certificate does not provide benefits for a loss due to a Pre-Existing
Condition as defined in the Certificate unless: (1) the loss begins more
than 1 year after the Effective Date Shown in the Schedule; or (2) We
have underwritten and agree to cover such condition.
We will not pay benefits, or increase in benefit amount due to an elected
increase in the amount of your insurance for a disability that results from a
Pre-existing condition, if you have been actively at work for less than 12
consecutive months after the date your Disability insurance or the elected
increase in the amount of such insurance takes effect under this certificate.

Policy, p. 1 of 10.
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48.

The Policy also contains an endorsement, Rider #1, which sets forth the following

conditions:
In event of a claim against this policy it will be necessary for the insured
person to show that he/she has satisfied the underwriting eligibility
requirements which are the following:
1.

For a period of time commencing 180 days prior to risk attaching
under this policy the insured person has been continuously at work
on a full-time basis (30 or more hours per week) in the usual and
customary manner performing the duties of his/her occupation and
has not been homebound or admitted to a medical facility due to
injury or sickness;

2.

The insured person is not suffering from a pre-existing condition as
defined in the policy (unless specifically approved and accepted by
underwriters);

3.

The insured person has not been in receipt of any form of disability
benefit in the period of five (5) years preceding the date risk
attached under this policy.

Rider, p. 1 of 1.
CAUSES OF ACTION
COUNT I – DECLARATORY JUDGMENT
THE INSURED’S MS IS A PRE-EXISTING CONDITION
NOT COVERED BY THE POLICY
49.

Underwriters repeat and reallege each of the foregoing paragraphs as if fully set

forth herein.
50.

The Insured’s MS is a Pre-Existing Condition under the Policy because it meets

all three alternative bases of the Policy’s definition of a Pre-Existing Condition, as stated below:
PRE-EXISTING CONDITION means a sickness or accidental injury for
which you:


Received medical treatment, consultation, care or services;



Took prescription medication or had medication prescribed;
or
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Had symptoms or conditions that would cause a reasonably
prudent person to seek diagnosis, care or treatment in the
12 months before your insurance or any increase in the
amount of insurance under this certificate takes effect.

Policy, p. 7 of 10.
51.

First, prior to the Policy going into effect, the Insured received medical treatment,

consultation, care or services for her MS.
52.

As early as 1991 or 1992, the Insured sought medical attention for certain

symptoms, indicative of MS, including tingling in hands and feet and an overactive bladder.
53.

On June 13, 2003, the Insured saw Dr. Sherry Ma, a neurologist, for ongoing

symptoms including tingling in her hands and feet, urinary incontinence, tingling and numbness
in her chest and abdomen, trouble walking, and neck and shoulder stiffness.
54.

On June 18, 2013, at her neurologist’s direction, the Insured underwent an MRI of

her cervical spine. On June 26, 2013, again at her neurologist’s direction, the Insured underwent
an MRI of her brain.
55.

The Insured’s June 13, 2003 appointment with Dr. Ma, the Insured’s cervical

spine MRI, and the Insured’s brain MRI all constitute medical consultation, care, and/or services
for the Insured’s MS.
56.

The Insured therefore received medical treatment, consultation, care or services

for her MS, satisfying the first of three independent bases under the Policy for having a preexisting condition.
57.

Second, prior to the Policy going into effect, the Insured was prescribed or took

medication for her MS.
58.

On or around June 13, 2003, Dr. Ma prescribed Gabapentin to the Insured to treat

her sensory symptoms.
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59.

The Insured therefore was prescribed, or took, medication for her MS, satisfying

the second of three independent bases under the Policy for having a pre-existing condition.
60.

Third, in the 12 months before the Policy went into effect, the Insured had

symptoms or conditions that would cause a reasonably prudent person to seek diagnosis, care or
treatment.
61.

In the 12 months before the Policy went into effect, the Insured complained of the

following symptoms: tingling in her hands and feet, urinary incontinence, tingling and numbness
in her chest and abdomen, trouble walking, and neck and shoulder stiffness.
62.

The symptoms described above are symptoms or conditions that would cause a

reasonably prudent person to seek medical care or treatment. Indeed, these symptoms did cause
the Insured to seek treatment with Dr. Ma on June 13, 2013, two months before the Policy went
into effect.
63.

The Insured’s symptoms or conditions therefore satisfy the third of the three

independent bases under the Policy for having a pre-existing condition.
64.

Underwriters are thus entitled to a declaration that the Insured’s MS is a Pre-

Existing Condition under the Policy under any or all of the Policy’s three independent bases for
defining a Pre-Existing condition.
COUNT II – DECLARATORY JUDGMENT
THERE IS NO LOSS DUE TO INJURY OR SICKNESS
UNDER THE POLICY
65.

Underwriters repeat and reallege each of the foregoing paragraphs as if fully set

forth herein.
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66.

Under the Policy, to trigger coverage, there must be a “loss due to Injury and/or

Sickness.” Policy, p. 1 of 10. The Insured’s disability is not a loss due to Injury and/or Sickness
according to the Policy’s terms.
67.

The Policy defines “Sickness” in two ways:
Sickness means any sickness, illness or disease that: (1)(a) is diagnosed or
treated by a Physician while this Certificate is in force; and (b) is not a
Pre-Existing condition as defined above; or (2) is a Pre-existing Condition
but: (a) is declared on the Application for this certificate; and (b) is not
excluded from coverage by name or specific description.

Policy, p. 7 of 10.
68.

The Insured’s MS is not a “Sickness” under either of these definitions.

69.

First, a “Sickness” is a sickness, illness or disease that (a) is diagnosed or treated

by a Physician while this Certificate is in force; and (b) is not a Pre-Existing condition as defined
by the Policy. Policy, p. 7 of 10.
70.

The Insured was diagnosed with MS by her physician and began treatment for her

MS on December 4, 2013, which is during the Policy period.
71.

The Insured’s MS, however, is a Pre-Existing Condition, as established in Count

I, under any of the Policy’s three independent definitions of a “Pre-Existing Condition.”
72.

The Insured’s MS therefore is not a “Sickness” under the first definition because

although it is a disease that was formally diagnosed or treated by a physician during the Policy
period, it also is a Pre-Existing Condition under the Policy.
73.

Second, a “Sickness” is a Pre-Existing Condition that: (a) is declared on the

Application for this certificate; and (b) is not excluded from coverage by name or specific
description. Policy, p. 7 of 10.
74.

The Insured’s MS is a Pre-Existing Condition, as established in Count I.

75.

The Insured did not declare her MS on her Application for insurance. Exhibit B.
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76.

As the Insured did not declare her Pre-Existing Condition on her Application, her

MS is not a “Sickness” under the second definition of “Sickness” as provided by the Policy.
77.

As the Insured’s MS is not a “Sickness” under the Policy, there can be no loss due

to Sickness, as required by the Policy for coverage.
78.

Underwriters are thus entitled to a declaration that no coverage exists for the

Insured’s claim because no loss due to Injury or Sickness occurred under the Policy.
COUNT III – DECLARATORY JUDGMENT
THE PRE-EXISTING CONDITION LIMITATION BARS COVERAGE
79.

Underwriters repeat and reallege each of the foregoing paragraphs as if fully set

forth herein.
80.

The Policy’s Pre-Existing Condition Limitation places certain additional

limitations on coverage for a loss due to a pre-existing condition.
81.

As the Insured has a Pre-Existing Condition, the Policy only provides coverage in

two situations: (1) if the loss begins more than one year after the Policy’s effective date; or (2) if
the Underwriters agreed to cover the Pre-Existing Condition. Policy, p. 1 of 10.
82.

The Policy does not provide coverage for the Insured’s disability as the Insured’s

loss does not satisfy the Pre-Existing Condition Limitation’s requirements.
83.

To be covered, the Insured’s loss must have begun “more than 1 year after the

Effective Date shown in the Schedule.” Policy, p. 1 of 10. The Policy’s effective date is August
15, 2013. Therefore, the Insured’s loss must have begun after August 15, 2014.
84.

The Insured’s loss, in fact, actually began before August 15, 2014.

85.

The following symptoms or events happened prior to August 15, 2014: (1) the

Insured experienced tingling in her hands and feet, urinary incontinence, trouble walking, and
neck and shoulder stiffness; (2) the MRI of her brain noted abnormalities suggestive of
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demyelinating disease; (3) the Insured was officially diagnosed with MS; (4) the Insured began
treatment for her MS; and (5) the Insured noted cognitive issues that made it impossible for her
to keep up with job as a doctor.
86.

These events demonstrate that the Insured’s loss began prior to August 15, 2014,

and, therefore, the Insured does not satisfy the provisions of the Pre-Existing Condition
Limitation.
87.

Underwriters are thus entitled to a declaration that no coverage exists for the

Insured’s claim as the Pre-Existing Condition Limitation precludes coverage because the
Insured’s loss began more than one year after the Policy’s effective date.
COUNT IV – DECLARATORY JUDGMENT
RIDER #1 BARS COVERAGE FOR THE INSURED’S CLAIM
88.

Underwriters repeat and reallege each of the foregoing paragraphs as if fully set

forth herein.
89.

The Policy’s endorsement, Rider #1, sets forth additional conditions for coverage.

Rider #1 states:
In event of a claim against this policy it will be necessary for the insured
person to show that he/she has satisfied the underwriting eligibility
requirements which are the following:
1.

For a period of time commencing 180 days prior to risk attaching
under this policy the insured person has been continuously at work
on a full-time basis (30 or more hours per week) in the usual and
customary manner performing the duties of his/her occupation and
has not been homebound or admitted to a medical facility due to
injury or sickness;

2.

The insured person is not suffering from a pre-existing condition as
defined in the policy (unless specifically approved and accepted by
underwriters);

3.

The insured person has not been in receipt of any form of disability
benefit in the period of five (5) years preceding the date risk
attached under this policy.
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Rider, p. 1 of 1.
90.

Underwriters do not dispute that the Insured satisfies requirements #1 and #3,

91.

Coverage is barred for the Insured’s claim under Rider #1, however, because the

above.

Insured does not comply with the endorsement’s second requirement.
92.

The existence of a non-disclosed Pre-Existing Condition bars coverage under

requirement #2, above.
93.

The Insured’s MS is a non-disclosed Pre-Existing Condition.

94.

The Insured did not disclose her Pre-Existing Condition, and so Underwriters did

not have the opportunity to approve or accept her Pre-Existing Condition prior to subscribing to
the Policy.
95.

The Insured therefore does not comply with Rider #1, as she has a pre-existing

condition that was not specifically approved or accepted by Underwriters.
96.

Underwriters are thus entitled to a declaration that no coverage exists for the

Insured’s claim as the Insured’s Pre-Existing Condition was not disclosed to Underwriters, and
therefore was never specifically approved or accepted by Underwriters, and, as such, does not
comply with Rider #1.
COUNT V – DECLARATORY JUDGMENT
THE INSURED’S MS DID NOT MANIFEST ITSELF WHILE THE POLICY IS IN
FORCE AND HER TOTAL DISABILITY DID NOT COMMENCE WITHIN 1 YEAR OF
A COVERED SICKNESS
97.

Underwriters repeat and reallege each of the foregoing paragraphs as if fully set

forth herein.
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98.

The Policy requires that “[d]isability due to Sickness must result from a Sickness

that manifests itself while the Certificate is in force and causes Total Disability to commence
within 365 days of a covered Sickness.” Policy, p. 1 of 10.
99.

First, the Insured’s Sickness did not manifest itself during the Policy period as the

Insured exhibited multiple symptoms of MS and received medical care or services for her MS
prior to the Policy’s August 15, 2013 inception.
100.

Second, the Insured’s Total Disability did not commence within 365 days of a

covered Sickness.
101.

The Insured’s MS is not a covered Sickness, precluding coverage under the

102.

Even if the Insured’s MS is a covered Sickness, the Insured’s Total Disability

Policy.

commenced after 365 days of her covered Sickness.
103.

The Insured states in her Proof of Loss that her illness began in October 2013.

Exhibit C. Underwriters dispute that the Insured’s illness began this late, as she received
significant medical care or services for her MS as early as June 2013.
104.

The Insured states that she became totally and permanently disabled on October

15, 2014. Exhibit C.
105.

Even if the Insured’s illness began in October 2013, the Insured’s permanent and

total disability did not commence within 365 days of her illness.
106.

Therefore, the Insured’s Total Disability does not commence within 365 of a

covered Sickness.
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107.

Underwriters are thus entitled to a declaration that no coverage exists for the

Insured’s claim as the Insured’s MS did not manifest itself while the Certificate is in force and
her Total Disability did not commence within 365 days of a covered Sickness.
WHEREFORE, Plaintiffs pray for:

(1)

The Court to declare that Dr. Catus’s MS is a Pre-Existing Condition
under the Policy;

(2)

The Court to declare that no coverage exists for Dr. Catus’ claim as there
is no loss due to Injury and/or Sickness under the Policy;

(3)

The Court to declare that no coverage exists for Dr. Catus’ claim as the
Policy’s Pre-Existing Condition Limitation precludes coverage;

(4)

The Court to declare that no coverage exists for Dr. Catus’ claim as the
Policy’s Rider #1 precludes coverage;

(5)

The Court to declare that no coverage exists for Dr. Catus’ claim as her
MS did not manifest itself while the Policy is in force and her total
disability did not commence within one year of a covered sickness;

(6)

The Court to enter judgment in Underwriters’ favor and against Dr. Catus
on any and all grounds set forth in this Complaint;

(7)

Plaintiffs recover their costs; and

(8)

Such other relief as the Court deems just.
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Respectfully submitted,
/s/ Bradley R. Hansmann
Bradley R. Hansmann, #53160
BROWN & JAMES, P.C.
800 Market Street, Suite 1100
St. Louis, Missouri 63101
(314) 421-3400
(314) 421-3128 (FAX)
bhansmann@bjpc.com
AND
Paul L. Fields, Jr., Esq. (pro hac vice applied for)
Gregory L. Mast, Esq. (pro hac vice applied for)
FIELDS HOWELL LLP
1180 W. Peachtree Street, Suite 1600
Atlanta, GA 30309
404.214.1250 – Telephone
404.214.1251 – Facsimile
pfields@fieldshowell.com
gmast@fieldshowell.com
Attorneys for Plaintiffs
#13008272
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l_,LQYD'S

P.O.Box25

January 5, 2016

Bloomfield, CT 06002

(800) 722-9680
(860) 769-6976
(860) 769 6986 Fax

Rochelle G. Catus, MD
57 Frontenac Estates Dr.
St. Louis, MO 63131

RE:

Email: kquinn@}dispec.com

Certificate Number: 13396V13149A-003
Claim Number: 13396V13AAA

Dear Dr. Catus,
We are writing to you regarding your claim for disability benefits under the above-captioned insurance
Certificate with Lloyd's of London.
We have completed our review of your claim and it is our determination that the condition for which you are
claiming benefits did not manifest itself while your Certificate/Policy was in force. As such, no benefits are
payable on your claim.
To review, you have claimed disability effective I 0/15/14, from your occupation as a physician in the field of
Ob/Gyn due to multiple sclerosis (MS). Your insurance became effective on 08/15/13.
The Certificate defines Permanent Total Disability as follows:
"We will pay the Permanent Total Disability Benefit shown on the Schedule for a period loss of income if:
I. The Insured becomes Permanently and Totally Disabled as defined below as a direct result of:
(a) an Injury that occurs while this benefit is in force and causes Permanent Total Disability due to the
injury to begin within 365 days of a covered Accident; or
(b) Sickness that manifests itself while this benefit is in force and causes Permanent Total Disability to
commence within 365 days of a covered Sickness; and
2. The Insured satisfies the Elimination Period shown on the Schedule; and
3. The Insured is under the regular care of a Physician that is appropriate for the condition causing the
disability.

'PERMANENTLY AND TOTALLY DISABLED' means, as a result of a covered Injury or Sickness, the Insured
is permanently and totally unable to perform the substantial and material duties of his or her regular
occupation as shown on the Schedule for the entire Elimination Period and is not expected to recover for the
remainder of his or her life. The Insured must also be under the care of a Physician that is appropriate for the
condition causing the disability. "
The Certificate defines Sickness as follows:
"SICKNESS means any sickness, illness or disease that: (I) (a) is diagnosed or treated by a Physician while
this Certificate is in force; and (b) is not a Pre-Existing Condition as defined above; or (2) is a Pre-existing
Condition but: (a) is declared on the Application for this Certificate; and (b) is not excluded from coverage by
name or specific description. Sickness includes Complication of Pregnancy. "
1
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in your claim file, viewed as a who1P,inciuding the following specific inforrmlon:
1. Disability Claim Form completed by you and dated 04/10/15;
2. Attending Physician's Statement-Health Insurance Disability Claim form completed by Dr. Barbara
Green and dated 04/24/15;
3. Copy of your 2012, 2013, and 2014 1040 US Individual Income Tax Return;
4. Copy of your 2011 and 2012 1120 US Corporation Income Tax Return for Rochelle G. Catus, Inc.;
5. Copy of medical records from Dr. Barbara Green for the period from 12/04/13-06/29/l 5;
6. Copy of medical record from Dr. John D. Wright dated 10/10/14;
7. Copy of medical records from Dr. Sherry MA for the period from 06/13/13-07/17/13;
8. CPT production reports for procedures personally performed by you for the period from 01/01/1310/15/14;
9. Copy of your Social Security Disability Award letter dated 04/06/15;

The file reflects that you filed a claim with a date of disability of I 0/15/14 due to Multiple Sclerosis (MS). Your
Policy became effective on 08/15/13. Your condition of MS did not manifest itself while your coverage was in
force. Dr. Green documented on the Attending Physician's Statement dated 04/24/15 that you have had the
same or similar condition in the past. She reported that the diagnosis was in 2013. She reported that symptoms
occurred in 1991-1992, then dissipated and did not return until 2013. On 06/13/13 you sought treatment with
Dr. Ma for tingling and numbness in your hands and feet for about 10 days. Dr. Ma documents that your chief
complaint was sudden onset of left hand tingling and numbness, then on the right hand, and recently both feet
tingling sensation. You had tingling and numbness of your chest and abdominal region also. Your walking
was/is affected and you step more carefully. Your bladder control was/is poor, and you have urinary urgency.
There was no history of neck injury, no falling, and no trauma. You have/had chronic neck and shoulder
stiffness. On 06/18/13 you underwent a Cervical MRI per Dr. Ma's orders, which revealed the following:
"There are two high T2 weighted signal intensity lesions in the cervical cord, one at the C2 level and one at the
C6-7 level. A differential diagnosis would include a primary or metastatic cord lesion, inflammatory or
infectious process involving the cervical cord, infarction, however, not in the typical location; demyelinating
process, Bl 2 deficiency, or cervical myelopathy. Less likely, syringomyelia or normal pressure hydrocephalus
should be considerations." On 06/26/13 you underwent a MRI of the brain with and without contrast per Dr.
Ma's orders, which revealed the following: "I. Multiple small foci of increased signal intensity in the T2
weighted images in the periventricular white matter bilaterally. These may be due to lacunar infarcts or
demyelinating disease.
2. No acute hemorrhage or mass effect identified.
3. In view of the abnormal foci in the cervical spinal cold seen on the MRI of the cervical spine o/06/18/13,
demyelinating disease is a serious consideration in this patient."
On 07/13/13 you followed-up with Dr. Ma and reviewed the MRI of the brain, which showed multiple
periventricular white matter changes, and some perpendicular to the lining of ventricle system. At this point Dr.
Ma recorded that you recalled that you did have one episode of tingling of your feet, urinary urgency about 20
years ago, and evaluation showed "white matter changes on the MRI of brain" and your symptoms subsided and
you did not pursue further testing. In light of the abnormal MRI of the brain and c-spine, Dr. Ma documented
the medical record that this was suggestive of demyelinating disease considering that you did have one episode
ofparesthesia and urinary urgency, and it subsided but the MRI of the brain was abnormal then. Dr. Ma
documented that this could have been the first episode of your demyelinating disease and current symptoms, the
second episode. As such you treated for your sickness prior to the Certificate being in force.
Based on the terms, provisions, and definition of Permanently and Totally Disabled as referenced above and in
your Policy and the documents and information contained in your claim file taken as a whole, we are denying
your claim for Permanently and Totally Disabled Disability Benefits.
2

Nothing contained in this letter shQIIII be construed as a waiver of any right.- defenses under the
Case: 4:16-cv-00816-JCH
#: 1-4in good
Filed:faith
06/08/16
4 of 4 PageID
46 and
Certificate/Policy.
This determinatllllll!'has Doc.
been made
and withPage:
prejudice
under the#:terms
conditions of the contract, whether or not specifically mentioned herein.
Should you not agree with the claim determination, the Certificate states the following:
"GRIEVANCE PROCEDURES
Should you be dissatisfied with any claim or administration issue, the following steps apply. Notwithstanding
any other item set forth herein, the parties hereby agree that any dispute which arises shall follow these
procedures:
1) General Inquiry: At any time You have the right to communicate with Us, either directly or through a
representative, to seek clarification and assistance on any issue.
2) Informal Review: Should You not be satisfied with the response from Your General Inquiry, You have
the right to request an Informal Review. This Informal Review should be requested in writing, but may
be verbally requested The Informal Review should be requested within sixty (60) days following the
claim or administrative decision, but in no case before such claim or administrative decision. We shall
respond within a reasonable amount of time.
3) Formal Review: Should You still not be satisfied with the response You receive through an Informal
Review, then You have the right to request a Formal Review. Please provide a written summary of the
issue and any items which may be useful for Us to review. A Formal Review must be requested no more
than ninety (90) days following an informal review. We shall respond to Your request in a reasonable
amount of time.
4) Legal Action; No legal action may be brought to recover under the insurance described in this
Certificate until after the response ofa Formal Review. No action may be brought more than one year
after the date of the original claim or administrative decision. Legal Action shall not take place prior to
a Formal Review. "

If you have any additional questions regarding this matter please feel free to contact me at the numbers noted
below.

'6eeh';~~\<\. Rodolakis

Dis iii y Insurance Specialists LLC
Claim
anagement Services Unit
1-800-959-9379 ext 3091
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March 17, 2016

P.O.Box25
Bloomfield, CT 06002

(800) 722-9680
(860) 769-6976
(860) 769 6986 Fax

Rochelle G. Catus, M.D.
5 7 Frontenac Estates Dr.
St. Louis, MO 63131

Email: postmaster(a)dispec.com

Re: Certificate Number: 13396V13149A-003
Claim Number: 13396V13AAA
Dear Dr. Catus:
This letter is in reference to your request for an informal review of the denial of your claim for benefits under
the above captioned insurance Certificate with Lloyd's of London.
We have completed our review of your claim and it is our determination that the condition for which you are
claiming disability benefits did not manifest itself while your benefit was in force. As such, no benefits are
payable and the decision to deny your claim is being upheld.
The Certificate outlines the following:
"We will pay the Permanent Total Disability Benefit shown on the Schedule for a periodic loss of income if:
I. The Insured becomes Permanently and Totally Disabled as defined below as a direct result of:
(a) and Injury which occurs while this benefit is in force and causes Permanent Total Disability due to the
injury to begin within 365 days of a covered Accident; or
(b) a Sickness which manifests itself while this benefit is in force and causes Permanent Total Disability to
commence within 365 days of a Covered Sickness; and
2. The Insured satisfies the Elimination Period shown on the Schedule; and
3. The Insured is under the regular care of a Physician that is appropriate for the condition causing the
disability.
'PERMANENTLY AND TOTALLY DISABLED' means, as a result of a covered Injury or Sickness, the
Insured is permanently and totally unable to perform the substantial and material duties of his or her regular
occupation as shown on the Schedule for the entire Elimination Period and is not expected to recover for the
remainder of his or her life. The Insured must also be under the regular care of a Physician that is appropriate
for the condition causing the disability.
SICKNESS means any sickness, illness or disease that (I) (a) is diagnosed or treated by a Physician while this
Certificate is in force; and (b) is not a Pre-Existing Condition as defined above; or (2) is a Pre-Existing
Condition but: (a) is declared on the Application for this Certificate; and (b) is not excluded from coverage by
name or specific description. Sickness includes Complications of Pregnancy.

"A. During the Elimination Period anaur Own Occupation Period, Disabili-d Disabled mean you are,
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as a result ofPhysical Disease, Injury, Wntal Disorder, Substance Abuse, or P.ancy, unable to perform a
majority of the Material Duties ofyour Own Occupation.
B. After your Own Occupation Period ends, Disability and Disabled mean you are, as a result ofPhysical
Disease, Injury, Mental Disorder, Substance Abuse, or Pregnancy, unable to perform a majority of the Material
Duties ofAny Occupation ...

Elimination Period means the period of time that you must be continuously Disabled before LTD Benefits
become payable. No LTD Benefits are payable during the Elimination Period. Your Elimination Period is
specified in the 'Schedule of Benefits. '"
Your Individual Insurance Certificate indicates that Certificate number 13396Vl3149A-003 was effective
August 15, 2013.
Our file reflects that you have claimed to be disabled from your occupation as a Physician as of October 15,
2014, due to symptoms associated with Multiple Sclerosis (MS). The Attending Physician's Statement (APS),
which was completed by Barbara Green, MD, Neurologist, on April 26, 2015, indicates that you were
diagnosed with MS in 2013. Dr. Green notes that symptoms occurred in 1991-1992, then dissipated and did not
return until 2013. In September 2013, you met the criteria for diagnosis of MS.
Your claim was denied on January 5, 2016, as it had been determined that you treated for your Sickness prior to
your Certificate in-force date.
In a letter dated January 13, 2016, you requested an Informal Review. You stated that your sickness did not
manifest itself prior to your obtaining the policy. You indicated that neither you nor your physician knew that
you had MS at the time you obtained this insurance. You stated that you were not diagnosed with MS until
December of 2013. You reported that prior to that time, you and your physicians considered other diagnoses.
You indicated that before you applied for this insurance, you were doing testing, and "MS" never came up.
You stated that there was nothing incorrectly stated on your enrollment form, and added that you were not
asked about medical care or sickness, nor was there any place on the form to indicate or disclose treatment
unless you had been homebound or hospitalized. You indicated that you had not been either of these.
During telephone conversations on January 29, 2016, February 11, 2016, and February 17, 2016, you contended
that your disabling diagnosis of MS should be considered a Sickness as defined by the Certificate, because you
were not diagnosed with MS until December 4, 2013, after your Certificate was in force. You indicated that an
MRI is a diagnostic tool, and not a form of treatment. You stated that "treatment" would be therapy,
medication, and surgery, none of which you had for your disabling condition of MS prior to August 15, 2013.
You indicated that when you saw Dr. Sherry Ma in June of 2013, for tingling of the hands, you thought you
might have Carpal Tunnel Syndrome, or possibly Vitamin D toxicity.
The medical records in your file document that you treated with Dr. Sherry Ma on June 13, 2013, with a chief
complaint of tingling and numbness in your hands and feet for about 10 days. You also reported tingling and
numbness of your chest and abdominal region, and indicated that your walking was affected and you were
stepping more carefully. You described poor bladder control with urinary urgency, as well as chronic neck and
shoulder stiffness. Dr. Ma's impression was paresthesia and sensory level at C5-6, and recommended MRI of
the cervical spine without contrast and NCV and EMO studies of both upper limbs. You were to start
Neurontin 100 mg for your sensory symptoms.
The MRI of the Cervical Spine, dated June 18, 2013, revealed "two high T2 weighted signal intensity lesions in
the cervical cord, one at the C2 level and one at the C6-7 level. A differential diagnosis would include a

primary or metastatic
cord lesion, infla.atory
or infectious
process
involving
.cervical
cord, infarction,
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however, not in the typical location; dell!l'elinating process, B 12 deficiency, or c ical myelopathy."
NCV/EMG studies of June 19, 2013 were normal.
You then obtained an MRI of the brain on June 26, 2013, which revealed multiple small foci of increased signal
intensity in the T2 weighted images in the periventricular white matter bilaterally. The report indicates that
these may be due to lacunar infarcts or demyelinating disease, and that in view of the abnormal foci in the
cervical spinal cord seen on the MRI of the cervical spine of June 18, 2013, deymelinating disease is a serious
consideration.
When you next saw Dr. Ma on July 17, 2013, she reviewed your MRI with you, and you recalled having had
one episode of tingling of your feet and urinary urgency about 20 years ago, and reported that evaluation had
shown "white matter changes on the MRI of the brain." Your symptoms had subsided and you did not pursue
further testing, such as CSF, blood test, etc, at that time. Dr. Ma's assessment was that of abnormal MRI of the
brain and cervical spine, suggestive of demyelinating disease, considering that you did have one episode of
paresthesia and urinary urgency in the past, which subsided, but MRI of the brain was abnormal then. Dr. Ma
suggested that this incident could have been the first episode of your demyelinating disease and your current
symptoms the second episode. Her plan was to proceed with CSF for analysis. You were to proceed with CSF
for analysis. Dr. Ma asked that you bring the previous MRI of the brain for review, and planned to start you
with IV solumedrol for five days after CSF analysis.
You treated with Amy Rauchway, DO, on December 4, 2013. At that time, you provided a history of being
well until 1991 or 1992, when you developed tingling and an overactive bladder after starting spinning class.
You treated with your Primary Care Physician, who ordered brain MRI. Dr. Rauchway noted that this study
apparently showed some white matter lesions. The tingling resolved, but the bladder issues recurred, so you
started Toviaz in 2009, which you used occasionally thereafter. Dr. Rauchway indicated that you remained
stable until 2013. She stated that in May, when driving home from out of town, you developed tingling
affecting your hands, which had persisted. You were evaluated by Dr. Sherry Ma at the recommendation of a
colleague, and underwent NCS/EMG, which was found to be negative, and MRI of the brain and cervical spine.
Dr. Rauchway noted that these images were reported as showing lesions at the C6-C7 level. You were advised
to undergo lumbar puncture. Dr. Rauchway indicated that this procedure was done on September 18, 2013,
after which you were diagnosed with MS.
Additionally, when you treated with Dr. Barbary Green on June 26, 2014, she indicated that your complete
history, as well as your neurologic history, was reviewed. Per that review, you indicated that your first
neurologic symptom was Bell's Palsy in 1979. Then in 1991 and 1992, you developed tingling paresthesias of
the lower extremities associated with urinary urgency and urge incontinence. Dr. Green noted that an MRI scan
of the brain at that time apparently showed some abnormalities, but a definite diagnosis was not reached. She
added that over the years that followed, you continued to have bladder difficulties. In 2013, you developed
tingling in both hands and over the chest wall, worse on the right side than the left. You saw Dr. Sherry Ma and
were re-evaluated for the possibility of demyelinating disease. You then sought a second opinion in December
of2013 with Dr. Amy Rauchway, who proceeded with additional evaluation to rule out mimics of MS,
including sarcoidosis, with a CT Scan of the chest. Dr. Green stated that diagnosis of MS was confirmed, and
options for treatment were discussed in your follow up visit of April 2014.
However, even if your disabling condition of MS can be defined as a Sickness according to your Certificate, the
Certificate states that a Permanent Total Disability Benefit will be paid if the Insured becomes Permanently and
Totally Disabled as a direct result of a Sickness which manifests itself while this benefit is in force. The
treatment records from Dr. Ma, Dr. Rauchway, and Dr. Green all provide a history of symptoms of MS,
including tingling of hands and feet and urinary urgency, beginning as early as 1991-1992, with an abnormal
MRI at that time. The MRI of the brain on June 26, 2013, documented white matter, with demyelinating

disease a serious consideration. As a nat of the findings on this MRI, you we.ferred for CSF analysis,
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after which you were diagnosed with •
While you have indicated that you di
t know that you had MS
and were not officially diagnosed until December of 2013, the medical records from your treating providers, as
well as the cervical spine MRI of June 18, 2013 and the brain MRI of June 26, 2013, all document that this
condition did not manifest itself while your benefit was in force. Additionally, in the APS of April 26, 2015,
Dr. Green indicates that that symptoms occurred in 1991-1992, then dissipated and did not return until 2013.
Based on all of the above information, you had documented symptoms of MS prior to your Certificate effective
date of August 15, 2013. As such, your disabling condition of MS did not manifest itself while your benefit
was in force, and the decision to deny your claim is being upheld, as we have determined that you are not
eligible for Permanent Total Disability Benefits under the terms of the Certificate.
Nothing contained in this letter should be construed as a waiver of any rights or defenses under the
Certificate/Policy. This determination has been made in good faith and without prejudice under the terms and
conditions of the contract, whether or not specifically mentioned herein.
Should you not agree with the claim determination, Lloyd's provides the following Grievance Procedures:

GRIEVANCE PROCEDURES
Should you be dissatisfied with any claim or administration issue, the following steps apply. Notwithstanding
any other item set forth herein, the parties hereby agree that any dispute which arises shall follow these
procedures:
(1) General Inquiry: At any time You have the right to communicate with Us, either directly or
through a representative, to seek clarification and assistance on any issue.
(2) Informal Review: Should You not be satisfied with the response from your General Inquiry, You
have the right to request an Informal Review. This Informal Review should be requested in
writing, but may be verbally requested. The Informal Review should be requested within sixty
(60) days following the claim or administrative decision, but in no case before such claim or
administrative decision. We shall respond within a reasonable amount of time.
(3) Formal Review: Should You still not be satisfied with the response You receive through an
Informal Review, then You have the right to request a Formal Review. Please provide a written
summary of the issue and any items which may be useful for Us to review. A Formal Review
must be requested no more than ninety (90) days following an informal review. We shall respond
to Your request in a reasonable amount of time.
(4) Legal Action: No legal action may be brought to recover under the insurance described in this
Certificate until after the response of a Formal Review. No action may be brought more than one
year after the date of the original claim or administrative decision. Legal Action shall not take
place prior to a Formal Review.
If you have any additional questions regarding this matter, please feel free to contact me at the telephone
number below.
Sincerely,

,f7~~
Disability Insurance Specialists LLC
Claims Management Services Unit
1-800-722-9680 ext. 3043
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