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APPEAL from the Franklin County Court of Common Pleas 
 
KLATT, J. 
 

{¶1} Appellant, Gerald Brian Applegate, M.D., appeals from a judgment of the 

Franklin County Court of Common Pleas affirming an order of appellee, State Medical 

Board of Ohio ("Board"), suspending his medical license.  For the following reasons, we 

affirm in part and reverse in part. 
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{¶2} In an August 10, 2005 letter, the Board notified Applegate that it intended to 

take disciplinary action against him for four reasons.  First, the Board alleged that 

Applegate fraudulently answered a question contained in his 1993 licensure application.  

Applegate checked "no" next to the question, "[h]ave you been a defendant to a legal 

action involving professional liability (malpractice), or had a professional liability claim paid 

on your behalf, or paid the claim yourself?"  At the time Applegate answered that 

question, he had, in fact, been a defendant in a malpractice action that his insurer had 

settled on his behalf.   

{¶3} Second, the Board alleged that Applegate fraudulently answered a question 

on his 1996 renewal application.  Applegate responded "no" to the question, "[a]t any time 

since signing your last application for renewal of your certificate have you: * * * [h]ad any 

clinical privileges suspended, restricted or revoked for reasons other than failure to 

maintain records or attend staff meetings?"  At the time Applegate answered that 

question, the North Hills Passavant Hospital ("Hospital") had placed Applegate's 

privileges on probation for unprofessional conduct.  The Hospital disciplined Applegate 

due to his lack of veracity regarding whether he had maintained full-time coverage for 

patients he was responsible for as an "on call" physician. 

{¶4} Third, the Board alleged that Applegate had entered into a consent 

agreement and order with the Pennsylvania State Board of Medicine ("Pennsylvania 

Board") wherein the Pennsylvania Board issued a 90-day stayed suspension of 

Applegate's Pennsylvania medical license and levied a civil penalty.  This discipline 

resulted from Applegate's admission that he had prescribed controlled substances for his 

wife without maintaining the appropriate medical records. 



No.   07AP-78 3 
 

 

{¶5} Fourth, the Board alleged that Applegate had entered into a consent 

agreement and order with the New York State Board for Professional Medical Conduct 

("New York Board") wherein the New York Board issued a 90-day stayed suspension of 

Applegate's New York medical license and restricted Applegate from prescribing 

controlled substances to himself and his family members.  The New York Board 

subjected Applegate to discipline because the Pennsylvania Board had sanctioned him 

for acts that would have constituted professional misconduct under New York law if 

Applegate had committed those acts in New York. 

{¶6} Applegate requested and received an adjudicatory hearing.  After the 

hearing, the hearing examiner issued a report and recommendation in which she 

concluded that evidence submitted at the hearing proved each factual allegation made in 

the August 10, 2005 letter.  The hearing examiner also concluded that Applegate's 

conduct warranted discipline under R.C. 4731.22(A), (B)(5), and (B)(22), and she 

recommended that the Board suspend Applegate's license for one year.   

{¶7} The Board approved and confirmed the hearing examiner's findings of fact 

and conclusions of law.  Additionally, it issued an order suspending Applegate's license 

for one year and subjecting Applegate to various probationary terms, conditions, and 

limitations.  Applegate appealed the Board's order to the trial court pursuant to R.C. 

119.12.  On January 16, 2007, the trial court issued a decision and entry finding that the 

Board's order was supported by reliable, probative, and substantial evidence.  

Consequently, the trial court affirmed the Board's order.   

{¶8} Applegate now appeals from the trial court's judgment and assigns the 

following errors: 
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1. The lower court Decision and Entry affirming the State 
Medical Board of Ohio Order was an abuse of discretion, 
because there was no evidence that Appellant intended to 
mislead the Board when after his clinical privileges were only 
placed on "probation" he responded "no" to a question on his 
1996 licensure renewal application inquiring whether his 
clinical privileges had been "suspended, restricted or 
revoked." 
 
2. The lower court Decision and Entry affirming the State 
Medical Board of Ohio Order was an abuse of discretion, 
because there was no evidence that Appellant intended to 
mislead the Board where he incorrectly responded "no" to a 
question on his 1993 licensure application regarding previous 
professional liability claims. 
 
3. The lower court Decision and Entry affirming the State 
Medical Board of Ohio Order was an abuse of discretion, 
because the Board relied upon events relating to Appellant's 
1996 licensure renewal application in making inferences 
regarding his intent in responding to questions on his 1993 
licensure Application. 
 
4. The lower court Decision and Entry affirming the State 
Medical Board of Ohio Order was an abuse of discretion, 
because the Board, in concluding that Appellant intended to 
mislead the Board with his response on the 1993 licensure 
Application, relied upon uncharged conduct from 1996 in 
evaluating his credibility, while at the same time disregarding 
appropriate evidence regarding his credibility. 
 
5. The lower court Decision and Entry affirming the State 
Medical Board of Ohio Order was not in accordance with law, 
because the Board violated Appellant's due process rights by 
failing to provide him with notice that the Board would 
consider the conduct underlying the privileges action at issue 
in his 1996 licensure renewal application question when 
deciding what discipline to impose upon his Ohio license. 
 
6. The lower court Decision and Entry affirming the State 
Medical Board of Ohio Order is not in accordance with law, 
because the sanction imposed (one year suspension of 
Appellant's Ohio license followed by one year of probation) 
has no reasonable basis and is too harsh based upon what 
the Ohio Board was able to prove regarding the actions taken 



No.   07AP-78 5 
 

 

by the New York and Pennsylvania Boards against 
Appellant's medical licenses in those states. 
 

{¶9} By Applegate's first assignment of error, he argues that the trial court 

abused its discretion in determining that reliable, probative, and substantial evidence 

supported the Board's finding that he intentionally provided false information on his 1996 

renewal application.  We agree. 

{¶10} Pursuant to R.C. 119.12, when a trial court reviews an order of an 

administrative agency, it must consider the entire record to determine if the agency's 

order is supported by reliable, probative, and substantial evidence and is in accordance 

with law.  To be "reliable," evidence must be dependable and true within a reasonable 

probability.  Our Place, Inc. v. Ohio Liquor Control Comm. (1992), 63 Ohio St.3d 570, 

571.  To be "probative," evidence must be relevant, or, in other words, tend to prove the 

issue in question.  Id.  To be "substantial," evidence must have importance and value.  Id. 

{¶11} An appellate court's review of the evidence is more limited than a trial 

court's.  Instead of appraising the weight of the evidence, an appellate court determines 

whether the trial court abused its discretion, i.e., whether the trial court demonstrated a 

perversity of will, passion, prejudice, partiality, or moral delinquency.  Pons v. Ohio State 

Med. Bd. (1993), 66 Ohio St.3d 619, 621.  Absent such an abuse of discretion, an 

appellate court must affirm the trial court's judgment, even if the appellate court would 

have arrived at a different conclusion than the trial court.  Lorain City School Dist. Bd. of 

Edn. v. State Emp. Relations Bd. (1988), 40 Ohio St.3d 257, 261.  

{¶12}  The Board disciplined Applegate under R.C. 4731.22(B)(5) for falsely 

responding to a question on his 1996 renewal application.  Pursuant to R.C. 

4731.22(B)(5), the Board may discipline a physician if he makes "a false, fraudulent, 
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deceptive, or misleading statement * * * in securing or attempting to secure any certificate 

to practice * * * ."  In order to discipline a physician under R.C. 4731.22(B)(5), the Board 

must prove that the physician intended to mislead the Board.  Coleman v. State Med. Bd. 

of Ohio, Franklin App. No. 06AP-1299, 2007-Ohio-5007, at ¶12; Istanbooly v. Ohio State 

Med. Bd., Franklin App. No. 04AP-76, 2004-Ohio-3696, at ¶15; Gipe v. State Med. Bd. of 

Ohio, Franklin App. No. 02AP-1315, 2003-Ohio-4061, at ¶64.  Intent may be inferred from 

the surrounding facts and circumstances, such as when a physician knows information 

that he fails to disclose in response to a direct question.  Coleman, at ¶12; Istanbooly, at 

¶16; Gipe, at ¶64. 

{¶13} Applegate acknowledges that he answered "no" when the 1996 renewal 

application asked if he "[h]ad any clinical privileges suspended, restricted or revoked 

* * *."  Applegate also admits that the Hospital placed his privileges on probation in 1994.  

However, Applegate contends that the Board could not infer intent to mislead from this 

evidence because probation is neither a suspension, a restriction, nor a revocation.  In 

response, the Board first argues that pursuant to the commonly understood definitions of 

the relevant terms, probation is a restriction.  Consequently, the Board maintains that 

Applegate should have known that his probation restricted his privileges and, thus, his 

"no" answer demonstrates his intent to mislead the Board. 

{¶14} According to Webster's Third New International Dictionary (1961) 1806, 

"probation" means "the action of subjecting an individual to a period of testing and trial so 

as to be able to ascertain the individual's fitness or lack of fitness for something."  To 

"restrict" is "to set bounds or limits to" so as "to check free activity * * *."  Id. at 1937.  After 

comparing these two definitions, we cannot conclude that probation is a restriction.  
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"Probation" denotes a testing or trial period, but it does not inherently include limitations to 

a person's actions during that testing or trial period.  In other words, a physician whose 

privileges are on probation may be on trial (and may ultimately lose his privileges if he 

fails that trial), but he is not restricted in the scope of his activities by virtue of being on 

probation.  As the disputed question asked about restrictions only (and not probation), a 

fact finder could not infer that from Applegate's "no" answer that he intended to mislead 

the Board.1   

{¶15} Next, the Board argues that Applegate's privileges were restricted because 

the report from the National Practitioner Data Bank ("NPDB") said so.  The NPDB collects 

information regarding malpractice payments, medical licensure actions, and other 

adverse actions against physicians.  The report generated from the NPDB about 

Applegate lists his probation as an adverse action and categorizes the type of action 

taken as "other priv restrict:  unprofessional conduct (64510)."  The Board contends that 

this classification means that the Hospital, who reported the probation to the NPDB, 

viewed Applegate's probation as a restriction on his privileges.   

{¶16} Even if we were to accept the Board's interpretation of the NPDB's 

classification code, we find that this evidence does not establish that Applegate 

intentionally misled the Board.  In order to prove Applegate's intent through circumstantial 

evidence, the Board would also have to demonstrate that Applegate knew that the 

Hospital viewed the probation as a restriction.  The Board failed to present any such 

evidence.  Recognizing this problem, the trial court held that Applegate had constructive 

                                            
1 Tangentially, we note that the Board did not offer any documentary or testimonial evidence from the 
Hospital as to the terms or conditions of Applegate's probation.  While it is conceivable that the Hospital 
imposed restrictions upon the exercise of Applegate's privileges as a part of his probation, a fact finder 
cannot merely assume that those restrictions existed.  
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knowledge that his probation constituted a restriction because Applegate's NPDB report 

was publicly available.  Contrary to the trial court's assertion, information collected in the 

NPDB is not disclosed to the general public.  Section 60.11, Title 45, C.F.R. (limiting who 

may request information contained in the NPDB and specifying release in only six 

instances).  Therefore, we find no support for the Board's position in the trial court's 

reasoning. 

{¶17} Because the Board failed to present any evidence (either direct or 

circumstantial) to prove that Applegate intended to mislead the Board, we find that the 

trial court abused its discretion in holding otherwise.  Accordingly, we sustain Applegate's 

first assignment of error.    

{¶18} By Applegate's second assignment of error, he argues that the trial court 

abused its discretion in concluding that reliable, probative, and substantial evidence 

supported the Board's finding that he intentionally provided false information in his 1993 

licensure application.  We disagree. 

{¶19} In the case at bar, Applegate responded "no" to the question, "[h]ave you 

been a defendant in a legal action involving professional liability (malpractice) * * * ?"  The 

Board, however, offered into evidence both the complaint and answer from a malpractice 

action a former patient filed against Applegate in February 1991.  Attached to the answer 

is an affidavit signed by Applegate in which he swore that all the averments contained in 

the answer were true and correct.  Thus, the evidence shows that when Applegate 

completed the 1993 licensure application, he knew that he had been a defendant in a 

malpractice action.  Nevertheless, he answered "no" to a clear, unambiguous question 

that sought to ascertain that very information.  Given this reliable, probative, and 
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substantial evidence, we conclude that the trial court did not abuse its discretion in finding 

that Applegate intended to mislead the Board when completing his 1993 licensure 

application.  Accordingly, we overrule Applegate's second assignment of error. 

{¶20} We next turn to Applegate's third and fourth assignments of error, by which 

he argues that the Board misjudged his credibility.  Essentially, Applegate contends the 

Board should have believed his explanation that his erroneous answer to the malpractice 

question resulted from inattention, and not from an intention to mislead the Board. 

{¶21} An appellate court cannot second guess the Board's credibility 

determinations.  Hoxie v. Ohio State Med. Bd., Franklin App. No. 05AP-681, 2006-Ohio-

646, at ¶32.  Further, even if this court were inclined to judge Applegate's credibility, we 

cannot find any fault with the Board's rejection of Applegate's explanation.  As the Board 

found, it is unlikely that Applegate would forget the February 1991 malpractice action—it 

was the first malpractice action filed against him, it was settled for a significant amount, 

and it occurred only two years prior.  Accordingly, we overrule Applegate's third and fourth 

assignments of error. 

{¶22} By Applegate's fifth assignment of error, he asserts that the Board violated 

his right to due process when it disciplined him for certain misconduct without first 

notifying him that it was charging him based upon that misconduct.  We disagree. 

{¶23} Due process entitles an individual to fair notice of the precise nature of the 

charges to be brought forth at a disciplinary proceeding.  Althof v. Ohio State Bd. of 

Psychology, Franklin App. No. 05AP-1169, 2007-Ohio-1010, at ¶19; Sohi v. Ohio State 

Dental Bd. (1998), 130 Ohio App.3d 414, 422.  In this case, the Board's August 10, 2005 

letter did not inform Applegate that the Board intended to discipline him for the 
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misconduct that motivated the Hospital to place Applegate on probation.  This deficiency, 

however, did not violate Applegate's due process rights because Applegate was not 

disciplined for the disputed misconduct.  Although two Board members mentioned that 

misconduct in reviewing the totality of the circumstances, the Board did not rely upon it as 

a reason to discipline Applegate.  At most, the Board only viewed the disputed 

misconduct as further indication of Applegate's willingness to lie to protect his own self-

interest.  Accordingly, we overrule Applegate's fifth assignment of error. 

{¶24} By Applegate's sixth assignment of error, he argues that the trial court erred 

in not reversing the one-year suspension of his medical license as too harsh a sanction.  

Applegate maintains that the Board should have imposed a sanction similar to those that 

the Pennsylvania and New York Boards imposed.  We disagree. 

{¶25} In an R.C. 119.12 appeal, "the Court of Common Pleas has no authority to 

modify a penalty that the agency was authorized to and did impose * * *."  Henry's Café, 

Inc. v. Bd. of Liquor Control (1959), 170 Ohio St. 233, paragraph three of the syllabus.  

R.C. 4731.22(B)(22) gives the Board the discretion to suspend a physician's Ohio license 

if another state's medical board limits or suspends the physician's license to practice in 

that state.  In the case at bar, the Board determined that both Pennsylvania and New 

York suspended Applegate's license.  Applegate does not challenge that determination.  

Therefore, the Board had the authority to suspend Applegate's license, and the trial court 

could not modify that sanction.  Accordingly, we overrule Applegate's sixth assignment of 

error. 

{¶26} Of the four bases on which the Board disciplined Applegate, we have found 

one to be unsupported by reliable, probative, and substantial evidence.  "An appellate 
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court may remand to the administrative agency for reconsideration of a sanction where 

the court finds one or more of multiple violations to be unsupported by reliable, probative, 

and substantial evidence."  Coleman, at ¶19.  Given the circumstances of this case, we 

remand this matter to the Board so that it may, in its discretion, reconsider the appropriate 

sanction. 

{¶27} For the foregoing reasons, we sustain Applegate's first assignment of error 

and overrule his second, third, fourth, fifth, and sixth assignments of error.  Further, we 

affirm in part and reverse in part the judgment of the Franklin County Court of Common 

Pleas, and we remand this matter to that court with instructions to remand the matter to 

the Board to reconsider the appropriate sanction in light of this court's decision. 

Judgment affirmed in part and reversed in part; 
and cause remanded with instructions. 

 
BRYANT and DESHLER, JJ., concur. 

 
DESHLER, J., retired, of the Tenth Appellate District, 
assigned to active duty under authority of Section 6(C), Article 
IV, Ohio Constitution. 
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B. Presented by the Respondent  
 

1. Gerald Brian Applegate, M.D. 
2. Kay Rieve 
3. David Katko, Esq. 
4. Michael Krew, M.D.  
 

II. Exhibits Examined 
 

A. Presented by the State 
 

1. State’s Exhibits 1A through 1V: Procedural exhibits. 
 
2. State’s Exhibit 2: Certified copies of documents regarding Dr. Applegate 

maintained by the Board.  
 
3. State’s Exhibit 3: Copies of documents regarding Dr. Applegate maintained by 

the Court of Common Pleas of Butler County, Pennsylvania.  
 
4. State’s Exhibit 4: Copies of documents regarding Dr. Applegate maintained by 

the National Practitioner Data Bank.  
 
5. State’s Exhibit 7: Certified copies of documents regarding Dr. Applegate 

maintained by the Commonwealth of Pennsylvania, Department of State, State 
Board of Medicine. 

 
6. State’s Exhibit 8: Certified copies of documents regarding Dr. Applegate 

maintained by the State Department of New York, Department of Health, Office 
of Professional Medical Conduct. 

 
7. State’s Exhibit 9: State’s Written Closing Argument. 
 

B. Presented by the Respondent  
 
1. Respondent’s Exhibit A: Curriculum vitae of Dr. Applegate. 
 
2. Respondent’s Exhibit B: Copy of a letter written by Dr. Applegate to the 

Commonwealth of Pennsylvania Department of State before the State Board of 
Medicine, with attachments. 

 
3. Respondent’s Exhibit C: Copy of a letter to Dr. Applegate from the State 

Department of New York Department of Health, Office of Professional Medical 
Conduct. 
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4. Respondent’s Exhibit E: Copy of a Notice of Bankruptcy Filing in the United 
States Bankruptcy Court for the Western District of Pennsylvania on behalf of 
Dr. Applegate. 

 
5. Respondent’s Exhibit F: Copy of an Agreement of Sale whereby Dr. Applegate 

agreed to sell his practice, Women’s Choice of Pittsburgh.  
 
6. Respondent’s Exhibit G: Dr. Applegate’s Closing Argument. 
 

C. Admitted by the Hearing Examiner, sua sponte 
 

Board Exhibit A: Copy of an April 6, 2006, Notice of Substitution of Counsel filed by 
Steven McGann, Assistant Attorney General, on behalf of the State. 
 
 

PROCEDURAL MATTERS 
 
1. During the hearing, Counsel for the State examined witnesses regarding information she 

had obtained from the Pennsylvania Board.  The Respondent challenged the information 
presented by the State, and the State agreed to attempt to obtain and submit additional 
evidence to support its position.  Post-hearing, Counsel for the Respondent provided 
evidence to the State which refuted the information that had been provided to the State by 
the Pennsylvania Board.  Therefore, as requested by the Respondent in his closing 
argument, all reference to the substance of that matter has been redacted from the transcript 
by the Hearing Examiner.  Nevertheless, it should be noted that there is no evidence to 
suggest that, when Counsel for the State examined witnesses regarding the information 
provided by the Pennsylvania Board, she had not acted in good faith reliance on that 
information. (See Hearing Transcript at 95, 127-133, 159; State’s Exhibit 9 at 2-3; 
Respondent’s Exhibit G at 12)   

 
2. At the close of the hearing, the parties agreed to submit written closing arguments.  

Pursuant to a schedule set forth by the Hearing Examiner, the parties’ written arguments 
were filed on February 13, 2006.  The hearing record closed at that time. (See Hearing 
Transcript at 159-160)   

 
 

SUMMARY OF THE EVIDENCE 
 
All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly 
reviewed and considered by the Hearing Examiner prior to preparing this Report and 
Recommendation. 
 
1.   Gerald Brian Applegate, M.D., graduated in 1982 from the New Jersey Medical School in 

Newark, New Jersey.  In 1985, Dr. Applegate completed a residency in obstetrics and 
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gynecology at the Magee Women’s Hospital in Pittsburgh, Pennsylvania.  Since that time 
Dr. Applegate maintained a medical practice, working as a staff physician or medical 
director at various women’s health centers and hospitals in Western Pennsylvania.  
Moreover, from 1993 through 2004, Dr. Applegate also served as the medical director of 
the Mahoning Women’s Center in Youngstown, Ohio.  In 2004, Dr. Applegate sold his 
medical practice in Pennsylvania and, since that time, has served as the medical director of 
Eve Medical Centers in Miami, Florida.  Dr. Applegate is certified by the American Board 
of Obstetrics and Gynecology. (Hearing Transcript [Tr.] at 17-20, 100-105, 113-114; 
State’s Exhibit [St. Ex.] 2 at 12, 14; Respondent’s Exhibits [Resp. Exs.] A, E, F)  

 
 Dr. Applegate testified that he has experienced numerous personal and financial 

difficulties over the past decade.  He stated that he had divorced his first wife in 1992, 
remarried in 1994, and separated again in 2004.  He also has child support 
responsibilities.  Moreover, when he sold his medical practice in 2004, the buyer did not 
comply with all of his contractual obligations and failed to pay Dr. Applegate the salary 
that had been agreed.  In that process, Dr. Applegate lost all of his medical records and 
other documents.  Finally, Dr. Applegate was forced to file for bankruptcy. 
(Tr. at 99-105; Resp. Exs. E, F) 

 
 Dr. Applegate has not practiced in Ohio in the past eighteen months, although his 

certificate to practice in this state is currently active.  He testified that he does not know at 
this time if he plans to return to practice in Ohio. (Tr. at 17-18) 

 
2. On January 31, 1991, Dr. Applegate was named as the sole defendant in a malpractice 

action in the Court of Common Pleas for Butler County, Pennsylvania.  The basis of the 
action was a laparoscopy performed by Dr. Applegate in which it was alleged, among other 
things, that he had torn the small bowel mesentery, torn the colon wall, transected the 
hypogastric artery, transected the iliac artery, transected the ilium vein, and caused a large 
retro-peritoneal hematoma.  Moreover, it was alleged that Dr. Applegate had failed to 
recognize or correct the injuries within a reasonable time.  On August 22, 1991, the 
malpractice action was settled on Dr. Applegate’s behalf for $598,735.00. (St. Ex. 3; 
St. Ex. 4 at 7) 

 
3. In August 1993, Dr. Applegate submitted to the Board an “Application for Certificate – 

Medicine or Osteopathic Medicine” [License Application].  By signing the License 
Application, Dr. Applegate certified that the information provided therein was true. 
(St. Ex. 2 at 17-27; Tr. at 21-22) 

 
 Nevertheless, Dr. Applegate answered “No” in response to question number 19 in the 

“Additional Information” section of his License Application.  Question number 19 asked 
the following: 

 
 Have you been a defendant in a legal action involving professional 

liability (malpractice), or had a professional liability claim paid on your  
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 behalf, or paid such a claim yourself?  If yes, include the case name, case 

number, court and address, date filed, and a summary of the underlying 
events.  Indicate current status, including amount of settlement or 
judgment, if any. 

 
 (St. Ex. 2 at 26)  Based on the information provided in the License Application, the Board 

granted Dr. Applegate a license to practice in Ohio. (Tr. at 18-19) 
 
4. In approximately 1994, Dr. Applegate maintained a full-time obstetrics and gynecology 

practice at the North Hills Passavant Hospital, located in Pittsburgh, Pennsylvania.  
Dr. Applegate had full-time on-call responsibilities at the hospital.  When on-call, 
Dr. Applegate was responsible to provide care and treatment for obstetrical and 
gynecological patients who presented to the hospital. (St. Ex. 4 at 3-4; Tr. at 35-37, 
122-123, 148-149)  

 
 At the same time, however, Dr. Applegate also worked one half day per week at the 

Mahoning Women’s Center in Youngstown, Ohio.  Therefore, once each week, 
Dr. Applegate left Pittsburgh and traveled to Youngstown to work at the women’s center 
while he was on call in Pittsburgh.  For reasons undisclosed in the hearing record, the 
hospital discovered that Dr. Applegate was leaving Pittsburgh without first making 
arrangements with another physician to assume his on-call responsibilities, and without 
advising the hospital of his unavailability.  Accordingly, the hospital took action against 
Dr. Applegate’s privileges to practice at the hospital. (St. Ex. 4 at 3-4; Tr. at 35-37, 
122-123, 148-149)  

 
 In November 1994, subsequent to an administrative hearing, Dr. Applegate’s privileges to 

practice at North Hills Passavant Hospital were placed on probation for a period of 
twenty-four months.  As basis for that action, the hospital cited Dr. Applegate’s 
unprofessional conduct and “lack of veracity in reference to representations made 
concerning maintaining required full-time coverage for obstetrical and gynecological 
patients.” (St. Ex. 4 at 3-4) 

 
5.  On March 15, 1996, Dr. Applegate signed and then submitted to the Board an application 

for renewal of his Ohio certificate to practice medicine and surgery [1996 Renewal 
Application].  By signing the 1996 Renewal Application, Dr. Applegate certified the 
information provided therein was true. (St. Ex. 2 at 6) 

 
 Nevertheless, in this application for renewal, Dr. Applegate responded “No” to question 

seven, which asks: 
 
 At any time since signing your last application for renewal of your 

certificate have you * * * [h]ad any clinical privileges suspended, 
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restricted or revoked for reasons other than failure to maintain records or 
attend staff meetings? 

 
 (St. Ex. 2 at 6)  Dr. Applegate’s last application for renewal of his certificate had been filed 

in April 1994.  His last application had been submitted in April 1994; nonetheless, he did 
not mention the November 1994 action by North Hills Passavant Hospital. (St. Ex. 2 at 7) 

 
6.  On February 24, 2004, the Commonwealth of Pennsylvania, Department of State, Bureau 

of Professional and Occupational Affairs, State Board of Medicine [Pennsylvania Board], 
entered a Consent Agreement and Order pertaining to Dr. Applegate.  The bases of the 
Pennsylvania Board action were admissions made by Dr. Applegate, which included the 
following:   

 
• Dr. Applegate had prescribed controlled substances1 for his wife on eighty-six 

occasions between July 7, 1999, and July 20, 2001;  
 
• The prescriptions written by Dr. Applegate had been filled at eight different 

pharmacies; and 
 

• Dr. Applegate had failed to maintain medical records for the circumstances under 
which he had written the prescriptions for his wife.   

 
 (St. Ex. 7 at 1-2, 9-11) 
 
 The Pennsylvania Consent Agreement and Order suspended Dr. Applegate’s 

Pennsylvania medical license for ninety days, but stayed the suspension and placed him 
oh probation for ninety days.  In addition, the Consent Agreement and Order levied a 
civil penalty of $5000.00 and ordered that Dr. Applegate successfully complete courses 
in controlled substance prescribing and medical record keeping. (St. Ex. 7 at 3-6)  

 
7.  Effective on October 25, 2004, the New York State Board for Professional Medical 

Conduct entered a Consent Agreement and Order based on the Pennsylvania Consent 
Agreement and Order.  The New York Consent Agreement and Order issued a stayed 
ninety-day suspension of Dr. Applegate’s New York medical license and permanently 
restricted him from prescribing controlled substances to himself and family members. 
(St. Ex. 8) 

 
8. Dr. Applegate completed the courses mandated by the Pennsylvania Consent Agreement 

and Order.  On November 17, 2004, the Pennsylvania Board reinstated Dr. Applegate’s 
certificate to practice in that State. (Tr. at 107-108; Resp. Ex. B)  Moreover, on April 7, 
2005, the New York Board advised Dr. Applegate that he had “satisfied the terms and 
conditions imposed upon [his] New York medical license.” (Tr. at 109-110; Resp. Ex. C) 

                                                 
1 The controlled substances he prescribed included Demerol, oral and injectable; OxyContin; Vicodin; Percocet; 
Diazepam; and Lorazepam.  
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9. At hearing, Dr. Applegate acknowledged that he had provided false answers to questions 
on his applications for licensure in Ohio. (Tr. at 23, 29-30)   

 
a. Regarding his falsely denying that he had been the defendant in a malpractice action, 

Dr. Applegate explained that, at the time he completed his initial application for 
licensure in Ohio, there had been “a lot going on in [his] life,” including a divorce, a 
child support order, and the dissolution of a practice partnership.  He concluded that 
his failure to acknowledge the malpractice action had been an omission, which he 
attributed to a “lack of attention to detail.”  Dr. Applegate testified that he had not 
intended to deceive the Board, and “deeply regret[s] having made that omission.” 
(Tr. at 23-30, 113-119, 134-137)  

 
b. Regarding the action against his privileges at North Hills Passavant Hospital in 

Pittsburgh, Dr. Applegate stated that he does not recall why he had not advised the 
hospital that he would be unavailable when he was supposed to be on call.  
Moreover, he could not recall how the hospital had discovered his unavailability, 
despite the fact that he had been subject to an administrative hearing and subsequent 
probation. (Tr. at 38-43, 119-123, 148-149; St. Ex. 4) 

 
 Dr. Applegate further explained that he had answered “No” to question number 7 in 

his renewal application because the question asked if his privileges had ever been 
“suspended, restricted, or revoked.”  He stated that he had been placed on probation 
for a period of two years, but that he did not believe that probation constitutes a 
suspension, restriction, or revocation.  Dr. Applegate testified that he cannot recall 
if there were conditions or terms of probation.  Dr. Applegate acknowledged that 
North Hills Passavant Hospital had reported the action to the National Practitioner 
Data Bank as a “restriction” of his privileges, but he stated that he had not known 
that at the time he completed his renewal application.  Dr. Applegate testified that, 
had the question specifically asked about probation, he would have answered it 
affirmatively. (Tr. at 30-120-122, 148-152)  

 
10. Regarding the action by the Pennsylvania Board, Dr. Applegate testified that the basis of 

the Board’s action had been his failure to keep medical records pertaining to the 
prescriptions he had written for his wife, rather than the prescribing itself.  Nevertheless, 
he later testified that, after completing the controlled substance prescribing course 
mandated by the Pennsylvania Board, he now understands the difficulties presented in 
prescribing to a close family member.  He stated that he will not make a similar mistake in 
the future. (Tr. at 47, 111-1132) 

 
11. Michael A. Krew, M.D., testified at hearing by telephone on behalf of Dr. Applegate.  

Dr. Krew testified that he had attended medical school at Northeastern University.  
Thereafter, he completed a residency in obstetrics and gynecology at Magee Women’s 
Hospital, and a fellowship in maternofetal medicine at Metro Health Medical Center in 
Cleveland, Ohio. (Tr. at 88-89) 
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 Dr. Krew testified that he had been a resident with Dr. Applegate from 1982 through 

1986.  Dr. Krew further testified that, during their residency, Dr. Applegate had had a 
good reputation.  Moreover, he stated that Dr. Applegate had had a good knowledge base 
and had cared about his patients.  Nevertheless, Dr. Krew testified that he can not 
provide testimony regarding Dr. Applegate’s current reputation.  In addition, Dr. Krew 
testified that, prior to testifying at the hearing, he had been unfamiliar with many of the 
actions that had been taken against Dr. Applegate. (Tr. at 90-96) 

 
 

FINDINGS OF FACT 
 
1. In August 1993, Gerald Brian Applegate, M.D., submitted to the Board an Application for 

Certificate – Medicine or Osteopathic Medicine [License Application].  By signing the 
License Application, Dr. Applegate certified that the information provided therein was true.  
Nevertheless, in completing the application, Dr. Applegate falsely denied ever having been 
“a defendant in a legal action involving professional liability (malpractice), or [having] had 
a professional liability claim paid on [his] behalf * * *.”  In fact, on January 31, 1991, 
Dr. Applegate had been named as the sole defendant in a malpractice action in the Court of 
Common Pleas for Butler County, Pennsylvania.  Further, on August 30, 1991, the 
malpractice action had been settled on Dr. Applegate’s behalf for a total payout of 
$598,735.00. 

 
2. On March 15, 1996, Dr. Applegate signed and submitted to the Board an application for 

renewal of his Ohio certificate to practice medicine and surgery [1996 Renewal 
Application].  By signing the 1996 Renewal Application, Dr. Applegate certified the 
information provided therein was true.  Nevertheless, Dr. Applegate falsely denied having 
had his “clinical privileges suspended, restricted or revoked for reasons other than failure to 
maintain records or attend staff meetings[.]”  In fact, in or about November 1994, 
Dr. Applegate’s privileges had been placed on probation by the North Hills Passavant 
Hospital in Pittsburgh, Pennsylvania.  The hospital’s action was based on Dr. Applegate’s 
“lack of veracity regarding representations made concerning maintaining the required 
full-time coverage for obstetrical and gynecological patients.” 

 
3. On February 24, 2004, the Commonwealth of Pennsylvania, Department of State, Bureau 

of Professional and Occupational Affairs, State Board of Medicine [Pennsylvania Board], 
entered a Consent Agreement and Order [Pennsylvania Order] which issued a ninety-day 
stayed suspension of Dr. Applegate’s Pennsylvania medical license and levied a civil 
penalty of $5000.00.  The Pennsylvania Order was based on Dr. Applegate’s admissions to 
the following:  he had prescribed controlled substances for his wife on eighty-six different 
occasions from July 7, 1999, to July 20, 2001; those prescriptions had been filled at eight 
different pharmacies; and Dr. Applegate had failed to maintain medical records pertaining 
to the prescriptions he issued for his wife.   
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4. On October 25, 2004, the New York State Board for Professional Medical Conduct [New 
York Board] entered a Consent Agreement and Order based on the action of the 
Pennsylvania Board.  In its Consent Agreement and Order, the New York Board issued a 
stayed ninety-day suspension of Dr. Applegate’s New York medical license and permanently 
restricted him from prescribing controlled substances for himself and family members. 

 
 

CONCLUSIONS OF LAW 
 
1. The evidence presented at hearing supports a conclusion that Gerald Brian 

Applegate, M.D., knowingly and intentionally misrepresented both the malpractice 
action and the restriction of his hospital privileges.  Therefore, the conduct of 
Dr. Applegate., as set forth in Findings of Fact 1 and 2, constitutes “fraud, 
misrepresentation, or deception in applying for or securing any license or certificate 
issued by the board,” as that clause is used in Section 4731.22(A), Ohio Revised Code, as 
in effect prior to March 9, 1999.   

 
 Dr. Applegate’s contention that he had had too much distraction in his personal and 

professional life to adequately complete his application for licensure is not convincing.  It 
had been his first malpractice action, and the settlement value had been nearly $600,000.00.  
Moreover, the settlement had occurred only two year prior to his completing the 
application.   

 
 Similarly, Dr. Applegate’s argument that the hospital’s action in placing his privileges on 

probation for a period of two years was not a restriction of those privileges is not credible.  
Prior to the hospital’s action, Dr. Applegate held full and unrestricted privileges; 
afterwards, he did not.  Moreover, when weighing Dr. Applegate’s credibility in this 
matter, it is significant that the hospital had taken the action in the first place due to 
Dr. Applegate’s “lack of veracity * * *.” 

 
2. The conduct of Dr. Applegate, as set forth in Findings of Fact 1 and 2, constitutes 

“publishing a false, fraudulent, deceptive, or misleading statement,” as that clause is used 
in Section 4731.22(B)(5), Ohio Revised Code, as in effect prior to March 9, 1999.  

 
3. The Consent Agreement and Order issued by the Commonwealth of Pennsylvania, 

Department of State, Bureau of Professional and Occupational Affairs, State Board of 
Medicine, as set forth in Findings of Fact 3, constitutes “[a]ny of the following actions 
taken by the agency responsible for regulating the practice of medicine and surgery, 
osteopathic medicine and surgery, podiatric medicine and surgery, or the limited branches 
of medicine in another state, for any reason other than the nonpayment of fees:  the 
limitation, revocation, or suspension of an individual’s license to practice; acceptance of an 
individual’s license surrender; denial of a license; refusal to renew or reinstate a license; 
imposition of probation; or issuance of an order of censure or other reprimand,” as that 
clause is used in Section 4731.22(B)(22), Ohio Revised Code. 
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4. The Consent Agreement and Order issued by the New York State Board for Professional 

Medical Conduct, as set forth in Findings of Fact 4, constitutes “[a]ny of the following 
actions taken by the agency responsible for regulating the practice of medicine and 
surgery, osteopathic medicine and surgery, podiatric medicine and surgery, or the limited 
branches of medicine in another state, for any reason other than the nonpayment of fees:  
the limitation, revocation, or suspension of an individual’s license to practice; acceptance 
of an individual’s license surrender; denial of a license; refusal to renew or reinstate a 
license; imposition of probation; or issuance of an order of censure or other reprimand,” as 
that clause is used in Section 4731.22(B)(22), Ohio Revised Code. 

 
* * * * * 

 
Dr. Applegate repeatedly misrepresented significant difficulties he had experienced during his 
professional career.  Moreover, the evidence supports the conclusion that Dr. Applegate 
intentionally tried to hide these difficulties from the Board when applying for licensure in this 
state.  Not only are his arguments unpersuasive on their face, but it is also highly incredible that 
a physician would fail to recognize that a state contemplating granting him licensure would 
design questions directly addressing the type of problems Dr. Applegate had experienced in his 
career.  These facts, especially when viewed in combination with his lack of veracity to the 
North Hills Passavant Hospital and his conduct which led to the actions of the Pennsylvania and 
New York Boards, suggest that Dr. Applegate cannot be trusted to tell the truth when his 
self-interest is at stake, which presents a great potential for harm to the citizens of Ohio.  
Therefore, such conduct warrants a significant sanction, if not permanent revocation of his 
certificate to practice in this state.   
 
 

PROPOSED ORDER 
 

It is hereby ORDERED that: 
 
A. SUSPENSION OF CERTIFICATE: The certificate of Gerald Brian Applegate, M.D., to 

practice medicine and surgery in the State of Ohio shall be SUSPENDED for one year.   
 

B. PROBATIONARY CONDITIONS: Upon reinstatement, Dr. Applegate’s certificate shall 
be subject to the following PROBATIONARY terms, conditions, and limitations for a 
period of at least one year: 

 
1. Obey the Law: Dr. Applegate shall obey all federal, state, and local laws.  Moreover, 

he shall obey all rules governing the practice of medicine and surgery in the state in 
which he is practicing.  

 
2. Quarterly Declarations: Dr. Applegate shall submit quarterly declarations under 

penalty of Board disciplinary action and/or criminal prosecution, stating whether 
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there has been compliance with all the conditions of this Order.  The first quarterly 
declaration must be received in the Board’s offices on the first day of the third month 
following the month in which this Order becomes effective, provided that if the 
effective date is on or after the 16th day of the month, the first quarterly declaration 
must be received in the Board’s offices on the first day of the fourth month following.  
Subsequent quarterly declarations must be received in the Board’s offices on or 
before the first day of every third month. 

 
3. Appearances: Dr. Applegate shall appear in person for quarterly interviews before 

the Board or its designated representative during the third month following the 
effective date of this Order.  Subsequent personal appearances must occur every three 
months thereafter, and/or as otherwise requested by the Board.  If an appearance is 
missed or is rescheduled for any reason, ensuing appearances shall be scheduled 
based on the appearance date as originally scheduled. 

 
4. Course on Personal/Professional Ethics: Before the end of probation, or as 

otherwise approved by the Board, Dr. Applegate shall provide acceptable 
documentation of successful completion of a course or courses dealing with 
personal/professional ethics.  The exact number of hours and the specific content of 
the course or courses shall be subject to the prior approval of the Board or its 
designee.  Any courses taken in compliance with this provision shall be in addition to 
the Continuing Medical Education requirements for relicensure for the Continuing 
Medical Education acquisition period(s) in which they are completed. 

 
5. Violation of Probation; Discretionary Sanction Imposed: If Dr. Applegate violates 

probation in any respect, the Board, after giving him notice and the opportunity to be 
heard, may institute whatever disciplinary action it deems appropriate, up to and 
including the permanent revocation of his certificate. 

 
C. TERMINATION OF PROBATION: Upon successful completion of probation, as 

evidenced by a written release from the Board, Dr. Applegate’s certificate will be fully 
restored. 

 
D. REQUIRED REPORTING BY LICENSEE TO EMPLOYERS AND HOSPITALS: 

Within thirty days of the effective date of this Order, Dr. Applegate shall provide a copy 
of this Order to all employers or entities with which he is under contract to provide health 
care services or is receiving training, and the Chief of Staff at each hospital where he has 
privileges or appointments.  Further, Dr. Applegate shall provide a copy of this Order to 
all employers or entities with which he contracts to provide health care services, or 
applies for or receives training, and the Chief of Staff at each hospital where he applies 
for or obtains privileges or appointments. 

 
E. REQUIRED REPORTING BY LICENSEE TO OTHER STATE LICENSING 

AUTHORITIES: Within thirty days of the effective date of this Order, Dr. Applegate 


































































