
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-20759-CIV-UNGARO

MARKEISHA JENKINS, et al.,

Plaintiff,

v.

UNITED STATES OF AMERICA,

Defendants.
_________________________________________/

DEFENDANT’S MOTION TO COMPEL PRODUCTION 
OF DOCUMENTS AND ANSWERS TO INTERROGATORIES

The defendant, United States of America, by and through the undersigned Assistant United

States Attorney, hereby submits its motion to compel the plaintiff to provide responses to the

defendant’s request for production propounded on September 18, 2007.  As grounds, therefor, the

defendant submits the following:

1.  In the instant case, the plaintiff has filed a claim of medical malpractice against the

Economic Family Health Center, a federally funded facility for which a defense is provided by the

United States under the Federal Tort Claims Act.  The plaintiff seeks $20 million.  The defendant

intends to vigorously defend this case.

2.  On September 18, 2007, the defendant propounded to the plaintiff interrogatories and

requests for production with a cover letter.  A copy of the defendant’s First Request for Production,

defendant’s First Set of Interrogatories, Authorization to Furnish Medical and Insurance
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Information, Authorization to Furnish Medicaid, Medicare and Social Security Information and

Records and cover letter are attached, Exhibit 1.  To date, despite several telephone conversations

between the defense and plaintiff’s counsel and the assurance that the response would be

forthcoming, and letters from the defense requesting same, the plaintiff has not posted any response

to the request for production.  On Friday afternoon, November 2, 2007, the defense received via

facsimile a letter dated November 2, 2007 with the plaintiff’s answers to defendant’s First Set of

Interrogatories, though not signed by the plaintiff.  A copy of the plaintiff’s cover letter and Answers

to defendant’s First Set of Interrogatories, is attached as Exhibit 2.   The plaintiff’s answers to the

defendant’s First Set of Interrogatories are incomplete and do not provide sufficient information.

3.  As set forth in the plaintiff’s cover letter dated November 2, 2007, plaintiff’s counsel

advised that “As to the Request for Production, we have requested materials, upon receipt, we will

forward same to you.”

4.  On October 26, 2007, the plaintiff’s counsel filed a motion to withdraw, and on October

29, 2007, the court denied the motion, but afforded the plaintiff’s counsel the opportunity to renew

his motion after November 19, 2007.

5.  In its order dated August 24, 2007, the court set the discovery cut-off at January 25, 2008.

With the impending holiday season and a case that is destined to be dependent upon experts, the

defense has requested the information about the plaintiff’s experts, in both the interrogatories and

request for production.  In addition, the defendant sought  releases to be signed by the plaintiff so

that the defendant may obtain records about the plaintiff from non-parties, all of which has been

denied the defendant.  To be sure, the defendant is prejudiced by the plaintiff’s continued delay.

6.  Federal Rule of Civil Procedure 37 provides that an application for an order directing a
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party to respond to discovery requests may be made to the court in which the action is pending.  In

the instant case, the request for production has remained outstanding since it was served on

September 18, 2007, with responses due on or before October 18, 2007,  with plaintiff providing no

definitive time for any  production.

7.  Federal Rule of Civil Procedure 37(a)(3) states that an evasive or incomplete disclosure,

answer, or response is to be treated as a failure to disclose, answer or respond.  In the interrogatories,

the defendant asked at question 12, page 14, as follows: 

12. With respect to all witnesses whom you will call or may call as experts to give
opinion testimony in the trial of this matter, state the following:

a. name and address;

b. name and address of his/her employer or the organization
with which he is associated in any professional capacity;

c. the field in which he/she is offered as an expert;

d. a summary of his/her qualifications within the field in which
he/she is expected to testify;

e. the substance of the opinions to which he/she is expected
to testify and a summary of the grounds for each opinion;

f. state the names and addresses of experts who have been 
retained or specially employed by the claimant in anticipation
of this litigation or preparation for trial but who are not 

 expected to be called as a witness for trial.

The plaintiff’s response was “Not yet determined.”

Further, at question 16, page 18, the defendant inquired, 

16.  If you are claiming loss of past earnings and/or loss of future earnings capacity, state the
exact amount of each that you are claiming and the method used to calculate each claim.
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   In response, the plaintiff simply stated, “Yes.  I have not calculated this.”

Again at question 18, page 20, the defendant propounded the following question:

18.  State with specificity the amount you are seeking to recover for medical care, loss of
earnings (past and future) and all other elements of your damages.

The plaintiff ‘s response: “I have not calculated this.  The court will decide my daughter’s
serious neurological injuries.”

The defendant should not be prejudiced in its ability to defend the plaintiff’s serious

allegations.  The plaintiff has not provided any reason to justify her delay.  Neither the spirit nor the

substance of The Federal Rules of Civil Procedure condone such dilatory conduct by a party to a

federal civil suit.  Plaintiff has stalled and stymied the defendant’s ability to develop its case, which

is patently unfair.  Incomplete or evasive answers can support sanctions, including the expenses

necessary to file the motion to compel if the plaintiff’s position is not substantially justified.  See

Stallworth v. The Harford Insurance Co., No. 3L:06CV89/MCR/EMT, Feb. 16, 2007 (not reported

in Fed. Supp. 2nd) (copy Attached, Ex. 3); Pensacola Beach Community United Church v. National

Union Fire Insurance Co. of Pittsburgh, 2007 WL 737499 (N.D. Fla.).   In the instant case, the

plaintiff has posited no justifiable reason for her failure to comply.  In the meantime, the defendant

seeks complete compliance with its discovery requests to the plaintiff.  Defendant requests an order
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compelling plaintiff to comply with defendant’s First Request for Production, and to provide full and

complete answers, under oath, to Interrogatories 12, 16 and 18 of defendant’s First Set of

Interrogatories.

Respectfully submitted,

Date: November 7, 2007 R. ALEXANDER ACOSTA
          Miami, Florida UNITED STATES ATTORNEY

By: s/ Karin D. Wherry                      
Karin D. Wherry
Assistant United States Attorney
Fla. Bar No. 509530
E-mail: karin.wherry@usdoj.gov
99 N.E. 4th Street, Suite 300
Miami, FL   33132-2111
Tel.: (305) 961-9016
Fax: (305) 530-7139

CERTIFICATE OF SERVICE

I  hereby certify that on November 7, 2007, I electronically filed the foregoing document

with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being

served this day on all counsel of record identified on the attached Service List in the manner

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF, or in some

other authorized manner for those counsel or parties who are not authorized to receive Notices of

Electronic Filing. 

s/Karin D. Wherry                                       
KARIN D. WHERRY
ASSISTANT U.S. ATTORNEY
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SERVICES LIST

CASE NO. 07-20759-CIV-UNGARO

Jeffrey S. Hirsh, Esquire
Goldberg & Hirsh, P.A.
Florida Bar No. 207810
email: jhirsh@goldberghirshpa.com
SunTrust International Center, Suite 1280
One Southeast Third Avenue
Miami, Florida 33131
Tele: 305-372-9601
Fax: 305-372-2323
Attorney for Plaintiff
Notice via CM/ECF

Karin D. Wherry
Assistant United States Attorney
Florida Bar No. 509530
United States Attorney’s Office
99 NE 4th Street, 3rd Floor
Miami, Florida  33132
Tele:  305-961-9016
Fax:  305-530-7139
Attorney for Defendant
Notice via CM/ECF
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