
IN THE COURT OF COMMON PLEAS 
MONTGOMERY COUNTY, OHIO 

 
 
ARUN AGGARWAL, M.D.    : 
       : 
  Plaintiff,    : Case No. 2015 CV 05481 
       : 
 v.      : Judge Mary Katherine Huffman 
       : 
WRIGHT STATE UNIVERSITY, et al.  : 
       : 
  Defendants.    : 
 
 
______________________________________________________________________________ 
 

MOTION FOR DISSOLUTION OF TEMPORARY RESTRAINING ORDER 
 
 

Defendants Wright State University (“WSU”), Wright State University Boonshoft School 

of Medicine (“BSOM”), Margaret Dunn, Albert Painter, Arthur S . Pickoff, and Alan P. Marco 

(only i n h is cap acity as  A ssociate D ean f or C linical A ffairs at  BSOM), (collectively “WSU 

Defendants”) respectfully move t his C ourt, pur suant t o R ule 65 of  t he O hio R ules of  C ivil 

Procedure, for an order dismissing the temporary restraining order issued on O ctober 20, 2015, 

because of Plaintiff’s failure to comply with procedural requirements and because this Court is 

not a proper venue. A memorandum in support is attached. 
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Respectfully submitted, 
 
MICHAEL DEWINE (0009181) 
Ohio Attorney General  
 
s/ Michael C. McPhillips 
_________________________________ 
MICHAEL C. MCPHILLIPS (0065329) 
MARISSA J. PALUMBO (0089283) 
Assistant Attorneys General 
Education Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Telephone:  (614) 644-7250 
Facsimile:    (614) 644-7634 
michael.mcphillips@ohioattorneygeneral.gov 
marissa.palumbo@ohioattorneygeneral.gov 
 
SLOAN T. SPALDING (0068054) 
Assistant Attorney General 
Employment Law Section 
30 E. Broad Street, 23rd Floor 
Columbus, Ohio 43215 
Telephone:  (614) 644-7257 
Facsimile:    (614) 752-4677 
sloan.spalding@ohioattorneygeneral.gov 
 
Counsel for Defendants Wright State University, 
Wright State University Boonshoft School of 
Medicine, Margaret Dunn, Albert Painter, Arthur S. 
Pickoff, and Alan P. Marco 

 
 

MEMORANDUM IN SUPPORT 
 

 Plaintiff A run A ggarwal, M .D. w as e mployed as a  f aculty me mber a t W right S tate 

University’s Boonshoft School of  M edicine.  A ggarwal’s f aculty employment a greement w ith 

BSOM was conditioned upon, among other things, his obtaining and maintaining hospital faculty 

privileges n ecessary f or h is f aculty r ole.  In S eptember 2 015, B SOM o fficials l earned t hat 

Aggarwal’s c linical p rivileges and me dical s taff a ppointment a t D ayton C hildren’s M edical 
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Center ha d be en t erminated.  A ccordingly, BSOM not ified A ggarwal t hat hi s f aculty 

appointment was terminated effective September 14, 2015.   

On O ctober 20, 2015, Dr. A ggarwal obt ained a n e x pa rte t emporary r estraining or der 

(“TRO”) i n t his C ourt, os tensibly i n a ccordance w ith R ule 65 o f t he O hio R ules of  C ivil 

Procedure and Local Rule 2.19.  The TRO ordered “the Defendants enjoined from attempting to 

terminate the Plaintiff’s employment until constitutionally and contractually sufficient process is 

afforded.  T he C ourt f urther or ders t hat t he D efendants i mmediately n otify t he U nited S tates 

Customs and Immigration Services (“USCIS”) that the Plaintiff remains employed with BSOM 

and WSP.” 

1.  Standard for Dissolution of a TRO. 

Rule 65 pr ovides i n pa rt t hat, “ [o]n t wo da ys’ notice t o t he pa rty who obt ained t he 

temporary r estraining o rder w ithout not ice or  on s uch s horter not ice t o t hat pa rty as t he c ourt 

may prescribe, t he adverse party m ay appear and move i ts di ssolution or  modification, and in 

that event the court shall proceed to hear and determine such motion as expeditiously as the ends 

of justice require.”  Local Rule 2.19, in turn, states, “[n]o ex parte applications, orders or entries 

shall be  s ubmitted unl ess e xpressly a uthorized by  l aw. A ll m otions f or t emporary r estraining 

orders shall be made and proceed in compliance with Civ. R. 65(A).”  Because 1) Plaintiff failed 

to comply with the letter and spirit of the notice requirements in Rule 65 and Local Rule 2.19, 

and 2)  obtained the TRO in an improper venue, the WSU Defendants respectfully request that 

the Court dissolve the TRO.1   

                                                           
1 The present Motion should not be construed as a Motion to Dismiss for Improper Venue pursuant to Civ.R. 12(B).  
Should t his c ase remain i n t his Court, t he W SU D efendants r eserve t he r ight t o r aise all d efenses p ermitted b y 
Civ.R. 12. 
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2.  The T RO Sho uld be  D issolved because Plaintiff di d no t Comply w ith R ule 
65’s Notice Requirements. 

 
For the purposes of the present Motion, Civ.R. 65 provides in relevant part: 

A t emporary r estraining or der m ay b e granted without w ritten or  
oral notice to the adverse party or his attorney only if (1) it clearly 
appears f rom s pecific f acts s hown b y affidavit o r b y t he ve rified 
complaint th at imme diate a nd ir reparable in jury, lo ss o r d amage 
will result to the applicant before the adverse party or his attorney 
can be  he ard i n oppos ition, a nd ( 2) the a pplicant's a ttorney 
certifies to the court in writing the efforts, i f any, which have 
been made to give notice and the reasons supporting his claim 
that no tice s hould no t be  r equired. The v erification o f s uch 
affidavit or verified complaint shall be upon the affiant's own 
knowledge, i nformation o r be lief; a nd s o f ar a s upo n 
information a nd be lief, s hall s tate t hat he  be lieves t his 
information to be true.  

 
(Emphasis added). 
 

The text of  subsection (2), quoted above, makes i t c lear that a  P laintiff seeking a TRO 

must do both of the following:  a) provide written certification to the court regarding the efforts 

that were made to give notice of the TRO application, and b) provide reasons why he believes 

notice should not be required.  Plaintiff’s counsel did not comply with these requirements.   

In s upport o f th e T RO, Plaintiff a ttaches th e A ffidavit o f J ames P . F leisher, P laintiff’s 

counsel.  In t he A ffidavit, a ttorney Fleisher refers t o va rious exhibits, i ncluding E xhibits G  

through N of the Complaint, which he identifies as “true and accurate correspondence between 

me, the Defendants, and/or the Defendants’ counsel.”  (Fleisher Aff., ¶ 18).  A review of Exhibits 

G through N indicates two th ings: 1 ) P laintiff’s counsel was fully aware of the most effective 

ways to contact Defendants and/or their counsel to notify them that he would be seeking an ex 

parte TRO; and 2) Plaintiff’s counsel never contacted Defendants or their counsel through these 

means to notify them that he would be seeking an ex parte TRO.   
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Specifically, P laintiff’s counsel ha d a n email a ddress f or A my Golian, t he A ssistant 

Attorney General with whom he was corresponding about Dr. Aggarwal’s matters; he regularly 

used t hat e mail a ddress a nd c c’d a ttorney Golian on c orrespondence with W SU of ficials.  

(Affidavit of  Amy Nash Golian ¶ 3, 4;  see also Exs. G, J, K, and M to Plaintiff’s Complaint).  

Moreover, a ttorney Fleisher kne w f rom t elephone c onversations t hat a ttorney G olian w as 

temporarily a ssigned t o w ork at t he G eneral Counsel’s of fice a t W SU, a nd h e f requently 

contacted her at her temporary WSU telephone number.  (Golian Aff. ¶ 5).  However, nowhere in 

attorney F leisher’s “certification” d oes h e i ndicate t hat h e co ntacted o r at tempted t o co ntact 

attorney G olian b y e mail t o i ndicate t hat he  would be  s eeking a n e x pa rte T RO, no r di d h e 

contact her at her known WSU telephone number to give such not ice.  The only “notice” that 

Plaintiff’s counsel provided to the Defendants that he would be seeking an ex parte TRO is an 

8:55 p.m. voi ce m essage l eft a t t he C olumbus of fice of  t he Attorney G eneral’s E ducation 

Section.  (Affidavit of Renee Matthewson, ¶ 1-4; Golian Aff. ¶ 7).   

It w ould be  i njust t o let a  T RO s tand – ironically a T RO g rounded on a n a lleged due  

process vi olation – when t he f undamental r equirement of  attempting to  provide notice t o a n 

adverse party before obtaining an ex parte order has been so blatantly violated.  Accordingly, the 

TRO should be dissolved.  

3. This Lawsuit Should be Dismissed in its Entirety Due to Improper Venue 
  

Irrespective of the inadequate notice issue, this lawsuit should be dismissed in its entirety 

due to improper venue.   

 Civ.R. 3 provides in relevant part:  

Proper venue lies in any one or more of the following counties: (1) 
The c ounty i n w hich t he de fendant r esides; ( 2) T he c ounty i n 
which the defendant has his or her principal place of business; (3) 
A county in which the defendant conducted activity that gave rise 
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to th e c laim f or r elief; (4) A  county in  w hich a  p ublic o fficer 
maintains hi s or  he r pr incipal of fice i f suit i s br ought a gainst t he 
officer i n t he of ficer’s official capacity . . .  . (6) T he c ounty i n 
which all or part of the claim for relief arose . . . [or]  (12) If there 
is no available forum in divisions (B)(1) to (B)(10) of this rule, in 
the county in which plaintiff resides, has his or her principal place 
of bus iness, or  r egularly and s ystematically c onducts bus iness 
activity.2 
   

 Wright S tate U niversity, B SOM, an d D efendant W right S tate Physicians, Inc. ar e al l 

located i n Fairborn, i n Greene C ounty, O hio.  T he pr incipal pl ace of  b usiness f or a ll of  t hese 

entities is in Greene County.  T he claims for relief arise out of Dr. Aggarwal’s employment in 

Greene C ounty.  A ll o f the i ndividually n amed defendants – Alan P . M arco, M argaret Dunn, 

Albert Painter, and Arthur Pickoff – have been sued in their official capacities and each of them 

has their principal office in Greene County.   

 In the c ase c aption, D r. A ggarwal i ndicates t hat hi s a ddress i s i n Dayton, Ohio, 

presumably in Montgomery County.  However, Civil Rule 3 makes clear that the residence of the 

Plaintiff only becomes relevant for venue purposes “[i]f there is no available forum in divisions 

(B)(1) t o ( B)(10)” of  t he r ule.  S ince t here i s a n a vailable f orum i n Greene C ounty unde r 

subsections (B)(1), (2), (3), (4), and (6), Montgomery County is not a proper venue under Rule 

3.3  

4. Conclusion 

 For the reasons discussed above, Defendants respectfully request that the Court dissolve 

the TRO issued on October 20, 2015.   

                                                           
2 Subsections (5) and (7) through (11) of Rule 3 address special situations that are not relevant to the present action. 
3 In th e c aption to  th e C omplaint, P laintiff lis ts G reene C ounty a ddresses f or a ll o f th e D efendants e xcept f or 
Margaret Dunn, the current Dean of the BSOM.  F or Dean Dunn, Plaintiff mysteriously lists an address at Miami 
Valley Hospital in Dayton that has no relationship to this lawsuit.  Dean Dunn’s BSOM office is at 725 University 
Boulevard in Fairborn, in Greene County.   
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Respectfully submitted, 
 
MICHAEL DEWINE (0009181) 
Ohio Attorney General  
 
s/ Michael C. McPhillips 
_________________________________ 
MICHAEL C. MCPHILLIPS (0065329) 
MARISSA J. PALUMBO (0089283) 
Assistant Attorneys General 
Education Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Telephone:  (614) 644-7250 
Facsimile:    (614) 644-7634 
michael.mcphillips@ohioattorneygeneral.gov 
marissa.palumbo@ohioattorneygeneral.gov 
 
SLOAN T. SPALDING (0068054) 
Assistant Attorney General 
Employment Law Section 
30 E. Broad Street, 23rd Floor 
Columbus, Ohio 43215 
Telephone:  (614) 644-7257 
Facsimile:    (614) 752-4677 
sloan.spalding@ohioattorneygeneral.gov 
 
Counsel for Defendants Wright State University, 
Wright State University Boonshoft School of 
Medicine, Margaret Dunn, Albert Painter, Arthur S. 
Pickoff, and Alan P. Marco 

 

Case: 1:15-cv-00700-SSB-KLL Doc #: 6 Filed: 10/30/15 Page: 7 of 13  PAGEID #: 284



8 
 

CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that a t rue and accurate copy of the foregoing Motion 

for Dissolution of Temporary Restraining Order was served upon t he following individuals via 

U.S. Mail and email this 23rd day of October, 2015: 

 James P. Fleisher, Esq. 
 Curtis G. Moore, Esq. 
 Bieser, Greer & Landis, LLP 
 400 PNC Center, 6 N. Main Street 
 Dayton, Ohio 45402 
 jpf@bgllaw.com 
 cgm@bgllaw.com 

 
 

      s/ Michael C. McPhillips 
_____________________________________ 
MICHAEL C. MCPHILLIPS (0065329) 
Assistant Attorney General 
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