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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
 

CASE NO: 9:19CV81672 
 
HARVEY ROTH AND ALISON ROTH, 
 
 Plaintiffs 
vs. 
 
USAA CASUALTY INSURANCE   
COMPANY,  
 
 Defendant. 
________________________________/ 
 

DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES TO PLAINTIFFS’ 
COMPLAINT 

 
The Defendant, USAA CASUALTY INSURANCE COMPANY (“USAA CIC”), by and 

through undersigned counsel, hereby files its Answer and Affirmative Defenses to Plaintiffs’ 

Complaint, and states as follows: 

JURISDICTION AND VENUE 
 

1. USAA CIC admits the amount of controversy alleged by Plaintiffs exceeds 

$15,000.00, exclusive of attorneys’ fees and costs. USAA CIC denies any and all remaining 

allegations contained in Paragraph 1 of the Complaint.  

2. USAA CIC admits only that it is a foreign corporation incorporated in the State of 

Texas and having its principal place of business in San Antonio, Texas, and that it is authorized to 

and is doing business in the State of Florida, otherwise denied.  

3. USAA CIC denies the allegations contained in Paragraph 3 of the Complaint, as 

phrased. 
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4. USAA CIC admits only that it issued a homeowners policy to Harvey Roth and 

Alison Roth (“Insureds”) pertaining to the property located at 9593 Parkview Ave., Boca Raton, 

Florida, 33428 (“Property”) with effective dates of July 24, 2017 through July 24, 2018, Policy 

No. CIC 00768 19 18 90A (the “Policy”), pursuant to the terms, conditions, limitations and 

exclusions of the Policy which speak for themselves. A true and correct copy of the Policy is 

attached hereto as Exhibit “A”. USAA CIC denies any and all remaining allegations contained in 

Paragraph 4 of the Complaint.  

5. USAA CIC admits that it issued the Policy, subject to its terms, conditions, and 

exclusions which speak for themselves and that it has a copy of the Policy. See Ex. “A”. USAA 

CIC denies any and all remaining allegations contained in Paragraph 5 of the Complaint. 

6. Upon information and belief and to the extent relevant, USAA CIC admits the 

allegations in Paragraph 6 of the Complaint. 

7. USAA CIC denies the allegations contained in Paragraph 7 of the Complaint.  

8. USAA CIC denies the allegations contained in Paragraph 8 of the Complaint.  

9. USAA CIC admits only that as part of its investigation of the reported loss, which 

reportedly occurred on September 12, 2017 as a result of Hurricane Irma, it assigned claim number 

007681918-20. USAA CIC denies any and all remaining allegations contained in Paragraph 9 of 

the Complaint. 

10. USAA CIC denies the allegations contained in Paragraph 10 of the Complaint.  

11. USAA CIC admits only that venue is proper in the United States District Court 

Southern District of Florida, West Palm Beach Division, otherwise denied.  

COUNT I – BREACH OF CONTRACT 
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12. USAA CIC reasserts and incorporates herein its responses to Paragraphs 1-11 

above as if fully set forth herein. 

13. USAA CIC denies the allegations contained in Paragraph 13 of the Complaint. 

14. USAA CIC denies the allegations contained in Paragraph 14 of the Complaint. 

15. USAA CIC denies the allegations contained in Paragraph 15 of the Complaint. 

16. USAA CIC denies the allegations contained in Paragraph 16 of the Complaint 

17. USAA CIC denies the allegations contained in Paragraph 17 of the Complaint. 

18. USAA CIC denies any and all allegations contained in the Complaint not admitted 

or controverted herein, including any and all allegations contained in the “Wherefore” clause. 

FIRST AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are subject to the terms, conditions, exclusions, deductible, including 

hurricane deductible, and limitations under the Policy and Florida law. 

SECOND AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are barred, in whole or in part, to the extent the claimed damage which 

is the subject of this lawsuit resulted from wear and tear, marring, or deterioration, of the roof 

which is not covered under the terms, conditions, exclusions and limitations of the Policy. 

Specifically, the Policy provides in pertinent part as follows: 

 SECTION I – LOSSES WE DO NOT COVER 

LOSSES WE DO NOT COVER UNDER DWELLING PROTECTION AND 
OTHER STRUCTURES PROTECTION  
 
1. Unless otherwise stated in 3. Below we do not insure for damage consisting of or caused 

directly or indirectly by any of the following, regardless of: 
 

(i) The cause of the excluded event or damage that; or 
(ii) Other causes of the loss that; or 
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(iii) Whether the event or damage occurs, suddenly or 
gradually, involves isolated or widespread damage, or 
occurs as a result of any combination of these to; or 

(iv) Whether other causes or events act concurrently or in any 
sequence with the excluded event to 

 
produce the loss. 

 
*** 

f. Wear and tear, marring, deterioration; 
 

THIRD AFFIRMATIVE DEFENSE 

Plaintiffs’ claims are barred, in whole or in part, to the extent the claimed damage which 

is the subject of this lawsuit resulted from latent defect, inherent vice, or any quality of the property 

that causes it to damage or destroy itself, which is not covered under the terms, conditions, 

exclusions and limitations of the Policy. Specifically, the Policy provides in pertinent part as 

follows: 

 SECTION I – LOSSES WE DO NOT COVER 

LOSSES WE DO NOT COVER UNDER DWELLING PROTECTION AND 
OTHER STRUCTURES PROTECTION  
 
1. Unless otherwise stated in 3. Below we do not insure for damage consisting of or caused 

directly or indirectly by any of the following, regardless of: 
 

(i) The cause of the excluded event or damage that; or 
(ii) Other causes of the loss that; or 
(iii) Whether the event or damage occurs, suddenly or 

gradually, involves isolated or widespread damage, or 
occurs as a result of any combination of these to; or 

(iv) Whether other causes or events act concurrently or in any 
sequence with the excluded event to 

 
produce the loss. 

 
*** 

g. Mechanical breakdown, latent defect, inherent vice, or any 
quality of the property that causes it to damage or destroy 
itself; 
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FOURTH AFFIRMATIVE DEFENSE 

Plaintiffs’ claims are barred, in whole or in part, to the extent the claimed damage which 

is the subject of this lawsuit resulted from settling, cracking, shrinking, bulging or expansion of 

roofs or ceilings, which is not covered under the terms, conditions, exclusions and limitations of 

the Policy. Specifically, the Policy provides in pertinent part as follows: 

 SECTION I – LOSSES WE DO NOT COVER 

LOSSES WE DO NOT COVER UNDER DWELLING PROTECTION AND 
OTHER STRUCTURES PROTECTION  
 
1. Unless otherwise stated in 3. Below we do not insure for damage consisting of or caused 

directly or indirectly by any of the following, regardless of: 
 

(i) The cause of the excluded event or damage that; or 
(ii) Other causes of the loss that; or 
(iii) Whether the event or damage occurs, suddenly or 

gradually, involves isolated or widespread damage, or 
occurs as a result of any combination of these to; or 

(iv) Whether other causes or events act concurrently or in any 
sequence with the excluded event to 

 
produce the loss. 

 
*** 

k. Settling, cracking, shrinking, bulging or expansion of 
pavements, patios, foundations, walls, floors, roofs or 
ceilings; 

 
FIFTH AFFIRMATIVE DEFENSE  

Plaintiffs’ claims are barred, in whole or in part, to the extent the claimed damage which 

is the subject of this lawsuit resulted from Plaintiffs’ neglect or failure to use all reasonable means 

to save and preserve property at and after the time of a loss or damage, which is not covered under 

the terms, conditions, exclusions and limitations of the Policy. Specifically, the Policy provides in 

pertinent part as follows: 

 SECTION I – LOSSES WE DO NOT COVER 
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LOSSES WE DO NOT COVER UNDER DWELLING PROTECTION AND 
OTHER STRUCTURES PROTECTION AND PERSONAL PROPERTY 
PROTECTION 
 
1. We do not insure for damage consisting of or caused directly or indirectly by any of 

the following, regardless of: 
 

(i) The cause of the excluded event or damage that; or 
(ii) Other causes of the loss that; or 
(iii) Whether the event or damage occurs, suddenly or 

gradually, involves isolated or widespread damage, or 
occurs as a result of any combination of these to; or 

(iv) Whether other causes or events act concurrently or in any 
sequence with the excluded event to 

 
produce the loss. 

 
*** 

e. Neglect by or failure of any “insured” to use all reasonable 
means to save and preserve property at and after the time of 
a loss or damage or the event resulting in loss or damage. 

 
SIXTH AFFIRMATIVE DEFENSE 

Plaintiffs’ claims are barred, in whole or in part, to the extent the claimed damage which 

is the subject of this lawsuit resulted from weather conditions including rain and wind, which is 

not covered under the terms, conditions, exclusions and limitations of the Policy. Specifically, the 

Policy provides in pertinent part as follows: 

 SECTION I – LOSSES WE DO NOT COVER 

LOSSES WE DO NOT COVER UNDER DWELLING PROTECTION AND 
OTHER STRUCTURES PROTECTION AND PERSONAL PROPERTY 
PROTECTION 
 
2. We do not insure for loss caused by any of the following. However, any ensuing loss 

to property described in Dwelling Protection and Other Structures Protection not 
precluded by any other provision in this policy is covered. 

 
a. Weather Conditions which includes but is not limited to heat, 

cold, humidity, rain, ice, snow, sleet, wind, hail, or drought. 
However, this exclusion only applies if weather conditions 
contribute in any way with a cause or event excluded in 
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LOSSES WE DO NOT COVER UNDER DWELLING 
PROTECTION, OTHER STRUCTURES PROTECTION 
AND PERSONAL PROPERTY PROTECTION item 1. 
above to produce the loss. 

 
SEVENTH AFFIRMATIVE DEFENSE 

 
Plaintiffs’ claims are barred, in whole or in part, to the extent the claimed damage which 

is the subject of this lawsuit resulted from faulty, negligent, inadequate or defective planning, 

development, design, construction, or materials used in repair, construction, or maintenance which 

is not covered under the terms, conditions, exclusions and limitations of the Policy. Specifically, 

the Policy provides in pertinent part as follows: 

 SECTION I – LOSSES WE DO NOT COVER 

LOSSES WE DO NOT COVER UNDER DWELLING PROTECTION AND 
OTHER STRUCTURES PROTECTION AND PERSONAL PROPERTY 
PROTECTION 
 
2. We do not insure for loss caused by any of the following. However, any ensuing loss 

to property described in Dwelling Protection and Other Structures Protection not 
precluded by any other provision in this policy is covered. 

 
*** 

c. Faulty, negligent, inadequate or defective;  
 

(1) Planning, zoning, development, surveying, siting; 
(2) Design, specifications, workmanship, repair, 

construction, renovation, remodeling, grading, 
compaction; 

(3) Materials used in repair, construction, renovation or 
remodeling; or maintenance. 

 
RESERVATION OF RIGHT TO SUPPLEMENT OR AMEND 

Defendant, USAA CIC, reserves the right to supplement or amend its affirmative defenses 

should information obtained through discovery or other means require or support the 

supplementation or amendment of such defenses. 
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DEMAND FOR JURY TRIAL 

USAA CIC demands trial by jury as to all issues so triable. 

Dated: December 20, 2019 

       Respectfully submitted,   
            
       SIMON, REED & SALAZAR, P.A. 

   

       /s/ Nicholas A. Reeves   
       MICHAEL SIMON 
       Florida Bar No. 0062790 

      NICHOLAS A. REEVES 
       Florida Bar No. 0093805 
       Two Datran Center 

      9130 S. Dadeland Blvd., Suite 1209 
 Miami, Florida 33156 
 Tel.: (305) 670-0776 
 Fax: (305) 670-0731 

       Email: msimon@simonreedlaw.com 
     nreeves@simonreedlaw.com 
 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been served 

electronically with the Clerk of Court using CM/ECF on December 20, 2019. 

         By:   /s/ Nicholas A. Reeves   

    

SERVICE LIST 

Max M. Messinger, Esq. 
Matthew Gottlieb, Esq. 
Kanner & Pintaluga, P.A. 
925 S. Federal Highway 
Sixth Floor 
Boca Raton, Florida 33432 
FirstPartyEService@kpattorney.com 
mgottlieb@kpattorney.com 
lhernandez@kpattorney.com 
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EXHIBIT “A” 
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