FILED Mar 29 2012 Bronx County Clerk
¥

/#3

-
SUPREME COURT OF THE STATE OF NEW YORK Calendar #
COUNTY OF BRONX 325(d)
Tobutha eoo[ﬂé«)-&— PRELIMINARY CONFERENCE ORDER
Pursuant to Part 202 of the Uniform Civil
Rules for the Supreme Court
L M :
WM S ?’ %Le&a‘( EON jﬁs&éz_&‘&-g——f
S P ol e_ #, 4 reliminary Confeyence Part
L Defendant(s), Index Number 30 § 5‘5}7{ (254
: Conference Date  3-317 —/ D=
APPEARANCES: Plaintiff: L.e:t(—-a f{ 0 c&/n 2 JE2
Firm: s L G pmc, 57,
By Attorney: il it Phone:
Carrier: e Phone: 212~ $ 75~ Coverage Amount: .
Defenda% (a2, ss @; 5} 5/’— /
Firm: > PO fdn] .
By Attorney;  [2 L‘AA\' ‘j;fu ) ?‘j{'— , . —— Phone:
Carrier:1 l )L ~ P n g[ D \ é?CD overage Amount:
T
Defendant Z‘U "/m o0
Firm:
By Attorney: = Sy~ - Phone: o 347~ booe
Carrier: /2 /0 Coverage Amount:
Defendant 3:
Firm:
By Attorney: Phone:
Carrier: Phone: Coverage Amount:
I . INSURANCE )ﬂ To be famished within 3 _days.
COVERAGE:
II BILL OF til.  Not submitted: Bill of Particulars to be served by
PARTICULARS: X
02, Served: D2(a). Satisfactory X2(b). Unsatisfactory
D03.  Supplemental bill of particulars to be served @ {Jf 7 £
04. Blll of parhculars for affirmative defenses to be S ed de
d>*§’,43 ls 2 8 mm : AJ
flCc,— /\ Giny Wﬂ . Ao oty . 1
{A A > 7k ’.‘ - v. g " b )s A,
41 MEDICALREPORTS o] Purhishd (EEept ! WW SW e Ltadd = A
AND HOSPITAL Vledical reports or authorizations for records to be served V- T o ,;' e
AUTHORIZATIONS: 3. osp ital authgrizations to be served g5 ‘_,‘{Lﬁr i TaRe
,J/ ﬁ 1 2SO S '.-e - 15,:;_4 3" ﬂ,d?‘a
_foﬁl&% + o ﬁg”’ Wf'mff;q_,,p\[,é./c(& &r e bt y A 2 SLE D o Socir o
6 « & +ol) Promel; €ot Big i ionlfy ULl tomen (0 HeoBT,, GHL, Phas Pl
Y PRYSICALL 01(a). Held D1(b) Wajved
EXAMINATION: %(1(c). Examination ofﬁyla,
To beheld g/ ¥~ ey
Defendant to fesignate physitian(s) w1thm%d of plaintiff’s EBT
O2(a). Physician’s report furnished

SC. NO. 8A Rev. 12/04/04

. Copy of physician’s report to be furnished to plaintiff
within ‘days of examination.
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PRELIMINARY CONFERENCE ORDER Page 2 01}2?
\4 EXAMINATION 01. O Plaintiff m] Dcfendants jll partles
BEFORE TRIAL: @2.  Tobehddat e o3 A Voo
' Date: Time:
03.  Held (Except: ) OWaived

Ol. None

’>< All parties to exchange names and addresses of all witnesses,
opposing parties’ statements, and photographs. If none, an
affirmation to that effect shall be exchanged.

/w Authorizations for plaintiff’s employment reco ) cludi

W-2 for genodC, ;&dzfr( o4 ; -e.p M wé%

A% OTHER DISCLOSURE

05.  To be completed within

VII IMPLEADER ACTIONS: 0Ol(a). None >€1 (b). To be commenced @days after all EBT’s.
VIII DESIGNATED FOR B1{a). CPLR 325 (c)
TRANSFER: O1(b). CPLR 325 (d)
IX ADDITIONAL o See attached page for additional directives
DIRECTIVES:
X ALL PARTIES: Are directed to complete discovery on or before . ,
and appear for a compliance conference on & L a2 .

Any statutory stays of disclosure due the pendency of motions pursuant to CPLR 3211, 3212

and 3213 are vacated.

Counsel will be required to justify, at the Compliance Conference, failure to adhere to the discovery
schedule set forth herein.

In the event of non-compliance, costs or other sanctions may be imposed.

This constitutes the decision and order of this conrt.

Dated: 3 '5’7""’/‘} Enter: }A M"Q"W
STANLEY GREEN

Parties must adhere to all dates contained herein relating to the completion of items in this order. Counsel
may not enter into any adjournments without further order of this court.
SC.NO. BA Rev. 12/04/04
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DISCOVERY ORDER

X. ADDITIONAL DIRECTIVES: 7o {’Mm,fﬁm,%w évwéw—e "‘A??’g./ w/ /
i /?‘"TFMQ@{-&@ g@c% “Lart e O o beboe ?//C'//c»}-
(23 Ol (s S el ks ttedped Gy PoC .
\"j/% o Leesboce. 70/ L3 //;;,
hgpc. ) ) SR N —a Leeme Oesde (o2
' ei-ac&&crﬁw%& wﬂvﬂ(w &Januuz L e csz&x:/ég,//d}
@uh%\@?"'@% A il s o ons N Kmee. /&
MA/ \géf,gd&fr 1/ /x.ére_ Ct’-é:c:v%m @/DCLQ&'W&/P&@@
. ; . - Mﬁfa‘dymcéﬂ
fG—WLLe/sz Y:A/z YA Cﬁx?)ﬁﬁl 674‘&//
/‘C’ﬁrz/r fhaﬂ 5/&@4145"3’7& _k%uc/a €J /7{ [/?a_ék—.fif’m
el C{VQ/GCqéf\:ﬁ-' et Crﬁg'&g?:vé—p.%ﬂ’ -
P/,-,,,MVWL» rec N A o A copery Lapprn oy
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A skl oF WL ((V\D//) % povda
q\/l O’F D~ \/o\'\\\%:m \<n:>/7' ‘s e ok La!éﬂm\j
o é\\i‘-\c}@s ¢'5,- RN ';c'jL"bﬁ ad Meshe F_:f T~

AN Cshide o WN\ o, Waorrmd 4. pndue
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X. ADDITIONAL DIRECTIVES
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Bronx County Supreme Court
COMPLIANCE CONFERENCE ORDER
Part I1A-11

Present:/ﬁf;\., Q; fy 6&&9‘/ | X

Index No. 507{55’? ) 9

Plaintiff(s),
- against - Y,
{t/‘ [Farin L4 m/é/«; %% §C¢, e, Date RJI filed: fo/ ?5/ (s
el ol ‘ Defendant(s).

UPON the Preliminary Conference Order dated 7/ 27 / 20(2 , and following a
Compliance Conference held on 6/ / 7—-/ 2612~ / . ar/d it appearing that disclosure was
previously ordered herein and has no( bee}ll completed, or that additional disclosure is warranted, it is

hereby
ORDERED that disclosure shall proceed and be completed in accordance herewith: and it is further

ORDERED that proceedings directed herein shall be completed on or before the dates set forth. No
adjournments. postponements or alterations of this order are permitted without the Court’s written
approval, and none may be had upon the stipulation of the parties alone; and it is further

ORDERED that disclosure demands now known to be necessary which are not raised at this
conference are deemed to be waived, unless otherwise ordered by the Court; and it is further

ORDERED that any statutory stays of disclosure due to the pendency of motions pursuant to CPLR
§8§ 3211. 3212 and 3213 are vacated:; and it is further

ORDERED that any parties failing to appear at this conference shall be bound by the terms of this
order; and it is further

Revised 4/15/08
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ORDERED that the outstanding discovery shall be provided as follows:

2. BILL OF PARTICULARS: __A. Response to be provided by
Dated: )(B Supplemental Bill of Particulars as to items:

oy 2, Glo-b), Wa,eN U rnfe-d), 124,16
‘PJMN\’I A:. /ﬁ»wfé(/\.‘b(‘é’l%’ ]J/ﬁ-f Aﬂf' M{{ Hﬂ«dfu?’

To bd servéd by %y A=y % L (e £51 %4{,{4

_C.D&I by to be served by

¥ D. Responses to & '\D & I dated

be served by U AN oo K

1. INSURANCE COVERAGE: To be provided by

3. AUTHORIZATIONS: lA For Medical Records (specifically for’l{d £ pheciacy recodhs
¢ Loty freatng_ghs) e f(vﬁ‘ww vt et Ao )
( to be sérved b;) 25 Acic! V.
_><__B Authorizations for Plaintiff's:
___Employment Records; - - .
25 _W-2 Records for Period j&gﬁ‘% é@wﬂ t»—:«//ﬁéfm-/
___Other (Specify) D J :
To be served by: % JCMI,S

C. For
to be served by ;

4. EXAMINATION X Plaintiff [,/  Defendant 3% All Parties
BEFORE TRIAL: "’%
YA To Be _S)n / h«/ ) at _/[ﬁ_p _.m.
or unless otherwise Ny
NOTE: agreed, the Bronx Supreme Court Building, Room 118. A Q &@
NO POSTPONEMENTS Any EBT’s noj completed on said date will be continued
ARE PERMITTED on __%/qlasty, = @
WITHOUT COURT __B. Limitatiohs: [
APPROVAL. _
___C. Post EBT demands to be served by - & &

FAILURE TO COMPLY WITH THIS SCHEDULE WILL RESULT IN THE
PRECLUSION OF THE OFFENDING PARTY OR WAIVER OF EBT BY NON- _
APPEARING PARTY, UNLESS OTHERWISE ORDERED BY THE COURT.

and must be responded to by . \,)K N
/s,\\c’\

Revised 4/15/08




FILED Jan 22 2013 Bronx County Clerk

S.

COMPLIANCE CONFERENCE ORDER Page 3 of 3

PHYSICAL X_A.
EXAMINATION:

X B.
_c

OTHER A.
DISCLOSURE: _XB.

and it is further

ORDERED that

Defendant to designate phvsncnan( s) in

writing by Foo 656 o/ 777 /577

Examination to be held %y Yz

Copy of physician’s report to be fu 1she within 30 days of
examination,

FAILURE TO TIMELY DESIGNATE WILL RESULT IN A
WAIVER OF SUCH EXAMINATION, UNLESS OTHERWISE
ORDERED BY THE COURT.

FAILURE TO COMPLY WILL RESULT IN PLAINTIFF’S
PRECLUSION FROM OFFERING ANY EVIDENCE AT
TRIAL REGARDING THEIR PHYSICAL CONDITION,
UNLESS OTHERWISE ORDERED BY THE COURT.

None.

All parties to exchange names and addresses of all witnesses,
opposing partie’s statements and photographs. If none, an affirmation
to that effect shall be exchanged by &S A

. Other:_ AL L ey o yoduse comdltt— bty

Aot cgorooro— ivbosd a..,(,«ﬁh Mwéu/é\-, wa»v b
28 locind hproprot)
Tb belServed by % 0&7 ¢ r;

A shall serve and file a Note of

Issue and Certiticat¢ of/R¢ading&S dn or bgfore / /\ /\ . The failureqto file
a Note of Issue as reghi 1 ay SUW plainyff ﬁWain T ;a fil

Note of Issue unlegg all disgovery qug/by plainti

as been completed pursuant to this order. A

party that files a Wote of Jésue where that party has not complied with this order may be subject to
costs and/or sanctions; and it is further

ORDERED that failure to comply with the directives and schedule detailed herein will
result in either a waiver of the item requesied or the preclusion of items or testimony of the
offending party’s evidence at the time of trial. and/or the imposition of costs and sancrions, unless
otherwise ordered by the Court.

DATED: k/l‘\‘\\ e

ce 4w

ENTER: 745 CA’W
STANLEY GREEN

Revised 4/15/08
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Case Name: RODRIGUEZ,TABETHA vs ALL WOMEN'S HEALTH&MED SVS
Jan 18, 2013 12:30 PM

Page 1 of 1

0308557/2009 ( ) Calendar #:

030 Case Age: 816 days

ase Status: Active . Post Judgment Status:
Disp'ositic‘)n Date: Jury Status:
Action T)lpe: MEDICAL MALPRACTICE Note of Issue Date:
Cdrr.Co,u‘rt Part: COMPLIANCE CONF MED MAL PART Complexity Indicator: Complex
Assgn Ju‘stice: STANLEY GREEN - MED MAL Estimated Trial Time:
Post Judément Justice: Case Identifier: DISM-PC
Case Desjcription: injury Typé: /

| Personal #:

. Compliarjlce Conf Schedule Date:

Compliance Conf Date: 6/12/2012 00:00:00
Latest Cdmp!iance Conf Date:  1/17/2013 00:00:00
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

X
TABETHA RODRIGUEZ,

Plaintiffs,
-against-

__INSYNC ™
STIPULATION OF 4
Aaf

DISCONTINUANCE

Index No.: 308557/09
ALL WOMEN’'S HEALTH & MEDICAL
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
SUZANNE KNORR, AS EXECUTRIX OF THE
ESTATE OF WILLIAM KNORR, M.D.,

Defendants.
X

IT IS HEREBY STIPULATED AND AGREED, by and between the
undersigned, that whereas no party hereto is an infant Or incompetent
person for whom a committee has been appointed and no person not a
party has an interest in the subject matter of the action, the above-
entitled action be, and the same hereby is discontinued with brejudice
without costs +o either undersigned party as against each other. The
stipulation may be filed with the Clerk of the Court without further
notice.

DATED: New York, New York
May 31, 2013

Scott Gilman, Esg. wyer ) ' Esgs.
Attorney for Plaintiff

380 Lexington Avenue, 17 Fly.
New York, NY 10168
212-599~9999

efendant, :
SUZANNE KNOR AS EXECUTIVE OF THE
ESTATE OF WILLIAM KNORR, M.D.

By: Gary Dwyer, Esgq.

111 John Street, Suite 620

New York, NY 10038

212-227-6000

-

Goetz & Fitzpatrick
Attorney for Defend#nts,

ALL WOMEN’S HEALTH & MEDICAL
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC

by: Ellen August, Esq.

One Penn Plaza

New York, NY 10119

212-695-8100
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‘ Y é( 10({ C%R:I'lgx(lrurnber: 308557-2009
“ 6—1 ) J70.7) ' '

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

____________________________ . X
TABETHA RODRIGUEZ,
Plaintiffs, SUMMONS
-against- Index #
ALL WOMEN'S HEALTH & MEDICAL Date Filed:
SERVICES P.C . GARY A DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M [,
Defendants.
e e . X

TO THE ABOVE NAMED DEFENDANTS:

YOU AK® HEREBY SUMMONED to appear in this action by serving
a notice of appearance on the plaintiff’s attorney(s) within
twenty days after the service of this summeons, exclusive ot the
day of service, or within thirty days after the service is
complete where service is made in any other manner than by
versonal delivery within the State ol New York.

The Plaintiff has designated BRONX County as the place of
trial cn the basis that it is the county in which the plaintiff
resldes.

Dated: Cctober 14, 2009

‘SEOTT GILMAN, BSQ.

Attorney for Plaintiff (s)

380 Lexington Avenue, 17'° Flr
New York, New York 10168

(212) 599-9999

TO THE ABOVE NAMED DEFENDANTS:

TAKE NOTICE that this is an action for persconal injuries
suffered by TABRIHA RODRIGUEZ on or about April 23, 2007, caused
by the negl:igence of the defendants; the relief sought 1is
recovery of money damages for the plaintiff's injuries, pain and
suffering; in case of your failure to appear, judgment may be
taken aga.nst you in an amcunt that exceeds the jurisdictional
limits of all lower courtls with interest from April 23, 2007,
together with the costs and disbursements of this acrtion.
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SUPREME COURT QOF THE STATE OF NEW YORK

COUNTY OF BRONX
-------- X

TABETHA RODRIGUEZ,

Plaintiffs, VERIFIED COMPLAINT

-aganst-

ALL WOMEN'S HEALTH & MEDICAL Index No.:
SERVICES P.C., GARY A DRESDEN, M.D.,

AMERICAN MEDICAL MGMT, INC,

JANE DOE. M.D..

Defendants.

Plaintift, TABE I'HA RODRIGUEZ, complaining of the defendants, by her
attarney, Scott Gilman, Esq., alleges upon information and belief:

1 At all times heremnafter mentioned, plaintiff TABETHA RODRIGUEZ, bomn
8/19/87, was and stitt is a citizen of the State of New York and resident of the County of
Bronx.

2, At ail times hereinafter mentioned, defendant GARY A. DRESDEN, M.D.,
was a physician duly licensed to practice medicine in the State of New York.

3. At all times hereinafter mentioned, defendant JANE DOE, M.D.,is a
fictitious name for the as yet unidentified person who held herself out as a duly licensed
physician licensed to practice medicine in the State of New York, who consuited with
the plaintiff on or about Aprit 23, 2007 and told here that she was not then and had not
been pregnant as previously determined by MIA WRIGHT, M.D. on or about April 11,
2007,

4. At all times hereinafter mentioned, defendant ALL WOMEN'S HEALTH &
MEDICAL SERVICES P C., was a domestic professional corporation.

5. Upon information and belief, at all times hereinafter mentioned, defendant
AMERICAN MEDICAL MGMT. INC, was a domestic corporation.
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6. Upon information and befief, at all times hereinafter mentioned, defendant
AMERICAN MEDICAL MGMT, INC, was a foreign corporation.

7. Upon information and belief, at all times mentioned herein, defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C., managed and controlied the
women's health services facility located at 222 Mamaroneck Road, White Plains, New
York.

8. Upon information and beliet, at all times mentioned herein, defendant
AMERICAN MEDICAL MGMT, INC managed and controlled the women's health
services facility located at 222 Mamaroneck Road, White Plains, New York.

9. Upon information and belief, at alf times mentioned herein, defendant AlLL
WOMEN'S HEALTH & MEDICAL SERVICES P.C., owned the women'’s health services
facility located at 222 Mamaroneck Road, White Plains, New York.

10.  Upon information and belief, at all times mentioned herein, defendant
AMERICAN MEDICAL MGMT, INC owned the women’s health services facility located
at 222 Mamaroneck Road, White Plains, New York.

11.  Upon information and belief, at all times mentioned herein, GARY A.
DRESDEN. M.D., managed and controlied the women's health services facility located
at 222 Mamaroneck Road, White Plains, New York.

12 Upon information and belief, at all times mentioned herein, JANE DOE,
M.D.. managed and controlled the women's health services facility located at 222
Mamaroneck Road. White Plains, New York.

13.  Upon information and belief, at all times mentioned herein, defendant
GARY A. DRESDEN, M. D. owned the women's health services facility located at 222
Mamaroneck Road, White Plains, New York,

14, Upon information and belief, at all times mentioned herein, defendant
JANE DOE. M.D. owned the women’s health services facility located at 222
Mamaroneck Road. White Plains, New York.




»
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15, Upon information and belief, at all times herein mentioned, defendant,
Jane Doe, M.D. had a contract regarding professional employment with defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C.

16. At all relevant times herein, plaintiff, TABETHA RODRIGLIEZ was a
patient of the defendant, ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C.

17.  Atall relevant times herein, plaintiff, TABETHA RODRIGUEZ was a
patient of the defendant, CGARY A . DRESDEN, M.D.

18. At all relevant times, when plaintiff received medical care and treatment at
ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C., she was a patient of JANE
DOE. M.D.

19. At all relevant times, when plaintiff received medical care and treatment at
ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C., she was a patient of GARY A.
DRESDEN M D

20.  Tius action falls within one or more exceptions as provided in CPLR Sec.
1602.

21.  Atall relevant times, defendant, GARY A. DRESDEN, M.D. was a
licensed phys:wcian engaged in the practice of his profession at ALL WOMEN'S HEALTH
& MEDICAL SERVICES P.C

22 At all relevant times, defendant, JANE DOE, M.D. was a licensed
physictan engaged in the practice of her profession at ALL WOMEN'S HEALTH &
MEDICAL SERVICES P.C

23.  Upon information and belief, at all relevant times, defendant, GARY A.
DRESDEN, M.D. held herself out to the public as a competent and skillful physician,
capable. experienced and skilled in obstetrics and gynecclogy.

24, Atall relevant times, defendant, JANE DOE, M.D. was a licensed
physician engaged n the practice of his profession at ALL WOMEN'S HEALTH &
MEDICAL SERVICES P C.




FILED Oct 20 2009 Bronx County Clerk

25, Upon information and belief, at all times herein mentioned, defendant,
JANE DOE, M.D. limited her medical practice to obstetrics and gynecology,

26. Upen information and belief, at all times herein mentioned, defendant,
JANE DOE, M.D. limited her medical practice to obstetrics and gynecology.

27. OnApril 11, 2007, plaintiff TABETHA RODRIGUEZ consulted with MIA
WRIGHT, M.D, as a physician to attend her and assess the state of her heaith and
physical condition.

28.  After examination and testing on April 11, 2007, the plaintiff was informed
by MIA WRIGHT M D. that she was pregnant.

29 Thereafter, on or about April 23, 2007, plaintiff presented at ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C. with the intention of terminating an
unwanted pregnarnicy, and after examination and testing, she received a consultation
from JANE DOE, M.D. and other persons thereat {the name(s} of whom are to date,
unknown} that she was not pregnant and therefore, could not undergo a procedure to
terminate the unwanted pregnancy.

30.  Defendani, ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C.
undertook as women’s health care providers to attend and care for plaintiff and to use
reasonable and proper skill in their efforts to diagnosis and treat plainttff.

31.  Defendant, JANE DOE, M.D. undertook as a physician at ALL WOMEN'S
HEALTH & MEDICAL SERVICES P.C. to attend and care for plaintiff and to use
reasonable and proper skill in their efforts to diagnosis and treat plaintiff.

32. Upon information and belief, defendant, GARY A DRESDEN, M.D.
undertook as a physician to attend and care for plaintiff and to use reasonable and
proper skill i their efforts to diagnosis and treat plaintiff.

33. Upon information and belief, at all times herein mentioned, each of the
answering defendants assisted with and participated in the medical care rendered to the
plaintiff patient in connection with the pregnancy she presented with in April, 2007.
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34.  Each of the defendants herein failed to use reasonable or proper skill in
their efforts to diagnose and treat the plaintiff, in that they negligently consulted, told and
permitted the plaintiff to believe that she was not pregnant when in fact she was;
permitted the pregnancy to continue, despite her Jawful and reasoned decision to
terminate the unwanted pregnancy; and despite her request and instructions to the
defendants to terminate her pregnancy, the defendants unreasonably, negligently and
carelessly permitted the plaintiff's pregnancy to continue while causing the plaintiff to
erroneously believe the she was not pregnant, ultimately causing an unnecessarily
prolonged & complicated medical course  All of the foregoing causing and exacerbating
the plaintiff great physical and emotional pain and trauma.

35.  Atali relevant times, the aforementioned care of the plaintiff relating to the
above described pregnancy was by members, associates, partners, or agents, servants
and employees of the defendants.

36.  The aforementioned injuries and darmnages to plaintiff were caused solely
by the negligence of the defendants, their agents, servants and employees.

37 As aresult of the negligence of the defendants, plaintiffs pregnancy was
unnhecessarily prolonged and became aggravated, she suffered great pain and was and
still s greatly injured in her health and was obliged to and did expend large sums of
money in an endeavor to terminate her pregnancy. Plaintiff was rendered sore, sick,
lame and disabled, suffered shock to her nervous system, suffered and continues to
suffer emotional and psychological injury, was prevented from attending to her usual
duties and actvities and will in the future be so prevented, was forced to incur medical
expenses and will incur same in the future, all to her damage in an amount that exceeds
the monetary jurisdiction of all lower courts which would otherwise have jurisdiction.

38.  Upon information and belief, Gary A. Dresden, M.D. is the sole owner and
the operator of ALl WOMFN'S HEALTH & MEDICAL SERVICES P.C.

39.  As owner and operator of ALL WOMEN'S HEALTH & MEDICAL
SERVICES P.C | defendant GARY A, DRESDEN, M.D. is vicariously liable for the
negligence of his empioyees, and more particularly is liable to plaintiff for the negligence
of his employees which resulted in the Injuries and damages suffered by the above
nramed plaintiff.
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WHEREFORE, plaintiff, TABETHA RODRIGUEZ, demands judgment
against the defendants herein in an amount that exceeds the jurisdictional limitations of
all lower courts, together with interest, costs and disbursements of this action, and such
other and further relief as to this court may seem just, proper and equitable.

Dated: New York, New York
Octcber 14, 2009

Scott Gilman, Esqg.
Attorney for Plaintiffs
380 Lexington Avenue, 17" Floor

New York, New York 10168
(212) 599-9999
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AFFIRMATION

STATE OF NEW YORK)
S5.:
COUNTY OF NEW YORK)

SCOTT GILMAN, an attorney duly admitted to practice law
before the Courts of the State of New York does hereby affirm the

following under the penalties of perjury:

I am the attorney of record for the defendant in the within
action. I have read the foregoing Verified Complaint and

knew the contents thereof; the same is true to my own knowledge,
except as to vthe matters therein stated to be alleged on
informat-orn and belief, and that as to those matters, I believe
them to be true. The reason this verification is made by me and
not the plaintiff is that the plaintiff resides in a county other
than the county where wmy office is located.

Dated: New York, New York
Octcbher 14, 2009

T SCAOTT GILMAN
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SUPREME COURT OF THIE STATE OF NEW YORK
COUNTY OF KINGS

TABETHA RODRIGUEZ Index No:

Plaintiffs,
-against- )
Certificate of
ALL WOMEN'S HEALTH & MEDICAL Merit
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DCE, MD.,

Defendants.

SCOTT GILMAN. IESQ.. certifics and affirms the truth of the following statements

pursuant to CPLI § 3012-4:

I Fam an attorney duly admitted to practice law in the Courts of the State of
New York.
a. That 1 am the attorney for the plaintiffs herein, and as such am fully

samiltar with all ul the tacts and circumnstances surrounding this matter.

b. That 1 submit this certification pursuant to the requirements of CPLR
§3012-a.

C. Fhat [ have reviewed the available facts of this case.

d. That 1 have consulted with at least one physician or podiatrist who is

licensed o practice in this state or any other state and who | reasonably believe is
knowledgeable in the relevant issues involved in the particular action and that |
Fuve concluded on the basis of such review and consultation that there is a

reasonable basis for the commencement of the within action.
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Dated: New York, New York
October 14, 2009

SCOTT GILMAN, ESQ.






SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX '

—- X
TABETHA RODRIGUEZ,
Plaintiffs, VERIFIED AMENDED
-against- COMPLAINT
ALL WOMEN'S HEALTH & MEDICAL Index No.: 308557/08
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.,
Defendants.
- X

Plaintiff, TABETHA RODRIGUEZ, complaining of the defendants, by her
attorney, Scott Gilman, Esq., alleges upon information and betief:

1. At all times hereinafter mentioned, plaintiff TABETHA RODRIGUEZ, barn
8/19/87, was and still is a citizen of the State of New York and resident of the County of
Bronx.

2. At all times hereinafter mentioned, defendant GARY A. DRESDEN, M.D.,
was a physician duly licensed to practice medicine in the State of New York,

3. At all times hereinafter mentioned, defendant WILLIAM KNORR, M.D.,
who was previously unidentified and referred to in the caption and elsewhere in the
piaintiff's Verified Complaint as JANE DOE, M.D. was a physician duly licensed to
practice medicine in the State of New York.

4, At alt times hereinafter mentioned, the defendant who was previously
unidentified and referred to in the caption and elsewhere in the piaintiff's Verified
Complaint as JANE DOE, M.D., and who is now known to be William Knorr M.D., was a
duly licensed physician licensed to practice medicine in the State of New York, who
consulted with the plaintiff on or about April 23, 2007 and told here that she was not
then and had not been pregnant as previously determined by MIA WRIGHT, M.D. on or
about Aprit 11, 2007.
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5. At all times hereinafter mentioned, defendant ALL WOMEN'S HEALTH &
MEDICAL SERVICES P.C., was a domestic professional corporation.

6. Upon information and belief, at all times hereinafter mentioned, defendant
AMERICAN MEDICAL MGMT, INC, was a domestic corporation.

Ig Upon information and belief, at all imes hereinafter mentioned, defendant
AMERICAN MEDICAL MGMT, INC, was a foreign corporation.

8. Upon information and belief, at all times mentioned herein, defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C., managed and controtled the
women's health services facility located at 222 Mamaroneck Road, White Plains, New
York.

g. Upon information and belief, at all times mentioned herein, defendant
AMERICAN MEDICAL MGMT, INC managed and controlled the women's health
services facility located at 222 Mamaroneck Road, White Plains, New York.

10.  Upon information and belief, at all times mentioned herein, defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C., owned the women’s health services
facility located at 222 Mamaroneck Road, White Plains, New York.

11, Upon information and belief, at all imes mentioned herein, defendant
AMERICAN MEDICAL MGMT, INC owned the women's health services facility located
at 222 Mamaroneck Road, White Plains, New York.

12. Upon information and belief, at all times mentioned herein, GARY A.
DRESDEN, M.D., managed and controlled the women's health services facility located
at 222 Mamaroneck Road, White Plains, New York.

13.  Upon information and belief, at all times mentioned herein, WILLIAM
KNORR, M.D., managed and controlled the women’s health services facility located at
222 Mamaroneck Road, White Plains, New York.

14. Upon information and belief, at all times mentioned herein, defendant
GARY A. DRESDEN, M.D. owned the women's health services facility located at 222
Mamaroneck Road, White Plains, New York.



222 Mamaroneck Road, White Plains, New York.

18.  Atalt relevant times herein, plaintiff, TABETHA RODRIGUEZ was g
patient of the defendant, ALL WOMEN'S HEALTH & MEDICAL SERVICES P C.

18.  Atall relevant times herein, plaintiff, TABETHA RODRIGUEZ was a
patient of the defendant, GARY A . DRESDEN, M.D.

20.  Atall relevant times herein, plaintiff, TABETHA RODRIGUEZ was a
patient of the defendant, WILLIAM KNORR, M.D.

DRESDEN, M.D,

23.  This action falls within One or more exceptions as provided in CPLR Sec.
1602.

24 Atallrelevant times, defendant, GARY A DRESDEN, M.D. was g
licensed physician €ngaged in the practice of his profession at ALL WOMEN'S
HEALTH & MEDICAL SERVICES P C.
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25, Atall relevant times, defendant, WILLIAM KNORR, M.D. was a licensed
physician engaged in the practice of her profession at ALL WOMEN'S HEALTH &
MEDICAL SERVICES P.C.

26.  Upon information and belief, at all relevant times, defendant, GARY A
DRESDEN, M.D. held himself out to the public as a competent and skillful physician,
capable, experienced and skilled in obstetrics and gynecology.

27.  Atall relevant times, defendant, WILLIAM KNORR, M.D. held himself out
to the public as a competent and skiilful physician, capable, experienced and skilled in
obstetrics and gynecology.

28. At all relevant times, defendant, WILL 1AM KNORR, M.D. was a licensed
physician engaged in the practice of his profession at ALL WOMEN'S HEALTH &
MEDICAL SERVICES P.C.

29.  Upon information and belief, at all times herein mentioned, defendant,
WILLIAM KNORR, M.D. limited his medical practice to obstetrics and gynecology.

30.  Upon information and belief, at ali times herein mentioned, defendant,
GARY A. DRESDEN, M .D. limited his medical practice to obstetrics and gynecology.

31. On April 11, 2007, plaintiff TABETHA RODRIGUEZ consulted with MIA
WRIGHT, M.D, as a physician to attend her and assess the state of her health and
physical condition.

32.  After examination and testing on April 11, 2007, the plaintiff was informed
by MIA WRIGHT, M.D. that she was pregnant.

33.  Thereafter, on or about April 23, 2007, plaintiff presented at ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C. with the intention of terminating an
unwanted pregnancy, and after examination and testing, she received a consuitation
from WILLIAM KNORR, M.D. and other persons thereat (the name(s) of whom are to
date, unknown) that she was not pregnant and therefore, could not undergo a
procedure to terminate the unwanted pregnancy.
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34.  Defendant, ALL WOMEN'S HEALTH & MEDICAL SERVICES P C.
undertook as women’s heaith care providers to attend and care for plaintiff and to yse
reasonable and proper skill in thejr efforts to diagnosis ang treat plaintiff.

36.  Upon information and belief, defendant GARY A DRESDEN, M.D.
undertook as a physician to attend and care for plaintiff and to yse reasonable and
proper skill in his efforts to diagnosis and treat plaintiff.

37.  Upon information and belief, at all times herein mentioned, each of the
answering defendants assisted with ang participated in the medical care rendered to
the plaintiff patient in connection with the pregnancy she presented with in Aprit 2007.

38.  Each of the defendants herein failed to uyse reasonable or proper skill in
their efforts to diagnose and treat the plaintiff, in that they negligentty consuited, told
and permitted the plaintiff to believe that she was nat pregnant when in fact she was;
permitted the pregnancy to continue, despite her lawful and reasoned decision to
terminate the unwanted pregnancy; and despite her request and instructions to the
defendants to terminate her pregnancy, the defendants unreasonably, negligently and
carelessly pemmitted the plaintiffs pregnancy to continua while causing the plaintiff to
erroneously believe the she was not pregnant, ultimately causing an unnecessarily
prolonged & complicated medical course. Alf of the foregoing causing and exacerbating
the plaintiff great physical and emotional pain and trauma.

39.  Atall relevant times, the aforementioned care of the plaintiff relating to the
above described pregnancy was by members, associates, pariners, or agents, servants
and employees of the defendants.

40.  The aforementioned injuries and damages to plaintiff were caused solely
by the negligence of the defendants, their agents, servants and employees.
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41, As a result of the negligence of the defendants, plaintiffs pregnancy was
unnecessarily prolonged and became aggravated, she suffered great pain and was and
still is greatly injured in her health and was obliged to and did expend large sums of
money in an endeavor to terminate her pregnancy. Plaintiff was rendered sore, sick,
lame and disabled, suffered shock to her nervous system, suffered and continues to
suffer emotional and psychological injury, was prevented from attending to her usual
duties and activities and will in the future he so prevented, was forced to incur medical
expenses and will incur same in the future, all to her damage in an amount that
exceeds the monetary jurisdiction of all lower courts which would otherwise have

jurisdiction.

42.  Upon information and beijief, Gary A. Dresden, M.D. is the sole owner and
the operator of ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C.

43.  As owner and operator of ALL WOMEN'S HEALTH & MEDICAL
SERVICES P.C., defendant GARY A. DRESDEN, M.D. is vicariously liabie for the
negligence of his agents, servants and employees, and more particularly is liable to
plaintiff for the negligence of his employees which resulted in the injuries and damages
suffered by the above named plaintiff,

44.  Defendants, ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C.,
GARY A, DRESDEN, M.D. & AMERICAN MEDICAL MGMT, INC., were negligent in
their hiring and retention of WILLIAM KNORR, M.D. in their failure to properly train
and/or supervise WILLIAM KNORR, M.D. and in their failure to exercise due care
regarding WILLIAM KNORR, M.D.’s examination, diagnosis and treatment of the
plaintiff.

WHEREFORE, plaintiff, TABETHA RODRIGUEZ, demands judgment
against the defendants herein in an amount that exceeds the jurisdictional limitations of
all lower courts, together with interest, costs and disbursements of this action, and such
ather and further relief as to this court may seem just, proper and equitable.

Dated: New York, New York
September 13, 2010




Scott Gilman, Esq,

Attorney for Plaintiffs

380 Lexington Avenue, 17 Floor
New York, New York 10188

(212) 589-9969




AFFIRMATION

STATE OF NEW YORK)
E8.¢:
COUNTY OF NEW YORK)

SCOTT GILMAN, an attorney duly admitted to practice law
before the Courts of the State of New York does hereby affirm the

following under the penalties of perjury:

i am the attorney of record for the defendant in the within
action. I have read the foregoing Verified Amended Complaint and
know the contents thereof; the same is true to my own knowledge,
ekcept a8s to the matters therein stated to be dlleged on
information and belief, and that as to those matters, I believe
them to be true. The reason this verification is made by me and
not the defendant is that the defendant 1s located in a county
other than the county where my office is located.

Dated: New York, New York
September 13,2010

v SCOTT GILMAN
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AFFIDAVIT OF SERVICE BY MAIL
Meghan Schwencke, being duly sworn, hereby deposes and states:
[am over 18 years of age, not a party to this action, and reside in Richmond County.

On the 21% day of October, 2010, I served an NOTICE OF MOTION, AFFIRMATION
AND EXHIBITS upon the following attorney(s) at the address(es) designated by said attorney(s)
by depositing a true copy of same in a postage paid, properly addressed envelope, in an official
depository under the exclusive care and custody of the United States Post Office within the State of
New York,

SCOTT GILMAN, ESQ.
Attorney for Plaintiff

380 Lexington Avenue

New York, New York 10168
(212) 599-9999

GOETZ FITZPATRICK, LLP.

Attorneys for Defendants

ALL WOMEN’S HEALTH & MEDICAL SERVICES, P.C,,
GARY A. DRESDEN, M.D.,

and AMERICAN MEDICAL MGMT, INC.

One Penn Plaza

New York, New York 10119

(212) 695-8100

M’eghan Schwencke

Sworn to on this 21
day of October 2010

./

7/ \To ARY PUBLIC
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
-X

TABETHA RODRIGUEZ,

Plaintift,

-against-
Index No.

ALL WOMEN’S HEALTH & MEDICAL 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOLE, M.D.

Defendants.
_______________________ X

NOTICE OF MOTION
AFFIRMATION
AND
EXHIBITS

Gary J. Dwyer, Esq.
DWYER & TAGLIA, ESQS.
Attorneys for Defendant
WILLIAM KNORR, M.D.
111 John Street, Suite 620
New York, New York 10038
(212) 227-6000




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
X

TABETHA RODRIGUEZ,

Piaintiffs, NOTICE OF

-against- CROSS-MOTION

ALL WOMEN'S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.,

Defendants.
------ X

PLEASE TAKE NOTICE THAT upon the annexed affirmation of Scott Gilman,
Esq. affirmed the 8th day of December, 2010, the Affidavit of Tabetha Rodriguez, sworn
to on the 8th day of December, 2010 and the exhibits annexed hereto, and upon all the
proceedings and pleadings had herein, the plaintiff will move this Court at the Motion
Support Office, Room 217, at the Supreme Court, State of New York, County of Bronx,
at the Courthouse located at 851 Grand Concourse, Bronx, New York 10451 on the

17th day of December, 2010 at 9:30 a.m., or as soon thereafter as Counsel may be

] heard, for an Order pursuant to CPLR §305(a), 1002, 1003 & 1015: granting leave for

issuance of a Supplemental Summons so as to join Suzanne Knorr as Executrix of the
Estate of William Knorr, M.D., in the place and stead of William Knorr, M.D., deceased
who was originally named in the within action as “Jane Doe, M.D.” and to amend the

caption to reflect the substitution; together with costs of this motion and such other and

further relief as this Court may deem just, proper and equitable.

Dated: December 8, 2010
New York, New York

SCOTT GILMAN, ESQ.

Attorney for Plaintiff

380 Lexington Avenue, 17™ Floor
New York, New York 10168
(212) 599-9999



To:

Pwyer & Taglia, Esgs.

Attorneys for Defendant, William Knorr, M.D.
111 John Street, Suite 620

New York, NY 10038

212-227-6000

Goetz Fitzpatrick, LLP

Attorneys for Defendants,

All Women'’s Health & Medical Services P.C.,

Gary A. Dresden, P.C., American Medical Mgmt, Inc.
One Penn Plaza

New York, NY 10119

212-695-8100



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

X

TABETHA RODRIGUEZ,
Plaintiffs, ATTORNEY
-against- AFFIRMATION
ALL WOMEN'S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.,
Defendants.
X

SCOTT GILMAN, an attorney duly admitted to practice law in the courts of
the State of New York, affirms that the following statements are true under the penalty
of perjury:

1. I am attorney of record for plaintiff and as such | am fully familiar with the
facts and circumstances of the within action.

2. This affirmation is submitted in opposition to the defendant's motion for
dismissal and in support of the plaintiff s cross-motion for leave to serve a
Suppiemental Summons upon Suzanne Knorr, as Executrix of the Estate of William

Knorr, M.D. and to amend the caption of the within action to read as follows:

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX
X

TABETHA RODRIGUEZ,

Plaintiffs,
-against-

ALL WOMEN’S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,

AMERICAN MEDICAL MGMT, INC,

SUZANNE KNORR, AS EXECUTRIX OF THE

ESTATE OF WILLIAM KNORR, M.D.,

Defendants.




3. The within action was commenced by virtue of the filing of a Summons,
Verified Complaint and Certificate of Merit on October 20, 2009 (Exhibit A). Thereafter,
an Answer on behalf of non-moving defendants, All Women'’s Health & Medical
Services, P.C. (hereinafter referred to as All Women'’s), Gary A. Dresden, M.D. &
American Medical Mgmt, Inc., dated August 26, 2010 was received on August 30, 2010,
whereupon plaintiff's Amended Compiaint was served on September 15, 2010. Thus,
even assuming that defendant’s Answer was served and received on the date it was
authored (August 26, 2010), the plaintiff s Amended Complaint was timely served in
accordance with the time frame set forth in CPLR §3025(b). By the movant's own
admission, when timely served, the amendment is as of right and does not require
leave of court. Moreover, contrary to the movant’s allegations, the Amended Answer
was filed with the Court on October 12, 2010 (See Exhibit B).

4. Based on the foregoing, the motion by defendant, William Knorr, M.D.
(sued herein as Jane Doe, M.D.) to dismiss as the plaintiffs Amended Complaint was

unauthorized is completely lacking in merit, no authorization being required.

5. The within action is one sounding in medical negligence. The plaintiff,
Tabetha Rodriguez having presented to the offices of All Women's Health & Medical
Services, P.C., an abortion clinic, for the first and only time on April 20, 2007, seeking
to terminate a pregnancy. As is not uncommon, she did not present at the clinic with
any particular physician in mind or requested. At the clinic, a history was taken, she
was examined and underwent various testing, including a sonogram and she was
thereafter counseled by Dr. William Knorr and others that she was not pregnant and
that no abortion would or could be performed. As indicated in the plaintiffs annexed
Affidavit, while she was counseled by Dr. Knorr, he never introduced himself by name
or even stated that he was a medical doctor. He only met with her very briefly and only
recently did she learn his name, that he was a physician and that he had passed away.



B. In light of the foregoing, when the plaintiff's Verified Complaint was filed,
defendant Dr. Knorr was erroneously named in the caption and elsewhere as Jane
Doe, M.D., although the Complaint{ {|. 24) made clear that * At ali relevant times,
defendant, Jane Doe, M.D. was a licensed physician engaged in the practice of his
profession at ALL WOMEN'S HEALTH & MEDICAL SERVICES, P.C.” Further, the
Complaint clearly sets forth that the defendant, erroneously identified as Jane Doe,
M.D. was the physician at ALL WOMEN'S who incorrectly and negligently informed her
that she was not pregnant and that she could not undergo an abortion thereby

damaging her.

7. As at the time that the within action was commenced, the plaintiff was not
aware of Dr. Knorr's identity or much less that he had passed away, this defendant was
identified by a description of the facts of his involvement and captioned with a fictitious

hame.

8. Once the identity of this defendant was learned, the plaintiff timely

amended her complaint to reflect his true name.

9. The plaintiff has only very recently received confirmation that defendant,
Dr. William Knorr had passed away, that a Probate Petition was filed in Westchester
County and that Letters Testamentary were issued to his surviving spouse, Suzanne
Knorr. Suzanne Knorr thereafter acted and continues to act as Executrix of the Estate
of Dr. William Knorr. A copy of the Letters is annexed hereto as Exhibit C Accordingly,
plaintiff now seeks an Order granting leave to serve a Supplemental Summons upon
Suzanne Knorr, as Executrix of the Estate of William Knorr, M.D. and amending the

caption of the within action as set forth above.

10.  The movant asserts that the plaintiffs Verified Amended Complaint should
be dismissed as against William Knorr, M.D. based upon the expiration of the Statute of
Limitations. Here too, the mavant’s argument for dismissal is failed in that he asserts,

albeit without any support, that there are no applicable tolling exceptions.




1. CPLR §210 (b) specifically, tolls for eighteen months after death of a
person liable, the running of a Statute of Limitations against which the plaintiff may
commence an action against his Executor or Administrator. Thus, inasmuch as in the
instant case, the cause of action accrued on April 23, 2007 and the decedent died on
February 19, 2009, the Statute will not run unti| May 23, 2011. Perez v. National
Westminster Bank, 158 A.D. 24 361, 551 N.Y.S. 2d 41 (App. Div 1990). As the plaintiff
is free to commence a new action against the Estate, there is no reason not to permit a

Supplemental Summons to issue and the caption of the within action to be amended to
reflect the joinder of the Estate.

12.  The defendant also erroneously asserts that the claims in the Amended
Complaint cannot relate back to those in the original Complaint. Although this is
incorrect as a matter of law and the facts recited herein, the “relation back” doctrine
only need come into play when the defendant successfully demonstrates that the
Statute of Limitations has run. Anderson v. Montefiore Medical Center, 41 A.D.3d; 837
N.Y.S.2d 98 (2007). As the Statute of Limitations here has not run, the plaintiff need

not rely on the relation back doctrine.

13. Even were the Statute of Limitations not tolled, contrary to the movant’s
contentions otherwise, the “relation back” doctrine would apply in the instant case,

deeming the action timely commenced against William Knorr, M.D.

14, As set forth above, the within action was duly commenced on October 20,
2009. The Verified Complaint set forth, in detail, the facts upon which the action is
grounded, including the involvement of the moving defendant, as set forth above.
Since neither the name or home address of the defendant physician was known, a
fictitious name was used and the amended pleadings were served upon the co-

defendant's attorneys.

15.  In Mondelio v. New York Blood Center-Greater N.Y. Blood Program, 80
N.Y.2d 219, 590 N.Y.S.2d 19 (1992), the Court of Appeals adopted the three-prong test
set forth in Brock v. Bua, 83 A.D 24 61, 443 N.Y.S.2d 407 (1981) for the application of




the relation-back doctrine. The three conditions that must be satisfied for a new party
to be joined after commencement and to have the claims against that party to relate
back to claims asserted against another defendant are as follows: (1) the claims must
arise out of the same conduct, occurrence or transaction; (2) the new party must be
united in interest with the originally named defendant, and by reason of that relationship
can be charged with such notice of the commencement of the action that he will not be
prejudiced in defending the action on the merits; and (3) the new party knew or should
have known that, but for a mistake by the plaintiff as to the identity of the proper parties,
the action would also have been brought against him. Anderson v. Montefiore Medical
Genter, 41 A.D.3d; 837 N.Y.S.2d 98 (2007) citing Cintron v. Lynn, 306 AD2d 118, 762
N.Y.S. 2d 355 (2003).

16.  The claims raised against Dr. William Knorr raised in the Verified
Amended Complaint are identical to those raised in the original Verified Complaint
albeit with the exception that the original Complaint erroneously named Dr. Knorr as
Jane Doe, M.D.

17. One can hardly argue that Dr. Knorr is not united in interest with Jane
Doe, M.D. because even though the correct name was not used to name the defendant
in the original Complaint, the party was identified factually with sufficient detail as to
leave little doubt as to his true identity. As documents received from co-defendants
after the commencement of the within action reveal, Dr. Knorr was the physician who
reviewed, examined and consuited with the plaintiff on behalf of the co-defendants.
(Exhibit D) Additionally, as is the usual and customary practice, the plaintiff sought the
services of the All Women’s abortion clinic and not those of Dr. Knorr specifically. Upon
information and belief, Dr. Knorr took on the plaintiff as a patient as part of his business
and professional relationship with the co-defendants and met with, examined and
counseled the plaintiff at the offices and facilities of All Women's. Moreover, Dr. Knorr
hever even identified himself by name to the plaintiff. For all of the foregoing reasons, it
Is respectfully submitted that Dr. Knorr was clearly united-in-interest with the

erroneously named defendant, Jane Doe, M.D. as well as the remaining co-defendants.




18.  The retationship of the plaintiff herein and Dr. Knorr is analogous to that
between a patient and an emergency room physician in that in both situations, the
patient presents seeking medical treatment from the institution and not from any
particular physician. It is well settled in such situations to permit the relation back
theory to apply even in those cases where the physician is not employed by the
hospital.

19.  The third prong of the relation back doctrine is also satisfied. Since there
was clearly a business and professional relationship between Dr. Knorr and All
Women'’s, his Estate knew or should have known that, had the identity of “Jane Doe,
M.D.” been known at the time the action was commenced., his true name would have
been used. Again, this is akin to the legion of cases wherein physicians are later
joined by Supplemental Summons to legal actions where their united-in-interest
partners, group practices or hospitals were the originally named as parties. EPTL §11-
3.2 places the Executrix in the position of her decedent for purposes of the within legal
action. As set forth above, Dr. Knorr's involvement and relationship with the co-
defendants is set forth in detail in both the Verified Complaint and the Verified
Amended Complaint. Further, other than nomenclature of the defendant, the
allegations against the movant are identical and thus there is no mystery about the
plaintiff's intent to bring the claims against Dr. William Knorr or his Estate.

20.  Movant's attorneys have placed themselves in an untenable position.
They have brought on a motion to dismiss in the name of a deceased party (Dr. William
Knorr) even whiie asserting that a deceased party cannot continue to litigate after his

death. An argument that obviously requires the denial of their motion.

21.  As demonstrated above, the Statute of Limitations against Suzanne Knorr
as Executrix of the Estate of William Knorr, M.D. has not run and therefore in any event
no prejudice can result from the joinder of the Estate.




22. Based on all of the foregoing, the plaintiff cross-moves pursuant to CPLR
§305(a) for an Order permitting the plaintiff to issue a Supplemental Summons as set
forth as Exhibit E and the Verified Amended Complaint (Exhibit B) in order to formally
join the Estate in the within action,

23.  No prior motion has been made for the relief sought herein by the
plaintiff.

WHEREFORE, it is respectfuily requested that this Court issue an Order
denying the deceased defendant, Willam Knorr, M.D. ‘s motion in its entirety and
granting the plaintiff's cross-motion for leave to amend the caption as indicated herein
and issue a Supplemental Summons joining Suzanne Knorr, as Executrix of the Estate
of William Knorr, M.D., as a party defendant, together with such other and further relief
as this court may deem just and proper.

Dated: December 8, 2010
New York, New York

Scott Gilman



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

X
TABETHA RODRIGUEZ,
Plaintiffs, ATTORNEY
-against- AFFIRMATION
ALL WOMEN'S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.,
Defendants.
_________________________________ X

State of New York
County of New York

TABETHA RODRIGUEZ being duly sworn states:

1. I am the plaintiff herein and make the within Affidavit
from my own perscnal knowledge. I am fully familiar with the
facts and circumstances of the within action.

2. ©On April 20, 2007 I presented at an abortion clinic
known as All Women;s Health & Medical Services, PF.C. located at
222 Mamaroneck Avenue, White Plains, New York 10605. I had made
an appointment prior to April 20 by telephone. When I called to
make the appointment, I did not request the services of any
particular doctcr as I was not aware of the names of the doctor’s
at the clinic, nor had I been referred to any particular doctor

there.

3., When I arrived at the clinic, I had contact with several
people, who tcok my history, examined me, performed medical
testing on me and counseled me. None of theses people, including
the person who I have only recently learned to be a physician
named Dr. William Knorr ever introduced themselves tc me by name.
In fact, I was never even informed that any of these people were
medical deoctors. All of the people who treated and examined me
at the clinic, including Dr. Knerr gave me every impressicn that
they were employees or other agents or representatives of the

clinic.



4. After taking my history, examining me and performing
testing on me, I was told by the personnel at the clinic
including, Dr. Knorr that I could not undergo an abortion because
I was not pregnant.

5. I later learnsd this determination wWas incorrect.

. I never returned to the clinic and had no further
personal contact with any of the personnel at the clinic.

7. I only learned of Dr. Knorr’s death when Iy attorney

informed me of this fact a short while ago.

. ;5.m}:ﬂ-;- PR ~
SISTE NN e Tty

TABETHA RODRIGUE?Z
R
Sworn to before me this™  day
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

X
TABETHA RODRIGUEZ,
Plaintiffs, ATTORNEY
-against- AFFIRMATION
ALL WOMEN'S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D,,
Defendants.
X

SCOTT GILMAN, an attorney duly admitted to practice law in
the courts of the State of New York, affirms that the following statements
are true under the penalty of perjury:

1. | am attorney of record for plaintiff. 1 am a solo practitioner.

2. | will be out of the State on a family vacation from December
22, 2010 until January 4, 2011.

3. Accordingly, | am respectiully requesting that should the Court
wish to entertain oral argument on the instant motion or cross-motion, that

said argument be scheduled for a date subsequent to January 4, 2011.

4.  The within Affirmation has been served upon both Defense
Counsels together with the balance of plaintiff's moving papers annexed

hereto, by overnight courier on the date below.




Dated: December 9, 2010
New York, New York

Scott Gilman
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

TABETHA RODRIGUEZ,

Plaintiffs, SUMMONS

-agamst- Index #

ALL WOMEN'S HEAL TH & MEDICAL Date Filed:
SERVICES P C , GARY A DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE M D,

Defendants.
________________________________________________________________ X

TO THE ABROWE HAMED DEPENDANTS:

YOU ARE HERERY SUMMONED to appear in this action by serving
a notice cof appearance on the plaintiff’s attorney(s) within
twenlty days after the service of this summens, exclusive of the
day of service, or within thirty days after the service is
complete where service is made in any other manner than by
wersconal delivery within the State of Mew York.

The Plaintitf has dssignated BRONX County as the place of
trial on the basis Lthat it 1s the county in which the plaintiff
resides.

Dated: October 14, 2009

b

"SCOTT GILMAN, ESG.
Attorney for Plaintiff {s)

380 Lexington Avenue, 17" Flr
New York, New York 10168

(212) 59$9-9999

TO THE ABOVI NAMED DEFENDANTS:

TAKE NUTICE that this 1s an action for personal injuries
suffered Ly TABETHA RODRIGUEZ on or aboub April 23, 2007, caused
by the neagi gernce of the defendants; the relief sought is
recovery of money damages for the plaintiff's injuries, pain and
csuffering, in case of your failure to appear, judgment may be
taken against you In an amount that exceeds the jurisdictionatl
limits aof all lower courts with interest from Aprzl 23, 2007,
together with the costs and disbursements cf this action,



SUPREME COURT OF THE STATE OF NEW YORK
COLNTY OF BRONX

TABETHA RODRIGUEZ

Plaintiffs, VERIFIED COMPLAINT

~against-

ALL WOMEN'S HEALTH & MEDICAL Index No.: 25 % 55 7 /o 7
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC.

JANE DOE, M.D.,

Defendanis.
. - - — X

Flaintiff, TABETHA RODRIGUEZ. complaining of the defendants, by her
attorney, Scott Gilman, Esq., ailegas upon information and beliaf:

1. At all times hereinafter mentioned, plaintiff TABETHA RODRIGUEZ born

8/12/87, was and still is a citizen of the State of New York and resident of the Cuunty of
Bronx. :

z. At all times hereinafter mentioned, defendant GARY A DRESEEN M D.,
was a physician duly licensed to practice medicine in the State of New York.

3 Al all times hereinafter mentioned, defendant JANE DOE, MD. . isa
fictitious name for the as yet unidentified persan who held herself out as a duly licensed
physician licensed to practice medicine in the State of New York, who consulted with
the plaintiff on or about Aprit 23, 2007 and told here that she was not then and had not
been pregnant as previously determined by MIA WRIGHT, M.D. on or about April 11,
2007

4. At all times hersinafter mentioned, defendant ALL WOMEN'S HEALTH &
MEDICAL SERVICES P.C., was a domestic professional corporation.

5. Upon infermation and belief, at all times hereinafter mentioned, defendant
AMERICAN MEDICAL MGMT, INC, was a domestic corporation.
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6. Upon information and belief, at all times hereinafter mentioned, defendant
AMERICAN MEDICAL MGMT, INC, was a foreign corporation.

7. Upon information and belief, at all times mentioned herein, defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C.. managed and controlied the
women's health services facility located at 222 Mamaroneck Road, White Plains, New
York.

8. Upon information and belief, at all times mentioned herein, defendant
AMERICAN MEDICAL MGMT. INGC managed and controlled the women’s health
services facility located at 222 Mamaroneck Road, White Plains, New York.

g Upon information and helief. at all times mentioned herein, defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C., owned the women's health services
facility located at 222 Mamaroneck Road, White Plains, New York.

10, Upon information and belief, at af! times mentioned herein, defendant
AMERICAN MEDICAL MGMT INC owpred the women's health services facility located
at 222 Mamaroneck Road, White Plains, New York.

11. Upon information and belief at all times mentioned herein, GARY A.
DRESDEN, M D managed and controlled the women's health services facility located
at 222 Mamaroneck Road, White Plains, New York.

12, Upon information and belief, at all times mentioned herein, JANE DOE,
M.D., managed and controiled the women’s health services tacility located at 222
Mamaroneck Road, White Plains, New York.

13 Upon information and belief, at all times mentioned herein, defendant
GARY A DRESDEN, M.D owned the women's health services facility located at 222
Mamaroneck Road, White Plains. New York.

14 Upon information and beiief at ail times mentioned herein, defendant
JANE DOE, M.D owned the women's health services facility located at 222
Mamaroneck Road, White Plains, New York.
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15, Upon information and belief, at all times herein mentioned, defendant,
Jane Doe, M.D. had a contract regarding professional employment with defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C.

16, At all relevant times herein, plaintiff, TARETHA RODRIGUEZ was a
patient of the defendant, ALL WOMEN'S HEAL TH & MEDICAL SERVICES P.C.

17, Atall relevant times herein, plaintff, TABETHA RODRIGUEZ was a
patient of the defendant, GARY A | ORESDEN, M.D.

18. At all relevant times, when plaintiff received medical care and treatment at
ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C..shewas g patient of JANE
DOE M.D.

19 At ail relevant times, when plaintiff received medical care and treatment at
ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C. she was a patient of GARY A.
DRESDEN, M D

20. This action falls within one or more exceptions as provided in CPLR Sec.
1602,

21 Atall relevant times, defendant, GARY A DRESDEN, M D. was a
licensed physician engaged in the practice of his profession at ALL WOMEN'S HEALTH
& MEDICAL SERVICES P C

22 Atall relavant times, defendant, JANE DOE, M.D. was a licensed
physician engaged in the practice of her profession at ALL. WOMEN'S HEALTH &
MEDICAL SERVICES P.C

23 Upon information and belief, at all relevant times, defendant, GARY A
DRESDEN. M.D. held herself out to the public as a competent and skiflful physician,
capable, experienced and skilled in obstetrics and gynecology.

24 Atall relevant times, defendant, JANF DOE, M.D. was a licensed
physician engaged in the practice of his profession at Al L WOMEN'S HEALTH &
MEDICAL SERVICES P O
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25 Upon information and belief. at all times herein mentioned, defendant,
JANE DOE, M D. fimited her medical practice to obstetrics and gynecology.

26, Upon information and beilef, at all times herein mentioned, defendant,
JANE DOE, M.D. timiteg her medical practice to obstetrics and gynecology.

27. On April 11, 2007, plaintiff TABETHA RODRIGUEZ consulted with MIA
WRIGHT, M.D, as a physician to attend her and assess the state of her health and
physical condition

28. After exarmination and testing on April 11, 2007, the plaintiff was informed
by MIA WRIGHT, M D that she was pregnant.

29 Thereafter, on or about April 23, 2007, plaintiff presented at ALL
WOMEN'S HEALTH & MEDICAL SERVICES P C. with the intention of terminating an
unwanted pregnancy, and after examination and testing, she received a consultation
from JANE DOE M D. and other persons thereat {the name(s) of whom are to date,
unknown) that she was not pregnant and therefore, could not undergo a procedure to
terminate the unwanted pregnancy.

30 Defendant, ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C.
undertock as women's health care providers to attend and care for plaintift and to use
reasonable and proper skill in their efforts to diagnosis and treat plaintiff.

31, Defendant, JANE DOE, M.0. undertook as a physician at ALL WOMEN'S
HEALTH & MEDICAL SERVICES P.C. to attend and care for plaintiff and to use
reasonable and proper skili in therr efforts to diagnosis and treat plaintiff.

32. Upon information and belief, defendant, GARY A DRESDEN, M.D.
undertook as a physician to attend and care for plaintiff and to use reasonable and
proper skill in their efforts to diagnosis and treat plaintiff.

33 Upon information and belief, at all times herein mentioned, each of the
answering defendants assisted with and participated in the medical care rendercd to the
plaintiff patient in connection with the pregnancy she presented with in April, 2007.
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permitted the plamntiff to believe that she was not pregnant when in fact she was:

erroneously believe the she was not pregnant, ultimatety causing an unnecessarity
prolonged & complicated medical course. All of the foregoing causing and éxacerbating
the plaintiff great physical and emotional pam and trauma

35, Atall relevant times, the aforementioned care of the plaintiff relating to the
above described pregnancy was by members, associates, Partners, or agems, servants
and employees of the defendants.

37, As aresylt of the negligence of the defendants, plaintiffs Pregnancy was
unnecessarily prolonged and became aggravated, she suffereq great pain and was ang
still is greatly injured in her health and wasg obliged to and dig expend large sums of
MONEY in an endeavor to terminate her Pregnancy. Plaintiff was rendered sore, sick,
lame ang disabled, suffered shock to her nervoys system, suffered ang continues to
suffer emotional ang pPsychological injury, was prevented from attending to her usual
duties and activities and wiil in the futyre be so prevented, was forced to Incur medical
EXpenses and will incyr same in the future, ali to her damage in an amount that exceeds

the monetary junisdiction of alt lower courts which wouid otherwise haye jurisdiction,

38. Upen information and belief, Gary A, Dresden, M.D. s the sole owner ang
the operator of AL WOMEN'S HEAL TH & MEDICAL SERVICES p.c.

39, As owper and operator of ALL WOMEN'S HEALTH & MEDICAL
SERVICES P ¢ defendant GARY A DRESDEN M. s vicariously liable for the
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Dated: New York New Yark
October 14, 2000

2 o

Scott Gilman, Esq.

Attorney for Plaintiffs

380 Lexington Avenue, 17 Floor
New Yark, New York 10168
(212) 599-9999
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AFFIRMATION

STATE OF NEW YORK)

COUNTY OF NewW YORK)

S5COTT GILMAN, an attorney duly admitted Lo practice law
before the Courty of the State of New York doesg hereby affirm the

tollowing under (he Penalties of perjury:

{ am the attornay of record for the defendant ip Lhe withinp
action. I have read the foregoing Verified Complaint and

know the contents thereof: the same 1s true t.o my Own knowledge,

ExCeplt as (¢ the marters therein stated to be alleged on
informat o andg belief, and that a5 to those matlers, I believe
them to be rrye. The reason this verification is magde by me and

net the plaiantiff is thar Lhe plaintiff regides in a county other

than the Lounty where my office isg locared.

ated: Hew York, New York
October l4, 2009
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

TABETHA RODRIGUE,. Index No:

Plaintiffs,
-against- )
Certificate of
ALL WOMEN'S HEALTH & MEDICAL Merit
SERVICES P.C..GARY A DRESDEN, M.D
AMERICAN MEDICAL MGMT, INC,
JANE DOFE, M.D.

Defendants

—_———— T e S ———

SCOTT Gl MAN. ESQ. certifies and aifirms the truih of the tollowing statements

pursuant to CPLR & 30124

. [ anyan attormey duly admitted (o practice law in the Courts of the Stale of
New York
a. Thit T am the attorney for the plainiiffs herein, and as such am fully

famliar with all of e tacts and circumstances surrounding this matter.

b. That | submit this ceriification pursuant to the requirements of CPLR
$3012.,

c. Phat T have reviewed the available facts of this case.

d. Phat | bave consulted with at least one physician or podiatrist who s

ticensed o praciice in 1ms state ar any other slate and whe | reasonably beficve ig
knowleducahle in the relevant issues involved i the particular action and that I
have concluded on the basis of such review and consultation that there is 3

reasonable basis for the commencemernt of the within action
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Dated: New York. New Y ork
Octoher 14, 2004
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

X
TABETHA RODRIGUEZ,
Plaintiffs, VERIFIED AMENDED
-against- COMPLAINT
ALL WOMEN’S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.,

Defendants.

X S
c

Plaintiff, TABETHA RODRIGUEZ, complaining of the defendants, by

attorney, Scott Gilman, Esq., alleges upon information and belief:

1.

S o
At all times hereinafter mentioned, plaintiff TABETHA RDDRIGUE’Z, b
8/19/87, was and sij
Bronx.

Her.
[ ]

Lap
ot

—_—

Hu‘;j rA l:]':‘ﬂl

~
o
Mis a citizen of the State of New York and resident of the County of

2. At all times hereinafter mentioned, defendant GARY A DRESDEN, M.D.,
was a physician duly licensed to practice medicine in the State of New York.
3

At all times hereinafter mentioned, defendant WILLIAM KNORR, M.D.,
who was previously unidentified and referred to in the caption and eisewhere in the

plaintiff's Verified Complaint as JANE DOE, M.D. was a physician duly licensed to
practice medicine in the State of New York.

4. At all times hereinafter mentioned, the defendant who was previously
unidentified and referred to in the caption and elsewhere in the plaintiff's Verified
Complaint as JANE DOE, M.DD., and who is now known to be William Knorr M.D., was a
duly licensed physician licensed to practice medicine in the State of New York, who

consuited with the plaintiff on or about April 23, 2007 and told here that she was not
then and had not been pregnant as previously determined by MIA WRIGHT, M.D. on or
about April 11, 2007.

ETNESEL
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5. At all times hereinafter mentioned, defendant ALL WOMEN'S HEALTH &
MEDICAL SERVICES P.C., was a domestic professionai corporation.

6. Upon information and belief, at ail times hereinafter mentioned, defendant
AMERICAN MEDICAL MGMT, INC, was a domestic corporation.

7. Upon information and belief, at all times hereinafter mentioned, defendant
AMERICAN MEDICAL MGMT, INC, was a foreign corporation.

8. Upon information and belief, at all times mentioned herein, defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C,, managed and controlied the
women's health services facility located at 222 Mamaroneck Road, White Plains, New
York.

9. Upon information and belief, at all times mentioned herein, defendant
AMERICAN MEDICAL MGMT, INC managed and controlled the women’s health
services facility located at 222 Mamaroneck Road, White Plains, New York.

10.  Upon infarmation and belief, at all times mentioned herein, defendant ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C., owned the women's health services
facility located at 222 Mamaroneck Road, White Plains, New York.

1. Upon information and belief, at all times mentioned herein, defendant
AMERICAN MEDICAL MGMT, INC owned the women's heaith services facility tocated
at 222 Mamaroneck Road, White Plains, New York.

12. Upon information and belief, at all times mentioned herein, GARY A.
DRESDEN, M.D., managed and contralled the women's health services facility located
at 222 Mamaroneck Road, White Plains, New York.

13.  Upon information and belief, at all times mentioned herein, WILLIAM
KNORR, M.D., managed and controlled the women's heaith services facility located at
222 Mamaroneck Road, White Plains, New York.

14, Upon information and belief, at all times mentioned herein, defendant
GARY A. DRESDEN, M.D. owned the women’s health services facility located at 222
Mamaroneck Road, White Plains, New Yorik.
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15.  Upon information and belief, at all times mentioned herein, defendant
WILLIAM KNORR, M.D. in part or whole, the women'’s health services facility located at
222 Mamaroneck Road, White Plains, New York.

16.  Upon information and belief, at all times herein mentioned, defendant,
WILLIAM KNORR, M.D. had a contract regarding professional employment with
defendant ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C.

17.  Upon information and belief, at all times herein mentioned, defendant,
WILLIAM KNORR, M.D. had a contract regarding professional employment with
defendant GARY A. DRESDEN, M.D.

18.  Atall relevant times herein, plaintiff, TABETHA RODRIGUEZ was a
patient of the defendant, ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C.

19.  Atall relevant times herein, plaintiff, TABETHA RODRIGUEZ was a
patient of the defendant, GARY A DRESDEN, M.D.

20. At all refevant times herein, plaintiff, TABETHA RODRIGUEZ was a
patient of the defendant, WILLIAM KNORR, M.D.

21. Atall relevant times, when plaintiff received medical care and treatment at
ALL WOMEN’S HEALTH & MEDICAL SERVICES P.C.. she was a patient of WILLIAM
KNORR, M.D.

22.  Atall relevant times, when plaintiff received medical care and treatment at
ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C., she was a patient of GARY A.
DRESDEN, M.D.

23.  This action falls within one or more exceptions as provided in CPLR Sec.
1602.

24. At all relevant times, defendant, GARY A. DRESDEN, M.D. was a
licensed physician engaged in the practice of his profession at ALL WOMEN'S
HEALTH & MEDICAL SERVICES P.C.
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25. At all relevant times, defendant, WILLIAM KNCRR, M.D. was a licensed
physician engaged in the practice of her profession at ALL WOMEN'S HEALTH &
MEDICAL SERVICES P.C.

26.  Upon information and beiief, at ail relevant times, defendant, GARY A.
DRESDEN, M.D. held himself out to the public as a competent and skillful physician,
capable, experienced and skilled in obstetrics and gynecology.

27.  Atall relevant times, defendant, Wit LIAM KNORR, M.D. held himseif out
to the public as a competent and skillful physician, capable, experienced and skilled in
obstetrics and gynecology.

28.  Atall relevant times, defendant, WILLIAM KNORR, M.D. was a licensed
physician engaged in the practice of his profession at ALL WOMEN'S HEALTH &
MEDICAL SERVICES P.C.

29.  Upon information and belief, at all times herein mentioned, defendant,
WILLIAM KNORR, M.D. limited his medical practice to obstetrics and gynecology.

30.  Upon information and belief, at all times herein mentioned, defendant,
GARY A. DRESDEN, M.D. limited his medical practice to obstetrics and gynecology.

31. On April 11, 2007, plaintiff TABETHA RODRIGUEZ consutted with MiA
WRIGHT, M.D, as a physician to attend her and assess the state of her health and
physical condition.

32.  After examination and testing on April 11, 2007, the plaintiff was informed
by MIA WRIGHT, M.D. that she was pregnant.

33.  Thereafter, on or about April 23, 2007, plaintiff presented at ALL
WOMEN'S HEALTH & MEDICAL SERVICES P.C. with the intention of terminating an
unwanted pregnancy, and after examination and testing, she received a consultation
from WILLIAM KNORR, M.D. and other persons thereat (the name(s) of whom are to
date, unknown) that she was not pregnant and therefore, could not undergo a
procedure to terminate the unwanted pregnancy.
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34.  Defendant ALL WOMEN’S HEALTH & MEDICAL SERVICES P C.
undertook as women'’s heaith care providers to attend and care for plaintiff and to use
reasonable and proper skill in their efforts to diagnosis and treat plaintiff,

WOMEN'S HEALTH & MEDICAL SERVICES P.C. to attend and care for plaintiff and 1o
use reasonable and proper skill in their efforts to diagnosis and treat plaintiff.

36.  Upon information and belief, defendant, GARY A DRESDEN, M.D.
undertook as a physician to attend and care for plaintiff and to use reasonable and
praoper skill in his efforts to diagnosis and treat plaintiff.

37.  Upon information and belief, at all times herein mentioned, each of the
answering defendants assisted with and participated in the medical care rendered to
the plaintiff patient in connection with the pregnancy she presented with in April, 2007.

38. Eachofthe defendants herein failed to use reasonable or proper skill in
their efforts to diagnose and treat the plaintiff, in that they negligently consulted, told
and permitted the plaintiff to believe that she was not pregnant when in fact she was;
permitted the pregnancy to continue, despite her lawfu! and reasoned decision to
terminate the unwanted préghancy; and despite her request and instructions to the
defendants to terminate her pregnancy, the defendants unreasonably, negligently and
carelessly permitted the plaintiff's preghancy to continue while causing the plaintiff to
erronecusly believe the she was not Pregnant, ultimately causing an unnecessarily
prolonged & complicated medical course, All of the foregoing causing and exacerbating
the piaintiff great physical and emotional pain and trauma.

39 Atall relevant times, the aforementioned care of the plaintiff relating to the
above described Pregnancy was by members, associates, partners, or agents, servants
and employees of the defendants.

40.  The aforementioned injuries and damages to plaintiff were caused solely
by the negligence of the defendants, their agents, servants and employees.
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jurisdiction.

42.  Upon information and belief, Gary A. Dresden, M.D. is the sole owner and
the operator of ALL WOMEN'S HEALTH & MEDICAL SERVICES P.C.

43.  Asownerand Operator of ALL WOMEN'S HEALTH & MEDICAL
SERVICES P.C., defendant GARY A. DRESDEN, M.D. is vicariously fiable for the
negligence of his agents, servants and employees, and more particularly is liable to
plaintiff for the negligence of hig employees which resulted in the injuries and damages
suffered by the above named plaintiff

their hiring and retention of WILLIAM KNORR, M.D. in their faiture to properly train
and/or supervise WILLIAM KNORR, M.D. and in their failure to exercise due care
regarding WiLLIAM KNORR, M.D.’s examination, diagnosis and treatment of the
plaintiff.

WHEREFORE, plaintiff, TABETHA RODRIGUEZ, demands judgment
against the defendants herein in an amount that exceeds the jurisdictional limitations of
ail lower courts, together with Interest, costs and disbursements of this action, and such
other and further relief as to this court May seem just, proper and equitable.

Dated: New York, New York
September 13, 2010
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Scott Gilman, Esq,

Attorney for Plaintiffs

380 Lexington Avenue, 17" Floor
New York, New York 10168
(212) 599-9999
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AFFIRMATION

STATE OF NEW YORK)
38,1
COUNTY OF NEW YORK)

SCOTT GILMAN, an attorney duly admitted to practice law
before the Courts of the State of New York does hereby affirm the

following under the penalties of perjury:

I am the attorney of record for the defendant in the within
action. I have read the foregoing Verified Amended Complaint and
kncw the contents therecf; the same is true to my own knowledge,
eécept as to the matters therein stated to be alleged on
information and belief, and that as to those matters, I believe
them to be true. The reason this verification is made by me and
not the defendant is that the defendant is located in a county
other than the county where my office is located.

Dated: New York, Wew York
September 13,2010

v SCOTT GILMAN
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
X
TABETHA RODRIGUEZ,
‘ Plaintiffs, AFFIRMATION OF
-against- SERVICE

ALL WOMEN'S HEALTH & MEDICAL index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M D,

Defendants.

X

SCOTT GILMAN, an attorney duly admitted to practice aw in the courts of the
State of New York, affirms under the penaities of perjury:

On September 15, 2010, I served the annexed Verified Amended Complaint by
depositing a trus copy thereof enclosed in a Post-paid wrapper, in an officiaf depository
under the exclusive care and Custody of the U.S. Postal Service within New York State,
addressed to:

Goetz Fitzpatrick LLp
One Penn Plazg
New York, NY 10119

Dated: New York, New York
September 15, 2010

"N Scott Gitman
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On the Date Written Below LETTERS are Granted by the Surrogate’s Court, State of New York as follows:

File #: 2009-1040

Name of Decedent: William Henry Knorr Date of Death: February 19, 2009
AKA  William Knorr
Or. William H Knarr
Dr. William H Knorr, MD
William H Knorr, MD
Dr. Willam Knorr, MD
william H Knorr

Domicile of Decedent.  North Castle, New York

Fiduciary Appointed: Suzanne Knorr

Mailing Address 5 Sterling Road South
Armank NY 10504

Letters issued; LETTERS TESTAMENTARY
Limitations, NONE

THESE LETTERS, granted pursuant to a decree entered by the coun, authorize and empower the
above-named fiduciary or fiduciaries to perform all acts requisite to the proper administration and
dispositian of the estateftrust of the Decedent in accordance with the decree and the laws of New York
State, subject to the limitations and rastrictions, if any, as set forth above.

Dated: June 19, 2009 iIN TESTIMONY WHEREOF, the seai of the
Westchester County Surrogate’s Cout has been
affixed.

WITNESS, Hon Anthony A. Scarpino Jr., Judge of
the Weslichester County Surrogate's Count.

Nl AT

Charles T Scoit, Esg., Chief Clerk

Theve Leiters are Not Valid Without the Raised Seal of the Westchester County Swrrogate’s Court

Attorney for the Fstate:
Anthony 4 Pieragostini
Anthany J Pieragostini Esq
126 Barker Streest

Mount Kisca NY 10649
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ALL WOMEN'S HEALTH & MEDICAL SERVICES, P.C.

TRANSVAGINAL OBSTETRICAL SONOGRAM REPORT

. i - ]
Patient: L Qorlﬂf}ué}/ F (e i # Ll L/f q'}
Date: M ) 4 D z0 YR D—g
IMP: M__ 2 D 7] YR o’]l / wecks days
Fetal #: 1 2 3
Position: vertex breech irans

FETAL MEASUREMENTS
'. BPD: cm. weeks days
HC: cm., weeks days
AC: cm. weeks days
FL: cm. weeks days
CR: cm. weeks days
0GS: ¢m. weeks “days
Fetal wt: grams
PLACENTA
anterjor posterior fundal
no previa previa low lying
normal attach abruption other
Grade: 1 2 3
Fluid: normal polyhydramnios oligohydr
Heartbeat: normal slow fast
Movement: _ normal increased decreased
FETAL PARTS VISUALIZED AS NORMAL
stomach bladder spine
aorta heart chamb., kidneys
upper ext. lower ext.
'OMMENTS: Evdomin £ | OSSP T S AN A7)
IAGNOSIS: gl polin~ - /q){\ W
/ / e
7 //%
S M.D. e Jo— _ Sonographer

3

222 Mamaroneck Avenue ¢ “Whire Plains. New Yool [0EOS s

1 4 Ot o,y
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ALL WOMEN'S HEALTH & MEDICAL SERVICES, P.C.
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EDUCATOR:
| HAVE EXPLAINED TO THE PATIENT:

Initlals;

Alternatives to abortion

Abortion procedure & post-op care

Necessity for a follow-up visit in two weeks

Requirement of escort

Laminaria insertion and D&E

Cytotec

RU486 - Mifeprex

Parental envolvement if under 18
The patient has read, understood and signed
the consent form(s) with all questions answered

Patient Educator signature: Date:

Initials Dr. Initials

LABORATCRY:

Test Ordered

UCG:
ABBOTT: ¢4

RH: ~ Vbs
HCT: Li /
PULSE:

BP:

WEIGHT:

HEIGHT:
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

------ X
TABETHA RODRIGUEZ,
SUPPLEMENTAL
Plaintiffs, SUMMONS
-against- Index #: 308557/09
ALL WOMEN'S HEALTH & MEDICAL Date Filed:
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
SUZANNE KNORR, AS EXECUTRIX OF THE
ESTATE OF WILLIAM KNORR, M.D.
Defendants.
- - --X

TO THE ABOVE NAMED DEFENDANTS:

YOU ARE HEREBY SUMMONED to appear in this action by serving
a notice of appearance on the plaintiff’s attorney{s) within
twenty days after the service of this summens, exclusive of the
day of service, or within thirty days after the service is
complete where service is made in any other manner than by
personal delivery within the State of New York.

The Plaintiff has designated BRONX County as the place of
trial on the basis that it is the county in which the plaintiff

resides.
/)
7/ J—
bﬁ Aﬁw;;: e

SCCTT GILMAN, ESO.

Attorney for Plaintiff (s)

380 Lexington Avenue, 17 Flr
New York, New York 10168

(212) 599-9999

Dated: Decemper 8, 2010

TO THE ABOVE NAMED DEFENDANTS :

TAKE NOTICE that this is an action for rersonal injuries
suffered by TABETEA RODRIGUEZ on or about April 23, 2007, caused
by the negligence of the defendants; the relief sought is
recovery of money damages for the plaintiff's injuries, pain and
suffering; in case of your failure to appear, judgment may he
taken against you in an amount that exceeds the jurisdictional
limits of all lower courts with interest from April 23, 2007,
tegether with the costs and disbursements of this action.




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
X

TABETHA RODRIGUEZ,

Plaintiffs, AFFIRMATION OF

-against- SERVICE

ALL WOMEN'S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.,

Defendants.
S - X

SCOTT GILMAN, an attorney duly admitted to practice law in the courts of the
State of New York, affirms under the penalties of perjury:

On December 9, 2010, | served the annexed Notice of Cross-Motion, Attorney’s
Affirmation, Affidavit of Tabetha Rodriguez and Exhibits by depositing a true copy
thereof enclosed in a post-paid wrapper, with Federa! Express for next day delivery,
addressed to:

Dwyer & Taglia, Esgs.

Attorneys for Defendant, William Knorr, M.D.
111 John Street, Suite 620

New York, NY 10038

Goetz Fitzpatrick, LLP

Attorneys for Defendants,

All Women’s Health & Medical Services P.C.,

Gary A. Dresden, P.C., American Medical Mgmt, inc,
One Penn Plaza

New York, NY 10119

Dated: New York, New York
December 9, 2010

Scatt Gilman




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

X
TABETHA RODRIGUEZ,
Plaintiffs, REPLY
-against- AFFIRMATION
ALL WOMEN'S HEALTH & MEDICAL. Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.,
Defendants.
X

SCOTT GILMAN, an attorney duly admitted to practice law in the courts of
the State of New York, affirms that the following statements are true under the penalty
of perjury:

1. I am the attorney of record for the plaintiff herein and as such am familiar
with the facts and circumstances set forth herein. This affirmation is submitted in reply
to defendant, William Knorr's opposition to the plaintiff's instant cross-motion and in

further support of said cross-motion.

2. The primary gravamen of Movant’s opposition to Plaintiff's Cross-Motion
is that she has failed to establish the necessary elements of the relation back doctrine
and should be denied leave to serve a Supplemental Summons upon the Estate of

William Knorr, M.D. This argument cannot prevail.

3. First, it is well settled that before a plaintiff is even caused to invoke the
relation back doctrine, the defendant/movant must establish that the Statute of
Limitations has run. Austin v. Interfaith Med. Ctr., 264 A.D. 2d 702, 694 N.Y.S. 2d 730:
CPLR §203(c). Inthe case at bar, as set forth in my Affirmation in Support, the Statute
of Limitations has not run (CPLR §210(b)) and accordingly, the plaintiff, therefore, need

not resort to the relation back doctrine. Second, while Defense Counsel's Affirmation in
Opposition states that “neither William Knorr, M.D., nor his ‘estate representative’ knew

or should have known that, but fer a mistake by the plaintiff as to the identity of the



proper parties, the action would also have been brought against him®, no Affidavit of

anyone with personal knowledge is submitted in support of this contention,

4. Additionally, Defendant seemingly argues that the toll set forth in CPLR
§210(b) should not apply because the plaintiff has not acted with due diligence. This
argument is misapplied and misplaced. The aforementioned toll is statutory and is
silent as to any such requirement. There is no showing that the failure by plaintiff to
name Dr. William Knorr in the original Summons and Verified Complaint was done in
bad faith or has prejudiced anyone (see Austin v. Interfaith Med. Ctr., 264 A.D. 2d 702,
694 N.Y.S. 2d 730). Further, the case citation that Defense Counsel supplies is not

relevant to the CPLR §210B) toll, but rather is raised in a cased involving the

application of the relation back doctrine.

5. Contrary to Defense Counsel's arguendo, the Amended Complaint,
setting forth all of the facts alleged the plaintiff's cause of action against the moving

defendant is annexed as an exhibit to the plaintiff's cross-motion.

8. Finally, movant incorrectly argues that the Amended Complaint duly filed
and served by the plaintiff was a nullity. To support this contention, movant relies on
the holding in Marte v. Graber, 58 A.D. 3d 1, 867 N.Y.5.2d 71. In Marte, however, the

appellant was a sole defendant and the issue there was the service of an Amended

Summons. In the case at bar, the movant is not the sole defendant, the plaintiff is not
seeking to amend a Summons but rather to serve a Supplemental Summons and to
amend the caption of an already duly commenced and pending action. Said action is
not a nullity. Furthermore, as set forth in my Affirmation dated December 8, 2010, the
opposition to the plaintiff's motion is submitted on behalf of a now deceased person
(not his personal representative) which is itself a nullity or legal impossibility and

therefore untenable.

7. For all of the foregoing reasons, it is respectfully submitted that good

cause has been shown for the relief requested by plaintiff.




WHEREFORE, it is respectfully requested that this Court grant plaintiff's
motion in its entirety together with such other and further relief as this deemed just and
proper and deny defendant's motion in its entirety

Dated: February 9, 2011
New York, New York

‘Scott Gilman




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

X
TABETHA RODRIGUEZ,
Plaintiffs, AFFIRMATION OF
-against- SERVICE
ALL WOMEN'S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.,
Defendants.
X

SCOTT GILMAN, an attorney duly admitted to practice taw in the courts of the
State of New York, affirms under the penalties of perjury:

On February 10, 2011, | served the annexed Reply Affirmation by depositing a
true copy thereof enclosed in a post-paid wrapper, in an official depository under the
exclusive care and custody of the U.S. Postal Service within New York State,
addressed to:

Ellen August, Esq.

Goeftz Fitzpatrick LLP

One Penn Plazg, Svite 44017
New York, NY 10119

Gary J. Dwyer, Esq.
Dwyer & Taglia, Esgs.

111 John Street, Suite 620
New York, NY 10038

Dated: New York, New York
February 10, 2011

Scott Gilman




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

X
TABETHA RODRIGUEZ,

Plaintiffs,
-against-

ALL WOMEN’'S HEALTH & MEDICAL Index No.: 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,

AMERICAN MEDICAL MGMT, INC,

JANE DOE, M.D.,

Defendants.

REPLY AFFIRMATION

Scott Gilman, Esq.

Attorney for Plaintiffs

380 Lexington Avenue, 17" Floor
New York, New York 10168
(212) 599-9999




SUPREME COURT OF THE STATE OF NEW YORK R
COUNTY OF BRONX

—————————————————————————————————————— X AFFIRMATION
TABETHA RODRIGUEZ, IN OPPOSITION
Plaintiff, TO PLAINTIFF’S
CROSS5-MOTION
-against-
Index No.
ALL WOMEN'S HEALTH & MEDICAL 308557/09

SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.

Defendants.

o X

fo?};] ji Gary J. Dwyer, Esqg, an attorney duly admitted to practice
’ law before the courts of the State of New York, affirms the
following under penalty of perjury:

I am a member of the firm of Dwyer & Taglia, Esgs.,
attorneys for the deceased defendant, WILLIAM KNORR, M.D., sued
herein as above. I submit this affirmation in opposition to the
cross-motion by the plaintiff and in further support of the
defendant’s motion to dismiss this action based upon lack of
jurisdiction, an  unauthorized BAmended Complaint and the
expiration of statute of limitations.

Despite the arguments presented by the plaintiff’'s counsel,
no jurisdiction was obtained over DR. KNORR or his estate as

this individual was deceased at the time the purported Amended

Complaint was served. Thus, pursuant to Marte v. Garber, 58

A.D.3d 1, 567 N.Y.S5.2d 71 ({1° Dept. 2008), the action must be

dismissed as the purported Amended Complaint is a nullity.



While the plaintiff‘s counsel seeks an order permitting the

issuance of a purperted Supplemental Summens to name the
executrix of DR. KNCORR's estate as a defendant, such a reguest
for relief should be denied. Firstly, the purported
Supplemental Summons attached as Exhibit “E” to the cross-motion
by the plaintiff is defective as it does not provide the
requisite notice required to permit a cause of action against
the estate o©of DR. KNORR. Most notably, the statement at the
bottom of this purported Supplemental Summons deoes not spell out
a cause of action or constitute a prima facie showing of a
purported cause of action against DR. KNORR. Thus, the request
to allow that alleged supplemental pleading to be served should
be similarly denied.

An order of the court is necessary dismissing the purported
Aimended Complaint as such was not authorized nor did it obtain
jurisdiction over the estate of DR. KNORR. The plaintiff’'s
belated attempt to now seek leave of court is respectfully too
late and must not be granted.

The plaintiff’s cross-motion is defective in the failure to
submit an appropriate proposed pleading. If the court grants
the motion pending by DR. KNORR to dismiss the purported Amended
Complaint since no jurisdiction was obtained over DR. KNORR,
then that Amended Complaint can not be pieced together with the
defective Supplemental Summons to formulate a pleading. Rather,

the failure to submit a concise proposed pleading to the court



with the request for a proposed amendment renders the

plaintiff’s position meritless.

The plaintiff’s counsel argues that the “relation back”
doctrine is applicable to this case. However, the statements
set forth in the affidavit of TABETHA RODRIGUEZ and the attached
pages of the medical records that are unauthenticated and
annexed to the plaintiff’s cross-motion do not sgerve to
establish the applicability of this doctrine. The suit can only
be deemed timely under the relation bkack theory (C.P.L.R. 203
[b]) based upon a finding of DR. KNORR's ™“unity of interest”
with ALL WOMEN‘S HEALTH & MEDICAL SERVICES, P.C. However, the
plaintiff bears the burden of proof with respect to each element

of this exception. See: Austin v. Interfaith Medical Center,

264 A.D.2d 702, 703, 694 N.Y.8.2d 730, 732 (2™ Dept. 1999);

McCabe v. Friedman, 277 A.D.2d 432, 717 N.Y.S.2d 228, 229 (2%

Dept. 2000); and Kaczmarek v. Benedictine Hospital, 176 A.D.2d

1183, 1184, 575 N.Y.S5.2d 617, 618 (3™ Dept. 1991).

The plaintiff is respectfully unable to establish the three
(3) prongs of the test that are necessary to evoke the relation
back doctrine. Most notably, neither DR. KNORR, who died on
February 9, 20092, nor his estate representative, “knew or should
have known that, but for a mistake by the plaintiff as to the
identity of the proper parties, the action would have also have
been brought againsgt him.” Thus, the elements of the “relation

back” doctrine that are necessary to apply it are absent under



the facts and the deficient showing by the plaintiff in this
case.

The absence of due diligence prevents the plaintiff from
claiming the tolling exception. In this case, DR KNORR'S name
was clearly on the medical records that the plaintiff presents
as an exhibit to the cross-motion requesting that the doctrine
be evoked. However, by having these records, the plaintiff has
demonstrated the lack o©of due diligence 1in evoking this

exception. See: Berg v. John J. Mather Memorial Hospital, 131

A.D.2d 618, 516 N.Y.s5.2d 702 (2™ Dept. 1987) (disallowing
relation back exception where physician’s name was clearly set
forth in the hospital record).

It is abundantly clear, therefore, that the plaintiff is
unable to satisfy the three (3} prong test necessary to evoke
the relation back doctrine. Thus, this court must deny that
request and enter a dismissal of the purpeorted action against
deceased defendant, DR. KNORR, which is a nullity.

WHEREFCORE, it is respectfully regquested that the
plaintiff’s motion be denied and the motion by defendant DR.

KNORR to dismiss this action be granted in its entirety.

Dated: January 18, 2011
New York, New York




AFFIDAVIT OF SERVICE BY MAIL AND FACSIMILE
Meghan Schwencke, being duly sworn, hereby deposes and states:

I am over 18 years of age, not a party to this action, and reside in Richmond County.

On the 18" day of January, 2011, I served an AFFIRMATION IN OPPOSITION TO
PLAINTIFF’S CROSS MOTION upon the following attorney(s) at the address(es)} designated by
said attorney(s) by depositing a true copy of same in a postage paid, properly addressed envelope, in
an official depository under the exclusive care and custody of the United States Post Office within
the State of New York.

SCOTT GILMAN, ESQ.
Attorney for Plaintiff

380 Lexington Avenue

New York, New York 10168
(212) 599-9999

GOETZ FITZPATRICK, LLP.

Attorneys for Defendants

ALL WOMEN’'S HEALTH & MEDICAL SERVICES, P.C.,
GARY A. DRESDEN, M.D>.,

and AMERICAN MEDICAL MGMT, INC.

One Penn Plaza, Suite 4401

New York, New York 10119

(212) 695-8100

e can S hgapich s

Meghan Schwencke

Sworn to on this 18®
day of January 2011

ﬁ\

NOTARY PUBLIC

M. MIGLIACCIO
NO. 028199804
QUALFIEDIN QUEENS FF)!JNTY
COMM EXP 01-20-2313




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
X
TABETHA RODRIGUEZ,
Plaintiff,
-against-
Index No.
ALL WOMEN’S HEALTH & MEDICAL 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.
Defendants.
X

AFFIRMATION IN OPPOSITION TO PLAINTIFF’S CROSS-MOTION

Gary J. Dwyer, Esq.
DWYER & TAGLIA, ESQS.
Attorneys for Defendant
WILLIAM KNORR, M.D,
111 John Street, Suite 620
New York, New York 10038
(212) 227-6000



SUPREME COURT OF THE STATE OF NEW YORK Return Date: 1/21/11
COUNTY OF BRONX
—————— - - X Index No. 308557/09

TABETHA RODRIGUEZ,
Plaintiff,
-against- : AFFIRMATION
OF NO OPPOSITION
ALL WOMEN’S HEALTH AND MEDICAL SERVICES - ON CROSS-MOTION

P.C., GARY A. DRESDEN, M.D., AMERICAN
MEDICAL MGMT, INC., JANE DOE, M.D.,

Defendants. :
________________________ R - e X

ELLEN AUGUST, an attorney admitted to practice before the Courts of the State of New
York, affirms pursuant to CPLR §2106:

I. I'am a partner in the law firm of Goetz Fitzpatrick LLP, attorneys for defendants
All Women’s Health and Medical Services P.C. (“All Women’s™), Gary A. Dresden {(*Dresden™)
and American Medical Mgmt., Inc. (“AMM?™), and as such I am familiar with the facts and
circumstances herein.

2. I make this affirmation to advise the Court that defendants All Women’s, Dresden
and AMM have no objection to the relief requested in plaintiff’s cross-motion.

3. The decedent William Knorr, M.D. (“Dr. Knorr”) rendered professional medical
services at the health care facility that All Women’s operates.

4. On information and belief, Dr. Knorr was the only physician who rendered
professional medical services to the plaintiff at All Women’s.

5. On behalf of All Women’s, this firm served its answer to the complaint on August

26, 2010. The plaintiff served an amended complaint on September 15, 2010, which was timely.



6. Based on the foregoing, and for all the reasons set forth in plaintiff’s cross-
motion, defendants All Women’s, Dresden and AMM take the position that Suzanne Knorr, as
Executrix of the Estate of William Knorr, M.D., should be joined as a party in this action and
that such joinder will obviate the need for separate actions.

P

Dated: December 20, 2010

- f‘. Y
\ ;
New York, New York Ny ~
Ul Ao g
b

Ellen August )
i

WiACFremer'\Medical Liab\Rodrigue?AM\EA. Afr.wpd



SUPREME COURT OF THE STATE OF NEW YORK Return Date: 1/21/11
COUNTY OF BRONX
------------------------------------------------------------------------ X Index No. 308557/09

TABETHA RODRIGUEZ,
Plaintift,

-againsi-
AFFIDAVIT OF SERVICE

ALL WOMEN’S HEALTH AND MEDICAL SERVICES :
P.C., GARY A. DRESDEN, M.D., AMERICAN
MEDICAL MGMT, INC., JANE DOE, M.D.,

Defendants.

STATE OF NEW YORK )
COUNTY OF NEW YORK )

Dawn Gentz, being duly sworn, says, | am not a party to the action, am over the age of 18 years,
and resides in Nassau County, New York, and on December 21,2010, served the within Affirmation of
No Opposition on Cross-Motion upon:

Scott Gilman, Esq.

Attorney for Plaintiff

330 Lexington Avenue

New York, New York 10168
(212) 599-9999

Gary J. Dwyer, Esq.

Dwyer & Taglia, Esqs.

Attorney for Defendant, William Knorr, M.D.
111 John Street, Suite 620

New York, New York 10038

(212) 227-6000

by depositing a true copy of same in a properly addressed, p by ' amoticial depository o
the United States Post Office within the State of New Y ork— A—
L T,
Dawn Gentz

Sworn to before me on this
21st day of December, 2010

Notary Public /

SSAC. |ACOBELLIS
Not!&%ubiic.fgt;g g‘: New York
No.
fifies in Nassau Coun
Gommigslfgn Expires Saptembertz4, 201 (7L



AMERICAN CLERICAL SERVICE

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
---------------------------------------------------------------------- X SUPPLEMENTAL
TABETHA RODRIGUEZ, AFFIRMATION
Plaintiff,
-against- Index No.

308557/09
ALL WOMEN’S HEALTH & MEDICAL
SERVICES, P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT., INC,,
and JANE DOE, M.D.

Defendants.

Gary J. Dwyer, Esq., an attorney duly admitted to practice law in the State of
New York, affirms under penalty of perjury:

I am a member of the firm of Dwyer & Taglia, Esgs., attorneys for the
deceased defendant, William Knorr, M.D, sued herein as above. | am familiar with
the facts and circumstances of this matter.

[ submit this supplemental affirmation in further support of the within
motion seeking a dismissal, pursuant to C.P.L.R. § 3211(a), due to the lack of
Jurisdiction over deceased Dr. William Knorr, plaintiffs’ attempt to name Dr. Knorr
by way of an unauthorized Amended Complaint, and based upon the expiration of

the statute of limitations.




We just received the certified Death Certificate for Dr. Knorr. Annexed as

Exhibit “E” is a copy of the Death Certificate. If the original is required by the
Court, it will be provided. This establishes without a doubt that Dr. Knorr passed
away on February 19, 2009. Accordingly, the motion to dismiss must be granted.

WHEREFORE, it is respectfully requested that the motion to dismiss this
action as to Dr, Knorr be granted in all respects.

Dated: October 27, 2010
New York, New York

aryJ er, Esq
| TAGLIA, ESQS.
Attorn ys for Defendant

WILLIAM KNORR, M.D.
111 John Street, Suite 620
New York, New York 10038
(212) 227-6000
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AFFIDAVIT OF SERVICE BY MAIL

Meghan Schwencke, being duly swomn, hereby deposes and states:
I am over 18 years of age, not a party to this action, and reside in Richmond County.

On the 27" day of October, 2010, I served an SUPPLEMENTAL AFFIRMATION upon
the following attorney(s) at the address(es) designated by said attorney(s) by depositing a true copy
of same in a postage paid, properly addressed envelope, in an official depository under the exclusive
care and custody of the United States Post Office within the State of New York.

SCOTT GILMAN, ESQ.
Attorney for Plaintiff

380 Lexington Avenue

New York, New York 10168
(212) 599-9999

GOETZ FITZPATRICK, LLP.

Attorneys for Defendants

ALL WOMEN'S HEALTH & MEDICAL SERVICES, P.C.,
GARY A. DRESDEN, M.D.,

and AMERICAN MEDICAL MGMT, INC.

One Penn Plaza, Suite 4401

New York, New York 10119

(212) 695-8100

Wk Ll o

M(é/éhan Schwencke

Sworn to on this 27"
day of October 2010

—_—

NOTARY PUBLIC

*  ELEONORAM. MIGLIACCIQ

NOTARY PUBLIC- STATE OF NEW YORK
NO. 02318499804

© QUALIPED N QUEENS COUNTY

C O CONMEXP 01202013



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
X
TABETHA RODRIGUEZ,
Plaintiff,
-against-
Index No.
ALL WOMEN’S HEALTH & MEDICAL 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.
Defendants,
--- X

SUPPLEMENTAL AFFIRMATION

('»‘i :

Gary J. Dwyer, Esq.
DWYER & TAGLIA, ESQS.
Attorneys for Defendant
WILLIAM KNORR, M.D.
111 John Street, Suite 620
New York, New York 10038
(212) 227-6000

(S8

L]
L,
7y



FILED Mar 11 2011 Bronx County Clerk

NEW YORK SUPREME COURT - COUNTY OF BRONX Mot. Seq. 01
PART 19 Case Disposed .
SUPREME COURT OF THE STATE OF NEW YORK geflﬂz ?rd;r g
COUNTY OF BRONX: chedule Appeayance
- e X \
RODRIGUEZ, TABETHA Index N2, 0308557/2009

Hon. LUCINDO SUAREZ,

- against -
Justi
ALL WOMEN’S HEALTH & MED SVS, et al

X

The following papers numbered | to 12 read on this motion, DISMISSAL

Noticed on November 19, 2010 and duly submitted as No. 53 on the Motion Calendar of February 17,
2011

PAPERS NUMBERED
Naotice of Motion - Order to Show Cause - Exhibits and Affidavits Annexed 1,2,3,4
Notice of Cross-Motion - Order to Show Cause - Exhibits and Affidavits Annexed 5,6,7,8,9
Answering Affidavit and Exhibits 10, 11 |
Replying Affidavit and Exhibits 12 |

Sur-replying Affidavit and Exhibits

Pleadings - Exhibit

Stipulation(s) - Referee’s Report - Minutes

Filed Papers

Memoranda of Law

Upon the foregoing papers, defendant’s motion to dismiss plaintiff’s complaint and
plaintiff’s cross-motion are granted in part, in accordance with the annexed decision and order.

Dated: 03/01/2011

LUCINDD SUAREZ, J.8.C.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX: [LA.S. PART 19

TABETHA RODRIGUEZ,
DECISION AND QORDER

Plaintiff,
Index No. 308557/2009
- against -
ALL WOMEN’S HEALTH & MEDICAL SERVICES
P.C., GARY A. DRESDEN, M.D., AMERICAN
MEDICAL MGMT., INC., and JANE DOE, M.D.,

Defendants.

PRESENT: Hon. Lucindo Suarez

Upon the notice of motion dated October 21, 2010 of defendant William Knorr, M.D. and the
affirmation and exhibits submitted in support thereof; the supplemental affirmation dated October 27,
2010 of defendant William Knorr, M.D. and the exhibit annexed thereto; plaintiff’s notice of cross-
motion dated December 8, 2010 and the affirmations, affidavit, and exhibits submitted in support
thereof; the affirmation of defendants All Women’s Héalth and Medical Services P.C., Gary A.
Dresden, M.D. and American Medical Mgmt., Inc. dated December 20, 2010; the affirmation in
opposition dated January 18,2011 of defendant William Knorr, M.D.; plaintiff’s reply affirmation dated
February 9, 2011; and duc deliberation; the court finds:

Plaintiff Tabetha Rodriguez commenced this action in Qctaber 2009 against defendants All
Women’s Health & Medical Services P.C., (Gary A. Dresden, M.D., American Medical Mgmt,, Inc., and
“Jane Doe, M.I).” related to medical care she received from defendants on April 23, 2007. Nearly one
year later, plaintiff served and filed an amended verified complaint alleging that “Jane Doe, M.D.” was
now known to be William Knorr, M.D. (“movant™). Movant now seeks an order pursuant to CPLR

3211(a) dismissing plaintiff’s amended complaint on the grounds that plaintiff lacks jurisdiction over
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him and that the applicable statute of limitations has run. Movant also argucs the amended complaint
that named movant as a defendant is a nullity. Plaintiff cross-moves pursuant to CPLR 305(a), 1002,
1003 and 1015 for an order granting her leave to serve a supplemental summons 1o join Suzanne Knorr,
the executrix of the Estate of William Knorr, M.D., as a defendant and to amend the caption
accordingly.

Movant contends that plaintiff’s amended complaint is a jurisdictional nullity since it was served
more than twenty (20) days after service of the original summons and complaint, without leave of court
and without the consent of the parties. See CPLR 3025(a) and (b); see Khedouri v. Equinox, 73 A.D.3d
532, 901 N.Y.8.2d 221 (1st Dep’t 2010); Sutton Madison, Inc. v. 27 E. 65th St. Owners Corp., 68
A.D.3d 512, 889 N.Y.S.2d 901 (Ist Dep’t 2009). IHowever, the non-moving defendants joined issue
by service of their answer on August 26, 2010, and thus the period in which plaintiff could amend her
complaint ran from date. See CPLR 3025(a). Plaintiff’s amended complaint, served September 15,
2010 and filed October 12, 2010 is timely.

Movantalso argues that no action may be commenced against a deceased person. The certificate
of death establishes that movant died on February 19, 2009, cight months before plaintiff commenced
the action and one and one-half years before plaintiff served the amended complaint. Since the “dead
cannot be sued,” plaintiff’s action against movant is a nullity. Marze v. Graber, 5§ AD.3d 1, 3, 867
N.Y.S5.2d 71, 72 (1st Dep’t 2008).

Movant also submits that the action is barred by the applicable statutc of limitations. An action
based on medical malpractice must be commenced within two years and six months from the date of _
the injury. See CPLR 214-a. Plainti{f sustained her injury in April 2007 but did not commence her
action against movant until October 2010. Thus, movant submits, plamtiff’s action against him is also

time-barred. See Manko v. Mannor, 68 A.D.3d 497, 889 N.Y.S.2d 448 (1st Dep’t 2009).

2
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Plaintiff in opposition does not dispute that the action c.annot be brought against the decedent.
Rather, plaintiff cross-moves for an order pursuantto CPLR 305(a), 1002, 1003 and 1015 granting her
leave to serve a supplemental summons upon the executrix of movant’s estate and for an order
amending the caption to reflect the change. CPLR, 210(b) provides that the first eighteen (18) months
after the death of a person against whom a cause of action exists are not counted mn the statute of
limitations period. A cause of action for malpractice accrues from the date of the malpractice
complained of, and the effect of applying CPLR 21 ((b) is to add eighteen (18) months onto the time
provided for bringing a malpractice action. See Glamm v. Allen, 57T N.Y.2d 87, 439 N.E.2d 390, 453
N.Y.5.2d 674 (1982); see also Perez v. Nat'l Westminster Bank, 158 A.D.2d 361,551 N.Y.S.2d 41 (1st

Dep’t 1990); Chiaino v. Mirchell, 149 Misc.2d 88, 560 N.Y.S.2d 615 (Sup. Ct. New York County

1990). Thus, an action against Suzanne Knorr as the executrix of movant’s cstate would be timely,
Movant submits that plaintiff*s cross-motion is defective as the proposed supplemental
sumunons fails to provide notice of the action. CPLR 305(b) states that a summons, if not served with
the complaint, must contain “a notice stating the nature of the action and the relief sought, and, except
in an action for medical malpractice, the sum of money for which judgment may be taken in case of
death.” Noncompliance with CPLR 305(b) renders the summons Jurisdictionally defective and warrants
dismissal of the action. See Roth v, State Univ. of NY., 61 A.D.3d 476, 876 N.Y.S.2d 403 (Ist Dep't
2009), Schwartz v. Commissioner of Finance, 172 A.D.2d 41 0, 570 N.Y.S.2d 914 (1st Dep’t 1991).
The proposed supplemental summons annexed to plaintiff’s cross-motion, though, does contain “basic
information concerning the nature of plaintiff's claim and the relief sought.” See Scaringi v. Elizabeth
Broome Realty Corp., 191 AD.2d 223, 594 N.Y.S.2d 242,243 (1st Dep’t 1993). Finally, as plaintiff
does not seek to amend the allegations made in the complaint, a proposed pleading is not necessary and

plaintiffhas shown that she exercised due dili gence i ascertaining movant’s identity after commencing

3
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the action. See CPLR 1024; ¢f Goldberg v. Boatmax-// Inc., 41 AD.3d 255, 840 N.Y.S.2d 570 {1st
Dep’t 2007).

Accordingly, it is

ORDERED, that the motion of defendant William Knorr, M.D. to dismiss plaintiff’s complaint
against him is granted; and it is further

ORDERED, that plaintif’s cross-motion for leave to serve a supplemental summons upon
Suzanne Knorr, as Executrix of the Estate of William Knorr, M.D., and the amend the caption to reflect

the change is granted; and it is further

ORDERED, that the amended caption of the action shall read as follows:

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX
S X

TABETHA RODRIGUEZ,
Index No. 308557/2009
Plaintift,

- against -

ALL WOMEN’S HEALTH & MEDICAL SERVICES
P.C., GARY A. DRESDEN, M.D, AMERICAN
MEDICAL MGMT., INC. and SUZANNE KNORR, AS
EXECUTRIX OF THE ESTATE OF WILLIAM KNORR,
M.D,,

Defendants.
- X

and it is further

ORDERED, that plaintiffshall serve the supplemental summons in the form annexed as Exhibit
E to the moving papers within twenty (20) days after the date of service of this order with notice of its
entry; and it 1s further

ORDERED, that the Clerk of the Court is directed to enter judgment in favor of defendant

William Knorr, M.D. dismissing plaintiff’s complaint against him.
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This constitutes the decision and order of the court, ./

Dated: March 1, 2011

Lucindo Suarez, J.5.C,
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
----------------------------------------------------------------------- X STIPULATION
TABETHA RODRIGUEZ,
Plaintiff,
-against-
Index No.
ALL WOMEN’S HEALTH & MEDICAL 308557/09

SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.

Defendants.

N
rA- 1]

IT IS IIEREBY STIPULATED AND AGRELD that the motion and cross-motion

d;!‘,-” scfhedﬂled b“eiore Honorable Lucindo Suarez, J.5.C., ronx County Courthouse is

to January 21, 2011. Opposition papers will

Jj—/@ (.&‘ ddjourned ony conscnt to from December 17, 201

4 be served, ene Week before the return date,

E:
3
LY JJ‘;

| Date;ﬁbecember 13,2010
‘ 4 New York, New York A
o {
%rmn#'?’iw ' \
AGary | Dwyyér, Esq. SCOTT GILMAN, S
" DWYER & TAGLIA, ESQS. Attorney for Plainti{l
Attomeysftpr Defendant 380 Lexington Avenue
WILLIAM KNORR, M.ID. New York, New York 10168
111 John Street, Suite 620 (212) 599-9999
New: York, New York 10038
(212) Zj? 6000 )
’} f ﬁ\ﬂ[\/l{ ( jy 7”

(Joh 1z Ifl [ZPATRICK, LIP.
Attorneys for Detendants

ALL WOMEN’S HEALTH & MEDICAL SERVICES, P.6——<t :
GARY A. DRESDEN, M.D., ) SG ORDERED
and AMERICAN MEDICAL MGMT, INC. S

One Penn Plaza, Suite 4401

New York, New York 10119 7 A LUGINDD BUATEZ, JS.C.
(212) 695-810 - / '

&, },gcwl«r &, Zeto
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
X STIPULATION
TABETHA RODRIGUEZ,
’ Plaintiff,
-apainst-
Index No.
ALL WOMEN'S HEALTH & MEDICAL 308557/09

SERVICES P.C.,, GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.
Defendants.
X

IT 1S HEREBY STIPULATED AND AGREED that the motion scheduled before
Honorabie Lucindo Suarez, J .5.C., at the Bronx County Courthouse is adjourned on consent to

from December 17, 2010 to January 21, 2011. Opposition papers will be served one week before

the return date.
Dated: December 13, 2010

New York, New York
Gary J, Dwyer, Esq. SCOTT GILMAN, ESQ.
DWYER & TAGLIA, ESQS. Attorney for Plaintiff
Attorneys for Defendant 380 Lexington Avenue
WILLIAM KNORR, M.D. New York, New York 10168
111 John Street, Suite 620 (212) 599-9999

New York, New York 10038
(212} 227-600

GOETZ FITZPATRICK, LLP.

Attomeys for Defendants

ALL WOMEN’S HEALTH & MEDICAL SERVICES, P.C.,
GARY A. DRESDEN, M.D.,

and AMERICAN M}:.DICAL MGMT, INC,

One Penn Plaza, Suite 4401 '

New York, New York 10119

(212) 695-810
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SUPREME COURT GF THE STATE OOF NFW YORK

COUNTY OF BRONX
. e e —— - ] STIPULATION
TABETHA RODRIGUEZ,
Ptainriff,
-against-
Index No,
ALL WOMEN'S IEALTH & MEDICAL 103557/09
" SERVICES PC.. GARY A. DRESNDEN, M.I2.,
AMERICAN MEDICAL MGMT, INC,
JANE DOE, M.D.
Defendants. .
S, 3 .
e rpuls "l‘"‘:’hoa
IT I§ HEREBY STIPULATEL AND AGREED tha the moiiaﬁ scheduled befors
Pl

lonorable Lucindo Suarcz, 1.8.C., at the Brory Coumty Crc arthouse ix adjouroed on consent 1o
from December 17, 2010 1o Junuary 21, 2011, Opposition 13 pars will be served one week before
the return date.

Dated: December 13, 2010
New York, New York

Gary 1. Dwyer, Esq, TT FILMAN, ESQ,

DWYER & TAGLIJA, ESQS. Attome  for Plaintiff
Attorneys for Defandant 380 Le> npton Avenue
WILLIAM KNORR, M D. New Y¢ k, New York 10144
111 John Street, Suite 620 {2121 5! )-9999

New York, New York 10038
{212) 227-6000

GOETZ FITZPATRICK, LLP.

Altomeys for Defendants

ALL WOMEN'S HEALTH & MEDICAL SERVICES, P.C
GARY A. DRESDEN. M.D.,

and AMERICAN MEDICAL MGMT, INC.

One Penn Plaza, Suite 4441

New York, New York 10110

(212) 695-B10
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

_______________________________________________________________________ X
TABETHA RODRIGUEZ,

Plaintiff,

-against-
Index No.

ALL WOMEN’S HEALTH & MEDICAL 308557/09
SERVICES P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAI MGMT, INC,
JANE DOE, M.D.

Defendants.
_____ X

STIPULATION

Gary J. Dwyer, Esq.
DWYER & TAGLIA, ESQS.
Attorneys for Defendant
WILLIAM KNORR, M.D.
111 John Street, Suite 620
New York, New York 10038
(212) 227-6000
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/i A | 7 agane. AT ioTion
- ALL WOMEN'S HEALTH & MEDICAL Index No.: 30865700

SERVICES P.C., GARY A DRESDEN, M.D.,
AMERICAN MEDICAL MAUT, INC,
JANE DOE, M.D.,

( Deferdsnts,

X

IT 15 WBRARY STIRULATRD AND AGREED tiat the defendant, W LLIAM
KNORR M.L.'S muotion to cismige and plaintt, TABE WA RODRIGLZ' malion
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January 18, 2011 s

Soaz at {  nan, Esg.

Aftomeys for Defendan Atiom ¢ far Plsintiff

All Weman's Haamh & Madiani 380 Lt « nglon Avenue, 17t Ploor
Sarvites, P.C,, Oury Dresden, MD. 4 New’ ¢ New Yark 10188
American Wedical Managament. Inc. (212) ! 30006

hy, Cheistine M. Ecamar, Fag.
1 Penn Pinza & lm’m#ﬁr
N Vark, NY 10148

212-845-8100

New ¥k Naw Yaori 10038
212); 180




ty Clerk
FILEC Mag 4ig011 I?:ronx Coun
NeweDR~2010  05:33pm

" Datad:

11082010 18:30

FYOMeGETZ FiT2PATR:CK LLP i

SUPREME COURT of THE STATE OF NEW YOI
COUNTY OF BRONX

TABETHA RODRIGUEZ,

A
»

Pigintits,
-agalnst-

ALL WOMEN'S HEALTH & MEDICAL
SERVICES P.C., GARY A, DRESDEN, M.D.,
AMERICAN MEDICAL MGMT, INC,

JANE DOE, MD.,

Pedundunts.
- - X

___ITIS HEREBY STIPULATED AND AGREED
KNORR, M.D.'8 motion i diamiss presently reiumz
adioumad to Decambar 17, 2010.

A FAX copy of this stipulation shall bs as effe

New York, New Yok
Nouernber B, 2010

-. it

Af sandants Atton
All Women’s Heatth & Medirai 1. 3]
Services, P.C., Gary Dresden, MD. & Naw
Amarican Madica! Managament inc. (2*2)
by: Ghristing M. Fremer, Esg.

1 Pann Plaza
New York, NY 104419
212-895-8100
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
------------------------------------------------------------------------- X  NOTICE OF
TABETHA RODRIGUEZ, MOTION
Plaintiff, Index No.
308557/09
-against-
ALL WOMEN’S HEALTH & MEDICAL 5~ JUSTICE REZ

SERVICES, P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT., INC,,

and JANE DOE, M.D. OCT 2 62019

Defendants.

PLEASE TAKE NOTICE that upon the Affirmation of Gary J. Dwyer,
Esq., dated October 21, 2010, and upon the prior pleadings, proceedings and annexed
exhibits deceased defendant, William Knorr, M.D., sued herein as above, through his
attorneys, Dwyer & Taglia, Esqgs., will move this Court, before the Motion Support
Office, Room 217, at the Supreme Court of Bronx County, 851 Grand Concourse,

Bronx, New York, on the 19th day of November, 2010, at 9:30 a.m. or as soon
. T T ——

thereafter as counsel can be heard for an order of dismissal, pursuant to C.P.L.R, §
3211(a), based upon the lack of jurisdiction over a deceased defendant for plaintiff’s
attempt to name Dr. Knorr by way of an unauthorized Amended Complaint, dated
September 13, 2010, and based upon the expiration of the statute of limitations, and

for such other relief as the Court deems warranted.
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PLEASE TAKE FURTHER NOTICE that answering affidavits, if any, must
be served upon the undersigned attorneys at least seven (7) days before the return
date, as provided by C.P.L.R. § 2214(b).

Dated: October 21, 2010

1 4
New York, New York %/é
VS
e
&

/ Ggy\’]zéD r, Esq.
DWYER/&|TAGLIA, ESQS.
Attorneys-for Defendant
WILLIAM KNORR, M.D.
111 John Street, Suite 620

New York, New York 10038
(212)227-6000

TO: SCOTT GILMAN, ESQ.
Attorney for Plaintiff
380 Lexington Avenue, 17th Floor
New York, New York 1016&>
(212) 599-9999

GOETZ FITZPATRICK, LLP.

Attorneys for Defendants

ALL WOMEN’S HEALTH & MEDICAL SERVICES, P.C.,
GARY A. DRESDEN, M.D.,

and AMERICAN MEDICAI, MGMT, INC.

One Penn Plaza

New York, New York 10119

(212) 695-8100
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX
------------------------------------------------------------------------- X  AFFIRMATION
TABETHA RODRIGUEZ,
Plaintiff, Index No.
308557/09
-against-

ALL WOMEN’S HEALTH & MEDICAL
SERVICES, P.C., GARY A. DRESDEN, M.D.,
AMERICAN MEDICAL MGMT., INC.,

and JANE DOE, M.D.

Defendants.

Gary J. Dwyer, Esq., an attorney duly admitted to practice law in the State of
New York, affirms under penalty of perjury:

I am a member of the firm of Dwyer & Taglia, Esqs., attorneys for the
deceased defendant, William Knorr, M.D, sued herein as above. [ am familiar with
the facts and circumstances of this matter.

I submit this affirmation in support of the within motion seeking a
dismissal, pursuant to C.P.L.LR. § 3211(a), due to the lack of jurisdiction over
deceased Dr. William Knorr, plaintiffs’ attempt to name Dr. Knorr by way of an
unauthorized Amended Complaint, and based upon the expiration of the statute of

limitations.
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SUMMARY OF ARGUMENTS

The purported Amended Complaint as to Dr. William Knorr must be
dismissed. Dr. Knorr passed away on February 19, 2009. Thus, any purported
service or filing as to him was a nullity. Moreover, the caption only names “Jane
Doe, M.D.”, and it dos not name Dr. Knorr as a party defendant.

In addition, there was no authority to proceed with an Amended
Complaint. This proposed amended pleading was not filed, nor was leave of Court
granted to proceed with it,

The statute of limitations as to alleged malpractice as to Dr. Knorr also
bars the lawsuit as against him. It is alleged that Dr. Knorr rendered professional
services on April 23, 2007. Thus, the lawsuit as against him needed to be interposed
by October 23, 2009 to be timely. However, the purported Amended Complaint
(which is unauthorized and a nullity), is dated September 13, 2010, and therefore, the
claims against Dr. Knorr are barred by the applicable statute of limitations.

PROCEEDINGS

The plaintiff purportedly commenced an action against several defendants
by way of a Summons and Complaint dated October 14, 2009 (Exhibit “A”).

A purported “Verified Amended Complaint”, dated September 13, 2010
(Exhibit “B”) was recently served (defectively) without prior filing in Court and

without leave of Court. The caption names two (2) companies, Gary A. Dresden,
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M.D. and “Jane Doe, M.D”. Dr. William Knorr is not named as a party defendant.
However, it 1s alleged that Dr. Knorr was referred to in the caption and “elsewhere”
as Jane Doe, M.D. (parag. 3).

It is undisputed that the purported Amended Complaint (Exhibit “B”) was
served without leave of Court (a copy of a print-out of the county clerk’s file is
annexed as Exhibit “C”). Moreover, this purported amended pleading was not filed
with the Court. Therefore, it is unauthorized and a nullity.

Dr. William Knorr passed away on February 19, 2009. Your affirmant is
attempting to obtain the Death Certificate. However, annexed as “Exhibit D” is the
obituary from an intemet site confirming that Dr. William Knorr passed away on
February 19, 2009 in White Plains, Westchester County, New York. Since Dr. Knorr
was not alive when the purported Amended Complaint was served, no jurisdiction
could be obtained over this decedent. Moreover, the purported suit against him was a
nullity and cannot be deemed to relate to the prior suit or original Complaint.

ARGUMENTS

POINT 1

THE ACTION WAS NOT PROPERLY
COMMENCED AGAINST DECEASED
DR. WILLIAM KNORR AND MUST BE DISMISSED

Dr. William Knorr died on February 19, 2009 (see Exhibit “D”). Thus, the

attempt to sue him after his death is a nullity. There can be no jurisdiction over an
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individually named defendant who is deceased. = Moreover, the purported
unauthorized Amended Complaint cannot be corrected nor may the plaintift relate
the claims against Dr. Knorr to the original Complaint.

In Marte v. Graber, 58 A.D.3d 1, 867 N.Y.S.2d 71 (1¥ Dept. 2008), the

plaintiff-inmate attempted to sue his prior attorney for legal malpractice. The
defendant had died three (3) months before the filing of the Summons and
Complaint, While the TAS Judge granted the inmate’s motion to amend the
summons and substitute a voluntary administrator for the deceased defendant and the
Judge adhered to her decision upon reargument, the Appellate Division, First
Department reversed. The appellate court ruled that the inmate did not properly
commence the action and could not amend the summons to correct this fatal
deficiency.

In Marte, the Appeliate Divison by Judge James Catterson, outlined the
applicable law that any suit commenced against an individual defendant who is
deceased before the filing of the Summons and Complaint is “a nullity since it is well
established that the dead cannot be sued.” 58 A.D.3d at pagel; 867 N.Y.S.2d at page
72 (citing Jordan v. City of New York, 23 A.D.3d 436, 437, 807 N.Y.S. 2d 595, 597

(2™ Dept. 2005); Arbelaez v. Chun Kuei Wu, 18 A.D.3d 583, 795 N.Y.$ .2d 327 (2™

Dept. 2005); and Laurenti v. Teatom, 210 A.D.2d 300, 301, 619 N.Y.5.2d 754, 755

(2™ Dept. 1994).
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In summarizing the appellate ruling, Judge Catterson wrote in Marte:

In this case, since the Summons and Complaint were filed
after the death of Herman Graber, Marte had not properly
commenced an action against Graber, and so Graber was
never a party in the proceeding captioned Amin Marte v.
Herman I. Graber, Index No. 402200/05. Thus, there was
no party for whom substitution could be effected pursuant
to C.P.L.R, 1015 (a). 58 A.D.3d at page 4; 867 N.Y.S.2d at
page 73.

In this case, the purported suit against Dr. William Knorr is a nullity. The
Amended Complaint was never filed nor was it authorized. Most significantly, the
plaintiff cannot sue a dead person and cannot seek to have that nullity converted into
an authorized pleading. Accordingly, the action as against Dr. William Knorr must
be dismissed.

POINT I1
JURISDICTION WAS NOT OBTAINED

OVER DR. KNORR BECAUSE THE
AMENDED COMPLAINT WAS UNAUTHORIZED.

The plaintiff was never given leave to serve a supplemental or amended
summons or complaint. Nor did she seek (let alone obtain) a stipulation consenting
to an amendment to name any additional defendants. Rather, her counsel simply
placed Dr. Knorr’s name on an Amended Complaint using the same index number

purchased one (1) year earlier in connection with the filing of the original Summons
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and Complaint. As such, the attempted amendment did not comply with C.P.L.R. §
1003 and § 3025(b) and constitutes a jurisdictional nullity.

C.P.LR. § 3025(b) provides: “A party may amend his pleading once without
leave of court within twenty days after its service, or at any time before the period for
responding to it expires, or within twenty days after service of a pleading responding
to it” (emphasis added).

An amendment to name a new party must also satisfy the identical requirement
of C.P.L.R. § 1003 that provides:

Parties may be added at any stage of the action by leave of
court or by stipulation of all parties who have appeared, or
once without leave of court within twenty days after
service of the original summons or at anytime before the

period for responding to that summons expires or within
twenty days after service of a pleading responding to it.

There were no stipulations and no responsive pleadings were served in or
about August or September 2010. Thus, the cited provisions cannot render the
attempted amendment valid. As such, jurisdiction has not been obtained over Dr.

Knorr since service of an unauthorized pleading is a jurisdictional nullity. Crook v.

E.l. DuPont de Nemours Co., 181 A.D.2d 1039, 582 N.Y.S.2d 581 (4th Dept. 1992),

aff’d 81 N.Y.2d 807, 611 N.E.2d 289, 595 N.Y.S.2d 388 (1993); Youngs v, Kissing

Bridee Ski Corp,. 216 A.D.2d 967, 628 N.Y.S.2d 925 (4th Dept. 1995); Britt v.

Buffalo Municipal Housing Authority, 43 A.D.3d 1443, 843 N.Y.S.2d 890 (4th Dept.

2007); Andreyey v. Zito, 15 Misc.3d 1146(A), 841 N.Y.S.2d 818 (N.Y. 8.Ct. 2007),
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Rols Capitol Co. v. Beeten, 264 A.D.2d 724, 696 N.Y.S.2d 48 (2nd Dept. 1999);

Mandel v. Waltco Truck Equipment Co., 243 A.D.2d 542, 663 N.Y.S.2d 106 (2nd

Dept. 1997); Sadeghinia v. Pierre, 5 A.D.3d 658, 774 N.Y.S.2d 736 (2™ Dept. 2004);

and Yonker v. Amol Motorcycles, Inc., 161 A.D.2d 638, 555 N.Y.S.2d 416 (2nd

Dept. 1990).

In Andreyev, Judge Edward Burke expressed “the conditions imposed upon
adding a new party to a pending action by C.P.L.R, § 1003 have been held,
repeatedly, to be jurisdictional in nature. The failure to comply therewith thus
constitutes a jurisdictional defect warranting dismissal of the claims interposed
against the improperly added new party.” 15 Misc.3d 1146(A), 841 N.Y.S.2d 818.

The plaintiff in Rols brought a foreclosure action against several defendants,
but the suit was dismissed as to three (3) of them based upon a lack of service. It
named them again in a new summons which it started under the original index
number. The Second Department ruled that such was “ineffective to either join
[them] to the pending action or to commence a new action.” 264 A.D.2d 724, 696
N.Y.S.2d 48.

In Mandel, the plaintiff served a Complaint using an index number obtained in
connection with a motion seeking pre-action discovery. He later purchased another
index number that he used to file the previously served Summons/Complaint. Even

though the defendant did not raise a jurisdictional defense, the Second Department
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ruled that the action had to be dismissed. 243 A.D.2d 542, 663 N.Y.S.2d 107. It
reasoned that the Summons/ Complaint brought under the initial index number was
defective due to the lack of a new index number, and that the Ilatter
Summons/Complaint, while bearing a new index number and having been filed, had
to be dismissed due to lack of service. Id.

In Sadeghinia, the plaintiff failed to name a party, so it placed his name on an
Amended Complaint which his counsel filed using the same index number. Thus,
the Second Department affirmed the IAS court’s dismissal as to the newly added
defendant. 5 A,.1D.3d 659, 774 N.Y.S.2d 736.

Thus, 1t is clear that the service of the Amended Complaint did not convey
Jurisdiction on Dr. Knorr so the action should be dismissed as to him.,

POINT 111
THE SUIT IS TIME-BARRED AS

AGAINST DR. KNORR BASED UPON
TREATMENT RENDERED IN APRIL 2007.

Based upon the date listed in the Amended Complaint (i.e., April 23, 2007) the
statute of limitations has expired. Thus, in addition to showing that the Amended

Complaint was authorized a plaintiff must also establish a tolling exception. See:

Gordon v. Magun, 83 N.Y.2d 881, 612 N.Y.S.2d 373, 634 N.E.2d 974 (1994),

Massie v. Crawford, 78 N.Y.2d 516, 577 N.Y.S.2d 223, 583 N.E.2d 935 (1991);

Nykorchuck v. Henriques, 78 N.Y.2d 255, 573 N.Y.S.2d 434, 577 N.E.2d 1026
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(1991); and Hall v. Luthra, 206 A.D.2d 890, 615 N.Y.S.2d 157 (4th Dept. 1994).

Here, no exception exists. Thus, there exists a third basis for dismissal of the action
against Dr. Knorr.

Wherefore, it is respectfully requested that the Court enter an Order of
Dismissal with prejudice in favor of defendant, William Knorr, M.D., or grant such
relief as it deems appropriate.

Dated: October 21, 2010
New York, New York

1

Gary J. Dwygf, Esq.

DWYER & TAGLIA, ESQS.
Attorneys for’ Defendant
WILLIAM KNORR, M.D.
111 John Street, Suite 620
New York, New York 10038
(212)227-6000




FILED Mar 11 2011 Bronx County Clerk

e

ATTORNEY CERTIFICATION
Gary Dwyer, an attorney admitted to practice law in the State of New York,
hereby affirms, pursuant to 22 N.Y.CRR. § 130-1.1(a), that to the best of my

knowledge, information and belief, formed after an inquiry reasonable under the
circumstances, that the annexed papers, including the NOTICE OF MOTIQN
AFFIRMATION and EXHIBITS are not frivolous.

v

Dated: October 21, 2010
ﬁa};’zJ)DX/yer Esq.

s

New York, New York




